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CURRENT TOPICS. 


T= advocates of the abolition of capital punish- 

ment have attempted to bring their hobby into 
the English House of Commons, but have been un- 
able todo so. Sir Eardley Wilmot introduced a very 
mild resolution, hoping, no doubt, to thus get up a 
discussion upon the subject, which could not in- 
jure and might help the cause he advocated. The 
resolution was to the effect “That while it is not 
possible at the present time to remove the penalty 
of death altogether from the statute book, it is de- 
sirable to consider whether the laws under which 
offenders are liable to capital punishment should 
not undergo revision.” This however led to the 
introduction of an amendment by an opponent of 
the death penalty, who wanted no half way meas- 
ures, to the effect ‘‘That it is expedient to abolish 
the penalty of death, and to substitute for that pen- 
alty, in the case of murder, penal servitude for life; 
in the case of high treason, at the discretion of the 
court, penal servitude for life, or for any term not 
less than seven years.” The vote was 50 for the 
amendment and 61 for the motion, while 155 voted 
on the opposite side. The attorney-general met the 
proponents of the resolution by the most effective 
weapons in such a discussion, namely, statistics. In 
the earlier history of the movement against capital 
punishment the advocates of abolition had all the 
statistics, such as they were, upon their side. That 
is the penalty of death had not prevented crime 
and presumptively would not in the future prevent 
it, but it could not be asserted that a milder pen- 
alty would not be effective, because a trial had not 
been made. But now several countries have tried 


the experiment and the result has been that crime 
has increased instead of diminished. This has been 
the case in Italy where homicide became frequent 
immediately upon the abolition of the death pen- 
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alty. Several other countries, where a milder pun- 
ishment was substituted for death, were cited as 
showing a like result. 


The experience of the State of Maine might have 
been cited to the same effect. Capital punishment 
was in 1837 substantially abolished there, by making 
it optional with the governor whether it should be 
inflicted or not in any given case. Most of the gov- 
ernors exercised the option in favor of leniency, and 
from 1834 to 1864 no execution took place in that 
State. Murders however did not cease, but be- 
came alarmingly frequent. The death penalty in its 
ancient rigor was restored in 1875, and two persons 
executed thereunder. During the year succeeding 
but one homicide occurred in Maine and the person 
who committed it immediately killed himself. The 
next year the opponents of capital punishment were 
able to procure a repeal of the law, and in the 
twelve months succeeding there were a dozen mur- 
ders. As this seems to be a uniform experience it 
would indicate that a severe penalty attached to 
homicide prevents it more certainly than a lighter 
one. The argument that it is certainty not severity 
that prevents crime and that a milder punishment 
is more certain to be inflicted than a severe one is 
the strong one against capital punishment, and this 
is met by the results of experience, which show 
that under the death penalty murders are much 
less frequent than when another form of punish- 
ment exists. 


Our attention was called the other day to an ad- 
vertisement in a legal journal wherein an individual 
professing to be learned in the law, offered his ser- 
vices or rather his advice to such as desired it, with- 
out compensation. This to the careless observer 
would appear to be a charitable offer on the part 
of one who possessed the skill and acquirements 
necessary for the successful conduct of a litigated 
matter, but who was not dependent upon the re- 
ceipts of his calling for his daily bread, to devote 
himself to the service of those who were unable to 
employ counsel that must be paid. Without some 
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knowledge of the world this would be a reasonable 
conclusion. But the existence of other advertise- 
ments in various papers offering something for 
nothing leads us to doubt the entirely benevolent 
purpose of this advertisement. In reading it there 
occurs to our mind the extremely generous offer of 
the retired clergyman, whose sands of life have 
nearly run out, to furnish gratis an unfailing remedy 
for consumption if the address of the one desiring 
it be sent to the office of the advertiser at ‘‘ Station 
D, Bible House”; or perhaps the equally charitable 
offer to send to the readers of a given paper $5.00 
worth of jewelry upon receipt of a small sum to 
pay expense of packing and postage or expressage. 
Then there is a strange likeness in this offer to that 
in those advertisements wherein the liberal counsel 
promises to make no charge unless successful, or 
of another who inserts his card in papers a thou- 
sand miles away from his place of business, inform- 
ing the world at large that there will be no publicity 
in any business intrusted to him, and that payment 
will be conditional on success, without particularly 
stating what the business is. We do not say that 
the person who advertises that he gives advice upon 
legal matters without charge is influenced to do so 
by any other than the most excellent motives, but 
all advertisements of this nature are suspicious and 
should not be admitted into the columns of a legal 
journal. All professional notices which announce 
any thing more than the ordinary business or the 
ordinary methods of doing it are contrary to the 
rules of propriety and should not be countenanced. 


The County Court of Los Angelos, California, was 
the scene, a couple of weeks ago, of one of those 
rare occurrences which now and then disgrace the 
legal tribunals of the newer States, and which in 
the judgment of foreigners, to a certain extent, 
affect the reputation of the whole American bar. 
Two lawyers, the newspapers say prominent ones, 
one being styled Judge and the other Colonel, be- 
came involved in a quarrel about the admission of 
certain evidence, when the Colonel shook his finger 
in the face of the Judge. This not satisfying his 
anger, at the next session of the court he struck the 
Judge, whereupon the Judge knocked the Colonel 
down. ‘The sons of the respective combatants, who, 
we presume, were also lawyers, as they were within 
the bar, followed the paternal example and engaged 
in a fight, but the sheriff interfered and cut short. 
the combat between the juniors, The judge who 
presided over the court ordered the removal of the 
contending parties, and forthwith adjourned his 
sitting. This did not terminate the difficulty, for 
when the court again convened the contestants, old 
and young, appeared with reinforcements and began 
to fight again—a cane, a cowhide and a revolver 
now coming into play. The court was thereupon 
adjourned for the day. The newspapers say that it 





is feared that the affair “may result seriously,” by 
which, we suppose, is meant that one of the parties 
may kill the other in a duel or street fight. As we 
look at it, that result would be much less serious 
than what has already happened. The gentlemen 
who engaged in this melee have done a serious injury 
to the reputation of the bar of California, and in- 
deed to that of the whole country. Not so much 
indeed by the first sudden burst of anger as by the 
continuance of the struggle after time and opportu- 
nity had been given for the cooling of their pas- 
sions, The court also treated the matter too lightly. 
The parties, or one of them at least, in the first 
instance committed a contempt that was deserving 
of something more than censure. In this neigh- 
borhood an apology to the court would have been 
demanded, and perhaps a severe fine imposed. 
Some allowance, perhaps, ought to be made for the 
difference in surroundings, but the courts and bar 
in California can no more tolerate such incidents 
than we can here. 


A question of some interest to the profession 
came up in New York city last week, before Mr. 
Justice Westbrook, in the case of Foster v. New- 
borough. At the trial of the case before a referee, 
two attorneys, members of the bar association, were 
called on to testify as to what took place before 
them as a committee investigating charges against 
the plaintiff before the association. The witnesses 
refused to answer, claiming that the information 
sought was privileged and it would be dishonorable 
to make it public. The motion was made to com- 
pel them to answer, but Judge Westbrook declined 
to entertain it. Whether the communications made 
to the witnesses, as an investigating committee, 
were privileged may be a matter of doubt but they 
ought to be upon the same ground that communi- 
cations made to arbitrators are. See 1 Greenl. Ev., 
§ 249; Johnson v. Durant, 4 OC. & P. 327; Hillis v. 
Soltau, Ib. n. a; Habershon v. Troby, 3 Esp. 38; 
Anonymous, 3 Atk. 644. 


Scotland is not governed by the rules of the 
common law, consequently, the system of legal 
training in vogue there must be in many cases 
different from that with which we have here been 
familiar. There is, however, one thing that we had 
heretofore supposed the teachers of jurisprudence 
everywhere to agree in, and that is, that feelings of 
national or partisan prejudice should not be incul- 
cated as a part of the course of legal study. But 
Professor Lorimer, of the Glasgow University, does 
not seem to be of that mind, for in his introductory 
lecture to the class of public law in that institution, 
which is printed at length, in the Scottish Law 
Magazine, for June, he takes occasion to say some 
very severe things in reference to the condition of 
affairs in this country, which entirely misrepresent 
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what actually exists. This is a specimen of his 
language: ‘‘King Mob has there a warning. He 
will not allow himself to be spoken to, except in 
accents of adulation and assent, and if you approach 
him in any other tone, the only answer which he 
deigns to make to you is a reassertion of his former 
position as confident and uncompromising as if it 
proceeded from the Comte de Chambord or Pio Nono 
himself. Strange and almost incredible as it seems 
to us the sad and instructive fact is attested by 
writers of the very highest authority, native as well 
as foreign, that this democratic country has shut 
itself out from the advantages of free political dis- 
cussion so effectually, that it is perhaps not too much 
to say, that no monarchical state in Europe ever 
was as impervious to the voice of counsel from 
without as America has been during the present 
century.” If this is the kind of stuff that is taught 
to the students of law at the University of Glasgow, 
we trust that that institution is not a representative 


one in Scotland. 
———__>_—_——_ 


NOTES OF CASES. 

N the case of Del., Lack. and West. R. R. Co. v. 
Salmon, 10 Vroom, 299, recently decided by the 
Court of Errors and Appeals in New Jersey, it is 
held that where one by negligence or misconduct 
occasions a fire on his premises, or the premises of 
a third person, which spreads from thence to plain- 
tiffs property, and causes an injury, the injury is 
not, as a legal proposition, too far removed from his 
negligent act to involve him in legal liability. This 
is in direct conflict with the doctrine maintained in 
Pennsyloania R, R. Co. v. Kerr, 1 Am. Rep. 481; 62 
Penn. St. 353; and Ryan v. N. Y. Cent. R. R. Co., 
35 N. Y. 210. These cases the court say cannot be 
sustained by principle or authority. This is un- 
doubtedly true, the cases being numerous in which 
responsibility is laid upon the original wrong- 
doer, though intervening agencies, without his 
fault, have interposed. Scott v. Sheppard, 2 W. Bl. 
892; Sneesby v. London and York R. Co., L. R., 9 Q. 
B. 263; Romney Marsh v. Trinity House, L. R., 5 
Exch. 204; 8. C., L. R., 7 Exch. 247; George v. 
Skivington, L. R., 5 Exch. 1; Collins v. Middle Level 
Comm'rs, L. R., 4 C. P. 279; The George and Richard, 
L. R., 3 A. & F. 466; Byrne v. Wilson, 15 Irish L. 
Rep. 332; Pollett v. Long, 56 N. Y. 200; Powell v. 
Deveney, 3 Cush. 300; Vanderburgh v. Truax, 4 
Denio, 464; Thomas v. Winchester, 6 N. Y. 397; 
Carter v. Towne, 103 Mass. 507. And the two cases 
cited as maintaining a doctrine contrary to that of 
the principal case, have been to some extent ques- 
tioned in New York. In Webb v. R. W. and O. R. R. 
Co.,10 Am. Rep. 389; 49 N. Y., at p. 428, Folger, J., 
says: “Tam of the opinion that on the disposition of 
the case before us, we are not to be controlled by the 
authority of the case in 35 N. Y., more than we are 
by that of the long line of cases which preceded it.” 





And Grover, J., in Pollett v. Long, supra, at p. 206, 
speaks doubtfully of the authority of Ryan v. N. ¥. 
Cent. R. R. Co. See also as criticising the same 
cases: Perley v. Eastern R. R. Co., 98 Mass. 414- 
419; Kellogg v. Chicago and Northwestern R. R. Co., 
26 Wis. 223; 7 Am. Rep. 69; Fent v. Toledo, Peoria 
and Wabash R. R. Co., 59 Til. 849-359; Grand 
Trunk R. R. Co. v. Richardson, 91 U. 8. Rep. 454- 
471. And the doctrine in Pennsylvania R. R. Co, 
v. Kerr has been much shaken in Pennsylvania by 
the recent decision of Pennsylvania R. R. Co. v. 
Hope, 80 Penn. St. 373. As to the general principle 
see Hart v. West. R. R. Co., 13 Metc. 99; Hookset v. 
Concord R. R. Co., 38 N. H. 242; Smith v. Lond. and 
S. W. R. R. Co., L. R., 5 C. P. 98, and note to case 
7 Am. Rep. 80. 


In Tancil v. Seaton recently decided by the Su- 
preme Court of Appeals of Virginia, the action was 
by the finder of a bank note against a bailee to 
whom he delivered it for safe-keeping, and who re- 
fused to redeliver it on demand. The action was 
defended upon the ground, among others, that the 
title of the plaintiff, acquired by the finding (which 
was communicated to defendant at the time the note 
was delivered to him), was not sufficient to support 
the action. The court held that the defense was not 
sustainable and that the title of the finder was 
good against every one but the true owner. The 
general rule that the finder of lost goods has title 
against every one except the owner, was claimed by 
defendant not to be applicable to choses in action, 
and the case of McLaughlin v. Waite, 9 Cow. 670; 
affirmed 5 Wend. 404, was cited as sustaining this 
doctrine. In that case it was held that a lottery 
ticket vendor’s certificate is not property, but only 
an evidence of a right to property, that it does not 
belong to the finder so as to enable him to recover of 
the vendor on it. This would not, however, author- 
ize the application of a similar rule to bank notes, 
which are by common consent treated as money. 
Miller v. Race, 1 Burr. 457. The case of Bridges v. 
Hawksworth, 7 Eng. L. & Eq. 424, very strongly 
resembles the principal one. The plaintiff in that 
case having picked up from the floor of the shop of 
defendant a parcel containing bank notes, handed 
them over to defendant to keep until the owner 
should claim them. They were advertised by the 


defendant, but no one appearing to claim them and 
three years having elapsed, plaintiff requested de- 
fendant to return them, tendering the cost of the 
advertisements and offering an indemnity. The 
defendant having refused to return them, action 
was brought, and it was decided that plaintiff was 
entitled to the notes as against defendant. See as 
sustaining the general rule mentioned Avery v. Dela- 
mire, Str. Rep. 505; Brandon v. Huntsville Bank, 1 
Stew. (Ala.) 320; Matthews v. Harsell, 1 E. D. Smith, 
393. NW. Y. & Harlem R. R. Co. v. Haws, 56 N. Y. 
176, is an instructive case upon this subject, though 
the precise point involved in the principal case was 
not at issue. 
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RUFUS CHOATE. 


VL 

A CORRESPONDENT, long intimate with Mr. 

Choate, and having the best means of forming 
opinions as to his natural gifts, calls our attention 
to a work with an auriferous title, which we had 
overlooked.* On taking up the book we learn that 
Mr. Choate was ‘‘the first and foremost of made 
orators,” but ‘‘was not a natural orator—a born 
orator”—though “Chatham and Patrick Henry 
were natural orators of superior order, and Henry 
Clay was of the same school.” 

The statement that Choate was not a natural 
orator would disturb no one who could accept the 
suggestion that Doctor Johnson was not a natural 
critic, or Faraday a born chemist. The inference 
would be that each of them had to “toil terribly” 
in climbing up to the eminence attained. The idea 
is as simple as that the tillage of the soil makes 
possible the harvest. But we are disturbed when 
told that some men— Chatham, Henry and Clay — 
as distinguished from Choate, were natural or born 
orators. 

English authors have paid due attention to the 
preparatory studies of Lord Chatham, and of his 
son. Nature, prodigal in gifts, had left to each 
the common legacy of toil as the condition of his 
becoming an orator. We are told that “the best 
clue to Pitt’s (Chatham’s) own mental tasks, more 
especially in the field of oratory, is afforded by 
those which he enjoined to his favorite son.” We 
are also told, on the authority of Lord Stanhope, 
‘‘that the son ascribed his lucid order of reasoning 
to his early study of the Aristotelian logic, and his 
ready choice of words to his father’s practice in 
making him every day, after reading over to him- 





*In his letter, Prof. Sanborn says: “ Col. Parker, in his 
* Golden Age of American Orators,’ a work much read by 
att ts to prove that Mr. Choate was not ‘a 
natural orator’ “like Henry and Clay. I think that Mr. 
Choate’s early history refutes that theory. I learned from 
Prof. Shurtleff, his teacher, something of his eloquence in 
college.” He then gives an extract from Choate’s Valedic- 
tory Address, which, so far as I can judge, indicates the 
freedom and range of thought, and the felicity of expres- 
sion that might distinguish an orator “to the manner 
born,” and adds: “In this brief paragraph are the key- 
notes of his life, attachment to friends, love of learning 
and admiration of nature.” The professor also mentions 
two circumstances which tend to illustrate the character of 
the address and the effect of its delivery, from which it 
might be inferred that if nature ever “tried her ’prentice 
hand” in fashioning a complete orator, she did so with 
young Choate. He says that when Choate spoke “ his pathos 
drew tears from many who were not used to the melting 
mood.” Also, that “one rustic maiden was there from 
Norwich, Vt. She was all ears, eyes and heart; she gazed, 
joved and wept. On the following Monday, while bending 
over her wash-tub, she said, ‘Mother, you can’t think how 
pretty that young man, who had the valedictory, spoke. He 
was so interesting that I cried; and, law!’ she added, 
holding up her checked apron to her eyes, ‘I can’t help 
crying now, only thinking on ’t.’” 








self some paper on the classics, translate it aloud 
and continuously in English prose.” As to Patrick 
Henry, we accept all the praise that can be bestowed 
consistently with nature and with recorded experi- 
ence. But it may be observed that, like many 
fluent speakers, he had acquired great experience 
by talking ‘‘an infinite deal of nothing” up to the 
hour when the vision of our independence, to be 
achieved by war, opened before him as an apocalypse, 
transformed his spirit and gave a prophetic tone to 
his utterances. As to Henry Clay, we need only 
recall his efforts at the debating society to cultivate 
a habit of speaking, and his statement made long 
after to a class of students, that he owed his ‘‘suc- 
cess in life to the habit, early formed and for some 
years continued, of reading daily in a book of his- 
tory or science and declaiming the substance of 
what he had read in some solitary place.” Mr. 
Clay was not peculiar. Wheaton, in his Life of 
William Pinkney, says that ‘‘he always continued 
to declaim in private.” 

But in the chapter ‘‘On the Study of Forensic 
Eloquence,” which Mr. Isaac Grant Thompson has 
inserted in his edition of Warren’s Law Studies — 
perfecting the work by the scholarly treatment of 
an important topic which Warren had neglected — 
illustrative instances are given. He regards ‘the 
opinion that excellence in speaking is a gift of 
nature, and not the result of patient and persistent 
labor and study,” as mischievous and unfortunate, 
and happily enforces that view by referring to the 
studious efforts of Cicero, Chatham and Fox, 
Curran, Choate and others. Of Choate he says: 
‘Forensic rhetoric was the great study of his life, 
and he pursued it with a patience, a steadiness, a 
zeal, equal to that of Chatham and Curran.” He 
reminds us that Murray, afterward Lord Mansfield, 
carried on the study of oratory with the utmost 
zeal, and that a friend had caught him in ‘the act 
of practicing before a glass, while Pope (the poet) 
sat by to aid him, in the character of an instruc- 
tor;” and adds, ‘‘Such are the arts by which are 
produced those results that the uninitiated ascribe 
to genius.” 

This matter is of present interest, as we would 
not have the student adopt the notion that Mr. 
Choate was goaded on in his studies by a sense of 
want of which other great orators had not been 
conscious. Nor should we regard the statement 
that Chatham and others were natural orators, as 
signifying any thing more than that they possessed 
gifts favorable to the cultivation of eloquence. A 
ready command of language, fine and quick percep- 
tion, delicate wit and fancy, a fervid imagination, 
an exquisite sense of the beautiful, a voice sweetly 
tormenting the hearer, even in the remembrance of 
it, a graceful and impressive manner — all of which 
Mr. Choate had — however important as prerequi- 
sites, do not qualify the orator. It is his office to 
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instruct, persuade and convince; but without study 
there can be no knowledge, without knowledge no 
argument, without argument no real influence in 
the discussion and disposition of public affairs. In 
the courts, in legislative and popular assemblies, 
the question sure to arise is whether the speaker is 
master of his subject in its substance, details and 
relations. The persons addressed may distinguish 
immature from ripe thoughts; information from 
knowledge; mere impressions from experience. 
They know that while the voice may be trained 
for oral discourse, as it may be for music, the mind 
should have a corresponding culture. Many of 
them, pitiless as critics, would accept the state- 
ment of Cicero that ‘‘the orator must possess the 
knowledge of many sciences, without which a mere 
flow of words is vain,” and would have sympathized 
with Doctor Johnson when he checked the praise 
bestowed on a fine speaker, not often heard, as hav- 
ing great resources: ‘‘ You cannot know as yet; the 
pump works well, but how are we to know whether 
it is supplied by a spring or a reservoir?” Mr. 
Choate’s views of the study proper to the orator 
were not less exacting. His ideal of excellence in 
oratory, considering it as one of the fine arts, may 
have been so high that he never could have fully 
satisfied his own aspirations. But in his lectures 
and addresses his sentiments are given in the spirit 
of an unfaltering disciple; his precepts have an 
electric touch — glow like stars in the firmament of 
thought. He knew what he taught in large measure 
and in minute details. He fortifies himself by ap- 
peals to history, to experience, and to natural laws. 
The moral elements in his topics, however obscure, 


. * 
never elude his grasp; the most rugged event or 


feature he touches palpitates as with a spirit of life 
and beauty. The philosophy of history is taught 
suggestively, not by a tedious process, but flashed 
upon the page as a revelation. His illustrations 
often have a logical flavor; his inferences the cer- 
tainty of mathematical deductions. The student 
may, therefore, follow him with assured steps. In- 
deed, no student should fail to study addresses like 
those on “The power of a state developed by men- 
tal culture; on “The conservative force of the 
American bar,” and on ‘The eloquence of revolu- 
tionary periods.” He who has given his days and 
nights to Demosthenes and Cicero, Thucydides and 
Tacitus, would find his apprehensions quickened, 
the wealth he has garnered up in his mind enriched 
by the spirit of Mr. Choate’s expositions. 

Mr. Choate’s solicitude as to the choice and use 
of words in the culture of style, is known to have 
been great. That he was not peculiar in this branch 
of study appears from familiar instances. Cicero 
had taught that the orator’s ‘‘style of speaking 
must be formed not only by the choice of words, 
but by the skillful arrangement and construction 
of sentences.” That instruction has been repeated 





in varied forms by great teachers from Quintilian 
down. Doctor Johnson and Dean Swift concur in 
referring to a perfect style as ‘‘proper words in 
proper places.” In perfecting their own works 
many distinguished authors seem to have accepted 
that as a definition. When Gibbon wrote over and 
over the first chapter of his history, and Brougham 
the conclusion of his speech in the Queen’s case, 
they were not changing the facts or sentiments, but 
striving, by choice words, to improve the style. Mr. 
Canning, who, like Macaulay, was continually cor- 
recting and refining, is said ‘‘to have chosen his 
words for the sweetness of their sound, and arranged 
his periods for the melody of their cadence.” That 
Byron found it difficult to satisfy himself in the 
selection of words, appears from the explanatory 
notes to an approved edition of his poems. Fre- 
quent changes were made. In one instance which 
we recall, he erased a word and substituted another, 
then rejected the latter and restored the former; 
still in doubt, he wrote below, ‘‘ask Gifford.” 
Emerson must have approved of Montaigne’s choice, 
or he would not have said, ‘‘Cut these words and 
they bleed; they are vascular and alive.” Some of 
Mr. Webster’s imposing figures of speech had been 
thought over, prepared to the last syllable; hence 
the eulogy that ‘‘each word weighed a ton.” 
Chatham felt the importance of the study when he 
went twice through Bailey’s Dictionary, carefully 
considering every word. So, also, did Choate when 
he formed the habit of studying the dictionary page 
by page, as mentioned by Mr. Gillett. But the 
question as to the best use of words appeals to a 
larger and riper experience. Writers and speakers 
differ in that use as they differ in taste, culture, and 
moods of mind, in perception and judgment, but 
they would agree that the strength, grace and 
beauty of the words used depend upon the harmony 
of their relations to each other, and to the thoughts 
and sentiments expressed. 

In a splendid outburst of declamation Mr. Choate 
refers to the acquisitions and oratorical powers of 
Mr. Adams, ‘‘ the old man eloquent,” and finds him 
using “the happiest word, the aptest literary illus- 
tration, the exact detail, the precise rhetorical in- 
strument the case demands.” Mr. Choate had a 
clear conception of the studies by which such a 
power might possibly be acquired. He appears to 
have read the ancient and the modern histories. with 
constant reference to the influences, near or re- 
mote, which led to or qualified events. He had 
studied the literature of Greece and Rome as criti- 
cally as that of later periods; loved Cicero and 
Burke about the same. In such and in related 
studies he had a theory as exacting as that an- 
nounced by Hugh Miller when he said, in substance, 
that an anatomical acquaintance with the bones and 
muscles is necessary to the painter who represents 
the human figure, and that he who describes natural 
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scenery should know the science and strata of the 
rocks. So, after Mr. Choate could read the Greek 
and take in the sense with ease, he reads, pen in 
hand, and with the dictionaries before him. Our 
best Greek scholars may need such aid occasionally ; 
even Porson is said to have confessed that he could 
not read Greek as he could his newspaper. But 
Mr. Choate’s purpose was to know the relation and 
significance of each word, as well as to catch the 
spirit and style of the author, so even reading thus 
did not suffice. He says, ‘‘Translation daily is 
manifestly my only means of keeping up my Eng- 
lish. This I practice in my post-prandial readings, 
but I fear it is not quite exacting, laborious and 
stimulant enough. I have a pretty strong impres- 
sion that the only sufficient task would be Demos- 
thenes, severely, critically rendered, yet with the 
utmost striving of words, style, melody, volume of 
sound, and impression.” Again he says: ‘But 
everywhere, under whatever form, style, manner, 
are to be assiduously cultivated and carefully 
adapted to the subject.” Again, and as to the pre- 
cise and reflected benefits: “I think I do not over- 
estimate the transcendent value and power, as an 
instrument of persuasive speech, of what may be 
described as the best language — that which is the 
very best suited to the exact demand of the dis- 
course just where it is employed. Every word in 
the language, by turns, and in the circle of revolv- 
ing oratorical exigencies and tasks, becomes pre- 
cisely the right one word, and must be used, with 
one exception, that of immodest ones.” 

He further says: ‘‘ How such a language — such 
an English—is to be attained is plain. It is by 
reading and by hearing—reading the best books, 
hearing the most accomplished speakers.” In a let- 
ter of advice to a student — Richard 8. Storrs, Jr.— 
he says: ‘‘I would read every day one page at least, 
more if you can, in some fine English writer, solely 
for elegant style and expression. William Pinkney 
said to a friend of mine, ‘he never read a fine sen- 
tence in any author without committing it to mem- 
ory.’ The result was decidedly the most splendid 
and most powerful English spoken style I ever 
heard.” 

Such was the result with Mr. Choate himself. No 
modern author owed less to borrowed thoughts or 
forms of expression, or, in the higher, better, artis- 
tic sense, more to the ministrations of other minds. 
But the benefits were absorbed by a process as 
gradual, as natural, if not as insensible as those by 
which trees gather nutriment from the sun, air, rain, 
and from the generous soil. J. N. 


Boston, June 7, 1877. 
My Dear Str—I thank you for those numbers of 
Tue ALtBANy Law JOURNAL containing your inter- 
esting papers on Mr. Choate. 


Every thing with ref- 





erence to that great man is most attractive to me, 
and I could not resist the impulse of writing a lec- 
ture not long ago, on his brilliant career, that I 
might say something to young students, inadequate 
though it might be, that would perhaps incite them 
by his example of untiring industry to a more en- 
thusiastic pursuit of knowledge and a more earnest 
study of the art of eloquence. That lecture has al- 
ready been delivered in various colleges and law 
schools, and I hope has led some of my listeners to 
read Prof. Brown’s memoir of our great advocate, 
your own papers in the Law JourNAL, and the remi- 
niscences of Dr. Storrs, Mr. Carpenter and others 
who knew and appreciated him. 

I wish I had the opportunity to comply more 
closely with your kind request, and send a better 
response to your invitation. I can only, before get- 
ting off for the summer, send you this fragmentary 
epistle. 

Mr. Choate is now, to employ Landor’s significant 
line, 

“ Beyond the arrows, shouts and views of nen,”’ 

and his supreme qualities are only beginning to be 
apparent in their grander aspects. As a lawyer 
ranking among the highest; as an _ eloquent 
advocate second not even to Lord Erskine, 
whom he far surpassed in scholarship; as a patriot 
devoted to public duty solely, he is now taking his 
place without a rival and without a cavil. Years 
ago I hung up his portrait in the little room we call 
‘*our library,” for a constant reminder of the long 
continued enjoyment it was my own good fortune 
to have derived from the kind-hearted Mentor and 
friend. To have had the privilege of living in the 
same city with him for so many years, of hearing 
the sound of his voice in public and in private for a 
quarter of a century, was indeed of itself an educa- 
tion. To the young men of my time, who lived so 
long under the spell of his eloquence, he was an in- 
spirer, an initiator, for he taught us by his example 
to reverence and seek whatever was best in learning 
and excellent in thought and character. As young 
students of literature, eager to listen and acquire if 
we could, we found a new power created within us 
by contact even with such a teacher and guide. To 
follow him, to wait upon his footsteps through the 
courts of law, the senate or the lecture room, was in 
a certain sense to be 


“ From unreflecting ignorance preserved.” 


His own great acquirements taught us to nurse that 
noble self-discontent which points and leads to a 
loftier region of culture, and impelled us to aspira- 
tions we had never dreamed of until his affluent 
genius led the way. Like Charles Fox, he was born 
with the oratorical temperament, and so he magnet- 
ized all the younger men who flocked about him, 
eager to be instructed. Ido not believe the “high- 
placed personage ” ever lived in any community who 
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had more affection and reverence from the youth of 
his time than Mr. Choate. There were about him 
habitually that diffusive love and tenderness which 
make idolatry possible even among one’s contempo- 
raries. While he electrified us, he called us at the 
same time by our Christian names; and when he 
beckoned us to come, we dared and delighted to 
stand by his side and listen. His willing and en- 
dearing helpfulness made him beloved by his in- 
feriors as few men of his conspicuous eminence ever 
were before, and one could not approach him and 
remain unmoved, or only partially attracted. You 
could not meet him on the street even without hav- 
ing a fresh impulse given to your circulation. Dur- 
ing the period when he took early morning walks, 
some of us, mere boys at that time, loving the sight 
of the man and the music of his voice, used to be 
on his track, watching for him on his matutinal 
rounds. As he came sailing into view, 

“On broad, imperial wing,” 
with that superb and natural gait so easily recog- 
nized by those who knew him, 

“ Far off his coming shone.” 
As he swung himself past, he would drop into our 
greedy ears some healthy, exhilarating quotation, 
fresh from the fount of song; some golden sentence 
suited to the day and the hour; something ample 
and suggestive, that would linger in our memories 
and haunt our young imaginations years afterward, 
influencing perhaps our whole lives onward. 

Happy the youth who was occasionally privileged 
to walk with him on such occasions, 
“ Under the opening eyelids of the morn,” 


for then he would discuss perhaps in his deep and 
never-to-be-forgotten tones of admiration the lofty 
Homeric poems; quote the divine and to him familiar 
words of Plato; dilate with a kindred rapture over 
some memorable passage of Plutarch, or hold up for 
counsel and admonition some of the sublimest in- 
spirations of the Bible. Well might a young man, 
thus enchanted, exclaim with Comus: 
“Oh, such a sacred and home-felt delight, 

Such sober certainty of waking bliss 

I never heard till now!” 
He seemed ever on the alert to quicken and inspire 
thought in the heart and understanding of the 
young. I remember, on the eve of sailing on my 
first brief visit to Europe, he passed me on the stairs 
at a crowded reception, and whispered as he went 
by: ‘* Don’t fail, my young friend, if you go near it 
in your travels, to pause at the grave of Erasmus 
for me.” 

It was dangerous for any young man, not a student 
at law, to hear him discourse of the profession as he 
fully and solemnly believed in it, accepting as he 
did the splendid metaphor of Hooker — ‘Her seat 
the bosom of God ; her voice the harmony of the 
world ; all things in heaven and earth doing her 





homage ; the very least as feeling her care, and the 
greatest as not exempted from her power.” One of 
Choate’s former office students once said to him: 
‘The more I get into practice the more I like the 
law.” ‘Like it!” said Choate ; ‘‘of course you do. 
There is nothing else for any man of intellect to 
like!” This was said in that fine frenzy of exag- 
geration which he sometimes delighted in, but no 
young man could hear him discourse of jurispru- 
dence and not wish to join the ranks. Law was the 
banner of his pride; the flux and reflux of party 
strife were distasteful to every fibre of his intellect, 
and he always gave us to understand that he consid- 
ered his profession worthy of all the hope of ambi- 
tion, and all the aspirations for excellence. At the 
bar Mr. Choate towered superior to every kind of 
jealousy, of suspicion, of malevolence ; to every 
narrow and sordid motive, to all the meaner trepida- 
tions of mortality. He was by nature a gentleman, 
and he had no petty vanities, either public or pri- 
vate. He was indeed an inspired orator. What 
power, what tenderness, what magnetism pervaded 
his utterances! His voice vibrated with every senti- 
ment, every impulse of beauty and wisdom. He ran 
over the whole gamut of expression at will. When 
he spoke of flowers his words seemed to have the 
very perfume of flowers in them, and when he 
painted the ocean, which he loved so fondly, his 
tone was as the scent of the sea when the wind 
blows the foam in our faces. As Churchill said of 
Garrick, he also had indeed — 
“Strange powers that lie 
Within the magic circle of his eye.” 

If he habitually composed for the ear more than for 
the eye, it was because his victories were to be won 
face to face with his fellow men. | I have heard him 
argue a hundred cases, perhaps, large and small, and 
he always seemed alike invincible,— as if no mortal 
power could take his verdict from him. His man- 
ner to the opposing counsel was full of courtesy and 
conciliation, but if that counsel became arrogant 
and insulting, he would slay him with a sentence so 
full of suavity and keenness that the unmannerly 
victim never knew what killed him. 

There were uninstructed and unsympathetic lis- 
teners, of course, who described Mr. Choate as 
declamatory, and accused him of being over-worded, 
and over-colored, —‘‘driving a substantive and 
six,”’ as they called it—but those same platitudinous 
dwellers in the twilight of the mind would no doubt 
quarrel with the tintsin Milton’s ‘‘Allegro,” and find 
Collins’s ‘‘Ode to the Passions” highly improper. 
Mr. Choate was no doubt rich and exuberant in his 
style, but who would not prefer the leap of the tor- 
rent to the stagnation of the swamp? It was truly 
said by Mr. Everett in Faneuil Hall at the sad hour of 
our sharp bereavement in 1859, that with such en- 
dowments as Mr. Choate possessed, he could fill no 
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second place. Thinking of the magic orator, the 
profound lawyer, logician and scholar, I recall Ben. 
Jonson’s memorable words on the wonderful power 
of Lord Bacon, for they are all applicable to Mr. 
Choate: “There happened in my time one noble 
speaker, who was full of gravity in his speaking. 
His language (where he could spare or pass by a 
jest) was nobly censorious. No man ever spoke 
more neatly, more pressly, more weightily, or suf- 
fered less idleness, in what he uttered. No member 
of his speech but consisted of his own graces. His 
hearers could not cough or look aside from him 
without loss. He commanded where he spoke, and 
had his judges angry and pleased at his devotion. 
No man had their affections more in his power. The 
fear of every one that heard him was lest he should 
make an end!” And that was just the fear we all 
had when Choate was speaking,—lest he should 
stop, lest the sound of his perfect voice should 
cease,— lest he too should make an end. I cannot 
but lament that those who have more recently put 
on the legal robes, and whose steps are yet on the 
threshold of life, can have no chance of ever hear- 
ing those magic tones which so thrilled the young 
students of my time, and realized to us that sove- 
reign genius which unites the faculty of reasoning 
with the faculty of imagination. 

My letter is already toolong. Pardon my prolix- 


ity, and believe me, dear sir, most cordially yours, 
JAMES T. FIELDS. 
——_@—_—_ 


THE NEW YORK SYSTEM OF PROCEDURE. 
Irs THrory, History AND PROGRESS IN THE UNITED 
States, ENGLAND AND INDIA. 
(Continued.) 

E have before pointed out in what respects the 

administration of law and equity differed; and 
since the Code has provided for a uniform course of 
proceeding in the pursuit of legal or equitable reme- 
dies, it remains for us to discuss in what manner the 
differences formerly existing in the two courts, as to 
pleadings, mode of trial, mode of proof, and mode of 
relief, have been harmonized or disposed of in pro- 
cedure under the civil action. 

In courts of common law originally the pleadings 
were oral; and the presiding judge so managed the 
mutual allegations of the two parties, that eventually 
an issue was produced, that is, a point reached where 
a fact was affirmed on one side and denied on the 
other. Subsequently, about the time of Littleton, 
the pleadings were reduced to writing; but the prin- 
ciple governing them as to the ultimate production of 
an issue remained in force as before. 

This issue, a distinctive feature of our pleading’ orig- 
inated, it is supposed (and we believe truly so), when 
the court and pleaders had to depend upon their mem- 
ory alone for the retention of the various statements, 
and the final arrival at some precise question of dis- 
pute would obviate the necessity of reviewing the 
several allegations, and the issue developed would 
have to be remembered only. As we have said, when 
pleadings became written the principle of the pruduc- 





tion of an issue remained in force, so that then no re- 
trospective examination was necessary to discover the 
point in controversy. This was made necessary, for 
the nature of the issue determined the mode of pro- 
cedure by which a decision might be arrived at. If 
the issue were one of law, the judge determined it; if 
one of fact, a different tribunal determined it. Again, 
if the issue were one of fact, from various forms of 
proceeding the appropriate one must be selected. 

Thus far the old system of pleading seemed admira- 
ble, for its simplicity was its great recommendation. 
It was the object of all judicial proceedings to pro- 
duce this single, certain, material issue; but it soon 
began to happen, from the complex, artificial system 
of rules which sprang up, that the parties found them- 
selves at issue on a point in no way involving the 
merits of the case. Then, by compelling the party to 
select one certain ground of defense, this system of 
special pleading excluded him from the use of other 
defenses which otherwise might be perfectly available. 
The same arbitrary rules dividing the forms of actions, 
and courts of law and of equity affected pleading too, 
until it became known as a science of “ endless tech- 
nicality, trivial niceties, and of excessive refinement 
and prolixity.”’ 

The great technicality and other defects growing 
out of this system of special pleading, were to some 
extent remedied by the permission of numerous 
amendments and repleaders, and very greatly by the 
introduction of general pleading, whereby the par- 
ties were allowed the widest scope in the proof of 
facts ‘not appearing upon the record; but eventually, 
as we shall now see, these equitable provisions worked 
endless confusion. 

In assumpsit the plea was non-assumpsit; but un- 
der this plea the defendant might give in evidence 
any thing going to show that the plaintiff had no 
cause of action at the time the suit was brought. 
Boyd v. Weeks, 5 Hill, 393; Young v. Rummell, 2 id. 
478. 

In a debt on a bond the defendant might plead that 
he did not execute the bond, and then show that he 
executed it under duress of imprisonment. Nil debet 
was good as a plea where nothing was due at the com- 
mencement of the action, and the defendant might give 
iu evidence performance, or a release, or the statute of 
limitations. Thus the defendant, pleading by way of 
special plea, had it in his power to make it entirely 
uncertain to the plaintiff what the defense would be, 
who, in consequence, would be compelled to make 
elaborate and exact proof of the allegations the decla- 
rations contained. Moreover, the introduction of 
equitable principles in the statement of a cause of ac- 
tion worked parallel confusion. We have already seer 
that, no matter how just might be the claim, non- 
suit followed an improper choice of the form of ac- 
tion. 

To obviate this harshness the old pleaders resorted 
to this device: Several counts, that is, several different 
statements of one and the same cause of action, were 
introduced; and in al) cases where there were several 
counts, no matter whether there were several causes 
of action, or whether there was but one, on its face 
each purported to disclose a distinct and separate 
cause of action; so that, as the writers on the subject 
admit, there were as many causes of action as the 
declaration contained counts. Consequently, the evi- 
dence of atrial could alone make plain whether the 
plaintiff sought recovery upon one of these rights of 
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action, or upon several. Then, on the introduction 
of assumpsit, money counts were permitted to be used. 
They were designed to state every possible form of 
indebtedness which might arise in transactions in- 
volving the interchange of money; so that, in a suit 
upon a promissory note, where several of these money 
counts were used, no one but a skillful lawyer could 
know the real claim from the declaration alone. The 
action was often brought long after the transaction 
had occurred, and this fact would add to the uncer- 
tainty of the lawyer and client in ferreting out the 
nature of the claim, and in determining upon the 
character of the defense which should be interposed. 
The introduction of counts for labor, services, etc., 
framed with an intent similar to that of money counts, 
had a similar result. 

In Rand’s Chancery Jurisdiction this subject of 
counts is referred to, and he gives some very striking 
illustrations of the abuse of an equitable innovation. 
In one case there mentioned, there were 98 counts in 
a declaration on one pound notes. Upon notes for a 
guinea there were 286 counts, besides the money 
counts. More surprising than either of these in- 
stances was an action in debt for penalties, where 
there were 480 counts in one declaration. These cases 
occurred in the English courts, which were more leni- 
ent than ours in striking out all unnecessary counts; 
yet the judges refused, with costs, to reduce the num- 
ber. Our own reports are evidence that use was made 
of this system of counts to an extent equal, at least, 
to that which prevailed in the courts of England. 
Then the statute of Anne allowed as many different 
pleas as one wished to make to the allegations of the 
declaration. 

Our courts went thus far and even farther; for by 
our Revised Statutes several different replications 
were allowed to the same plea; and in The People ex 
rel. Bishop v. The Kingston and Middletown Turnpike 
Road Co., 23 Wend. 193, the Attorney-General re- 
plied to the plea with thirty replications. . 

Pleadings did not stop here in their intricacy and 
detail. After the replication there came from the de- 
fendant the rejoinder; then the plaintiff followed 
with the sur-rejoinder; the rebutter might then be 
introduced, and with the sur-rebutter the pleadings 
would usually end, though we can find no authority 
which fixed any limit to the pleadings. In theory the 
parties might go on with this cross-fire forever. The 
courts, moreover, placed the narrowest construction 
upon the language used, and required an absolute cor- 
respondence of proof and allegation. Rule after rule 
regulating the form of proceedings served but to mys- 
tify and confuse the whole subject, and the system 
of pleading at common law degenerated into a science 
of pedantic forms and clumsy machinery. 

Stephen remarks, after stating at length various ob- 
jections to this system of pleading: ‘‘ Another objec- 
tion to the system of pleading, and one mure formida- 
ble, perhaps, than any that has been above suggested, 
is to be found in the excessive subtlety and needless 
precision by which some parts of it are characterized. 
The existence of these faults cannot fairly be denied, 
nor that they bring upon suitors the frequent neces- 
sity of expensive amendments, and sometimes occa- 
sion an absolute failure of justice upon points of mere 
form.” 

Said one of the greatest lawyers this country ever 
produced: ‘‘ What with the common counts and the 


general issues, we have now in most cases really no 


.for which written 
| might just as well require the parties to copy and 





pleadings, no statement of the claim or defense till the 
cause is called for trial; for I regard the declaration 
upon the common counts, and the general issues, as 
good for nothing in any useful sense. They secure not 
one of the purposes for which the present system of 
pleading is so much praised — not one of the purposes 
statements are desirable. You 


file each a verse of the Iliad, and call that coming to 
an issue.”’ 

The objects alluded to in the last quotation were to 
facilitate the preparation of a case for trial, and to 
place the facts alleged, denied or admitted, in such a 
shape as to be most readily intelligible to judge and jury. 

Now we have shown, we think conclusively, that 
rarely was any information conveyed to the respective 
parties of the nature of the demand, or the character 
and scope of the defense ; and what was unintelligible to 
the parties themselves must have afforded little light 
to those who were to disentangle the law from this 
mass of verbiage, or to pass upon the facts. 

How could our former system of pleading have ren- 
dered the claim or defense intelligible to the jury? 
Had there been but one single, certain, material issue, 
as was first intended, doubtless the praise so lavishly 
bestowed upon the common law system of pleading 
might in a degree have been merited; but when we 
remember that there were in nearly all cases several 
counts, and several pleas to each count, and again 
several replications to each plea, making in the end 
ten, fifteen, or, as in one case we have cited, thirty 
separate and distinct issues, this claim of merit as to 
its clearness,and simplicity must, we think, be aban- 
doned. 

The eulogists of the old system contended, however, 
that the evidence on the trial made sufficiently clear 
the nature and extent of the claim and defense. This 
may have been true where the object of the action was 
not wholly defeated by the excessive technicality of 
the old forms of pleading; yet we must remember 
that the trial always has this result, and that it should 
be the object of all pleading, by outlining that claim 
and defense, to provide in some degree beforehand 
for that result. 

Moreover, under the old forms of actions, where a 
case having steered clear of nonsuits was prosecuted 
to judgment, the necessity that the jury should bring 
in a verdict, parts of which were not based upon, but 
really contradicted by, the evidence of the trial, 
seems not the absolute perfection of logic or good 
sense. 

In no better position was the court. The pleadings 
ostensibly were intended to separate the issues of law 
and fact; but the cumbrousness of the methods by 
which this result was sought to be accomplished, so 
clogged the way, that it became impossible to reach 
this end. The multiplication of issues, some material, 
others not, but the materiality of which only evidence 
could determine, surely was of little assistance to 
the judge in disentangliug what should have been 
separated and arranged systematically for him before- 
hand. 

The pleadings in the court of equity were more sim- 
ple and direct. 

The bill of the complainant corresponded to the 
declaration in a court of law. The bill was divided 
into several parts, termed, respectively, the stating 
part, the charging part, the interrogatory part, and 
the jurisdiction clause. 
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The stating part contained a statement of facts 
upon which the complainant would prove his case, 
and all collateral circumstances strung out in detail 
and with great minuteness—the facts themselves, 
and not the conclusions of facts, being set forth. 

The object of the charging part of the bill was to 
force the defendant, if possible, to acknowledge the 
facts as alleged or “‘stated.’’ Then followed the inter- 
rogatory part, which consisted of several questions, 
framed in various forms and shades, and the defend- 
ant under oath was obliged to answer them, if he could 
avail himself of neither plea nor demurrer. The 
jurisdiction clause set forth simply that the acts com- 
plained of had no adequate remedy at law. 

The defendant might interpose a demurrer when 
the objection to the bill was apparent, and this would 
raise an issue of law. When the grounds of objection 
were such as did not appear on the face of the bill, the 
plea or answer must be resorted to. 

The plea was used when it would reduce the contro- 
versy toa single point; while the answer was properly 
interposed when the defendant went over the various 
parts of the bill, either denying or admitting them. 
The replication, a reply to the plea or answer, closed 
the pleadings in equity. 

The great object of the pleadings in equity was to 
compel the discovery of evidence residing in the 
knowledge of the defendant, of which the complain- 
ant desired possession to aid him in the prosecution 
of his suit. Sometimes this was the sole object of 
the suit, as in the bill for discovery, where the further 
prosecution of the suit must be in the courts of law. 

So, whether the suit were simply for discovery, or 
for further relief, the bill set forth matters in detail 
not allowable in a court of law, and was framed to 
subject the defendant toa searching examination of 
the facts stated. 

Thus simple were pleadings in the Court of Chan- 
cery originally; but in the course of time, as this court 
began to extend its jurisdiction, the system became 
one of complexity and intricacy second only to that of 
pleadings at common law. 

Story says it became eventually a sci of great 
complexity, and a very refined species of logic, which 
it requires various talents, long experience, vast learn- 
ing, and a clearness and acuteness of perception 
belonging only to gifted minds to master in all its 
various distinctions and subtle contrivances, and to 
apply it with sound discretion and judgment to all the 
diversities of professional practice. 

For a reform of those abuses of pleadings, the Code 
provides, in section 140, that “all forms of pleading 
heretofore existing are abolished, and hereafter the 
forms of pleadings in civil actions, and the rules by 
which the sufficiency of the pleadings is to be deter- 
mined, shall be those prescribed by this act.”’ 

In subsequent sections it is provided, that the only 
pleadings on the part of plaintiff shall be the com- 
plaint and a demurrer, and in some cases a reply; 
while the defendant is confined to the answer and the 
demurrer. 

The complaint shall contain the title of the cause, 
specifying the name of the court where the action is 
brought, and the county in which the plaintiff desires 
the trial to take place, and the names of the parties to 
the action, plaintiff and defendant, and shall plainly 
and concisely set forth the nature of the plaintiff's 
claim as he expects to prove it. It shall, in addition, 
contain a demand of the relief to which the plaintiff 








supposes himself entitled. If the recovery of money 
be demanded, the amount shall be stated. 

The answer of the defendant, in similar plain and 
concise language, shall contain a denial, either general 
or specific, of each material allegation of the complaint 
controverted by the defendant, or of any knowledge 
or information sufficient to form a belief, and a state- 
ment of any new matter constituting a defense or 
counter-claim. The answer must contain the whole of 
the defense; for the defendant is not allowed to prove 
on the trial what the answer does not disclose as a 
defense. 

Where there is a statement of such new matter con- 
stituting a defense or counter-claim, the plaintiff may 
reply or demur, or do both, that is, demur to one or 
more of such defenses or counter-claims, and reply to 
the residue of the counter-claims; and in some cases 
even, where the new matter does not amount to acoun- 
ter-claim, the court in its discretion, on application of 
the defendant, will compel a reply to be made. 

A demurrer is allowed to the complaint, answer and 
reply, so that a demurrer to the reply is the final plead- 
ing under the Code. The provisions as to the striking 
out of sham, frivolous, and irrelevant answers, are 
ample; while the use of the demurrer is carefully 
guarded by providing, that it must in all cases specify 
distinctly the grounds of objection, or it will be dis- 
regarded. 

The equitable provision contained in section 169 
obviates any harshness which the rules governing 
pleadings might cause: ‘‘No variance between the 
allegation and the proof shall be deemed material, 
unless it have actually misled the adverse party to 
his prejudice in maintaining his action or defense 
upon the merits.” 

At aglance it will be observed, that the pleadings 
in the courts of equity, freed of their arbitrary, 
formal rules, have been the model after which the 
commissioners have fashioned the system of pleading 
under the Code. 

No technicality or trivial objection any longer 
interferes with or defeats the plaintiff’s claim, or the 
defense of the defendant; but the means of most 
readily arriving at a decision upon the merits of the 
case are always adopted. 

Before we have dismissed from our attention the 
subject of pleading, it remains to consider one other 
matter referred to in the second clause of section 140, 
with reference to the rules which under the Code are 
to determine the sufficiency of pleadings. The sec- 
tion, though amended in 1849, was changed back in 
1852 to its original form, in which it now stands. 

We must bear in mind that many of the old rules 
to determine the sufficiency of pleadings were founded 
on grounds of logic, while others were the product of 
minds whose chief delight seems to have been to devise 
rules as supremely technical and productive of delay 
as possible. Hence it became a matter of great 
moment to know how far the Code had interfered 
with, or actually abolished the application of these 
equitable, logical rules to the system of pleading it 
inaugurated. Thus, in Wooden v. Waffle (1851), Justice 
Selden said, in the course of his opinion: ‘In that 
state of transition through which the forms and modes 
of judicial proceedings are now passing in this State, 
there is nothing which occasions more just anxiety 
than the settlement of those rules and principles 
which are hereafter to govern parties in making their 
respective allegatious.”’ 
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The extent to which the changes as to the determin- 
ing of the sufficiency of pleadings went, was for a long 
time a matter of doubt and discussion, several dis- 
. tinguished judges holding directly opposed views in 
opinions in cases in the first half-dozen volumes of 
Howard’s Practice Reports. 

It is unnecessary for us to go into an enumeration, 
much less an examination, of these opinions, delivered 
at a time when, as a learned justice remarked, ‘‘ with 
shaken nerve he started out to relay the foundations 
of the science of legal pleading,”’ which in his opinion 
had been entirely broken up. It will be sufficient for 
our present purpose to state briefly why we believed 
the justice erred in supposing that the Code had broken 
up the real science of pleading. 

When the wheels of the new legal machinery, 
unclogged by the bias and opposition of our judges, 
had begun to run smoothly, the incorrectness of many 
of the early views as to the object and effect of the 
Code reform became evident. Some part of this incor- 
rectness we have already seen in our examination as to 
how far the distinctions of law and equity were abol- 
ished in the general amalgamation of the two systems 
of procedure. The commissioners in every part of 
their work show that they intended to abolish form, 
not substance. No fiat of a legislature could abolish 
the distinctions between law and equity. Their sepa- 
rate existence is inherent in the nature of things; and 
all the Code proposed to and did do, as we have 
endeavored to point out, was as far as possible to 
combine and blend the administration of law and 
equity into one system, adopting for the expedition of 
justice a remedy common to both, but leaving the 
inherent differences of each intact. 

Apply now this principle running all through the 
Code to the point under discussion. Many of the old 
rules established in reason and good sense were of the 
greatest use for the furtherance of justice. Take, for 
instance, the old rules providing that pleadings should 
not be hypothetical, nor argumentative, nor untrue, 
nor in the alternative. These were rules which noone 
could reasonably suppose the Code proposed to abol- 
ish; for without them there could be no possible hope 
that the reform would touch any vital part of the old 
abuses. The Code moreover calls, in the complaint, 
for a plain and concise statement of facts constituting 
a cause of action, without unnecessary repetition, and 
makes similar provisions as to the language of the 
answer and reply; yet this result could never have 
been arrived at from the enactments of the Code, 
should there have been an abolition of those old rules, 
whose object was to secure directness and conciseness 
in the statement of the claim or defense. 

Many of these rules were framed to regulate the 
proper introduction of testimony. ‘It is not neces- 
sary to state matter of which the court takes notice 
ex-officio,” ran the old rule of pleading; and as a rule 
of evidence alone Greenleaf reproduces the rule 
intact. Chitty, under the old rule that “it is not 
necessary to allege what the law will presume,” says 
that, in an action for words, as for saying a man is a 
thief, the plaintiff has no occasion to aver that he is 
not a thief; and it were idle to affirm that any differ- 
ent rule is in force under our present system of plead- 
ing. On the same principle, no one now would, in an 
action on contract, think of alleging that the defendant 
was not an infant. 

All needless, arbitrary forms and rules were abol- 
ished; but the great principles of our common law, 





whose existence was logical and whose iutent equita- 
ble, remained as they were, untouched by the innova- 
tion of the Code; and the abolition of the rules of 
pleading went only to the abolition of those rules 
whose existence was made necessary by the retention 
of the forms of action. 

To sustain our position, we quote in conclusion the 
remarks of a learned judge, in Buddington v. Harris, 6 
How. Pr. 412: ‘*The principles of pleadings, what- 
ever the system, are always the same. Its office is to 
present the cause of action on one side, and a defense 
on the other. This is not less true under our present 
system than under the former. Names are changed, 
useless forms and technical rules are abolished, but 
the principles remain unchanged.’”’ To the same 
effect is the opinion of Judge Duer, in Fry v. Bennett, 
1C. R. 2650. 

(To be continued.) 


—_——_4—______. 
CHRIST AND THE LAWYER. 


ANY towns boast of a rural beauty found within 

their precincts, which they display for the pur- 

pose of picture-making from a neighboring belfry or 
other available heighth. 

If the town has sufficient age and the maples and elms 
have spread so as to ‘‘touch and kiss ’’ from opposite 
sides of the street, the boast rarely fails of justification. 
Possibly the landscape is uniform in flatness, but that 
is relieved by the refreshing coolness of the shade sug- 
gested and the cheerful associations running along 
with it. 

Not unfrequently in these pictures is seen, breaking 
up their sameness, the tall cone of the Lombard pop- 
lar, its slender form giving prominence to it in such 
places; but it associates no alluring shade and suggests 
heat and conscription and that which gathers to itself 
indeed but puts forth all efforts in one direction — up- 
wards —and covers in the end when it falls merely a 
line on the earth. 

Among men, every calling in life, the professions 
included, presents to the leisurely observer a similar 
picture; since in their divers aggregates men attain to 
about the same growth and development excepting 
here and there the swelling dome of an oak or the 
graceful form of an elm listlessly swaying above its 
neighbors. The view in whatever field taken, how- 
ever, will disclose some zealots thrusting themselves 
sharply into sight, whether it lies among lawyers, 
physicians, clergymen, scientists or manualists. But 
zealots, like the Lombard poplar, grow only on a line; 
they thrust their root downward for support and their 
stem upward for glory. They serve in such scenes 
chiefly as comfortless breakers-up of flat uniformity. 

A zealous clergyman recently preached from an 
influential desk, taking for his text Luke x, 25: “A 
certain lawyer stood up and tempted him, saying, 
‘ Master, what shall I do to inherit eternal life?’”” He 
also read and commented upon the parable connected 
with this passage, as a part of his sermon. 

If the Sabbath is a day for sweet repose and calm 
reflection, a delight, this clergyman did not improve 
the occasion rightly, nor allure any one into such 
enjoyments; nor did he present Christ as ‘‘ The Great 
Physician,” the ‘‘ Balm of Gilead,” so desired by all, 
but rather as the supernatural controversialist, who 
tripped and threw in the most admirable manner his 
interlocutor. Nor did the lawyer appear as a well-read 
scholar and disciplined thinker, devoted to the learn- 
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ing of the law and eminent among his countrymen as 
such, but as an impudent and sharp-witted fellow 
whom it became necessary to meet and put down; nor 
was the lawyer made an unwilling witness, even, to the 
correctness of Christ’s teaching and claims to the Mes- 
siahship, but a subtle trap-setter, whom Christ caught 
in this net he had spread. 

It is not proposed, however, to keep within the 
heated air of that discourse, and report so hot a phil- 
ippic, but to get into cooler atmosphere and point out 
in this article some things very germane to the text 
which the clergyman did not say. 

It matters little so far as the scripture lesson is eon- 
cerned whether “‘lawyer’’ is the proper rendering of the 
original vous«os or whether it should be ecclesiastic 
as the Germans have it in their version, or legis inter- 
pres, “jurist,” as Beza has it in his, since it doubtless 
means one skillfully versed in the jurisprudence of 
the Jews, or one thoroughly up in the Mosaic law; 
besides, 

lst. The word tempted was the tap-root of the ser- 
mon in question, as it is of all others of like strain, and 
it was pushed earthward to steady the cone going sky- 
ward. But the word is an unfortunate and incorrect 
rendering of the Greek ext«pagwv, trying, proving, whose 
root is repa, proof, as in this sentence from Demosthe- 
NCS Te weipay epyy Sedwxevas, the proof to be given by work. In 
Beza’s rendering the word is tentans, testing. In the 
French it is eprowver, to prove, and in the German it is 
versuchte, tried. Vide Am. Bible 8. Pub. in these lan- 
guages. In short, the word does not predicate any ill, 
not even a questionable act or thought on the part of 
its subject, the lawyer. Nor does the context. 
The question put by the lawyer is in the first person, 
“what shall J do to inherit eternal life?’ not what 
shall others do, nor in the abstract what must be done? 
It is a direct personal inquiry of the Master and about 
himself. 

The lawyer reasoned doubtless, ‘“‘I have observed 
this rabbi, his fame is all over the land. He is noordi- 
nary person. He leads in the synagogue; when he 
rises no one else speaks. He invites inquiry, and 
answers with more than Solomon’s wisdom. It is 
asserted that he is the very Messiah, but other men 
have claimed to be Him and have proved impostors. I 
know from my reading that the Messiah is to come, 
and it is of the utmost importance for me to know 
whether this one is He. How shall I determine it? 
He talks constantly of the eternal life, and we dispute 
among ourselves how we shall obtain that life. If he 


is the expected Messiah he certainly knows and will |, 
'and “justify ’’ correlative translations; so designed, 


plainly tell. I will put to him a pertinent question. 


Accordingly he rose in the face of the synagogue and | 
courteously propounded the question of a sincere | 
' that the narrative does not warrant and which the 


inquirer. 

Christ hears him in the temper in which the inquiry 
is made. There is no reproof, no unmasking a discov- 
ered duplicity in return, but a ready recognition of the 
learning and worth of his interrogator. Christ appeals 
to his already acquired knowledge and as to one who 
really did know and asks him ‘ What is written in the 
law— how readest thou?’’ i. e., how, reading, under- 
standest thou it ? avaywones. 

The lawyer and the rabbi are now in aceord — the 
honor of being asked by so renowned a teacher — per- 
haps by the Messiah Himself to state before the people 
his knowledge of the law is accepted in all its worth. 
He does not hesitate. He knows the letter of the law, 
but he knows too qui heret im litera, heret in cortice, 





and that that will not meet the requirement. He will 
answer by passages little quoted by the Jews of that 
day, but which express the spirit of all the law. Anda 
wonderful answer it is. Christ immediately sets his 
approval upon it. How many sermons preached could 
Christ approve so fully? Not only does heapprove and © 
pronounce the answer right, but he adds “do this and 
thou shalt live.”’ 

This remarkable answer consists of two passages of 
scripture quoted from widely separated portions of the 
law and are brought into juxtaposition here for the 
first time on record. They express the doctrine of, 
not the liturgical Jews, but of aceepted Christianity, 
and yet are taken bodily from the Mosaic law. The 
first sentence, being the words of Moses, is found in 
Deut. vi, 5, ‘‘ Thou shalt love the Lord thy God witb 
all thy soul and with all thy might;” and the second 
is part of the xivth verse of the 18th chapter of Leviti- 
cus, being the words of the Lord to Moses, ‘“‘and thy 
neighbor as thyself.’ 

These two propositions constitute a perfect syllabus 
of the law of Sinai — of the first and second tables — 


| the Ten Commandments. 


2nd. It is a theological as well asa political truth, that 
arule or canon has just such force and authority as 
the received interpretation allows it. Give to the Devil 
the interpretation of the scripture and it matters not 
that it is God’s revelation, it will work no good. The 
Jews interpreted the word neighbor as they did all of 
the law so as toapply it to themselves only and to 
exclude all gentiles. A Jew should love a Jew and 
befriend him, but he might without violation of the 
received interpretation of the law hate and wrong a 
gentile. Thus we can see how wise and far-seeing was 
this remarkable man— ‘‘a certain lawyer.’”’ He had 
eliminated from out of all the law the two propositions 
that perfectly expressed its spirit. There only re- 
mained the interpretation. The first proposition of 
his answer had come through the rough experience of 
the Jews to withstand all debate. It was correctly 
interpreted to exclude all idols and idolatry and in- 
cluded only the accepted Jehovah. But the second 
proposition was exposed toa misleading controversy— 
who was “thy neighbor?” He well understood the 
commonly received interpretation of the term and 
doubted it. Moreover, he saw that the Master did 
not, no more than had Jehovah in history, confine 
his beneficence exclusively to the Jews; and so 
he, willing to justify himself, asked “‘who is my 


neighbor?”’ 


We have in “‘ tempted ” above and here in “ willing” 


doubtless, as to place an ill construction upon the mo- 
tives of the lawyer in his questioning of Christ, a design 


Greek does not at all sustain. The word ‘“ willing,” 
Geawv, Should be rendered desiring and “‘ justify,” Séyaiew, 
palpably means to set right — to set himself right, as used 
in connection with the accompanying pronoun, that is, 
to do that which is right. 

Christ understood the lawyer, and answered him by 
the parable of the Good Samaritan, closing with the 
simple question: ‘“‘ Which now of these three thinkest 
thou was neighbor unto him that fell among the 
thieves?’ And he said, ‘‘ He that showed mercy on 
him.”’ Then said Jesus unto him ‘‘ Go and do thou like- 
wise.” 

Thus this narrative discloses an oceurrence in the 
history of Christ deeply interesting and instructive. 
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The fact is stated that a man richly endowed with 
natural gifts, learned in the Mosaic law, meets the 
Saviour “over beyond Jordan,” probably for the first 
time, and they are drawn publicly into conference over 
a matter of the highest importance. Christ is there 
anxious over his mission on earth. The lawyer is 
there anxious to know whether this is the true 
Messiah. He had intelligently considered the words 
and ways of the Master. He is deeply interested in 
him and would prove him to be the real Messiah or 
expose a mere claimant. He, with this view, puts to 
him the question of all others that touches the real 
mission of the real Christ. 

Jesus answers him by a question that discloses at 
once his respect for the law to which he appeals and 
his respect for the sincerity and learning of his inter- 
rogator. This is so considered by the lawyer, and he 
makes without hesitation this surprising collocation of 
the law, which Christ immediately accepts as the an- 
swer to the lawyer’s question. The two are now in 
accord and directly establish the perfect interpreta- 
tion of this perfect law. 

How then, may it be asked, can any clergyman go, 
in the face of so plain and beautiful a narrative, out of 
his way to demonstrate—a perversion —that Christ 
the immortal came upon the earth and, among other 
things, got glory to himself by worsting a mortal in 
wordy combat? 

Is his Christ the bramble that would rule over the 
cedars of Lebanon and consume them with fire if 
they put not their trust in its shadow? 

The Lombard poplar flourishes somewhat as an 
ornamental tree about old settlements, but the 
“Green Olive” is planted by the living waters of 


the new. 
Gro. W. LAWTON. 


COURT OF APPEALS ABSTRACT. 
APPEAL. 


Order reversing: order quashing a return and direct- 
ing mandamus to issue with leave to relator to demur or 
take issue not appealable.— The order from which the 
appeal in this case was taken, reversed the order of 
the special term quashing a return and directing a 
peremptory mandamus to issue with liberty to the 
relator to demur or take issue upon the allegations of 
the return. Held, that as no judgment could be 
entered upon the order, it stood in the same position 
as an order denying a motion for judgment upon a 
demurrer as frivolous, or denying a motion to strike 
out an answer and no appeal would lie. (Dabney v. 
Greeley, 12 Abb. Pr. N. S. 191; Williams v. Raplee, 52 
N. Y. 248; Coit v. Seward, 50 id. 17.) Appeal dismissed. 
People ex rel. Lorillard v. Ciyde, President P. & N. Y. 
St. Nav. Co. Opinion per curium. 

[Decided May 22, 1877.] 
FIRE INSURANCE. 

1. Conditions in policy: delay in furnishing proofs of 
loss.— By a clause in a fire policy the insured were re- 
quired to furnish to the company proofs of loss, in case 
of fire, as soon after the fire ‘‘ as possible.’’ Held, to re- 
quire reasonable diligence, and where a fire occurred 
the 23d day of November, and the insured, though 
delayed in procuring the proofs, was able to complete 
them by the 8th of January following, but did not 
furnish them to the company until the 16th of Feb- 
ruary, held, not to be a compliance with the terms 
of the policy and to avoid it under a condition to that 





effect. Judgment below reversed and new trial 
granted. Brink v. Hanover Fire Ins. Co. Opinion by 
Earl, J. 

2. Reasonable time when question of law: when of 
fact.— What would be a reasonable time in which to 
furnish the proofs, the facts being undisputed, would 
be a question of law to be determined by the court. 
But if there is any evidence tending to show obstacles 
and hindrances in the way, and reasonable diligence 
in overcoming them, it is for the jury. Ib. 

3. Waiver: what does not amount to: estoppel.— When 
the proofs of loss were presented to the company, in- 
sured was informed that payment of the policy would 
be resisted on the ground of fraud, and no other reason 
was stated. Held, that the company was not thereby 
estopped from setting up as a defense that the proofs 
were not furnished in season, or any other defense 
than fraud. Ib. 

4. Rule when proofs of loss are furnished in time as 
to defects: when proofs are not in time.—If proofs of 
loss are served in time and they are merely defective, 
and they are retained without objection, or are ob- 
jected to upon some other ground, the insurer cannot 
afterward set up the defect as a defense to an action 
for the loss. But if no proofs are served in time, and 
the insurer has done nothing to induce the omission, 
the insured has lost all rights under the policy and 
the insurer is not bound to specify its defenses nor 
does it waive those not specified. Ib. 

[Decided June 5, 1877.] 


NEGOTIABLE PAPER. 

1. Alteration of: what constitutes: authority to make 
alteration, whzn presumable from defect in instrument: 
when nol presumable.—It is the delivery of a paper, 
defective in the form in which it is delivered, that 
gives the power to so add to it as to remedy the de- 
fects init. But where a note, in its terms perfect, is 
delivered, and the fact that it is not expressive ofa 
contract binding upon the party executing it arises 
from a fact aliunde the paper itself (e. g., the note 
being in ordinary form, and the maker a married 
woman), in such a case a material addition to such an 
instrument can be justified only by express authority 
to make it, and such authority will justify it. Judg- 
ment below affirmed. Taddiken v. Cantrell. Opinion 
by Folger, J. 

2. Alteration valid to bind party signing when author- 
ized by such party.—It appeared from the testimony 
that defendant gave authority to plaintiff, from whom 
she borrowed money, to draw up a note, which she 
signed, and to add to such note any thing which coun- 
sel to be consulted by him should suggest as needful 
to make the note right, legaland proper. Held to be 
sufficient to justify an addition to the note of such 
language as would be necessary to make it a contract 
capable of being enforced against defendant; and the 
fact that the defendant did not know the precise 
terms of the addition which had been made was not 
material. Ib. 

[Decided May 22, 1877. Reported below, 4 T. & C. 222.] 


PARTITION. 

1. Judgment and sale in, bars future contingent in- 
terest.— An actual partition or sale under a judgment 
in partition is effectual to bar the future contingent 
interests of persons not in esse, though no notice is 
published to bring in unknown parties, and though 
such future owners may take as purchasers under a 
deed or will, and not as claimants under avy parties 
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to the action (Mead v. Mitchell, 17 N. Y. 210). Order 
below affirmed. Brevoort v. Brevoort. Opinion by 
Allen, J. 

2. Who entitled to maintain action.— Plaintiff had a 
present estate per autre vie in an undivided portion of 
the premises, and a contingent remainder in fee in 
two several undivided parts of the same premises. 
Held entitled to maintain an action for partition. Ib. 
(Decided June 12, 1877.] 


RAILROAD AID BONDS. 

When limitation upon issue imposed by town valid: 
unauthorized agreements by town officers: constitutional 
law.—The town of Ellicott authorized, under the pro- 
visions of the various town bonding acts, the issue of 
bonds in aid of the Buffalo and Jamestown Railroad. 
The condition of the issue was that the railroad should 
be constructed through the village of Jamestown be- 
fore the bonds should be delivered to the railroad com- 
pany or sold. Cominissioners were appointed to issue 
such bonds, but they were forbidden to issue until the 
acts mentioned were done. By Laws 1871, ch. 925, § 1, 
towns are allowed to affix conditions to the issue of 
bonds such as the one mentioned. By the constitu- 
tional amendment of 1874 towns are forbidden to issue 
bonds. After the act of 1871 was passed the commis- 
sioners of the town and the railroad company made an 
agreement whereby the bonds were to be issued when 
the railroad should be merely located through James- 
town. Held, that the completion of the road was es- 
sential to the valid issue of the bonds, and the com- 
missioners were unauthorized to make any agreement 
changing the condition; that the railroad company 
before the completion of its road through Jamestown 
could not require the bonds to be issued, and if that 
event did not take place before the constitutional pro- 
vision mentioned went into force, the bonds could not 
be issued, the town having no longer authority to in- 
cur obligations of such a nature. Judgment below 
affirmed. (Town of Concord v. Savings Bank, 2 Otto, 
625, and County of Moultrie v. Savings Bank, id. 6381, 
distinguished.) Buffalo and Jamestown R. R. Co. v. 
Weeks et al., Com’rs. Opinion by Folger, J. 

[Decided May 22, 1877. Reported below (sub nom. 

Buf. and J. R. R. Co. v. Judson et al.), 7 Hun, 499.) 

SERVICE. 


1. Defective service upon non-resident defendants in 
action affecting real estate: effect of.—In an order of 
publication in an action affecting real estate, it was di- 
rected that the summons be published and that a copy 
of the summons and complaint be deposited forthwith 
in the post-office directed to defendants uamed, who 
had interest in the real estate, and among others to G. 
B., “‘ at Galleon, Ohio,’ and to H. B., *‘ at Union City, 
Ind.”” The proofs showed that copies of the sum- 
mons and complaint were deposited in the post-office, 
addressed to G. B. and H. B., at Sylvania, Ohio, and 
there was no proof of personal service upon either of 
these persons. Held, that the judgment would not 
affect the interest of H. B. or G. B., and the purchaser 
at a sale thereunder was not obliged to complete his 
purchase. Judgment of General and Special Terms 
reversed. Smith v. Wells. Opinion by Andrews, J. 

2. Small interest of defendants not served no answer 
to application to relieve purchaser.—The fact that the 
interest of H. B. and G. B. was small, held, not to be 
material. A purchaser on a judicial sale is entitled 
to demand a good title. Ib. 

[Decided May 22, 1877.] 





SURROGATES’ COURT. 


Practice in: objections to account filed under 2 R. S. 
92, § 52: referee and “‘auditor.’’—Appellants were trus- 
tees under a last willand testament. Respondents, 
under the provisions of 2 R. S. 92, § 52, obtained from 
the surrogate of New York an order for appellants to 
account. Appellants appeared and filed their account 
and respondents filed objections thereto and the mat- 
ter was referred to an auditor. Appellants made cer- 
tain corrections to the account and moved that the 
objections be set aside and also the order appointing 
an auditor, on the grounds that appellants could not 
raise objections to the account but the surrogate alone, 
and that under Laws 1870, chap. 359, only a referee 
can be appointed in such a case and not an auditor. 
Held, (1) that even though the surrogate alone has 
power to examine the accounts of a trustee in such a 
case he has a right to receive suggestions from others, 
and it is not error for him to receive and use the objec- 
tions filed; and (2) that the appointment of an auditor 
was a sufficient compliance with the statute. Though 
called an auditor the person appointed was in fact only 
a referee and had only the powers of a referee. Order 
below affirmed. Buchan ¢al., appellants, v. Rintoul. 
Opinion by Earl, J. 

[Decided May 22, 1877.] 
———_—__+>-—___—__ 
NOTES OF RECENT DECISIONS. 


Attorney and client: suretyship.— Although an attor- 
ney at law has no authority to compromise a client’s 
case by virtue of his employment as attorney, yet, if 
he by way of compromise makes an agreement to give 
the debtor further time and obtains additional security 
by doing so, the principal, who knowingly accepts the 
benefit of the arrangement, ratifies it and is bound by 
it. 10 Paige, 126. Where plaintiff got judgment and 
execution against the debtor and his surety, and the 
execution was levied on real estate anda threshing 
machine of the debtor, the real estate being exempt 
from execution under the homestead law, and the 
debtor gave a new note for the whole amount of judg- 
meut and costs, payable six months after date, secured 
by deed of trust on the real estate, and, thereupon, 
the plaintiff's attorney surrendered the threshing 
machine to the debtor, and ordered the execution to be 
returned, the plaintiff knowing the arrangement, it 
was held that the surety was discharged. Sup. Ct., 
Missouri, April, 1877. Semple et al. v. Atkinson et al. 
(Cent. L. J.). 

Chattel mortgage: to secure future debts and upon 
goods to be acquired, void.— A mortgage, made to se- 
cure debts maturing at a future day, which conveys a 
stock of goods in a particular store, and any other 
goods which may from time to time, during the exist- 
ence of the mortgage, be purchased by the grantors 
and put into said store to replace any part of said 
stock which may have been disposed of, or to increase 
and enlarge the stock now on hand, is void per se. 
Chancery, Tennessee, April, 1877. Phelps v. Murray. 

Contributory negligence: aged person on streets.— An 
aged person, whose eyesight is impaired, is not guilty 
of contributory negligence in walking the streets of a 
city. Sup. Ct., New York, 4th Dep., April, 1877. 
Peach v. City of Utica. 

Criminal evidence: testimony sustaining accomplice.— 
An accomplice, besides proving the murder, testified 
to a number of subsequent occurrences, which, al- 
though not directly connecting the prisoners with the 
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commission of the crime, yet tended to explain the 
relations, conduct and motives of the prisoners. The 
commonwealth then called other witnesses to prove 
these occurrences. Held, that this evidence was not 
simply corroboration of an accomplice upon imma- 
terial points, but was to a large extent independent 
and confirmatory, and in view of the other evidence 
in the cause was properly admitted. Sup. Ct., Penn- 
sylvania, May 7, 1877. Carroll v. Commonwealth (W. 
N. Cas.). 

Criminal Law : evidence: testimony of detective: what 
degree of credit to be given to: character of evidence 
admissible to prove motive for crime: connection of 
prisoner with criminal organization.— A detective who 
joins a criminal organization for the purpose of expos- 
ing it, and who, without any felonious intent and solely 
for the purpose of discovering, arresting, and punish- 
ing the criminals, counsels and encourages members 
who are about to commit crime, is not an accessory 
before the fact, and his testimony is not to be treated 
as that of an infamous witness. Upon a trial for 
murder, it appeared that the crime was committed by 
strangers to the deceased, and without any apparent 
motive. Held, that it was competent for the common- 
wealth to explain the motive by showing the existence, 
object, and practice of a criminal organization to 
which the prisoner belonged and through whose 
agency the murder was committed. Sup. Ct., Penn- 
sylvania, May 7, 1877. Campbell v. Commonwealth (W. 
N. Cas.). 

Criminal law: cessante ratione lex cessat: unlawful 
marriage.— The Texas statute of 1868 (Paschal’s Dig. 
2016), making it a felony for a white person to marry a 
negro, held to be repealed by implication. ‘*The law 
in question was simply one of a system, brought into 
existence by the institution of slavery and designed 
for its support, and which, like all other laws on the 
subject, disappeared along with that institution.’ 
Dist Ct., Texas, lst Jud. Dist., March, 1877. Stute v. 
Webdb (4 Cent. L. J. 588). 

Husband and wife: decree against husband granting 
alimony in divorce suit cannot cut off creditors of hus- 
band: homestead.— Alimony cannot be assigned to the 
wife, upon granting her a divorce, so as to defeat the 
claims of the existing creditors of the husband at 
the time the wife’s suit for divorce was commenced. 
When real estate, subject to the debts of the husband, 
has been assigned to the divorced wife for alimony, 
and she put in possession thereof, a creditor who has 
recovered judgment against the husband and had exe- 
cution returned nulla bona may come into equity and 
have a decree for the sale of the land. The creditor in 
such case cannot reach the homestead or other prop- 
erty exempt from execution. His rights are only 
those he might have had against the property in the 
hands of the husband before the decree for divorce. 
Chanc., Ten Powell v. Warren (1 Tenn. L. 
Rep. 47). 

Marriage: civil contract merely, and no formal sol- 
emnization required: presumption as to.— Under chap- 
ter 61, General Statutes of Minnesota, marriage isa 
civil contract, of which consent is the essence. A mu- 
tual agreement between competent parties, “ per verba 
de presenti,’’ to take each other for husband and wife, 
deliberately made and acted upon by living together 
professedly in that relation, is sufficient, without any 
formal solemnization or ceremony, to give it validity 
inlaw. The policy of the law favors matrimony and 
legitimacy rather than concubinage and bastardy, and 








hence every reasonable presumption should be allowed 
to support the former and to defeat the latter. Sup. 
Ct., Minnesota, April 25, 1877. State v. Worthingham 
(N. W. L. Rep.). 

Negligence: duty of owner of wharf as to vessels moor- 
ing there: municipal corporation.—The owner of a 
wharf who receives, or is entitled to receive, wharfage 
for vessels moored thereto, is bound to use at least or- 
dinary care and diligence in keeping the water ad- 
jacent to such wharf, in which vessels lie moored 
thereto, free from obstructions, and is liable for any 
damage done to any such vessel by reason of the neg- 
lect of such duty. And the same principles apply, 
whether the wharf-owner be an individual or a corpo- 
ration, and whether such corporation be private or 
municipal. Sup. Ct. Appeals, Virginia. City of Pe- 
tersburg v. Applegarth’s Admr. (1 Va. L. J. 347). 

Receiver: when court of equity will not appoint re- 
ceiver of railroad.— A court of equity will not appoint 
areceiver of a railroad merely upon a showing that 
there has been a default in the payment of interest 
secured by a mortgage of the properties and income of 
the company; that upon such default the trustees un- 
der the mortgage were entitled to immediate posses- 
sion; that they have demanded possession, and that 
the same has been refused. It is necessary, iu addi- 
tion to this, to show that ultimate loss will happen to 
the beneficiaries under the mortgage by permitting 
the property to remain in the hands of its owners un- 
til final decree and sale, if such decree and sale be 
made. The facts in this case examined and held not 
to exhibit such danger to the bondholders as will war- 
rant the appointment of a receiver. The case of Wil- 
liamson v. New Albany R. R. Co., 1 Biss. 498, followed. 
U.S. Cire. Ct., E. D. Missouri, June, 1877. Union 
Tr. Co. v. St. Louis, I. M. and S. R. R. Co. (4 Cent. 
L. J. 585). 

Statute of frauds: guaranty.— Defendant, assuming 
to act as plaintiff's agent, on August 22, 1872, took from 
one Robbins (the maker) a note payable to defendaut’s 
order. The note was thus taken as the property of the 
plaintiff, and without any purpose on defendant’s part 
of acquiring any ownership in it for himself. On 
August 27, 1872, defendant made and signed the fol- 
lowing indorsement on the note, viz.: ‘* Notice and 
protest waived. I guarantee the collection of the 
within note,’”’ and on the same day transmitted the 
note to plaintiff. Plaintiff having received the note 
and retained it without objection, brings this action 
upon the supposed guaranty. Held, that the supposed 
guaranty is clearly within our statute of frauds, and 
void for want of an expressed consideration, since it 
appears, first, that there was a debt owing by Robbins 
to plaintiff, evidenced by the note; second, that the 
guaranty was a special promise to answer for a debt of 
Robbins which continued to subsist; and third, that 
the guaranty was not founded on any new and original 
consideration moving to the guarantor. Sup. Ct., 
Minnesota, May 15, 1877. Shephard v. Allen (N. W. 
L. Rep.). 

—_———_—_@——_—— 


WHEN EQUITABLE ACTION MAINTAINA- 
BLE—STALE CLAIMS. 


HE case of Sullivan, trustee, v. Portland and Ken- 
nebec Railroad Company, just decided by the 
United States Supreme Court, was an equitable 
action to recover moneys due under a certain ccn- 
tract upon the ground that a mortgage the foreclosure 





THE ALBANY LAW JOURNAL. 








of which had cut off the carrying out of the contract 
was void. Objection was raised that the action should 
have been at law. The court said that the objection that 
there is a remedy at law is available only where such 
remedy is as plain, adequate, and effectual as the rem- 
edy in equity. Boyce’s executors v. Grundy, 3 Pet. 215. 
Here, if the complainants could recover the moneys 
claimed, they would be entitled also to discovery and 
an account. Where this objection lies, it is the duty 
of the court, swa sponte, to take notice of it and give 
it effect. There is in such cases a constitutional right 
to atrial by jury. Parker v. The Woolen Co., 2 Black, 
551. Another defense was that the claim was stale, 
more than seventeen years having elapsed after such 
‘action should have been taken before the bill was filed. 
As to this point the court said: To let in the defense 
that the claim is stale, and that the bill cannot, there- 
fore, be supported, it is not necessary that a foundation 
shall be laid by any averment in the answer of the 
defendants. If the case, as it appears at the hearing, 
is liable to the objection by reason of the laches of the 
complainants, the court will, upon that ground, be 
passive and refuse relief. Every case is governed 
chiefly by its own circumstances; sometimes the 
analogy of the statute of limitations is applied; some- 
times a longer period than that prescribed by the stat- 
ute is required; in some cases a shorter time is suffi- 
cient, and sometimes the rule is applied where there is 
no statutable bar. It is competent for the court to 
apply the inherent principles of its own system of 
jurisprudence and to decide accordingly. Wilson v. 
Anthony, 19 Barber (Ark.), 16; Taylor v. Adams, 14 id. 
62; Johnson v. Johnson, 5 Alabama, 90; Ferson v. San- 
ger, 2 Ware, 256; Fisher v. Boody, 1 Curtis, 219; Chol- 
mondly v. Clinton, 2 Jac. & Walker, 141; 2 Story’s Eq. 
§ 1520 (a). 

“A court of equity, which is never active in giving 
relief against conscience or public convenience, has 
always refused its aid to stale demands where a party 
has slept upon his rights and acquiesced for a great 
length of time. Nothing can call forth this court into 
activity but conscience, good faith, and reasonable 
diligence. Where these are wanting, the court is 
passive and does nothing. Laches and neglect are 
always discountenanced, and, therefore, from the 
beginning of this jurisdiction there was always a 
limitation to suits in this court.’’ Smith v. Clay, 
Ambler, 645. 

If the complainants had severally sought to enforce 
their claim in an action at law, ex delicto or ex con- 
tractu, the bar of the statute of limitations would 
have been complete after the lapse of six years. Rev. 
Stat. of 1857, p. 510. 

This bill was filed on the 21st of February, 1871. 

The complainants were supine and silent for more 
than seventeen years. In the meantime the Kennebec 
and Portland company became hopelessly and finally 
insolvent and its affairsa wreck. Proceedings were 
instituted to foreclose the second mortgage and 
brought to a close. The company lost all its property 
and has since existed only in name. A new corpora- 
tion has come into existence and acquired and owns 
all the property and effects lost by the old one. This 
transfer occurred more than seven years before the 
first step was taken in the present case. This long 
delay thus characterized is unaccounted for. The 
facts are amply sufficient to warrant the applica- 
tion of the rule of laches and to give it the fullest 
effect. 





WHAT CONSTITUTES A BANKER UNDER THE 
REVENUE LAW. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 
SELDEN, COLLECTOR, plaintiff in error, v. THe Equit- 
ABLE TrRusT COMPANY. 


A trust company which merely invests its capital in mort- 
gage securities and sells those securities with its own 
guaranty, held, not to be a banker either in the ordin- 
ary acceptation of the word or under the United States 
revenue laws. 


N error to the Circuit Court of the United States 
for the District of Connecticut, The facts appear 
in the opinion. 

Mr. Justice StroNG delivered the opinion of the 
court. 

The Equitable Trust Company is a corporation 
created by the laws of the State of Connecticut, and 
its principal office or place of business is at New 
Haven in that State. Its ‘‘only business has been 
and is the investing of its own capital in mortgage 
securities on real estate, and selling such mortgage 
securities with the company’s guaranty. It does not, 
nor has it ever, collected or received any deposit of 
money subject to be paid, or remitted on draft, check, 
or order, nor does it receive deposits, issue notes, or 
make discounts of any description whatsoever, nor do 
any other business than above stated.’’ In “ invest- 
ing said capital in mortgage securities on real estate 
as aforesaid, the manner adopted by the corporation 
has been and is as follows: To make loans thereof to 
individuals, taking from the borrowera bond * * * 
and securing the payment of said bond by a mortgage 
deed of real estate, executed by the borrower in con- 
formity with the laws of the State where such real 
estate is situated. To the. negotiation, sale and guar- 
anty of such bonds this company is exclusively de- 
voted,-and it incurs no obligations except those arising 
from such guaranty.’’ That such is the character of 
the company, and that such is the nature of its busi- 
ness, is stipulated of record, and the only question 
presented by the case is whether a corporation doing 
such a business is a “‘ banker’’ within the meaning of 
section 3407 of the Revised Statutes of the United 
States relative to internal revenue. 

Clearly the company is not a banker in the ordin- 
ary acceptation of the word. But Congress has de- 
fined who shall be regarded as bankers for the pur- 
poses of taxation under the revenue laws. The 3407th 
section of the Revised Statutes, page 673, has enacted 
that ‘“‘every incorporated or other bank, and every 
person, firm or company having a place of business 
where credits are opened by the deposit or collection 
of money or currency, subject to be paid or remitted 
upon draft, check or order, or where money is ad- 
vanced or loaned on stocks, bonds, bullion, bills of ex- 
change, or promissory notes, or where stocks, bonds, 
bullion, bills of exchange, or promissory notes are re- 
ceived for discount or fur sale, shall be regarded as a 
bank or banker.”’ 

The statute describes three classes of artificial and 
natural persons, distinguished by the nature of the 
business transacted by them, and declares that indi- 
viduals embraced in either of the classes shall be con- 
sidered bankers. The first class is composed of those 
who have a place of business where credits are opened 
by the deposit or collection of money or currency sub- 
ject to be paid or remitted upon draft, check or order. 
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It is not claimed the company engaged in that branch 
of business or that they are included in this first 
class. The agreed state of facts expressly repels any 
such claim. 

The second class are those who have a place of busi- 
ness where money is advanced or Joaned on stocks, 
bonds, bullion, bills of exchange, or promissory notes. 
It is contended on behalf of the plaintiff in error that 
the company is included in this class, because it ad- 
vances or loans money on bonds. The case, however, 
states that all the loans the company makes are in- 
vestments of its own capital in mortgage securities on 
real estate. It is true the bonds of the borrowers are 
taken with the mortgages, but the bonds are mere 
evidence of the debt. The money is advanced or 
loaned on the security of the real estate mortgaged, 
and not on the security of the bond. We think Con- 
gress, in the clause of the act we are now considering, 
intended reference to transactions entirely different 
from loans or advances made on the personal promise 
or undertaking of the borrower. The words used are 
not technical. They are, therefore, to be understood 
in their common and popular sense. Dwarris on 
Statutes, 573. And that in common understanding an 
advance or loan of money on stocks, bonds, bullion, 
bills of exchange, or promissory notes is an advance 
or loan where those species of property are pledged as 
collaterals, or are hypothecated to secure the return of 
the advance or the payment of the sum lent, is unques- 
tionably true. It can be nothing else where the money 
is advanced or lent on stocks or bullion, and by the 
statute bonds, bills of exchange, and promissory notes 
are placed in the same catalogue with stocks and bul- 
lion. All of them are alike the subjects on which the 
advance or loan is made. It is a fair presumption, 
therefore, that Congress regarded an advance or loan 
on bonds as similar in its character to an advance or 
loan on stocks, involving in each case a hypotheca- 
tion of the subject on which the advance is made. If 
not so, if it was intended to embrace loans generally, 
there was no necessity for introducing the qualifying 
words ‘‘on bonds, bills of exchange, or promissory 
notes.’’ It was, however, not the lending, but the 
method or mode of operation which was in view. If 
it was mere lending Congress had in contemplation, it 
is difficult to conceive of a reason why mortgages of 
real estate were not included with stocks, bonds, bul- 
lion, etc. But it is a well known common usage for 
banks to make advances or loans on the hypothecation 
or pledge of such property, though not upon the hy- 
pothecation or mortgage of real estate. There was a 
reason, therefore, for omitting real estate from the 
catalogue of things upon which the advances or loans 
contemplated might be made. Advances on that are 
not within the ordinary business of a banker. To 
us, therefore, it appears plain that it is the business of 
advancing or lending in the mode usual with bankers, 
that is, on collaterals or on the pledge of personal 
property, that, by the statute, is defined to be bank- 
ing, within the intention of Congress, and that lend- 
ing upon mortgages of real estate is not intended. 

The third class described by the statute comprises 
those who havea place of business where stocks, bonds, 
bullion, bills of exchange, or promissory notes are re- 
ceived for discount or for sale. The language is not 
‘“* where stocks, bonds, etc., are sold,’’ or ‘‘ are held for 
sale.”” Surely Congress did not intend that corpora- 
tions or persons who have a place of business where 
they sell their own stocks, bonds, bullion, bills, or 





notes should be regarded as bankers. If they did, a 
vast proportion of the corporations and of the mer- 
chants and manufacturers of the country would be 
included. But the language of the statute is ‘‘ where’ 
such property is ‘‘ received’ *‘ for discount or for sale.” 
The use of the word “received” is significant. In 
no proper sense can it be understood that one re- 
ceives his own stocks and bonds, or bills, or notes for 
discount or for sale. He receives the bonds, bills, or 
notes belonging to him as evidences of debt, though 
he may sell them afterward. Nobody would under- 
stand that to be banking business. But when a cor- 
poration or natural person receives from another per- 
son, for discount, bills of exchange or promissory notes 
belonging to that other, he is acting as a banker, and 
when a customer brings bonds, bullion, or stocks for 
sale, and they are received for the purpose for which 
they are brought, that is, to be sold, the case is pre- 
sented which we think was contemplated by the stat- 
ute. In common understanding be who receives goods 
for sale is one who receives them as an agent fora 
principal who is the owner. He is not one who buys 
and sells on his own account. 

The Equitable Trust Company lent its own money, 
taking bonds and mortgages therefor. Those bonds it 
sold with a guaranty. It sold only its own property, 
not that it had received from other owners for sale. 
Such a business, in our opinion, did not constitute 
the corporation a banker, as defined by the revenue 
laws. 

The judgment of the Circuit Court is affirmed. 


——_—__>____- 


VOLUNTARY CONVEYANCE BY WEAK- 
MINDED PERSON — LACHES. 


N the case of Allore v. Jewell, recently decided by 
the Supreme Court of the United States, the court 
hold that whenever there is great weakness of mind 
arising from age, sickness, or any other cause in a 
person executing a conveyance of land, though not 
amounting to absolute disqualification, and the con- 
sideration given for the property is grossly inadequate, 
a court of equity will, upon proper and seasonable 
application of the injured party, or his representatives 
or heirs, interfere and set the conveyance aside. The 
action here was brought by the heir-at-law of Marie 
Genevieve Thibault, late of Detroit, Michigan, to can- 
cel a conveyance of land alleged to have been obtained 
from her a few weeks before her death, when from 
her condition she was incapable of understanding the 
nature and effect of the transaction. The conveyance 
was of a quantity of land in Detroit worth from six to 
eight thousand dollars for the consideration of two 
hundred and fifty dollars cash and an annuity of five 
hundred dollars during the life of the grantor and pay- 
meut of her physician’s bills and the use of the house 
thereon, or the rent of such other house as she might 
occupy. At the time the conveyance was made the 
grantor lived alone in great degradation, and was in a 
condition of mind bordering on the line between san- 
ity and insanity. A number of suspicious circumstances 
accompanied the transaction and only the grantee and 
his agent and attorney were shown to be present at the 
time it took place. The court below refused a decree 
setting aside the deed complained of. In reversing 
this decision the Supreme Court said: “It is not 
necessary, in order to secure the aid of equity, to 
prove that the deceased was at the time insane, or in 
such a state of mental imbecility as to render her 
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entirely incapable of executing a valid deed. It is 
sufficient to show that, from her sickness and infirmi- 
ties, she was at the time in a condition of great mental 
weakness, and that there was gross inadequacy of con- 
sideration for the conveyance. From these circum- 
stances, imposition or undue influence will be inferred. 
In the case of Harding v. Wheaton, reported in the 2d 
of Mason, a conveyance executed by one to his son-in- 
law, for a nominal consideration, and upon a verbal 
arrangement that it should be considered as a trust for 
the maintenance of the grantor, and after his death 
for the benefit of his heirs, was after his death set 
aside, except as security for actual advances and 
charges, upon application of his heirs, on the ground 
that it was obtained from him when his mind was 
enfeebled by age and other causes.”’ “ Extreme weak- 
ness,’’ said Mr. Justice Story in deciding the case, 
“will raise an almost necessary presumption of impo- 
sition, even when it stops short of legal incapacity; 
and though acontract, in the ordinary course of things 
reasonably made with such a person might be admitted 
to stand, yet if it should appear to be of such a nature 
as that such a person could not be capable of measuring 
its extent or importance, its reasonableness or its value 
fully and fairly, it cannot be that the law is so much 
at variance with common sense as to uphold it.’’ The 
case subsequently came before this court, and in decid- 
ing it, Mr. Chief Justice Marshall, speaking of this 
and, it would seem, of other deeds executed by the 
deceased, said: ‘If these deeds were obtained by the 








exercise of undue influence over a man whose mind 
had ceased to be the safe guide of his actions, it is 
against conscience for him who has obtained them to 


derive any advantage from them. It is the peculiar 
province of a court of conscience to set them aside. 
That a court of equity will interpose in such a case is 
among its best-settled principles.” Harding v. Handy, 
11 Wheat. 125. 

The same doctrine is announced in adjudged cases 
almost without number; and it may be stated as set- 
tled law that whenever there is great weakness of 
mind in a person executing a conveyance of land, 
arising from age, sickness, or any other cause, though 
not amounting to absolute disqualification, and the 
consideration given fur the property is grossly inade- 
quate, a court of equity will, upon proper and season- 
able application of the injured party, or his represen- 
tatives or heirs, interfere and set the conveyance 
aside. And the present case comes directly within 
this principle. 

In the recent case of Kempson v. Ashbee, decided in 
the Court of Appeal in Chancery in England, two 
bonds executed by a young woman, living at the time 
with her mother and step-father,— one, at the age of 
twenty-one, as surety for her step-father’s debt, and 
the other, at the age of twenty-nine, to secure the 
amount of a judgment recovered on the first bond — 
were set aside as against her, on the ground that she 
had acted in the transaction without independent 
advice, one of the justices observing that the court 
had endeavored to prevent persons subject to influ- 
ence from being induced to enter into transactions 
without advice of that kind. The principle upon 
which the court acts in such cases, of protecting the 
weak and dependent, may always be invoked on 
behalf of persons in the situation of the deceased 
spinster in this case, of doubtful sanity, living 
entirely by herself, without friends to take care of 
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on this ground, as on the ground of weakness of mind 
and gross inadequacy of consideration, we think the 
case a proper one for the interference of equity; and 
that a cancellation of the deed should be decreed.” 
Mr. Justice Strong dissented from the decision of the 
majority of the court on the ground of laches on the 
part of complainant in instituting the action. As to 
this point the court say: ‘The objection of the lapse 
of time, six years, before bringing the suit, cannot 
avail the defendant. If during this time, from the 
death of witnesses or other causes, a full presentation 
of the facts of the case had become impossible, there 
might be force in the objection. But as there has 
been no change in this respect to the injury of the 
defendant, it does not lie in his mouth, after having 
in the manner stated obtained the property of the 
deceased, to complain that her heir did not sooner 
bring suit against him to compel its surrender. There 
is no statutory bar in the case. The improvements 
made have not cost more than the amount which a 
reasonable rent of the pruperty would have produced, 
and the complainant, as we understand, dves not 
object to allow the defendant credit for them. And 
as to the small amount paid on the execution of the 
conveyance, it is sufficient to observe, that the com- 
plainant received from the administrator of the 
deceased's estate only one hundred and thirteen dol- 
lars and forty-two cents, and there is no evidence that 
he ever knew that this sum constituted any portion of 
the money obtained from the defendant. 


——_—_@—_____ 
RECENT BANKRUPTCY DECISIONS. 


BANK CHECK. 

Where not uppropriation of fund in bank.— Where 
one who has purchased a check of one bank upon 
another fails to present it for payment until the 
drawer has been adjudged a bankrupt, he is not en- 
titled to priority of payment from the fund in the 
hands of the assignee, although there were sufficieut 
funds in the hands of the drawee at the time of pre- 
sentment to pay the check. Such check creates no 
appropriation of or lien upon the fund in the bank, nor 
does it give a right of action against the drawee. U. 
S. Dist. Ct., 8. D. Ohio. In re Smith, 15 Nat. Bankr. 


Reg. 459. 
CREDITORS. 


Proof of claim: guardian and ward: statute of limi- 
tations: who may participate in distribution.— A claim 
founded upon a judgment or decree recovered after 
the commencement of the proceedings in bankruptcy, 
without leave of the bankrupt court, cannot be proved. 
The liability of a guardian to his ward is not affected 
by his discharge in bankruptcy. Proof of claims may 
be filed after an order discharging the assignee has 
been set aside, and the assignee ordered to proceed. 
The filing of the petition arrests the running of the 
statute of limitations. So long as there isa fund to 
distribute, all those who had valid, subsisting claims 
existing at the time of the commencement of the 
proceedings, upon making proof, will be permitted to 
participate in it. U.S. Dist. Ct., N. D. Mississippi. 
In re Maybin, 15 Nat. Bankr. Reg. 468. 

DISCHARGE. 

Impeachment of.— A discharge duly granted under 
the bankrupt act cannot be impeached in a collateral 
action on the ground that it was obtained by fraud. 
Sup. Ct. Com., Ohio. Smith v. Ramsey, 15 Nat. 





her, and confined to her house by sickness. As well 


Bankr. Reg. 447. 





THE ALBANY LAW JOURNAL. 


19 








REVIEW. 


What must appear to entitle to.—On an application to 
review the decision of the District Court upon the 
question whether the bankrupt has made a full dis- 
closure in obedience to an order requiring it, the 
petitioner must satisfy the court that the relation 
given by the bankrupt is such that a reasonable man 
would not be able to credit it, but would be satisfied of 
its substantial untruth. U. 8S. Cir. Ct., 8. D. New 
York. In re Mooney, 15 Nat. Bankr. Reg. 456. 

HOMESTEAD. 

Assignee acquires no title to: agreement to waive 
right.—The assignee acquires no title to property 
exempt asa homestead by the law of the State, al- 
though the bankrupt owned no other property not 
exempt by the bankrupt law, and the homestead was 
not ascertained and set apart until after the convey- 
ance to the assignee was executed. A prior agreement 
by the bankrupt with a creditor to waive his right to 
such exemption confers no power on the bankrupt 
court over such property. The creditor claiming ‘un- 
der such agreement must proceed in the State courts. 
U. 8. Cir. Ct., 8S. D. Georgia. In re Bass, 15 Nat. 
Bankr. Reg. 453. 

HUSBAND AND WIFE. 

Gift to wife: right of wife to independent proceeding.— 
Where a husband, being insolvent, has purchased fur- 
niture and articles of luxury and given them to his 
wife, such gift does not ipso facto constitute an adverse 
interest in the wife; but the bankrupt court, upon a 
petition of the assignee for possession of such property, 
may require the bankrupt to answer the petition, and 
if it shall then appear that the wife really has any ad- 
verse interest, she will be permitted to have her right 
ascertained in an independent proceeding. U. S. Dist. 
Ct., E. D. Wis. In re Pierce and Whaling, 15 Nat. 
Bankr. Reg. 449. 

MORTGAGE. 

Sustaining one presumptively invalid.—To sustain a 
mortgage, otherwise invalid as a preference, upon the 
ground of a promise to give security, made at the time 
of the loan, the prior promise must contemplate the 
giving of a specific and definite security —such an 
agreement as could be enforced by a bill for specific 
performance. U.S. Dist. Ct., E. D. Mich. In re Jack- 
son Iron Manuf. Co., 15 Nat. Bankr. Reg. 438. 

PREFERENCE. 

1. Substituting notes at short time for those at longer 
time.—Where an insolvent, with knowledge of his 
condition and with intent to give his bank a prefer- 
ence, substitutes small notes, payable immediately, for 
older and larger ones held by the bank, some of which 
have already matured, such substitution as a condition 
for a further loan having been demanded by the presi- 
dent of the bank with knowledge of the insolvent’s 
condition, and thereby the bank is enabled more eas- 
ily to and does obtain judgment upon said notes, and 
seize and sell the insolvent’s property upon executions 
issued thereon, such seizure and sale will be declared 
void, and the amount realized at the sale will be or- 
dered paid to the assignee of such insolvent. U.S. 
Dist. Ct., E, D, North Carolina. Loudon, assignee, etc., 
v. First Nat. Bank of Wilmington, 15 Nat. Bankr. 
Reg. 476. 

2. What shows knowledge of insolvency.—Where a 
bank demands of a depositor, who has theretofore 
always been prompt in his payments, and who hasa 
note overdue and others about to mature, which he has 





made no arrangements to meet, that he shall, as a con- 
dition of a further loan which he requires to meet a 
borrowed note, substitute smaller notes, payable imme- 
diately, for those then held by the bank, and also for 
such further loan, in order to enable it more easily to 
obtain judgment thereon, held, that the demand was 
made with knowledge of the applicant’s insol- 


vency. Ib. 
_———_-_————. 


BOOK NOTICES. 


MARYLAND REPORTS— VOLUME XLIV. 


p> By - jland. By ~) “Shaan Scockete” state Re 
orter. a IV — Containing cases in October 
875, and Aget term, 1876. Published by authority. Balti: 
more: William K. Boyle & Son, 1877. 
HE present volume of this valuable series of reports 
contains a number of very important opinions 
upon subjects of general interest. Among those which 
have attracted our attention we would mention the 
following: B. & O. R. R. Co. v. Wilkins, p. 11. This 
case is upon the interesting subject of bills of lading, 
the guaranteeing of them and their negotiability. It 
is held that where the agent of a corporation fraudu- 
lently issues bills of lading for goods never received by 
the company, the company is not liable to one making 
advances thereon, and that bills of lading are nego- 
tiable only in a limited sense. Hi v. Th . DP. 
380. Extrinsic evidence is held not allowable to supply 
a defect ina will. Third Nat. Bank of Baltimore v. 
Boyd, p. 47. The liability of a national bank for the 
loss of bonds, held by it as collateral security for a 
loan, through negligence, is asserted. Klepper v. 
Coffey, p. 117. It is held that the fact that plaintiff 
was negligent will not defeat a recovery for injury 
from negligence of defendant, if plaintiff's negligence 
did not contribute to the injury. Shafer v. Wilson, p. 
268. The rights of adjacent owners as to support from 
each other’s soil is considered, and the duty of one in 
making improvements, to do so in such a way as to 
not injure his neighbor, is asserted. Cumb. & Penn. 
R. R. Co. v. State, to use of Moran, p. 283. The liability 
of a master for injuries arising to a servant from the 
negligence of another servant and what risks the ser- 
vant takes in entering the employment are here con- 
sidered. Withaus v. Braun, p. 303, is a trade-mark 
case, and it is held that the mere sale of a trade-mark 
apart from the article to which it is affixed confers no 
right of ownership. State to use of Barnard v. Gott, p. 
241. <A receipt under seal is held to be conclusive and 
to prevent a recovery in favor of the one giving it. 
Magruder, receiver, v. Colston, p. 349. A person hold- 
ing stock in his own name in a national bank as pledgee 
to secure a loan is held to be liable for the debts of the 
bank so long as he holds it, though a sale of thé stock 
under the terms of the pledge would not be considered 
dgne in fraud of creditors. (See same case, 15 Alb. L. 
J., p. 389.) Hambleton v. Cent. Ohio R. R. Co., p. 561. 
Here a firm in good faith advanced money upon shares 
of stock in a railroad company pledged to them under 
forged powers of transfer. The company upon the 
receipt of the original certificates in like good faith 
transferred the stock to the firm on its books and 
issued new certificates to such firm. Held, that as“ 
between the firm and the company (the rights of third 
parties not being involved) the loss must fall on the 
former. Hardesty v. Hardesty, p. 617. Here a parol 
gift of afarm by a father toa son upon which extensive 
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permanent improvements had been made upon the 
faith of the gift was enforced in equity. The reporting 
is well done though the head notes would be better if 
somewhat shorter. The volume contains a list of un- 
reported cases decided at the same terms as the report- 
ed ones, with a brief statement of the point involved. 
The book is well printed and bound. 
RUSSELL ON CRIMES. 


Treatise on Crimes and Misdemeanors. By Sir Wm. Old- 
nall Russell, Knt., late Chief Justice of Bengal. B: 
Chas. Sprengel Greaves, -. one of Her Majesty's 
Counsel. Ninth American. from the fourth London 
Edition, with the Notes and References contained in 
the former Editions, and additional Notes to English 
and American Decisions by Hon. Geo. Sharswood, LL.D. 
In three vols. Vol. III. Philadelphia: T.& J. W. John- 
son & Co., 1877. 


This volume completes the ninth American edition 
of this work, which we heretofore noticed more fully 
(15 Alb. L. J., p. 297). The volume embraces Perjury, 
Conspiracy and Threats, and the Law of Criminal 
Evidence, and is very full in its treatment of those 
subjects. 





——_——_— 
NOTES. 


THE Southern Law Review for June-July, 1877, has 

just appeared. It contains valuable articles upon 
these topics: “Dartmouth College Cases (sixth and 
concluding paper); Of the Jurisdiction of Equity to 
Enjoin Corporate Elections, by James L. Hugh, Esq. ; 
Removal of Cases from State to Federal Courts, by R. 
MeP. Smith, Esq.; Jurisdiction of Probate Courts, by 
Hon. J. G. Woerner; Reporters and Text-Writers, by 
F. F. Heard, Esq.; A Point on Chancery Practice, by 
Hon. W. F. Cooper. The book notices display the 
usual ability, and the notes are of considerable inter- 
est. The digest of recent cases is very full and ac- 
curate, and is a very valuable feature of the number, 
as it furnishes an index to the decisions appearing in 
all the leading law publications. 


In the case of Wayman v. Blumgart, recently tried 
in the New York Superior Court, a jury con- 
trived what they believed to be an excellent plan 
to avoid the performance of their duty. Several 
questions were submitted to their decision, and the 
court directed them in case of agreement to return a 
sealed verdict. They agreed upon one question and 
gave tothe officer in charge what they informed him 
was a sealed verdict. The paper left with the officer 
when opened was found to contain a verdict upon 
one question only, with a statement that the jury dis- 
agreed upon the other points. The jury were able 
thus to release themselves from what bid fair to be a 
tedious confinement, but Judge Freedman, before 
whom the case was tried, fined the foreman $20, and 
the other jurymen $10 each for the irregularity com- 
mitted by them. 

The Central Law Journal is rather hard upon the 
Western lawyers. Itsays: ‘Much as may be said in 
favor of the skill, vigilance and fidelity of the legal 
profession, things occasionally come to light, backed 
by statistics which do not lie, which are decidedly to 
the disadvantage of the fraternity. The reporter of 
the decision of the Supreme Court of one of our Western 
States lately told the writer that one-half the decisions 
which were reversed by his court (and the reversals were 
rather numerous) were reversed on the ground of errors 





committed by the attorneys on questions of practice, 
many of them of a most simple and obvious character. 
Suppose a similar number of technical errors should 
be committed by architects, bridge builders or boiler- 
makers, what would be the result? It is obvious that 
the machinery of the criminal law would be put in 
operation to stop it, and the legal profession would 
reap a rich harvest out of it. Such blacksmithing in 
the practice of the law ought not to be tolerated, even 
in anew community. What makes it worse, the cost 
of these blunders is borne by innocent clients. Could 
amore potent argument be suggested in favor of the 
elevation of the standard of iegal education?” 


The following resolution accepting the act of incor- 
poration of the New York State Bar Association, 
presented by Elliott F. Shepard, of New York, was 
submitted May 30, 1877, to the several district com- 
mittees and adopted by the executive committee: 

“ Resolved, That the * Act to incorporate the New 
York State Bar Association,’ passed May 2, 1877, be 
and is yo by the executive committee of the 
New York State Bar Association, organized Novem- 
ber 21, 1876, for and on behalf of the Association and 
all its members, pursuant to the authority conferred 
upon the executive committee by the constitution, 
article VI.” 


A demented Welsh suitor recently drove up to his 
solicitor’s office, and, not finding him, drove away to 
his clerk’s house, and there wrote out a check for 
£90,000,000 to retain the whole of the North Wales Bar 
in an action he was going to bring against the London 
and North Western Railway Company.— The Eng- 
lish government derives a large revenue from litiga- 
tion. In England alone, in addition to the sum of 
£195,901 15s. 11d., the gross income from judicature fee 
stamps, there was also a sum of £129,995 9s. as received 
in England in the last financial year from the Pro- 
bate Court. The aggregate, £325,897 4s. lld. (over 
$1,700,000), must go very far toward paying the entire 
expense of maintaining the courts, both civil and 
criminal. 


The Chicago Legal News of the 28th ult. says the 
judges of the Supreme Court have left Mount Vernon 


and returned to their homes. Before doing so they 
sent for filing in the various divisions over two hundred 
opinions. These opinions will make nearly two vol- 
umes of reports. We pity the bar of Illinois. Under 
an amendment to the rules of the Supreme Court of 
the United States assignees in bankruptcy can be 
allowed extra fees in special cases requiring more than 
ordinary care and attention. Judge Blatchford on the 
27th ult. decided, in construing the application of the 
amendment, that its purpose ‘“‘ was not to reform the 
rate of compensation to assignees in all cases, or in any 
large proportion of cases. Undoubtedly the compen- 
sation of assignees may often be properly called insuffi- 
cient, but the Supreme Court did not by the amend- 
ment intend to alter it. It intended only to provide for 
a small class of cases where a special inadequacy of com- 
pensation appears, and great care and exaction are 
shown.’’——The Court of Common Pleas in Dublin on 
the 12th ult. decided that a Roman Catholic clergyman, 
in making charges from the altar against members of 
his own congregation, was not privileged in any way, 
but that, on the contrary, he was not only violating 
the law of England but the law of his own church. 
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CURRENT TOPICS. 


) ie decree in the famous church bell case in 

Philadelphia (see 15 Alb. L. J. 245) has been 
affirmed by the Supreme Court of the State with 
some modifications. The defendants are permitted 
to ring their chime of bells on Sunday for two 
minutes at thirty minutes before the time of com- 
mencing divine service and the smallest bell alone 
for five minutes immediately before such time; such 
ringing to take place only at the usual services 
forenoon, afternoon and evening, but not at early 
morning service. Three of the judges dissent from 
the decision of affirmance on the ground that it is 
pot acase for a preliminary injunction. The decis- 
ion as it stands is a victory for the opponents 
of noisy religious services and indicates that in the 
State of Pennsylvania at least an individual cannot 
make the performance of his devotional duties a 
means of annoyance to his neighbors. 


It is reported from New Orleans that the fa- 


mous Gaines will case is atanend. The time for 
the defendants to file their bonds of appeal from 
the decision of Judge Billings is said to have 
expired on the 30th ult. and no bonds were filed. 
If this is so the plaintiff has at last achieved a 
complete victory and nothing can stand in the way 
of her reaping some fruits of her struggle of almost 
half a century. What those fruits will be we do 
not know, but she has at least secured a com- 
petence, for the defendants, having abandoned 
litigation, must be willing to settle upon the best 
terms they can obtain. That the victorious plain- 
tiff will be liberal to her antagonists we do not 
doubt, and the abandonment of the contest by 
them is probably due to the circumstance that a 
favorable compromise has been obtained. 

We do not often hear of a grand jury taking 
upon itself the office of regulating the manner in 
which the presiding judges of the court of which 
it forms a part conduct the business of the court. 
This body is usually regarded as a sort of harmless 
appendage to the tribunals of justice, possessed 
indeed of high-sounding titles and supposed in the 
popular mind to be capable of performing great 
feats of an unknown character, but whose only real 
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function is to serve as a sort of sieve to prevent the 
criminal courts from being over-run with frivolous 
prosecutions. But the grand inquest of Baltimore 
county, Maryland, has attempted to make manifest 
to the world that it is capable of greater things. 
It was engaged upon an investigation for the com- 
pletion of which the term of the court was not 
long enough, and Judges Grason and Yellot who 
held the court, notwithstanding the jury desired it, 
refused to make the term any longer. For this lack 
of accommodation the jury forthwith presented said 
judges for malfeasance in office. Judge Grason 
(who is upon the Court of Appeals bench) seems 
to have taken no notice of the presentment; but 
Judge Yellot procured a warrant for the arrest of 
the foreman of the jury upon the charge of perjury 
in making false presentments. This is as far as the 
matter has gone and probably as far as it will go, 
as nothing more can be done until September, before 
which time both sides will see that the proceed- 
ings they have taken are neither in the interests of 
justice nor dignified. 


It is said that the divorce lawyer is a thing of the 
past in Chicago; that he can lawfully advertise his 
business no longer in the newspapers, and, therefore, 
will be unable to obtain customers. He cannot 
advertise that he will procure divorces, but he does 
advertise that he does law business generally with- 
out publicity, and makes no charge unless success- 
ful. Forbidding the insertion in newspapers of 
advertisements asking for divorce causes is one step 
in the right direction, but it is not enough to put an 
end to the business. The only way to successfully 
check that, is to make the obtaining of a divorce 
difficult. The marriage contract is one that should 
be sundered only for causes that render its longer 
continuance destructive to social order, and never 
for reasons that merely make it an inconvenience to 
one of the parties. When it is easy to procure 
divorces, the divorce ‘‘shyster” will flourish, no 
matter what steps are taken to crush him. 


The enterprise of the New York daily newspapers 
in procuring early reports of important decisions 
has been the occasion of remark. The manner in 
which the decisions of the Federal court of last 
resort are reported is no exception to the rule, 
though perhaps the excellence of the method 
adopted is therein made more conspicuous. On 
each day during the summer, two or three old 
opinions are served up in the form of a letter from 
Washington, but the individual who prepares the 
report is usually very cautious about giving dates. 
But it is said that even Homer sometimes nods, so it 
is not remarkable that the getter-up of legal reports 
for the daily press sometimes forgets himself and 
assigns a day and date for his late decisions. An 
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instance of this is to be found in the New York 
Herald of Sunday, July 8, where it is announced in 
a communication dated at Washington, July 7, 
1877, that “An important opinion of special interest 
to New York was handed down by the United States 
Supreme Court yesterday. It settles the controversy 
concerning the celebrated Jumel estate,” etc. Then 
follows the opinion in the case of Bowen v. Chase, 
which appeared in the ALBANY Law JouRNAL of 
May 12, 1877, more than two months ago. The 
same issue contains abstracts of several other 
decisions of equal antiquity, which are stated to 
have been delivered on the 6th inst. We do not 
know that any of the profession are deceived by 
the misstatements made in connection with the pub- 
lication of these cases, but the general public are, 
as is shown by references, in the interior newspapers, 
to such cases as late news. 


It is announced that the Supreme Court of Penn- 
sylvania have just rendered a decision that is of the 
greatest importance to the holders of a very common 
kind of a promissory note in that and some other 
States, though happily not familiar to the people of 
this and the New England States. The note in- 
cludes, besides the promise to pay the principal and 
interest, an agreement to pay a specified sum as costs 
for collecting the same if litigation should ensue. 
These notes, negotiable in form, are transferred by 
indorsement in the usual way, and it is said that 
those held in central and western Pennsylvania 
amount to more than $5,000,000. The question 
involved was, whether the indorsers of these instru- 
ments were liable upon them, and the court held, 
that without a formal guarantee in connection with 
their indorsement they were not. The decision is 
said to destroy the security of the greater part of 
such notes held by banks and investors in Pennsyl- 
vania, and the conclusion of the Supreme Court will 
not be accepted as binding by them, but recourse will 
be had to the Federal courts for a final determina- 
tion. With decisions of this character sapping the 
very foundation of credit, and with stay laws to 
postpone the collection of adjudicated claims, the 
State of Pennsylvania would seem to be a very 
unsafe place to loan money. 


A number of the daily newspapers have taken it 
upon themselves to severely censure one of the 
judges of the Supreme Court of this State, because 
he has filed a petition in bankruptcy, and have 
denounced the act as one unworthy of a judge and 
one for which there is no precedent. Whether there 
are instances of judicial bankruptcy we do not 
know, but the people in this country have, as a 
rule, paid the judges of the higher courts so meagre 
salaries, that those dependent solely upon such sala- 
ries for support are often in an insolvent condition 
all their lives. In the case mentioned, however, we 





understand that there is no insolvency, but the 
means of the gentleman referred to are amply suffi- 
cient to meet all his indebtedness and leave a con- 
siderable surplus. The reason for the bankruptcy 
proceedings is said to be this. He owns property in 
Vermont, and has become liable as security for the 
debts of a Vermont corporation. An action has been 
commenced in that State by attachment, and the 
property there owned by the judge seized. If sold 
under the attachment proceedings, there will be a 
great sacrifice and a needless one, and to prevent 
this, the petition in bankruptcy was filed. This 
action was taken, not because of insolvency, but to 
prevent it. It is said by those who have an oppor- 
tunity of knowing, that only a short time is neces- 
sary to adjust all the indebtedness of the judge 
satisfactorily, and there would have been no neces- 
sity of the present proceeding if it were not for the 
unfair operation of the Vermont attachment laws. 


The method of beginning actions by attachment 
in vogue in Vermont and Massachusetts and some 
other States, is one of the main reasons why the 
bankruptcy law has remained in force so long. 
Attachment is proper as a provisional remedy to 
prevent a dishonest debtor, who means to remove his 
property beyond the reach of his creditors, from 
accomplishing his purpose, but as an ordinary means 
of instituting a lawsuit it is unjustifiable. The 
theory on which such a use of this process is based 
is, that all debtors are dishonest and all creditors 
are entirely honest and fair. It is objected to the 
laws regulating litigation in the western States, that 
they are too favorable to the debtor, and it may, 
with as much reason, be said that the New England 
laws unduly favor the creditor. Besides, from the 
details of procedure where actions are usually 
begun by attachment, injustice to third parties who 
have claims upon the attached property is liable to 
result. The law may, in form, provide against loss 
occurring through fraud or mistake, but the remedy 
is often unavailing to the injured party or available 
only at so great trouble, expense and risk, as to 
prevent its adoption. We have been cognizant of 
several instances where these proceedings have been 
used to enforce claims that no court or jury would 
have sustained, and we presume that they are so 
used very frequently. 

aeansiaiaiaiaamny 
NOTES OF CASES. 

[* Columbia Ins. Co. v. Buckley, decided by the 

Supreme Court of Pennsylvania on the 7th of 
May last, an interesting question in insurance law 
was passed upon. Defendant had procured an in- 
surance against fire upon his property for five years 
in a mutual insurance company, paying a cash 
premium and giving a premium note in the usuai 
form, whereby he agreed to pay such assessments as 
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might in accordance with the charter of the company 
be made against him. By a provision in the charter 
those insuring in the company become members 
thereof during the time they should remain insured 
and no longer. By a clause in the policy issued to 
defendant, it was provided that whenever an assess- 
ment made on a premium note should not be ‘‘ paid. 
within thirty days from the time the same is de- 
manded by said company, then this policy shall be 
void. But the said company shall have a right to 
collect the amount due on said assessment.” The 
company made an assessment on defendant’s note 
which was not paid within thirty days after demand. 
Thereafter, but within the five years for which the 
policy was to run, another assessment was made. 
The question was, whether this second assessment 
was valid, it being claimed by defendant that the 
non-payment of the first assessment rendered the 
policy void and that no further assessment could be 
made. The court held, however, that the failure 
to pay did not render the policy ipso facto void, but 


merely gave the company an option to declare such: 


policy canceled; but it might waive that right and 
continue to assess the premium note. The decision 
is in accordance with Neely v. Onondaga Co, Mut. Ins. 
Co., 7 Hill, 50, where a policy having become void by 
reason of the alienation of the insured property 
an assessment was held valid though for losses 
occurring after the alienation, and it was also held 
that the company by making and collecting it, with 
knowledge of the alienation, did not revive the 
policy so as to render this company liable for the loss 
of the insured property. See also Flanders on Ins. 
28, 147; Atlantic Ins. Co. v. Goodsell, 35 N. H. 328; 
Hyatt v. Wait, 37 Barb. 29; Finley v. Lycoming Co. 
Mut. Ins. Co., 6 Casey, 311; Hummell & Co.’s Appeal, 
28 P. F. Smith, 320. 


In the case of Sooy ads, State, 10 Vroom, 135, the 
duty of an employer taking a bond for the good 
conduct of an employee to communicate to the 
surety such knowledge as he has in relation to the 
character and previous conduct of the employee, is 
asserted. The action was by the State of New 
Jersey against the sureties upon the bond of the 
State treasurer for moneys alleged to be embezzled 
by him, A defense was that Sooy, who had previ- 
ously been in charge of the moneys of the State, 
had, before the execution of the bond, embezzled 
various sums, that these embezzlements were known 
to the State, but were not communicated to the 
sureties. The court, on demurrer by the State, 
held the defense sufficient. The duty of the obligee 
both in morals and law to make a full, fair and 
honest communication of every circumstance calcu- 
lated to influence the discretion of the surety in 
entering into the obligation, has always been main- 
tained. See Owen v. Homan, 3 Mac. & G, 878. In 
Smith v. Governor, etc., of Bank of Scotland, 1 Dow. 





272, a defense to a bond of this nature was that 
such instrument had been obtained by undue con- 
cealment on the part of the obligees, such conceal- 
ment consisting in the non-disclosure that the 
agent, for whose conduct the bond was given, was 
at the time in arrears in his accounts and insolvent. 
The House of Lords sustained the defense. See 
also Railton v. Mathews, 10 Cl. & Fin. 934; Phillips 
v. Foxall, L. R., 7 Q. B. 666; Franklin Bank v. 
Cooper, 36 Me. 179; Atlas Bank v. Brownell, 11 Am. 
Rep. 231. 


The Supreme Court of Mississippi, in the case of 
New Orleans, 8. L. & Ch. R. R. Co. v. Burke, decided 
at the last term, pass upon the interesting question 
as to the duty a carrier of passengers to protect a 
passenger from assault by other passengers. In this 
case plaintiff, who was riding on one of defendant’s 
trains, having been rudely used by some passengers, 
who deprived him of his hat, sought the conductor 
for assistance. The conductor went with plaintiff 
to where the disorderly persons were, and endeav- 
ored to obtain a restitution of the hat. Plaintiff 
was thereupon immediately attacked, when the con- 
ductor deserted him, and he was obliged to resist 
alone, and in doing so was shot by one of his assail- 
ants. The conductor then interfered and got the 
plaintiff to a place of safety, though he allowed 
the assailants to remain on the train. The court 
held that the defendant was liable for the injury 
done plaintiff, and that the action of the conductor, 
coupled with the fact that the assailants, who were 
employees of the defendant, though not at the time 
in the performance of their duties as such, were not 
thereafter discharged, rendered it a case for exem- 
plary damages. The case is similar to that of Rail- 
way Co, v. Hinds, 53 Penn. St. 512, where a passen- 
ger’s arm was broken in a fight between some dis- 
orderly persons in the car, and the company was 
held liable. In that case the conductor went on 
collecting fares, and did not stop the train and expel 
the rioters, or demonstrate by an earnest effort that 
it was impossible todo so. In Flint v. Transport- 
ation Co., 34 Conn. 554, a passenger was injured by 
the discharge of a gun dropped by some soldiers 
engaged in a scuffle, and a verdict for damages was 
given, the court holding that passenger carriers are 
bound to exercise the utmost vigilance and care to 
guard those whom they transport from violence from 
whatever source arising. The same doctrine was 
approved in Goddard v. G. Trunk Ry. Co., 57 Me. 
202; 2 Am. Rep. 39, though the action there was 
for injury inflicted by a servant of the company. 
The subject is fully considered in Putnam v. Broad- 
way and Seventh Av. R. R. Co., 14 Am. Rep. 190. 
See also Pittsburgh & Con. R. R. Co. v. Pillow (76 
Penn. St. 510), 18 id. 424, and note, p. 427; Sherley 
v. Billings, 8 id. 451; Bryant v. Rich, id. 311; Han- 
sen v. En. & N. A. BR. R. Co., 16 id. 404, 
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STATE CITIZENSHIP, 
BY SAMUEL T. SPEAR, D. D. 

STATE, in the sense in which this term is used 
in the Federal Constitution, is not only a po- 
litical community having a defined territorial bound- 
ary, and living under an organized government 
sanctioned by a written, local constitution, and re- 
publican in its form, but also a member of the 
Union, or the greater political community desig- 
nated as the United States. The Constitution takes 
no cognizance of a State, except in this relation. 
See Hepburn & Dundas v. Ellzey, 2 Cranch, 445; 
Cherokee Nation v. Georgia, 5 Pet. 1; Scott v. Jones, 

5 How. 343, and Teras v. White, 7 Wall. 700. 

Political membership, in such a State, is the es- 
sential idea of State citizenship; and as to the per- 
sons entitled thereto, and subject to the responsibili- 
ties tliereof, the Fourteenth Amendment declares 
that ‘‘all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens * * * * of the State wherein they 
reside.” Simple residence in a State secures, under 
this provision, to such persons the status of State 
citizenship. 

As to the position and powers of a State within 
the limits of its own territory, and over its own citi- 
zens, a fundamental principle of the Constitution is, 
that ‘‘the powers not delegated to the United 
States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively or 
to the people.” Within the limits of these powers 
the States are as independent of the General Gov- 
ernment, and of each other, as they could be if they 
were foreign nations. In Buckner v. Finley, 2 Pet. 
586, the Supreme Court of the United States said: 
‘*For all national purposes embraced by the Federal 
Constitution, the States and the citizens thereof are 
one, united under the same sovereign authority and 
governed by the same laws. In all other respects 
the States are necessarily foreign to, and independ- 
ent of, each other.” The doctrine of the same court 


in The City of New York v. Miln, 11 Pet. 102, was, ’ 


**that a State has the same undeniable and unlim- 
ited jurisdiction over all persons and things within 
its territorial limits as any foreign nation, where 
that jurisdiction is not surrendered or restrained by 
the Constitution of the United States;” that ‘all 
those powers which relate to merely municipal leg- 
islation, or what may, perhaps, more properly be 
called internal police, are not thus surrendered or 
restrained ;” and ‘‘ that, consequently, in relation 
to these the authority of a State is complete, un- 
qualified and exclusive.” So, also, in The Collector 
v. Day, 11 Wall. 113, the same court, in 1870, said: 
‘*The General Government and the States, though 
both exist within the same territorial limits, are 
separate and distinct sovereignties, acting separately 
and independently of each other within their re- 





spective spheres. The former, in its appropriate 
sphere, is supreme; but the States within the limits 
of their powers not granted, or, in the language of 
the Tenth Amendment, ‘reserved,’ are as independ- 
ent of the General Government, as that Government, 
within its sphere, is independent of the States.” 

It necessarily follows that the obligations, and 
also the privileges and immunities of State citizen- 
ship, except as modified by the Constitution of the 
United States, have their basis exclusively in State 
authority. They arise and exist under State consti- 
tutions and laws, and, with the above qualification, 
must be interpreted by them. Each State deter- 
mines for itself the meaning of the word “ citizen ” 
in respect to its own citizen members; and so long 
as it does not come into conflict with the Federal 
Constitution, its determination is reviewable by no 
power on earth. 

The phrase ‘ privileges and immunities,” used in 
application to State citizenship, occurs in that pro- 
vision of the Constitution which declares that “the 
citizens of each State shall be entitled to all privil- 
eges and immunities of citizens in the several 
States.” The meaning of this language will be best 
ascertained by the comment of text-writers, and 
especially the judicial tribunals of the country. 

Judge Jameson, in his work on The Constitutional 
Convention, p. 338, remarks that the words ‘‘in the 
several States” evidently qualify the word ‘‘enti- 
tled,” rather than the nearer word ‘‘citizens.”” The 
sentence, according to this suggestion, would read 
thus: ‘* The citizens of each State shall be entitled, 
in the several States, to all privileges and immuni- 
ties of citizens.” The object, certainly, was not to 
give to the constitution and laws of any State an 
extra-territorial operation, and thus enable the citi- 
zen of a State, when going into another, to carry 
with him into the latter State the constitution and 
laws of the former as the rule of his rights therein. 
The ‘‘ privileges and immunities,” as guaranteed to 
him in the latter State in virtue of his citizenship 
in the former, are those and those only which it ac- 
cords to its own citizens as the consequence of their 
citizenship. 

Daniel Webster, in his argument before the Su- 
preme Court of the United States in The Bank of 
the United States v. Primrose, referring to this clause 
of the Constitution, said, that ‘‘ for the purposes of 
trade, commerce, buying and selling, it is evidently 
not in the power of any State to impose any hin- 
drance or embarrassment, or lay any excise, toll, 
duty or exclusion upon citizens of other States, or 
place them, coming there, upon a different footing 
from her own citizens.”” Webster’s Works, vol. 6, 
p- 112. Mr. Webster’s idea is, that the rule in re- 
spect to civil rights which the State adopts for her 
own citizens, she must apply to the citizens of other 
States whenever her jurisdiction acts upon them, 
and thus secure what he aptly terms a ‘‘community 
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of rights and privileges.” Each State makes the 
rule for its own citizens; yet, having made it, then 
it must not exclude the citizens of other States from 
its benefits. See Amy v. Smith, 1 Litt. 333; 
Campbell v. Morris, 3 Har. & McHen. 554; Mur- 
ray v. McCarthy, 8 Munf. 393; Austin v. The State, 
10 Mo. 592; Lemmon v. The People, 20 N. Y. 608; 
Abbott v. Bayley, 6 Pick. 92; Crandall v. The State, 
10 Conn. 340, and Serg. Con. Law, 2d ed., p. 393. 

Judge Story, in his Com., sec. 1806, says: ‘‘ The 
intention of this clause was to confer on them (the 
citizens of each State), if one may so say, a general 
citizenship, and communicate all the privileges and 
immunities which the citizens of the same State 
would be entitled to under the like circumstances.” 
If, for example, the citizens of a State have the 
right to hold property or sue in its courts, then the 
citizens of other States must in that State have the 
same right. Justice Curtis, in Scott v. Sandford, 
19 How. 580, speaks of the privileges and immuni- 
ties referred to in the clause, as being the ‘ privil- 
eges and immunities of general citizenship.” So, ‘ 
also, in the recent case of McCready v. The State of 
Virginia, Alb. Law Jour., vol. 15, p. 413, Chief- 
Justice Waite said that these privileges and immun- 
ities are those of ‘‘ general,” but not of ‘special 
citizenship” as united with and affected by domicile 
in a particular State. Hence, any privileges that 
depend on domicile in connection with the fact of 
citizenship in a given State, are not included in the 
privileges that relate simply to ‘‘ general citizen- 
ship.” 

in Conner v. Elliott, 18 How. 591, Justice Curtis, 
in stating the opinion of the court, said: ‘‘It is 
sufficient for this case to say that, according to the 
express words and clear meaning of this clause, no 
privileges are secured by it except those which 
belong to citizenship. Rights attached by law to 
contracts, by reason of the place where such con- 
tracts are made or executed, wholly irrespective of 
the citizenship of the parties to those contracts, 
cannot be deemed ‘privileges of a citizen’ within 
the meaning of the Constitution.” 

A very lucid statement on this subject was given 
many years since by Justice Washington in Corfield 
v. Coryell, 4 Wash. (C. C.) Rep. 371, from which 
we quote as follows: ‘‘ The inquiry is, what are the 
privileges and immunities of citizens in the several 
States ? We feel no hesitation in confining these ex- 
pressions to those privileges and immunities which are 
in their nature fundamental, which belong, of right, 
to the citizens of all free governments, and which 
have at all times been enjoyed by the citizens of the 
several States which compose this Union, from the 
time of their becoming free, independent, and sov- 
ereign. What these fundamental principles are it 
would perhaps be more tedious than difficult to 
enumerate. They may, however, be all compre- 





hended under the following general heads: protec- 


tion by the government, the enjoyment of life and 
liberty, with the right to acquire and possess property 
of every kind, and to pursue and obtain happiness 
and safety, subject, nevertheless, to such restraints 
as the government may justly prescribe for the gen- 
eral good of the whole. The right of a citizen of 
one State to pass through or to reside in any other 
State, for the purposes of trade, agriculture, profes- 
sional pursuits, or otherwise, to claim the benefit of 
the writ of habeas corpus, to institute and maintain 
actions of every kind in the courts of a State, to 
take, hold, and dispose of property, either real or 
personal, and an exemption from higher taxes and 
impositions than are paid by other citizens of the 
State, may be mentioned as some of the particular 
privileges and immunities of citizens which are 
clearly embraced by the general description of priv- 
ileges deemed to be fundamental, to which may be 
added the elective franchise, as regulated by the 
laws and constitution of the State in which it is to 
be exercised.” 

This language was, in The Slaughter-House Cases, 
16 Wall. 36, made the subject of the following com- 
ment by the Supreme Court: ‘‘This definition of 
the privileges and immunities of citizens of the 
States is adopted in the main by this court in the 
recent case of Ward v. The State of Maryland, 
while it declines to undertake an authoritative defi- 
nition beyond what was necessary to that decision. 
The description, when taken to include others not 
named, but which are of the same general character, 
embraces nearly every civil right for the establish- 
ment and protection of which organized government 
is instituted. They are, in the language of Judge 


Washington, those rights which are fundamental. , 


Throughout this opinion they are spoken of as 
rights belonging to the individual as a citizen of a 
State. They are so spoken of in the constitutional 
provision which he was construing. And they have 
always been-held to be the class of rights which 
the State governments were created to establish 
and secure.” 

In Ward v. Maryland, 12 Wall. 418, above re- 
ferred to, the Supreme Court held the following 
language: ‘‘ Attempt will not be made to define the 
words ‘ privileges and immunities,’ or to specify the 
rights which they are intended to secure and pro- 
tect, beyond what may be necessary to the decision 
of the case before the court. Beyond doubt those 
words are words of very comprehensive meaning, 
but it will be sufficient to say that the clause plainly 
and unmistakably secures and protects the right of 
a citizen of one State to pass into any other State of 
the Union for the purpose of engaging in lawful 
commerce or business without molestation, to acquire 
personal property, to take and hold real estate, to 
maintain actions in the courts of the State, and to 
be exempt from any higher taxes than are imposed 
by the State upon its own citizens.” 
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The same subject was considered in Paul v. Vir- 
ginia, 8 Wall. 168, from which we quote as follows: 
“It was undoubtedly the object of the clause in 
question to place the citizens of each State upon 
the same footing with citizens of other States, so 
far as the advantages resulting from citizenship in 
those States are concerned. It relieves them from 
the disabilities of alienage in other States; it in- 
hibits discriminating legislation against them by 
other States; it gives them the right of free ingress 
into other States and egress from them; it insures 
to them in other States the same freedom possessed 
by citizens of those States in the acquisition and 
enjoyment of property and in the pursuit of happi- 
ness; and it secures to them in other States the 
equal protection of the laws. * * * But the 
privileges and immunities secured to citizens of each 
State in the several States, by the provision in 
question, are those privileges and immunities which 
are common to citizens in the latter States, under 
their constitutions and laws, by virtue of their 
being citizens. Special privileges enjoyed by citi- 
zens in their own States are not secured in other 
States by this provision. It was not intended by 


the provision to give to the laws of one State any 
operation in other States.” 
Referring, in the Slaughter-House Cases, supra, to 


the language used in this case, the Supreme Court 
said: ‘‘The constitutional provision there alluded 
to did not create those rights which it called privi- 
leges and immunities of citizens of the States. It 
threw around them in that clause no security for the 
citizen of the State in which they were claimed or 
exercised, nor did it profess to control the power of 
the State governments over the rights of their own 
citizens. Its sole purpose was to declare to the 
several States that, whatever these rights are, as 
you grant or establish them to your own citizens, or 
as you limit or qualify, or impose restraints upon 
their exercise, the same, neither more nor less, shall 
be the measure of the rights of citizens of other 
States within your jurisdiction. It would be the 
vainest show of learning to attempt to prove by 
citations of authority that, up to the adoption of the 
recent amendments, no claim or pretense was set up 
that those rights depended on the Federal Govern- 
ment for their existence or protection, beyond the 
very few express limitations which the Federal Con- 
stitution imposed upon the States, such, for in- 
stance, as the prohibition against ex post facto laws, 
bills of attainder and laws impairing the obligation 
of contracts. But, with the exception of these and 
a few other restrictions, the entire domain of the 
privileges and immunities of citizens of the States, 
as above defined, lay within the constitutional 
power of the States, and without that of the 
Federal Government.” 

As to the question whether the Fourteenth 
Amendment was intended to transfer the security 





and protection of these rights ‘‘from the States to 
the Federal Government,” and ‘‘bring within the 
power of Congress the entire domain of civil rights 
heretofore belonging exclusively to the States,” the 
court in this case, after stating the results of such a 
theory, especially in changing ‘‘the relations of the 
State and Federal governments to each other and of 
both these governments to the people,” proceeded 
to say: ‘‘We are convinced that no such results 
were intended by the Congress which proposed these 
amendments, nor by the legislatures of the States 
which ratified them.” The theory would enable 
Congress to ‘‘pass laws in advance, limiting and 
restricting the exercise of legislative power by the 
States in their most ordinary and usual functions, 
as in its judgment it may think proper, on all such 
subjects.” It would ‘‘ fetter and degrade the State 
governments by subjecting them to the control of 
Congress in the exercise of powers heretofore uni- 
versally conceded to them, of the most ordinary and 
fundamental character.” It would constitute the 
Supreme Court ‘‘a perpetual censor upon all the 
legislation of the States on the civil rights of their 
own citizens, with authority to nullify such as it 
did not approve as consistent with those rights, as 
they existed at the time of the adoption of this 
amendment.” Such is the picture of the conse- 
quences of a theory which the court expressly 
rejected. 

We are now prepared to state as follows, the 
meaning of the constitutional clause relating to the 
privileges and immunities of citizens in the several 
States: 1. The clause applies simply to ‘‘the citi- 
zens of each State,” considered as the persons to 
whom the guaranty is given. 2. The guaranty oper- 
ates for their protection in other States, and not in 
the State of their residence. 3. The rights pro- 
tected by it are the general and fundamental rights 
that belong to State citizenship as such, and not any 
special rights or privileges that may be founded on 
domicile in a particular State. 4. The measure of 
the guaranty in each State, with reference to the 
citizens of other States, is the rule which the State 
applies to its own citizens in virtue of their citizen- 
ship. 5. The limits within which this rule acts are 
the powers reserved to the States by not being 
granted to the United States, and not denied to the 
States. 

These ‘‘ privileges and immunities,” except as 
State power may be limited or qualified by the 
Federal Constitution, must, in each State, look ex- 
clusively to the State government for their defini- 
tion and protection. Their similarity in the several 
States is due to the fact that these States concur in 
recognizing and establishing them, and not to any 
power which one State has within the territorial 
limits of another. They were distinctly referred to 
in the Articles of Confederation, and hence preceded 
the adoption of the Constitution. The phrase 








THE ALBANY LAW JOURNAL. 


27 








“privileges and immunities” was borrowed from 
these Articles, and passed into the Constitution with 
a definite and well understood meaning. That 
meaning Justice Washington explained at an early 
day, and ever since his exposition has generally been 
accepted by the courts. 

This clause, however, by no means exhausts the 
provisions of the Constitution in respect to the 
rights of State citizens. There are other provisions 
relating to them, either actually bestowing rights 
or protecting them. We present the following enu- 
meration of the rights which these other provisions 
either establish or guarantee: 1. The right of the 
citizen electors in each State, qualified by its con- 
stitution and laws, to vote for members of the most 
numerous branch of its legislature, to vote also for 
Representatives in Congress, subject to such rules 
as the legislature may prescribe in respect to ‘‘ the 
times, places and manner of holding” such elec- 
tions, or such as Congress may provide by law. 2. 
The right to seek judicial relief in the courts of the 
United States in controversies between citizens of 
different States, or between citizens of the same 
State claiming lands under grants of different 
States, or between citizens of a State and foreign 
States, citizens or subjects. 8. The right, under 
the provisions of law, to remove causes from State 
to Federal courts, in cases where the jurisdiction of 
the latter depends on the citizenship in different 
States of the parties thereto. 4. The right, by writ 
of error, to appeal to the Supreme Court of the 
United States, where the judgment has been ren- 
dered in the highest State court in which the suit 
could be tried, and where the nature of the matter 
involved brought into question the Constitution, 
laws or treaties of the United States, or any rights 
secured thereby. 5. The right to absolute immu- 
nity as against any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts 
enacted by State authority. 6. The right to free- 
dom as opposed to slavery established by State 
authority, and as opposed to involuntary servitude, 
except as a punishment for crime whereof the party 
shall have been duly convicted. 7%. The right to 
exemption from any deprivation of life, liberty or 
property, without due process of law. 8. The right 
to the equal protection of the laws. 9. The right 
not to be excluded by any State from the exercise 
of the elective franchise ‘‘on account of race, color 
or previous condition of servitude.” 10. The right, 
in each State, to a republican form of government, 

These rights the Constitution of the United States 
secures to every State citizen in the State of his 
residence. Some of them have their basis exclu- 
sively in this Constitution, and others are simply 
protected by it as against any abuses by State 
power. No State can abrogate or invade these 
rights, without coming into conflict with the funda- 
mental law of the land. 





While it is true that the Constitution places the 
States under certain restraints with reference to 
their own citizens, and that the recent amendments 
have added to these restraints, it is equally true that 
the States, except as thus restrained, are independ- 
ent sovereignties within their respective territorial 
limits. It belongs to them, and not to Congress, to 
define the ‘‘ privileges and immunities” of their 
own citizens, and enact laws to secure them. The 
power of Congress, whether express or implied, to 
enforce the restraints imposed on State power, is 
not a power to exercise State power, or to do what 
in its judgment the States ought but failtodo. It 
is not a power to establish a municipal code in the 
States, to be operative on private individuals, to be 
the basis of original proceedings in the Federal 
courts, to take the place of State laws, or supersede 
those laws. State powers do not vest themselves in 
Congress when they fail to be properly exercised by 
the States. 

The Constitution, for example, provides that no 
State ‘‘shall deprive any person of life, liberty or 
property without due process of law,” and author- 
izes Congress to enforce this restraint by appropriate: 
legislation. Here are three fundamental rights of 
State citizenship protected as against any abuses by 
State authority. Does this give to Congress the 
power to establish a penal code for the trial and 
punishment of the offenses which the citizens of a 
State may commit against each other in respect to 
these rights ? We cannot better answer this ques- 
tion than by quoting the language of Justice Brad- 
ley in the Grant Parish case, who, in reference to 
this provision of the Constitution, said: ‘‘It isa 
constitutional security against arbitrary and unjust 
legislation by which a man may be proceeded against 
in a summary manner, and arbitrarily arrested and 
condemned, without the benefit of those time-hon- 
ored forms of proceeding in open court and trial 
by jury, which is the clear right of every freeman 
both in the parent country and in this. It is a 
guaranty of protection against the acts of the State 
government itself. It is a guaranty against the 
exertion of arbitrary and tyrannical power on the 
part of the government and legislature of the State, 
not a guaranty against the commission of individual 
offenses; and the power of Congress, whether ex- 
press or implied, to legislate for the enforcement of 
such a guaranty, does not extend to the passage of 
laws for the suppression of ordinary crime within 
the States. This would be to clothe Congress with 
the power to pass laws for the general preservation 
of social order in every State. The enforcement of 
the guaranty does not require or authorize Congress 
to perform the duty which the guaranty itself sup- 
poses it to be the duty of the State to perform, 
and which it requires the State to perform. * * * 
No State may pass a law impairing the obligation of 
contracts. Does this authorize Congress to pass 
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laws for the general enforcement of contracts in 
the States ? Certainly not.” 

There can be no greater or more dangerous mis- 
take in the interpretation of the Constitution than 
the assumption that, where a restraint is imposed 
upon State power and Congress is authorized to 
enforce the same, the whole subject-matter, referred 
to for the purpose of describing the restraint, is 
thereby brought within the legislative jurisdiction 
of Congress. This one assumption, made in refer- 
ence to the rights of life, liberty and property, all 
of which are fundamental, may be expanded in its 
application until it would logically vest nearly all 
the powers of the State governments in Congress, 
under color of enforcing a restraint upon State 
power. State citizenship, as defined, regulated and 
protected by State authority, would disappear alto- 
gether, except as Congress might choose to withhold 
the exercise of its powers. The tendency of Con- 
gress, especially since the adoption of the recent 
amendments, has been to overstep its own bounda- 
ries and undertake duties not committed to it by 
the Constitution. The omissions and failures of 
State governments cannot be safely corrected by 
any Federal legislation which assumes and exercises 
powers not granted to Congress. The remedy is the 
greater evil of the two. 
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THE NEW YORK SYSTEM OF PROCEDURE. 
Ivs Tozory, HistoRY AND PROGRESS IN THE UNITED 
STaTEs, ENGLAND AND INDIA. 


(Continued.) 
AVING sufficiently discussed the subject of plead- 
ing, we proceed now to speak of the mode of trial 
under the civil action. It was, for a long time previ- 
ous to the adoption of the Code, an open question 
whether there could be such an union of legal and 
equitable remedies as the Code proposed, unless at the 
same time there should be an absolute correspondence 

in the mode of trial of all causes. 

That the trial by jury must continue was an absolute 
necessity. Section 2 of article I of the constitution 
of our State provided, that the trial by jury, ‘‘ unless 
waived, in all cases in which it has been heretofore 
used, shall remain inviolate forever;’’ and article VII 
of the amendments of the constitution of the United 
States prescribed that, ‘“‘In suits at common law, 
where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved.” 

With many persons these provisions of our consti- 
tutions formed a great, well-nig!. insuperable difficulty 
in the application of the princip'e which blended legal 
and equitable procedure to the trial of causes under 
the civil action. To the minds of the commissioners, 
however, there seemed little doubt upon the subject; 
and Louisiana and Scotland were cited by them as ex- 
amples of the feasibility of the blending of legal and 
equitable procedure, leaving the trial by jury intact. 
The mode of procedure in our United States courts 
also influenced them in their action. The Code then 
provides, that “‘an issue of fact for the recovery of 
money only, or of specific real or personal property, or 





for a divorce from the marriage contract on the ground 
of adultery, must be tried by a jury, unless a jury 
trial be waived,” or a reference be consented to by the 
parties, or ordered by the courts in the various cases 
set forth in sections 270 and 271. Let us now for a 
few moments see whether the commissioners were con- 
sistent in inaugurating their reforms, when the con- 
stitution of this State and of the United States de- 
manded the retention of the trial by jury. 

The chief ground upon which they based their argu- 
ment who believed the trial by jury an impossibility 
under a common system of procedure was, that the 
abolition of the forms of pleading necessary to such 
an union, effectually did away with the production of 
an issue, and the separation of the issues of law and 
fact, thought to be so vital to the common-law system 
of procedure. In previous sections of this essay, how- 
ever, we have shown, we think, that the production 
of an issue, according to the technical course of the 
common law, failed completely in diminishing the 
questions of fact and in disentangling them from 
questions of law, anc served only to retard the par- 
ties in the preparation of a cause for trial and to con- 
fuse the judge and jury upon the trial itself. So 
then, if that system of jury trial continue to prevail, 
when what its chief defenders supposed to be its only 
support had never existed, or had entirely lost its orig- 
inal significance, surely when technical rules and forms 
had been abolished and the rubbish of procedure had 
been removed, it would flourish with all its pristine 
force and vigor. 

That force and vigor, were examples necessary, were 
never lost in Louisiana and Scotland, where either 
petition and answer, or summons and defense, consti- 
tute the only pleadings known. Subsequent practice 
has proved the correctness of the commissioners’ 
views; for, though the reform they inaugurated has 
never retrograded, with the exception of the cases 
where its adoption, under whatever system of prac- 
tice, has been cumbrous or impossible, the trial by 
jury exists unimpaired. 

Mr. Pomeroy, it is true, seems to hold to the view, 
that though an absolute unity in judicial methods for 
the enforcement of civil rights and duties as possible, 
such an absolute unity is practically impossible so long 
as the jury trial is required in certain classes of cases, 
and is dispensed with in others; since that institution 
creates an essential difference in the manner of con- 
ducting actions, and in their frame work, which can- 
not be obliterated by any statutory declaration. The 
remark is pregnant with thought; but we must first 
consider whether such an object of absolute unity in 
procedure was ever contemplated by the commission- 
ers or the legislature. We must again refer to the 
principle, which we have before suggested, always ac- 
tuated the codifiers in their work—the abolition of 
mere form, but the preservation intact of all substance 
of the common-law procedure. Now, when actions 
at law and suits in equity were abolished, it was pro- 
posed, we believe, that those arbitrary rules should be 
abolished, which demanded, without a shadow of 
reason, that actions should be divided into such and 
such forms, and rights enforced now in one court, now 
in another, not that thereafter there should be an ab- 
solute correspondence of procedure under the new 
civil action, but that, irrespective of technical forms, 
relief should be given, did the facts alleged constitute 
a good cause of action, whether formerly of legal or 
equitable cognizance, or of both. The commissioners 
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themselves, in their first report, said: ‘‘ It is not, there- 
fore, the exact correspondence of all the proceedings 
in all cases that we mean when we speak of a uniform 
course of procedure. Nor indeed is such correspond- 
ence either desirable or possible; but we mean a gen- 
eral uniformity in the different cases, so that, while 
the particular circumstances of each may receive such 
remedy as they require, the outline of the proceedings 
in all may be the same, and a knowledge of the course 
pursued in one may serve as a guide to the other.” 

Said Judge Reynolds, in a most ably-reasoned opin- 
ion in Wright v. Wright, 54 N. Y. 448, ‘‘ When, as in 
our system, a single court has jurisdiction both in law 
and equity, and administers justice in a common form 
of procedure, the two jurisdictions of necessity be- 
come to some extent blended. This must be espe- 
cially the result where the forms of pleading and pro- 
cedure are alike.”” And, after citing the example of 
the United States courts and a remark of Lord Redes- 
dale, ‘he adds: ‘‘It is enough to know, that in our 
courts at the present day justice may be administered 
without regard to mere form. Certain forms are 
needful to be preserved, but they must not obstruct 
the path to exact justice, and if they do they will be 
swept away.’’ The trial by jury, transmitted to us as 
a birthright from ages long gone by, has, more than 
any other institution, been the bulwark of English 
liberty; and we believe the codifiers thought it was 
one of those ‘‘forms,’’ if you please, ‘‘ needful to be 
preserved.’’ But if in the future it is found to be an 
impediment to the further development of jurispru- 
dence, and to ‘‘ obstruct the path to exact justice,” 
with the proper constitutional sanction the application 
of that principle of progress which originated and 
fashioned the Code, would sweep away forever this 
legacy of the common law. 

Nearly all the great changes introduced by our sys- 
tem of procedure had either originated with the radi- 
cal minds of the commissioners and the framers of the 
constitution of 1846, or had been agitated within ten or 
fifteen years before the adoption of our Code. We are 
now, however, to speak of a subject, whose injustice had 
been recognized and inveighed against for a century 
past, but which no legislature had been venturesome 
enough to reform. We refer to the mode of proof in 
the trial of causes at law, and immediately to the cus- 
tom of excluding the testimony of parties to, or per- 
sons having a direct interest in, an action from the 
courts of common law. 

Blackstone, stigmatized as the ever-ready apologist 
and not unfrequent vindicator of every thing which 
he found existing in the common ktw, nevertheless 
anticipated many jurists who long after clamored so 
loudly for the reform of abuses. Upon the subject 
of which we are now speaking, he says: ‘‘ Complete dis- 
covery by. the oath of the parties has long been intro- 
duced in our courts of equity; and it seems the height 
of judicial absurdity, that in the same cause, between 
the same parties,,in the examination of the same facts, 
a discovery by the oath of the parties should be per- 
mitted on one side of Westminster Hall and denied 
on the other; or that judges of one and the same 
court should be bound by law to reject such a species 
of evidence if attempted on a trial at bar, but when 
sitting the next day as a court of equity should be 
obliged to hear such examination and to found their 
decrees upon it.’’ 

Says Bentham, in his ‘“ Petition for Justice,’ in 
his peculiar style: ‘“‘Think of a set of judges with 


whom it was and still is a principle to keep justice in- 
exorably destitute of evidence from this its most 
natural, most instructive, aud oftentimes sois, and 
thence indispensably needful source. A defendant 
(suppose) is in court.—‘ Is this or is it not your hand- 
writing?’ My lord chief-justice— will he put any such 
question? Nothe indeed. Will he suffer it to be put 
to him? As little. * * * Considering how un- 
pleasant it would be to a dishonest man, with an hon- 
est man’s money in his hands, to part with it, still 
more so to a malefactor to do any thing that could 
contribute to his punishment—considering all this, 
and in all sincerity sympathizing with these their part- 
ners and best friends—conscience in their tender 
hearts revolts at any such cruelty. Thus is it with the 
common-law branch of the firm. Somewhat less sen- 
sitive are the nerves of the equity branch. Evidence, 
it has brought itself to draw from this so reluctant 
source. But it is on one condition, that years be em- 
ployed in doing that which might be done so much 
better in a few hours, and pounds by hundreds and 
thousands in doing that which might be so much bet- 
ter done at no expense.”’ 

We have ventured to quote the above-cited remarks 
at some length because they express so clearly and 
forcibly the idea we are aiming to convey. The argu- 
ments of both these great jurists are directed more 
particularly against the exclusion of parties to a suit 
from testifying; but it is easy to understand how 
they apply also ta the disability of persons as wit- 
nesses who had a direct pecuniary interest in the 
result of a trial. There was, however, an argument in 
the mouths of common-law judges and advocates 
from time out of mind, and which retained nearly all 
its force at the time the commissioners began their 
work. It was, that the admission of testimony from 
parties to a suit, or persons directly interested in its 
result, would exercise an evil influence upon such 
parties and persons, and upon society at large, which 
would more than off-set any advantage which might 
be gained by the innovation. In short, the induce- 
ment to testify falsely would be too great to be over- 
come. The argument, it will be seen, would apply 
equally well to courts of equity, where, however, the 
justness of the rules of evidence was unquestioned. 
But this aside, it seems strange that the argument 
could ever have been strong. It seemsa miserable 
satire on the dignity and honor of manhood to believe 
that interest in the event of atrial would overcome 
the dictates of truth and honesty. The old fashioners 
of our common law must have recognized how such 
arule of suspicion, if made universal, would destroy 
irreparably that confidence between man and man 
which is the basis of so many transactions, and how 
soon under such conditions the wheels of commercial 
life and activity would stand still. It seems, too, an 
open question which of the two courses is the worse — 
bringing the parties before the court, and giving them 
the opportunity to perjure themselves, or to permit 
them to commit perjury in silence by shutting their 
mouths, when an admission from them would alter 
what otherwise must be an incorrect decision. We 
must bear in mind too, that the interest which dis- 
qualified a person from testifying was a pecuniary one 
entirely. Fathers might testify for sons, sons for 
fathers, and we know that the ties of relationship and 
affection are stronger than associations of pecuniary 
interest. The supporters of this arbitrary rule must 








have seen that the inducement thus negatively to com- 
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mit perjury with no hardship attached, but which 
course the law seemed to countenance, would be 
greater than when the perjured witness could be 
submitted to a searching cross-examination, and when 
the penalty of the law would follow swiftly upon the 
heels of discovery. 

Nevertheless, the position of those who argued in 
favor of the retention of the common law regulating 
evidence, seems to have been well taken; for down to 
1843 no serious reform was ever attempted in this 
direction. In that year was passed in England Lord 
Denman’s act, which Brougham styled ‘the greatest 
measure that has ever been carried under the head of 
judicial procedure since the statute of frauds,’’ an 
interval of about two hundred years. The evil must 
indeed have been widely felt to authorize so great a 
lawyer as Brougham to make this remark, when this 
act in reality touched only one position of the abuse; 
for, although allowing the testimony of witnesses 
interested in a suit to be received, it excluded that of 
the parties to it, or of the persons for whose immediate 
benefit it was prosecuted or defended. In our Code, 
reported in 1848, the commissioners, whose reforms 
were so radical and sweeping in other directions, as 
respects evidence, went no further than the provisions 
of the English act of 1843. In section 351 we find —*‘ No 
person offered as a witness shall be excluded by reason 
of interest in the event of the action. But this sec- 
tion shall not apply toa party to the action, nor to 
any person for whose immediate benefit it is prose- 
cuted or defended.’ In their second report, although 
numerous amendments were made, and the Code quite 
re-fashioned, this section remained undisturbed; and 
it was not until the following year, when the civil code 
of procedure was reported, that any serious change was 
made as to this question of evidence. In that code, 
which was never acted upon by the legislature, in the 
full digest of the law of evidence which it contained, 
it was provided that no disability should attach toany 
witness on the ground of immediate benefit in the 
event of the action, or of being a party to such action. 
This code, as we have just said, was never acted upon 
by the legislature, and the law of evidence remained 
substantially unchanged for several years. In the 
meantime, England in 1851, and in our own country 
Connecticut in 1849, Minnesota in 1851, Vermont in 
1852, and Ohio in 1853, had acted upon the suggestion 
of our codifiers in this unadopted code. In 1854, how- 
ever, in our own State, a petition, signed by Judges 
Roosevelt, Duer, Bosworth, and Daly, and by our 
representative lawyers, W. Curtis Noyes, Benjamin F. 
Butler, David Dudley Field, and others, was presented 
to the legislature. Its closing section ran: ‘‘ Your 
memorialists therefore pray that a law may be passed 
in this State, declaring that parties to actions, and 
persons for whose immediate benefit they are prose- 
cuted or defended, may be witnesses in their own 
behalf or otherwise, in the same manner as if they 
were not such parties or persons.”’ Yielding to this 
request, the legislature enacted a law meeting the 
requirements of this memorial; and so the law stands 
now as is variously prescribed in chapters 6 and 7 of 
title XII of our present Code. The last remark needs 
some qualification, for in section 399 it is provided, 
that ‘“‘ No party to an action or proceeding, nor any 
person interested in the event thereof, nor any person 
from, through, or under whom any such party or inter- 
ested person derives any interest or title, by assignment 
or otherwise, shall be examined as a witness in regard 





toany personal transaction or communication between 
such witness and a person at the time of such exami- 
nation deceased, insane, or lunatic, against the execu- 
tor, administrator, heir-at-law, next of kin, assignee, 
legatee, devisee, or survivor of such deceased person, 
or the assignee or committee of such insane person or 
lunatic.” * * * With this qualification, then, we 
may say, that of the four common-law rules rejecting 
(1) the testimony of parties, (2) of persons deficient in 
understanding, (3) of persons insensible to the obliga- 
tions of an oath, and (4) of persons having some pecu- 
niary interest in the matter in issue, only the second 
and third exist in their entirety. 

One point more needs mention. Section 389 of our 
Code has abolished the old bill of discovery; and the 
Court of Appeals, after some discussion, have decided 
in a late case, Glenney v. Stedwell, that the plaintiff has, 
by sections 389 and 390, all the benefits which might 
formerly be secured by the bill of discovery so com- 
pletely, that a plaintiff in an action pending may 
examine the adverse party on oath, after the service 
on him of a summons, and for the purpose of obtain- 
ing the facts on which to frame a complaint. The 
principle underlying these reforms seems to be, that 
parties to, or persons interested in, a suit are no longer 
to be excluded from testifying, but they are to be 
brought forward, their interest shown, and attention 
drawn to this fact, so that their evidence may be the 
more carefully scrutinized. In fine, the question of 
competency determined by the court, has become a 
question of credibility for the jury. 

Finally, it remains for us to consider the mode of 
relief under the civil action. We havealready shown, 
that in the same action legal and equitable relief could 
be secured; and we must now speak of the real differ- 
ence which before existed between such legal and 
equitable relief. The court of equity had the power 
to bring before it all parties, however indirect their 
interest, for an investigation and adjustment of their 
several claims. The decree might then be pronounced 
in favor of one plaintiff and against another, or in une- 
qual shares to the plaintiffs, and the same liberal rule 
applied to the defendants. In the courts of law only 
those whose interest in the suit was immediate and 
direct could be made parties; and the interest of the 
plaintiffs and the liability of the defendants being 
considered joint, the judgment must be pronounced 
for all the plaintiffs or all the defendants alike. A 
judgment in favor of one plaintiff and against another, 
or against one defendant and in favor of another, was, 
with a few exceptions (chiefly statutory), unknown to 
the common law. Now the commissioners proposed 
to adopt the more sensible and just rules of the courts 
of equity, for the judgment under the Code. After 
prescribing, that generally he who has the right must 
pursue the remedy, excepting as otherwise provided in 
section 113, in sections 117 and 118 we find that, asa 
general rule, all persons having an interest in the 
subject of the action, and in obtaining the relief 
demanded, may be joined as plaintiffs, and any person 
may be made a defendant who has or claims an interest 
in the controversy adverse to the plaintiff, or who is a 
necessary party to a complete determination or settle- 
ment of the questions involved therein. * * * The 
latter provision as to defendants is carried so far, that 
if one who should be a plaintiff refuses to join in the 
action, he may be made a party defendant, provided 
the reason be stated in the complaint. In section 122 
it is further provided, that ‘‘ when acomplete determi- 
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nation of the controversy cannot be had without the 
presence of other parties, the court must cause them 
to be brought in” * *; while by section 144 advantage 
can be taken by demurrer by the defendant of the fact, 
that there is a defect of parties, plaintiff or defendant. 
In thus adopting the rules of the courts of equity, it 
cannot be supposed that the Code has succeeded in 
making clear in all cases who should be parties to the 
action. Equity pleaders found this a most difficult 
task to encounter and master; and all the Code seems 
to have done in this direction to lessen the difficulty is 
to allow only those who have been made parties, or 
those claiming under them, to be affected by the 
judgment. What that judgment must necessarily be, 
after these rules as to parties, follows of course; and 
we can now understand how under our Code “ judg- 
ment may be given for or against one or more of seve- 
ral plaintiffs, and for or against one or more of several 
defendants; and it may determine the ultimate rights 
of the parties on each side as between themselves, and 
it may grant to the defendants any affirmative relief to 
which he may be entitled.” 


(To be continued.) 


—_——__¢—___. 


WHEN CONTRACT FOR FIRE INSURANCE IS 
CONSUMMATED — CONTRACTS BY LET- 
TER— REPRESENTATIONS AS TO 
TITLE AND INCUMBRANCES. 


‘HE case of Eames v. Home Insurance Company of 

New York, recently decided by the Supreme Court 
of the United States, involved some interesting ques- 
tions on insurance law. Plaintiffs owned a flouring mill 
at Staunton, Ill.,which had been insured by the defend- 
ant, the application for insurance having been made, 
and the insurance effected, through one Beach, a local 
agent of defendant, at Bunker Hill, Ill. Beach had 
no authority to take risks on extra hazardous property 
in which class tle mill in question belonged, but one 
Ducat, the defendant’s general agent at Chicago, had 
such authority. On the 12th of October, 1872, plaintiffs 
applied to Beach for insurance upon the mill. Beach 
thereupon wrote to Ducat this letter, inclosing the 
application : 

‘DEAR Str—I inclose app. for ins. which you have 
carried for two years, and was not renewed in Feb’y, 
because I asked 514, (you were carrying it at 5 per 
cent). They now want to insure again. The other 
large mill in Staunton has lately burned, which is, I 
suppose, the reason. I have not learned the particu- 
lars, but some think the owners burned it.”’ 


Ducat, on the 14th of October, wrote to Beach, say- 
ing, that the rate on this risk would not be less than 
614 per cent, which plaintiffs probably would not pay. 
Some correspondence was had between Beach and 
Ducat, the former endeavoring to procure a reduction 
of the rate which the latter refused to give. Beach 
then informed plaintiffs, by letter, that 644 was the 
lowest rate. The same letter inclosed an application 
for additional insurance on the property in another 
company, where the rate was six per cent. That 
application was filled out and returned by plaintiffs, 
together with this letter: 


‘* STAUNTON, [LL., October 256, 1872. 
“Mr. JaAmEs A. Bracu, Bunker Hill, Ill. 


‘* DEAR Sir —I believe I have answered all the ques- 
tions necessary, and to the best of my knowledge. 61 





per cent is pretty heavy, but I guess we will have to 
stand it, as Ido not know where we can do better at 
present. 

** Yours, ete., ‘* EAMES & CoOLEy.”’ 

On the 28th of October, Beach mailed a letter to 
Ducat, asking him to send a “ ticket of insurance for 
the amount applied for on the mill.”” On the 29th, the 
order for insurance was countermanded by Beach, by 
telegraph, the mill having been burned in the interval. 
Ducat was on the point of sending the policy of insur- 
ance when the telegram from Beach was received. 
The question was, whether there was an insurance 
effected. The court, reversing the decision below, 
decide that there was, saying: 

Supposing this to be the meaning of the correspond- 
ence, the next question is, whether it had the effect of 
creating a contract. Eames had put in an applica- 
tion for insurance. It was made out in the regular 
form. The property was fully described; the amount 
of insurance was named, and the rate of premium at 
five and one-half per cent was proposed to be paid. 
Every thing was satisfactory to the general agent, ex- 
cept the rate of premium. No question was made 
about any thing else. The whole subsequent corre- 
spondence related to that alone. The agent required 
six and one-half per cent instead of five and one-half; 
and finally, as we construe the letter of Eames, he 
(Eames) agreed to, and accepted this modification. 
Supposing all the parties to be acting in good faith, as 
they were bound to act, had he not a right to suppose 
that the agreement was concluded, and that the risk 
was taken by the defendant? We do not well see how 
this conclusion can be avoided. He had not paid the 
premium, it is true; but it is shown that this was not 
required until the policy was made out and delivered. 
It had not been required of Cooley in 1870, and yet the 
policy in that case, when issued, was made to run 
from the date of the application some two weeks prior 
to its issue, and of course, covered the risk during that 
antecedent period. 

If parties could not be made secure until all the 
formal documents were executed and delivered, espec- 
ially where the insuring company is situated in a differ- 
ent State, the beneficial effect of this benign contract 
of insurance would often be defeated and rendered 
unavailable. As said by Mr. Justice Field in the case 
of The Insurance Company v. Colt, 20 Wall. 567, ‘it 
would be impracticable (for a company) to carry on its 
business in other cities and States, or at least the busi- 
ness would be attended with great embarrassment and 
inconvenience, if such preliminary arrangements re- 
quired for their validity and efficacy the formalities 
essential to the executed contract. The law,’ he 
continues, ‘distinguishes between the preliminary 
contract to make insurance or issue a policy and the 
executed contract or policy. And we are not aware 
that in any case, either by usage or the by-law of any 
company, or by any judicial decision, it has ever been 
held essential to the validity of these initial contracts 
that they should be attested by the officers and seal of 
the company. Any usage or decision to that effect 
would break up, or greatly impair the business of in- 
surance as transacted by agents of insurance com- 
panies.” 

In regard to another question raised in the case the 
court says: 

But itis objected, in the next place, that the con- 
tract, if one was made, was not complete and precise 
in its terms; that it did not state the period of time 
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during which the risk was to continue, and did not 
state what kind of a policy (of two or three different 
kinds which the Home Company used) Eames wished 
to have. It does appear that the application, which 
was signed on the 12th of October, did not (as is 
usually done) call for a statement of the period of 
insurance. It was one of the company’s own printed 
blanks, and the probability is that the reason this item 
was not inserted was the almost universal practice of 
taking ordinary insurance against fire for a year. 
Notbing else seems to have been in the minds of the 
parties. The former insurance on the property had 
been for that period. The bill states that Eames 
applied to Beach fora contract of insurance and policy 
on the mill for a year, and this is not denied in the 
answer; the application to the other companies, the 
Pheenix and the Hartford, seem to have been fora 
year. Mr. Beach in his testimony, when asked by the 
counsel of defendant whether any thing had been 
said as to the length of time the complainants wanted 
insurance in the Home, promptly answered, “If I 
mistake not, the application states ‘for one year;’” 
and was only convinced to the contrary after an in- 
spection of the document. The premium is constantly 
spoken of by the witnesses and in the letters as so 
much per cent absolutely, six and one-half per cent, 
without adding “* per annum; ”’ and yet we know that 
a year’s premium was meant. It may be said that 
this is the usual mode of speaking when rate per 
annum is intended. This is undoubtedly true when 
an ordinary policy for a year is the subject of discus- 
sion. But when insurance fora fractional part of a 


year, or any unusual period, is proposed or spoken of, 


it is not the customary mode of speaking. It is then 
usual to add the words “ per annum ”’ in order to avoid 
mistake. We think it perfectly manifest from all the 
evidence taken together, that the parties meant and 
intended an insurance for a year, and had nothing else 
in their minds. This is the inference to be drawn 
from all their conduct, conversations, and corre- 
spondence; and we should be sticking in the bark to 
ignore it. 

The plea that no time for the continuance of the 
insurance was stipulated for, is evidently a mere after- 
thought. 

There is no difficulty as to the time when the risk 
was to commence. It was the practice of the defend- 
ant, as it is of most if not all other companies, to ante- 
date the policy to the time of making the application, 
which, in this case, was on the 12th day of October, 
1872. This practice is more beneficial to the com- 
panies than to the insured. They are not liable until 
the contract is completed, and if aloss occurs before 
its completion they have nothing to pay; and yet they 
get the benefit of the premium for this period when- 
ever the contract is completed. 

As to the plea that the contract does not specify 
what kind of a policy was desired, it does not appear 
that the complainants had any knowledge or notice 
that the defendant issued different kinds of policies. 
As Eames justly said, he supposed (as he had aright to 
suppose) that they would get the same kind of policy 
which had been issued on the property before. If no 
preliminary contract would be valid unless it specified 
minutely the terms to be contained in the policy to be 
issued, no such contract could ever be made, or would 
ever be of any use. The very reason for sustaining 
such contracts is, that the parties may have the benefit 
of them during that incipient period when the papers 





are being perfected and transmitted. It is sufficient if 
one party proposes to be insured, and the other party 
agrees to insure, and the subject, the period,the amount 
and the rate of insurance is ascertained or understood, 
and the premium paid if demanded. It will be pre- 
sumed that they contemplate such form of policy, con- 
taining such conditions and limitations, as are usual 
in such cases, or have been used before between the 
parties. This is the sense and reason of the thing, and 
any contrary requirement should be expressly notified 
to the party to be affected by it. 

The defendant objected that the application did not 
correctly set forth the title of plaintiff in the property 
insured, or the nature of the incumbrances therein. 
The court say: 

As to the objection that the application in this case 
does not truly set forth the title of the complainants 
and the amount and nature of the incumbrances on 
the property, and the amount of insurance in other 
companies, it is sufficient to say that the evidence 
abundantly shows that all the facts were fully and 
frankly communicated to Beach, the agent of the com- 
pany, and were indeed known to him before; and that 
hé wrote down the answers according to his view of 
their bearing and legal effect, Eames relying entirely 
on his experience in such matters. There is no reason 
to suppose that either Eames or Beach did not act in 
entire good faith in the transaction. And, indeed, it 
cannot be pretended that the facts were not substan- 
tially as represented in the application. The com- 
plainants are represented to be the owners of the prop- 
erty which is stated to be subject to a mortgage for 
$6,000. The fact was that they had purchased the 
property for $12,000, and had paid $6,200 of the pur- 
chase-money, the vendor having a lien for the balance 
of $5,800, but no deed had ever been given. So that, 
in truth, the complainants did not hold the legal title, 
although they had an equitable one; and had not given 
a mortgage, although the vendor’s lien was equivalent 
toone. In another answer, however, explaining the 
mortgagee’s interest, it is stated expressly to be a 
“lien on mill to secure payment of sale.”” As the ex- 
act facts were communicated to the agent, and he took 
the responsibility of stating them in the way he did, 
leading the applicant to suppose that it was all right, 
we think it would be great injustice to turn him out 
of court now for this inexact method of statement. 
According to the views expressed by this court in the 
case of Insurance Co. v. Wilkinson, 13 Wall. 222, and 
other more recent cases, the defendant was concluded 
by the act of its agent. The reference to collateral 
insurances in other companies is subject to the same 
consideration. The insurances were being applied for 
through this very agent who wrote the answers, and 
who knew the whole facts, and between whom and 
the general agent they had been referred to in their 
correspondence. The defense on this ground is utterly 
destitute of equitable consideration. 

After giving due attention to the pleadings and evi- 
dence in this case we are forced to the conclusion that 
a contract for a policy of insurance was fairly made, 
and that adecree should have been rendered for the 
complainants declaring them entitled to a policy of 
insurance to be issued by the defendant, in the usual 
form in such cases, for four thousand dollars on the 
mill and machinery of the complainants, situated at 
Staunton in the county of Macoupin, Illinois, to run 
and be in operation for one year from the 12th day of 
October, 1872, at the rate of six and one-half per cent 
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premium; and, as it appears that the said property 


was destroyed by fire on the 29th day of October, 1872, 
whereby loss and damage accrued to the complainants 
to the whole amount of the said insurance, and that 
due proof and notice of such loss was given, and that the 
premium for said insurance was tendered and refused, 
it should be further decreed (see Tuylor v. Merchants’ 
Ins. Co., 9 How. 405; Perkins v. Washington Ins. Co., 
4 Cow. 666; Carpenter v. Mutual Safety Ins. Co., 4 
Sandf. Ch. 410), that the defendant pay to the said 
complainants the said sum of four thousand dollars 
(less the amount of said premium) with interest and 


costs. 


————____— 
- 


GENERAL TERM ABSTRACT. 


SUPERIOR COURT OF BUFFALO —MAY TERM, 1877. 
CORPORATION. 


1. Authority of president to employ agents may be 
inferred from the nature of the business of the corpora- 
tion, ete.: receiving the benefit of agent's services 
amounts to a ratification of the contract of hiring.— 
The plaintiffs were coal merchants at Buffalo. The de- 
fendant was a corporation, engaged in the business of 
mining, shipping and selling coal. An agreement was 
made between the plaintiffs and defendant’s president 
and manager (M.) by which the plaintiffs were to act 
as defendant’s agents at B., for the sale of its coal to 
Canadian railroads, and to receive a commission of ten 
cents per ton on all coal sold and delivered. There- 
after one of the plaintiffs, at the request of M. and 
W., the secretary and treasurer of defendant, accom- 
panied them to Montreal to assist them (and did ma- 
terially assist them) in negotiating and securing a 
contract with a railway company to furnish and de- 
liver to it 30,000 tons of defendant’s coal. At the foot 
of this contract a memorandum was made referring to 
the plaintiffs as the defendant’s agents at B., and in 
the estimate of the expenses to be incurred in per- 
forming the contract, the defendant set down as 
an item the commission to be paid to the plaintiffs. 
The defendant delivered to the railway company 
30,000 tons of coal, receiving therefor $4.85 per ton, and, 
as a part thereof, the very item of ten cents per ton 
for plaintiffs’ commission. A principal purpose in 
employing plaintiffs was to secure their aid to the de- 
fendant in obtaining such contracts with the Canadian 
railways. Held, that as the employment of agents to 
effect sales of its coal was necessarily incident to de- 
fendant’s business, the authority of its president and 
manager to employ plaintiffs as agents, and to agree to 
give them a reasonable compensation for their ser- 
vices, might be inferred from the facts and circum- 
stances of the case, and that the question was, upon 
the evidence, properly submitted to the jury. Held, 
also, that the facts showed a ratification and adoption 
of the contract made with the plaintiffs. Lee v. 
Pittsburgh Coal & Mining Co. Opinion by Jas. M. 
Smith, J. 

2. What necessary to bind corporation.— In order to 
bind the corporation by the act or contract of its 
president and manager, it is not essential to prove that 
his power and authority was expressly conferred by 
the board of directors, but his authority to make a 
contract or do an act may be inferred from all the 
facts and circumstances of the case, from the nature 
of the business of the corporation, and the nature and 
character of the contract made or act performed, 





aided by the presumption that as the chief executive 
officer and manager he must have been clothed with 
some powers and duties which necessarily belonged to 
those positions. Ib. 

3. Implied contract to pay for services performed for 
corporation.—Where a person is employed for a cor- 
poration by one of its officers assuming to act in its 
behalf, and gues on and renders the services accord- 
ing to the agreement, with the knowledge of its offi- 
cers, and without notice that the contract is not re- 
cognized as valid and binding, and such corporation 
avails itself of such services and receives the benefit 
thereof, it will be held to have sanctioned and ratified 
the contract, and be compelled to pay for the services 
according to the agreement. Having availed itself of 
the services and received the benefits, it is bound in 
conscience to pay, and will not be heard to say that 
the original agreement was not made by a person 
legally authorized to contract. Ib. 


EVIDENCE. ‘ 


1. Opinion of witness as to value.—To entitle the 
opinion of a wituess as to value to be received in evi- 
dence, he must be first shown to have such knowledge 
of the situation, condition, quality and value of the 
property, by reason of having dealt in it, or for other 
reasons, a8 makes him specially competeut to form a 
reliable and accurate opinion. Smith v. Holbrook. 
Opinion by Jas. M. Smith, J. 

2. When opinion not admissible.—The property in 
question was situated upon Beaver Island, in Lake 
Michigan; it had a water front, upon which was «a 
dock, a warehouse, etc. A witness testified that he 
had been for 25 years asailor, navigating the lakes; that 
he visited Beaver Island in 1855, and had often stopped 
there since with his vessel to get wood; that in 1868 
he lost a vessel there and was on the island a consid- 
erable time: that he knew this dock, and stopped there 
in 1868; that he knew the business carried on there, and 
the general character of the vessels which come there, 
and what the property is used for, but did not know 
the cost or value of the buildings or improvements; 
that he never owned any real estate there, nor nego- 
tiated for the purchase of any, and never knew of the 
sale of any, and never did any business there except 
to get supplies for his vessel. Held, that his opinion 
as to value was not admissible. Ib. 


INDORSEMENT. 


1. Indorsement of note: colluteral security: when in- 
dorsee of note not entitled to securities held by indorser. 
—Where a creditor, who holds a collateral security for 
a debt — for example, a bond secured by a mortgage — 
sells and transfers the debt, such sale carries with it 
the collateral security, the debt being the principal 
thing and the security but an incident which attends 
it. But this principle, as it arises out of equitable 
considerations, is applicable only in those cases in 
which equity requires that it should be, and never to 
the injury or against the equitable rights of the as- 
signor. Vose v. Scatcherd, as receiver, et al. Opinion 
by Jas. M. Smith, J. 

2. Right of indorsee does not resemble that of surety. 
—The right of the indorsee of a note, or the assignor 
of a debt, to the securities given to the original cred- 
itor, isin its nature like the right of a surety to re- 
quire from the creditor a transfer of whatever secu- 
rities were given by the principal to the creditor. But 
where a creditor holds securities for the protection of 
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and which are common to several distinct debts, a 
surety by the payment of one, or any part of such 
debts, acquires no right to be subrogated to any part 
of the securities. His right is to stand in the place of 
the creditor, and he must take that place, if at all, 
wholly and entirely, not in part; he must take it with 
all its burdens; he must pay all the debts for which 
the securities are held. He will then be entitled to 
every remedy which the creditor has against the prin- 
cipal debtor, not only through the medium of con- 
tract, but by means of all securities for its perform- 
ance. Ib. 

8. Transfer of note carries collateral security with it.— 
The defendants, the B. Car Co. and the B. and J. Rail- 
road Co., agreed that certain freight cars, owned by the 
Car Co., should be delivered to the Railroad Co., and 
that the latter should give its five several promissory 
notes, payable to the Car Co.’s order, at 12, 14, 15, 16 and 
17 months respectively, but that the title to the cars 
should remain in the Car Co. until payment of all the 
notes, when a bill of sale would be given; but in case 
of a failure to pay either of the notes when due, the 
Car Co. should be entitled, at its election, to take pos- 
session of the cars and sell them; the proceeds of the 
sale to be applied on the unpaid notes, and the balance 
to be retained by the Car Co. as rental for the use of 
the cars. The notes were, accordingly, made and de- 
livered to the Car Co., and the cars delivered to the 
Railroad Co. The 12 months’ note, before it became 
due, was sold and indorsed by the Car Co. to the plain- 
tiffs, who recovered judgment thereon against the 
Railroad Co., and execution returned unsatisfied. The 
Car Co., for a valuable consideration, extended the 
time for the payment of said notes, and allowed the 
Railroad Co. to remain in the possession of the cars and 
use them long after plaintiffs’ note became due. Held 
(on demurrer), that no right, benefit or interest, legal 
or equitable, in the cars or in the agreement passed by 
the indorsement of the note to the plaintiffs, and that 
they were not entitled in equity to have the cars sold 
to satisfy their judgment. Ib. 


NOTES OF RECENT DECISIONS. 


Bailment: rights of pledgee as to disposition of pledge. 
—A pledgee may sell a pledge if unredeemed in his 
hands, and his vendee under such sale will hold the 
pledge as against the pledgor until the amount it was 
pledged to secure is paid. Such vendee takes all the 
interest of the pledgee in the pledge. Before the 
pledgor can maintain replevin, he should tender to the 
person holding the pledge the amount for which the 
pledge was given. Sup. Ct., Illinois, June 22, 1877. 
Bradley v. Parks (Chic. Leg. News). 

Criminal evidence: existence of secret organization to 
establish motive.— Upon a trial for murder it appeared 
that, although the crime was instigated by one who 
wished to avenge a private injury, yet it was actually 
executed by the prisoners who were strangers to the 
murdered man, and had no cause of enmity against 
him. To explain the motive for the crime, the Com- 
monwealth offered to prove the existence of a secret 
and criminal organization which furnished men from 
one division to commit murder, and in return ob- 
tained men from the division to which the instigator 
of the crime belonged to murder a man obnoxious to 
the first division. Held, that this evidence was prop- 
erly admitted. Sup. Ct., Pennsylvania, May 7, 1877. 
Curroll v. Commonwealth (W. N. Cas.). 





Criminal law: conspiracy: partnership.—A com- 
bination between one member of a partnership 
and a third person to issue and put in circulation 
the notes of the firm, drawn by such partner for the 
purpose of paying his individual debts, the intention 
of the combination being fraudulent, is an indictable 
conspiracy. State v. Donaldson, 3 Vroom, 154; Reg. v. 
Warburton, L. R., 1 C. C. Res. 274. New Jersey Sup. 
Ct., June, 1877. State v. Cole (Somerset Gazette). 

Contract: personal services : payment for, conditioned 
upon sale of realty: failure of sale through the acts of 
the vendor: burden of proof.—The vendor of a tract 
of land employed A to perform certain services, pay- 
ment for which was conditioned upon the payment of 
the purchase-money by the vendee. Afterward a part 
of the purchase-money having been paid, the vendor 
released the vendee and accepted a new purchaser in 
his place, who, however, failed to pay the balance of 
the purchase-money. In a suit by A to recover the 
value of his services, held, that he could not recover 
without showing either payment of the whole pur- 
chase-money or a prevention of payment by the acts 
of the vendor. Held, further, that the burden of proof 
was upon A to show that the release of the first pur- 
chaser was without cause and prejudicial to his rights, 
and therefore amounted to a prevention of the sale. 
Sup. Ct., Pennsylvania, Feb. 5, 1877. Norris v. Mait- 
land (W. N. Cas.). 

Criminal pleading: election.—Where upon the trial 
of an indictment, in which the time alleged for the 
commission of the offense is not material, the evidence 
tends to prove an offense committed on a day other 
than that alleged in the indictment, and a precisely 
similar offense committed on the day alleged in the 
indictment, the State may elect for which it will pro- 
ceed. If a party does not object to evidence offered, 
it is discretionary with the trial court to grant or re- 
fuse his motion after it is received to strike it out upon 
an objection which was apparent to him, and which he 
might have made when the evidence was offered. Sup. 
Ct., Minnesota, May 31, 1877. State v. Johnston (N. 
W. L. Rep.). 

Divorce: counter charge: when adultery of plaintiff 
not bar.—In an action for divorce, upon any other 
ground than that of adultery, the adultery of the 
plaintiff is not a bar to the action. But if the plain- 
tiff claims in her complaint alimony, her adultery may 
be pleaded and proved as a defense, in whole or in part, 
to that claim. Sup. Ct., Minnesota, May 31, 1877. 
Buerfening v. Buerfening (N. W. L. Rep.). 

Election: votes cast at, preswmed to be all the legal 
votes.—The presumption is that the vote cast at an 
election, held according to law, is the vote of the whole 
number of legal voters, and this presumption cannot 
be rebutted by proof of the number of votes cast at 
an election held in the preceding year. Sup. Ct., Illi- 
nois. Melvin v. Lisenby (Cent. Law Jour.). 

Insanity: contracts by insane persons when not set 
aside.—Where persons apparently of sound mind, and 
not known by the adverse party to be otherwise, enter 
into a contract which is fair and bona fide, and which 
is executed and completed, and the property which is 
the subject of the contract cannot be restored so as to 
put the parties in statu quo, such contract cannot be 
set aside either by the alleged lunatic, or those who 
represent him. Sup. Ct., Illinois, June 22, 1877. Scan- 
lan v. Cobb (Chic. Leg. News). 

Juror: when competent: opinion of prisoner’s guilt: 
when of such a character as to disqualify juror.—A 
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juror, who has formed an opinion of the prisoner’s 
guilt, is not thereby disqualified from serving, unless 
his opinion be founded upon the evidence to be given 
or has become a fixed belief. A juror testified on his 
voir dire that he had a fixed opinion from what he had 
read, but that it was not such an opinion as would 
influence him in any degree as a juror to give undue 
weight to evidence against the prisoner, and that he 
felt certain he could divest his mind of all prejudice 
and be controlled only by the evidence. Held, that 
he was competent, inasmuch as he had no fixed belief of 
the guilt of the prisoner, and had no opinion founded 
upon the evidence to be given. Sup. Ct., Pennsylvania, 
May 7, 1877. Curley v. Commonwealth (W. N. Cas.). 

Mechanics’ lien: subordinate to prior mortgage: at- 
taches to building only.—A mortgage was executed on 
certain land, upon which was standing an old paper 
mill. The mortgagors afterward tore down the old 
building in part and erected a new one, more in the 
nature of repairs or enlargement of the old one. Held, 
that the mortgage was a paramount lien on the land 
and building. Where the claim of B. & S., for engine 
and pump to run the paper mill, and their lien thereon 
was subsequent to the other liens thereon, held, their 
mechanics’ lien did not lie upon the articles furnished, 
but upon the building itself. Sup. Ct., Iowa, April, 
1877. Equitable Ins. Co. v. Slye. 

Partnership : agreement to indemnify retiring partner 
against existing contracts of the firm: presumption as to 
knowledge of liquidating partner with regard to such 
contracts: evidence: proof of contents of letters: what 
not admissible: parol proof corroborutive and explana- 
tory of matters of record.—It is the duty of a partner 
who has agreed to indemnify his retiring copartner 
from existing contracts and obligations of the firm, to 
ascertain the extent and nature of a liability of the 
existence of which he has knowledge, and, if he fail to 
do so, his ignorance thereof is no defense to an action 
for not keeping the retiring partner indemnified. An 
authorized agent of the firm of A & B procured pat- 
terns for the firm, agreeing to return them imme- 
diately after using. They were not returned. Upon 
a dissolution of the firm, A agreed ‘‘to save and keep 
harmless”? B from all existing contracts and obliga- 
tions. Suit was brought against B for the value of the 
patterns. B gave notice of the suit to A, calling upon 
him to defend. This A declined to do, upon the 
ground that he had no knowledge of the contract to 
return the patterns. Judgment having been rendered 
against B, he brought suit against A for damages: 
Held (reversing the judgment of the court below), that 
A, knowing that the patterns did not belong to the firm, 
and having them in his possession, was bound to find 
out all the duties and obligations of the firm concern- 
ing them. Sup. Ct., Pennsylvania, Oct. 9, 1876. Fuar- 
rington v. Woodward (W. N. Cas.). 

Probute of will: when formal notice not necessary to 
conclude legutee.—Where a legatee under a will is shown 
to have had actual knowledge of proceedings to set it 
aside, he cannot be permitted to come in afterward 
and review the controversy, on the ground that legal 
and formal notice had not been served on him. Sup. 
Ct., Pennsylvania, Nov. 24, 1876. Appeal of Johnston, 
Connell’s estate. 

Real estate : tenancy in common: hedge, how far a parti- 
tion fence.—Hedges planted upon the division line be- 
tween premises do not attain the character of a parti- 


tion fence, so as to impress upon the respective owners | 


the character of occupancy in severalty, until they be- 





come sufficient to turn stock. So long as stock can pass 
at will, from the premises of one to those of the other, 
adjoining proprietors are occupying in common with- 
out a partition fence. An owner of premises occupied 
as above, may throw any portion of the same, not less 
than twenty feet in width, tocommon, upon giving six 
months’ notice to the adjoining owner. Sup. Ct., 
Iowa, April, 1877. Miner v. Bennett (West. Jurist). 

Vendor and vendee: sale of chattels: warranty: evic- 
tion: misrepresentation of title: sale of patent.—Where 
defense is made to the payment of purchase-money for 
breach of warranty of title, there should be proof of 
eviction or of an involuntary loss of possession. While 
the vendee holds the covenant and retains the posses- 
sion he cannot withhold the purchase-money. B. svld 
to K. all his right, title, and interest in and to certain 
personal property, and in and toa patent right fora 
sum to be paid by weekly installments. K. took pos- 
session of the property and paid the installments as 
they fell due for nearly two years, and then declined 
to make further payments. In an action for the bal- 
ance of the purchase- money, K. offered to prove that 
B. had no title at the time of sale, having parted with 
his interest some months previous to W., from whom 
K., within a month after his purchase from B., again 
purchased the property, and that he did not go into 
possession until after such purchase from W.; also 
that the patent was a nullity, and that at the time of 
sale B. represeuted himself to be the owner of one- 
half of the patent, whereas he had previously parted 
with all his interest therein. The court below excluded 
thisevidence: Held (affirming on this point the court 
below), that no eviction having been proved, the defect 
of title in the vendor constituted no defense; but, held 
(reversing the judgment of the court below), that the 
representation of the vendor that he owned an interest 
in the patent, when in fact he did not, was a fraud 
which the vendee was entitled to set up as a defense. 
Sup. Ct., Pennsylvania, May 7, 1877. Krumbhaar v. 
Birch (W. N. Cas.). 

Warranty on sale of personal property.—Where de- 
fendants sold plaintiff a worthless reaping aud mowing 
machine, and warranted it to be good for the purposes 
for which it was intended, plaintiff is entitled to 
recover, and the measure of damages is the difference 
between the actual value of the machine and what it 
would have been worth if it had been as warranted, 
with interest at six percent. And plaintiff's right to 
recover is not affected by the fact that the purchase- 
money was paid after the defects were discovered, 
where the plaintiff had tendered back the machine, 
and only retained it in order that the plaintiff might, 
by furnishing new gearing, make the machine as good 
as warranted. Opinion by Norton, J. Courtney et al. 
v. Boswell. 

——__>__—__ 


COURT OF APPEALS ABSTRACT. 
APPEAL. 


When not allowable: order not granting new 
+rial.—An action was tried before the court which 
made certain findings of fact and conclusions of law 
and gave judgment. On appeal the General Term re- 
versed the judgment but did not order a new trial, 
and no judgment was entered on the order of the Gen- 
eral Term. Held, that no judgment could be ren- 
dered by this court, the appeal not being from an 
order granting or refusing a new trial, nor from a final 
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judgment. Appeal dismissed. Rust v. Hansels. 
Opinion by Rapallo, J. 
[Decided May 22, 1877.] 

CARRIER OF PASSENGERS. 

Railroad company owning two lines between same 
terminal points need carry only over shorter one.— 
Plaintiff purchased a ticket from Lockport for Troy 
over the defendant’s railroad. Theticket read simply 
* Lockport to Troy,” and did not indicate what route 
to take. From Rochester to Syracuse, which is a part 
of the route from Lockport to Troy, defendant has 
two roads, one, the short route, over which all through 
trains go, and the other, a longer route. Held, that 
the contract by defendant was to carry plaintiff over 
the usual and most direct route, and if he chose to go 
by the longer one defendaut was entitled to charge 
him extra for traveling thereon. Judgment below 
affirmed. Bennett v. N. Y. C. & H. R. R. R. Co. Opin- 
ion by Church, C. J. 

[Decided May 22, 1877. Reported below, 5 Hun, 599.] 
FIRE INSURANCE. 


1. Insurance of interest of mortgagee: subrogation.— 
By a policy of insurance against fire upon mortgaged 
real estate issued to the mortgagee upon “her in- 
terest as mortgagee,”’ it was provided that “in case 
of loss the assured shall assign to this company an 
interest in said mortgage equal to the amount of 
loss paid.’”’ The mortgage contained the usual clause 
for insurance by the mortgagor, and in case of default 
provided that the mortgagee might make such insur- 
ance and the premiums paid should be deemed se- 
cured by the mortgage. The insurance was made by 
the mortgagee who ashed the owner of the mortgaged 
premises to repay it, and he promised to do so and 
said it was all right, and the mortgagee instructed her 
attorney to collect the insurance with principal and 
interest upon the mortgage. Held, that in case of 
loss and paymeut of the insurance to the mortgagee, 
the insurers were entitled to an assignment of the 
mortgage aud were not affected by any agreement or 
transactions between the owner of the-mortgaged 
premises and the mortgagee. Judgment below re- 
versed. Foster et al., trustees, v. Van Reed. Opinion 
by Miller, J. Church, C. J., dissented. 

2. Owner of mortgaged premises prevented insuring 
by act of mortgagee : effect of .—Held, also, that a claim 
by the owner that the mortgagee by her declarations 
prevented him from insuring in his own behalf did 
not estop either her or her assigns from denying that 
the money received for insurance was to be applied 
upon the mortgage. Ib. 

[Decided May 22, 1877. Reported below, 5 Hun, 321.] 
NEGLIGENCE. 

Railway company piling material on its own land so 
as to obstruct view of approaching train, not.—Plaintiff 
was injured by a passing train while crossing a rail- 
road track at a private crossing. At the time of the 
accident there was a quantity of stumps and other 
material which the railroad company had piled on its 
own land, which prevented one coming toward the 
track at the crossing from seeing approaching trains. 
Held (reversing the decision of the court below), 
that it was not negligence for the company to so pile 
che stumps and material ou its own land as to obstruct 
the view of trains, though the existence of such 
ebstructions might have a bearing upon the question 
of the contributory negligence of plaintiff and that of 
the degree of care with which trains approaching the 





crossing should be run. (Richurdson v. N. Y.C. R. 

R. Co., 45 N. Y. 846, and Mackey v. N. Y. C. R. R. Co., 

85 id. 75, distinguished.) Cordell v. N. Y. C. and H. 

R. R. R. Co. Opinion by Church, C. J. 

[Decided June 12, 1877. Reported below, 6 Hun, 461.] 
PARTIES. 

In action for fraud in sale of real estate: when person 
not named in contract may maintain action.— Plain- 
tiffs husband made a contract under seal in his own 
name for the purchase of real estate. He acted as the 
agent of his wife and this was known to the vendor, 
and the wife was present during the negotiations, paid 
the consideration and thereafter received the deed 
which was executed in pursuance of the contract and 
took possessiou of the real estate and occupied it. 
Held, to be sufficient to give her a right to maintain au 
action in her own name against the vendor founded on 
fraud and misrepresentation in making the sale. 
Judgment below affirmed. Beardsley v. Duntley. 
Opinion by Miller, J. 

(Decided May 22, 1877.] 
PARTNERSHIP. 

1. Dissolution of: notice to those dealing with firm: 
who is a dealer : agent.—Plaintiff was an agent employed 
by the firm of D. B. & Co. to purchase lumber for it. 
Held, a dealer with the firm, so as to entitle him to the 
protection of the rule which makes a retiring partner 
liable for subsequent engagements made by his former 
copartner in the firm name with those who had pre- 
vious dealings with the firm aud who entered into the 
new transaction without notice of the change in the 
partnership. Judgment below affirmed. Austin v, 
Holland et al. Opinion by Andrews, J. 

2. Notice by mail, when insufficient : question of fact.— 
The firm did business at Toledo, Ohio; plaintiff resided 
at Detroit. Notice of the dissolution of the firm was 
published in the Toledo papers, and a copy was mailed 
to plaintiff at Detroit. Plaintiff denied ever receiving 
the notice. Held, that actual notice to plaintiff was 
necessary; that merely mailing the notice was not 
sufficient if it was not received, and that whether it 
was received was a question of fact for the jury. Ib. 

3. Presumption as to letters sent by post.—When let- 
ters are sent by post to a party at his residence it is 
presumed that they were received by him in due 
course. But this is a presumption of fact and not of 
law aud may be repelled by proof. Ib. 

[Decided May 22, 1877.] 


SHIPPING. 

1. Steam-tug and canal boat towed by it: relations 
between master and servant. — A tug was towing canal 
boats down the Hudson river when a collision took 
place, at night, between one of the canal boats anda 
tug coming up the river. The canal boat at the time 
displayed no light, which was one cause of the collis- 
ion. The court left it to the jury to find whether 
or not, at the time those in charge of the canal boat, 
were under the direction and control of those in charge 
of the tug towing it, so as to make them the servants of 
the owners of the tug. Held, error. The question was 
one of law for the court and not of fact for the jury, 
Judgment below reversed. Arctic Fire Ins. Co. v. 
Austin. Opinion by Allen, J. 

2. Respondeat superior : tug and boat towed.—The fact 
that a steam-tug furnishes the motive power fora canal 
boat and undertakes to tow it “ at the risk of the master 
and owner” of the latter, does not relieve the one in 
charge of the canal boat from the obligation to use 
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every precaution necessary to guard against the perils 
of navigation, neither does it constitute the proprie- 
tors of the tug common carriers or make them liable 
for the negligent acts of those in charge of the canal 
boat withiu the doctrine of respondeat superior. Ib. 

3. Duty of boat towed to exhibit lights: negligence.— 
The canal boat which was run into by the upward- 
bound tug was the outer boat on the larboard side of 
the front one of three rows of four boats, which were 
being towed by a hawser astern of the downward- 
bound tug. It did not exhibit the statutory or cus- 
tomary lights. Held, negligence on the part of the 
canal boat owners. Ib. 

4. Rights of owner of cargo in case of collision.— 
The owner of a cargo transported by one vessel has no 
action against the owner of another vessel negligently 
coming into collision and causing injury to the cargo, 
if the negligence of those in charge of the vessel carry- 
ing the cargo contributed to that injury. (Steamboat 
Allas v. Phenix Ins. Co., 15 Alb. L. J. 102, distin- 
guished.) Ib. 

[Decided May 22, 1877. Reported below, 6 T. & C. 68; 

3 Hun, 195.] 

SPECIFIC PERFORMANCE. 

Vendee in possession under parol contract for sale of 
real estate. —The vendor, at the time of the sale of 
certain real estate, represented that the description in 
the deed included a small piece of land which was not, 
in fact, included therein. The vendee took possession 
of this piece and occupied, but made no permanent 
improvements. Held, that the case was not within 
the statute of frauds; that an action in equity to com- 
pel a conveyance would lie, and that the plaintiff was 
not limited to an action for damages for the fraud, 
(Glass v. Hulbert, 102 Mass. 24, criticised and distin- 
guished.) Judgment below affirmed. Beardsley v. 
Duntley. Opinion by Miller, J. 

[Decided May 22, 1877.] 
—_—___.—_____— 
APPEALS TO FEDERAL SUPREME COURT 
FROM STATE COURTS.—ONLY FINAL 
JUDGMENTS REVIEWABLE. 


N Davis v. Crouch, which was recently before the 
United States Supreme Court, the controversy was 
over an estate left by one Hector Davis, in which the 
Supreme Court of Appeals of Virginia rendered the 
following judgment: 

“This day came again the parties by their counsel, 
and the court, having maturely considered the tran- 
script of the record of the decree aforesaid, and the 
arguments of counsel, is of opinion, for reasons stated 
in writing and filed with the record, that the said chan- 
cery court erred in overruling the appellants’ fifteenth 
exception to the report of Commissioner Evans; in- 
stead of doing which, the said court ought to have re- 
committed the said report, asto the matter of the ex- 
ception, to a commissioner of the court, with instruc- 
tions to make further inquiry, and report as to the 
debts of the estate of Hector Davis at the time of his 
death, by persons residing in the State; whether any 
of said debts, aud which of them reported as worth- 
less or doubtful, are now available, or might have been 
collected or secured by lien upon real estate or other- 
wise, or by suits instituted since the death of the tes- 
tator, and as to any other matters connected with said 
debts which the said commissioner might deem ma- 
terial, or concerning which either of the parties might 
require him to make inquiry and report; but the 





court is further of opinion that there is no other 
error in the said decree than as aforesaid. Therefore, 
it is decreed and ordered that so much of the said de- 
cree as is above declared to be erroneous, be reversed 
aud annulled, and the residue thereof affirmed; and 
that the appellee, R. D. James, pay to the appellants 
their costs by them expended in the prosecution of 
their appeal aforesaid here. And it is ordered that 
this cause be remanded to the said chancery court 
for further proceedings to be had therein, in conform- 
ity with the foregoing opinion and decree, which is 
ordered to be certified to the said Chancery Court of 
the city of Richmond.” The question was, whether 
this judgment was reviewable by the Supreme Court 
of the United States. The court said: 

This judgment has been brought to this court by 
one of the parties upon a writ of error, and the ex- 
ecutor now moves to dismiss the writ, because 
the judgment of the Court of Appeals was not 
the final judgment or decree in the suit. Our 
jurisdiction upon writs of error to State courts is con- 
fined to the final judgment or decree in a suit in the 
highest court of the State in which a decision in the 
suit can be had. Rev. Stat. 709. This, we think, 
is not such a judgment. It decides some of the 
questions involved in the controversy between the 
parties, but the suit itself has been sent back to the 
Circuit Court for further proceedings, in conformity 
to the opinion filed with the record. In short, the 
judgment is one of reversal only, which, as we have 
uniformly held, is not a final judgment in the suit. 
McUComb v. Commissioners, 91 U. 8.2; Parcels v. John- 
son, 20 Wall. 654; Tracy v. Holcomb, 24 How. 427. Af- 
ter the further proceedings which have been ordered 
in the Circuit Court the suit may be again taken to 
the Court of Appeals and another judgment rendered 
there. 

The object of the parties is to settle and distribute 
the estate of the testator under the direction of the 
court. The plaintiffs in error are only interested in 
securing the payment of their legacy. A statement of 
the accounts of the executor, upon the principles set- 
tled by the Court of Appeals, may produce a fund suf- 
ficient to satisfy them. The only question upon which 
our jurisdiction can be invoked arises out of the de- 
cision as to the liability of the executor to account for 
his investments in Confederate securities. As to this, 
the present plaintiffs in error, having been non-resi- 
dents of the Confederate territory during the war, 
occupy a different position from the other parties, and 
until the suit has been finally disposed of in the State 
courts, the fund ascertained, and the results of a de- 
cree ordering distribution known, we cannot tell 
whether they will be injuriously affected by the errors 
now complained of. They cannot bring the case here 
for the benefit of the other parties interested in the 
estate, except so far as the relief granted to them may 
indirectly operate to the advantage of the others. If 
in the end, upon the distribution of the estate under 
the principles of accounting as now established, they 
shall not be able to obtain payment of the amount due 
them, the case may be again taken to the Court of Ap- 
peals upon the future decree of the Circuit Court, and 
from there here if necessary. Whether their interest 
in the convertible value of the Confederate currency 
invested in Confederate bonds for the purchase of 
State stock is sufficient to justify them in doing so will 
be a matter for them to determine after the final de- 
cree has been reudered. 











88 





THE ALBANY LAW JOURNAL. 











In the present condition of the suit, however, we 
are compelled to dismiss the writ for want of juris- 
diction. 

—_—__ > -—__—_ 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW JERSEY. COURT OF 
ERRORS AND APPEALS, NEW JERSEY.* 
ACTION. 

Tort for taking clay from pit by vendee under parol 
contract.—An action in tort will not lie against a per- 
son who takes clay from an open pit, such person be- 
ing in possession of the premises under a parol agree- 
ment to purchase, and with which agreement he failed 
to comply. (The case of Freeman v. Headley, 4 Vroom, 
623, distinguished.) Beattie v. Connolly. 

CORPORATION. 

Public corporation not liable for act done ultra vires. 
—A public corporation cannot be sued for the dam- 
ages resulting from an act which is ultra vires. A 
road board, having the power, widened a public 
avenue, and in so doing, embraced the mill-dam of 
the plaintiff; took down such dam, and in lieu of it 
built another dam outside of the area of the highway 
and on land owned by a third party; such dam so con- 
structed, having given way, the plaintiff was deprived, 
for some time, of the use of the water in his pond. 
Held, that an action for such damage would not lie, as 
the building of the substituted dam was ultra vires. 
Wheeler v. Essex Public Road Board. (Court of Er- 
rors and Appeal.) 

COVENANT. 


For benefit of third parties: when enforceable.—Al- 
though a deed is inter partes, a covenant therein made 
with a third person may be enforced by such third 
person by suit, if it clearly appears by the instrument 
that it was the intention to confer such right. The 
mere presence, in such deed, of a covenant with a 
third person, will not, as has been held by many cases, 
be evincive, by its own force, of such intention. Na- 
tional Union Bank at Dover v. Segur. 


FOREIGN JUDGMENT. . 

Judgment in courts of another State when not im- 
peachable.—A judgment rendered in another State, 
when sued on here, can be impeached only on the 
ground that the adjudging court did not have juris- 
diction over the person of the defendant or the sub- 
ject-matter. If the defendant was present in the 
foreign State when proceedings were begun, and pro- 
cess was served upon him, no irregularity, in such 
service, unless such as deprived it of all citatory effect, 
can be set up against the judgment issuing thereon in 
a suit on such judgment in this State. Jardine v. 
Reichert. 

NEGLIGENCE. 

1. When‘ question for jury.—In actions for per- 
sonal injuries, caused by railroad trains, where there 
are doubtful and qualifying circumstances, the ques- 
tion of negligence or want of proper care must be left 
to the jury. Bonnell v. The Del., Lack. and Western R. 
R. Co. 

2. Contributory negligence: when necessary to au- 
thorize nonsuit.—The plaintiff will not be nonsuited 
unless, upon his own showing, he is guilty of negti- 
gence which contributed to the injury; nor will the 
verdict be set aside unless the jury are clearly wrong 
in their conclusion. Ib. 


* To appear in 10 Vroom’s (39 N. J. Law) Reports. 








3. What does not constitute negligence in kaw.—Where 
& person, as he approaches a railroad crossing, with a 
single track and infrequent trains, sees a train with the 
rear toward him, going, apparently, in an opposite di- 
rection, and is deceived by appearances, and his atten- 
tion distracted by the actions of persons at a distance 
attempting to warn him of his danger from the train 
which is backing rapidly and quietly toward him, and 
a wagon has crossed just before him, it will be left to 
the jury to say whether there is want of proper care. 
Ib. 





PROXIMATE CAUSE. 


1. Fire communicated from adjoining lands. —Where 
oue, by negligence or misconduct, occasions a fire on 
his own premises, or the premises of a third person, 
which spreads from thence to the plaintiff's property, 
and causes an injury, the injury is not, as a legal propo- 
sition, too far removed from his negligent act to in- 
volve him in legal liability. (Ryanv. N. Y. C. R. R. 
Co., 35 N. Y. 210, and Penn. R. R. Co. v. Kerr, 62 
Penn. 353, disapproved.) Del., Lack. and West. R. R. 
Co. v. Salmon. (Court of Errors and Appeals.) 

2. Liability for results of negligent act: when question 
of causation is for jury.—In actions for injuries result- 
ing from fire originating through the defendant's neg- 
ligence, and communicated to the plaintiff's property, 
where distance, intervening objects, or the manner in 
which the fire was communicated, present the ques- 
tion whether the plaintiff's loss is attributable to the 
defendant’s negligent act, and there be no intervening 
ageucy apparent which may stand, in law, as the im- 
mediate cause of the injury, the question is one for 
the jury whether, under all the conditions under 
which the loss happened, the destruction of the plain- 
tiff's property was a result that might reasonably have 
been expected—though not, in fact, anticipated — 
from the defendant’s negligent act. Ib. 

RAILROAD. 


1. Duty of railroad company to keep lands free from 
combustibles.— A railroad company is bound to keep 
its track free from combustible matter, whereby fire 
may be communicated from its locomotives to adjoin- 
ing property. Negligence in suffering combustible 
matter to accumulate on its right of way, so as to 
make it dangerous to adjoining property to run its 
locomotives through it, will make the company liable 
for injuries from fires originating in such combustible 
matter from coals dropped or thrown from its locomo- 
tives, and carried thereby to adjoining property, 
though there be no allegation that the engine from 
which the coals were dropped or thrown was improp- 
erly constructed or driven. Del., Lack. and West. R. 
R. Co. v. Salmon (Court of Errors and Appeals). 

2. Duty of adjoining owner as to combustibles on 
lands.— The owner of lands adjacent toa railroad is 
not obliged to keep his lands contiguous to the track 
free from leaves or other combustible matter coming 
or being thereon. He may cultivate, build upon and 
use his lands, or leave them in a state of nature, as he 
may see proper, and will take upon himself no other 
risks than such as are incident to the operation of the 
road with proper care by the company, and will never- 
theless be entitled to damages for injuries by fires 
arising from the negligence of the company in the 
construction or management of its locomotives, or in 
the condition in which its track is suffered to re- 
main. Ib. 

3. Railroad company liable for setting fire wpon ad- 
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joining lands without reference to manner of acquiring 
right of way.— Nor will such owner be barred of recov- 
ery of damages for injury by fires caused by the negli+ 
gence of the company, by the fact that the company 
acquired the right of way through his land by grant or 
condemnation. A conveyance of land for railroad 
purposes, or an assessment of the value of lands taken, 
and damages under proceedings to condemn, only bars 
the recovery of such damages as naturally and neces- 
sarily arise from the use of the premises for the 
authorized purpose, and will not bar the recovery of 
damages for injuries arising from an unskillful or im- 
proper construction, or negligence in operating the 
road. For such damages the remedy by action re- 
mains, notwithstanding the conveyance or condemna- 
tion. By a provision in the charter of a railroad com- 
pany, its road was declared to be a public highway for 
the use of steam engines and cars propelled by steam 
engines only. Held, that the company was liable for 
injuries from fire thrown by the locomotive of another 
company, which the defendants suffered and permitted 
to be run on the road without any spark-arrester on 
it, its defective condition being known to the defend- 
ants’ train dispatcher, who exercised no supervision 
over it. Ib. 
REAL ESTATE. 


When covenant runs with land.— A covenant that 
confers an immediate, permanent and beneficial effect 
on the use to which real estate is designed to be ap- 
plied, will run with the title. Nat. Union Bank at 
Dover v. Segur. 

——__>___— 


BOOK NOTICES. 


McARTHUR’sS REPoRTS. — VOLUME II. 


of & Argued and Determined in the Supreme 

Court of the 1 District of Columbia (General Term), Dom 
the January Term, 1875, to the September Term, 1876, 
inclusive. By Arthur McArthur, Associate Justice. 

Washington : Government Printing Office, 1877. 
HILE the territorial jurisdiction of the Supreme 
Court of the District of Columbia is very limited, 
and the population for which such court determines 
the law is comparatively small, the court is made up of 
judges of national reputation, and the members of the 
bar who practice before it are men whose ability has 
given them pre-eminence not only locally but through- 
out the country. Nearly every case litigated in this 
court has, therefore, the advantage of being argued 
and adjudicated by lawyers of prominence. This 
gives these reports a position that they would not 
otherwise have, and a position which they will keep as 
long as Washington remains the Federal capital. 
Among the cases of value and interest in the present 
volume, we notice these: Pabst v. Balt. & O. R. R. 
Co., p. 42. It was here held, that an instruction toa 
jury that when the name of a station is called out on 
a railroad car before it reaches such station, it is to be 
presumed to be done by an agent of the company, and 
if the call is false it is the duty of the company to have 
it countermanded, and if that is not done, the company 
will be liable for any injury happening to a passenger 
acting upon such call, was erroneous. District of 
Columbia v. Humason, p. 158. An act of the legisla- 
tive assembly of the District imposed a tax of $200 per 
annum upon commercial agents. This enactment was 
held to be valid under the Federal constitution. Van 
Reswick v. Lamon, p. 172. The lien of a judgment 
creditor upon real estate has priority over an attorney’s 





lien for services rendered the defendant in a subse- 
quent suit involving the same property. Clark v. 
President, etc., Nat. Metrop. Bank, p. 249. The present- 
ment of acheck by the holder the day following its 
receipt is not negligence. The drawer of a check 
cannot be sued until after the check is presented for 
payment. Weed v. Black, p. 268. Contracts for servi- 
ces in procuring legislation are void as against public 
policy, though agreements for compensation for col- 
lecting evidence, preparation of papers and arguments 
are valid. Second Nat. Bank of Leavenworth v. Smoot, p, 
871. A note made in Washington, but dated and made 
payable at Leavenworth, Kansas,and sent to a bank 
at Leavenworth and by it discounted, is governed by 
the laws of Kansas as respects the question of usury. 
Phelps v. McDonald, p. 375. A claim held by a bank- 
rupt upon money paid to the British government 
under the treaty of Washington of 1871, is not within 
the jurisdiction of the bankrupt court, so that an 
assigument thereof to the assignee in bankruptcy can 
be compelled. Burbridge v. Fackler, p. 407. A con- 
tract for a contingent fee for the collection of a claim 
against the United States, which is otherwise fair on 
its face, is not in violation of public policy. Dizon v. 
Wilkinson, p. 425. If a man carefully makes excava- 
tions on his own land he is not liable to an adjoining 
owner for injury done to his house thereby. Sanders 
v. Lyon, p. 452. A misrepresentation of the law is not 
ground for the avoidance of a contract. Converse v. 
Wash. & G. R. R. Co., p. 504. The conductor of a 
horse railway car has the right to expel a passenger 
who is intoxicated and vomits in the car. Grumbone 
v. Mayor, etc., of Washington, p. 578. A municipal 
corporation held not liable for the wrongful act of a 
police magistrate and policeman, committed in at- 
tempting to enforce au unauthorized ordinance. In 
such a case the doctrine of respondeat superior does 
not apply. The reporting in the present volume is 
carefully done and the book is well printed and 
bound. 


Tue AMERICAN LAW REVIEW. 


The American Law Review. aly, 1877. atoms Moorfield 
Storey, Samuel Hoar. Vol. XI—No. Boston: Little, 
Brown & Company, 1877. 

The present number of this publication contains the 
usual amount of valuable matter. The essays, four 
in number, are upon these subjects: ‘‘The Case of 
the Franconia,” ‘‘ Primitive Notions of Modern Law,” 
“Tnsanity as a Defense in Criminal Cases” and ‘‘ The 
Bench and Bar in France.’’ They are all of them 
interesting reading and the two first named especially 
of a high order of merit. The digests of English and 
American reports and of cases in bankruptcy are as 
usual thoroughly well done. The book notices are 
well written, though there seems to be a leaning in 
favor of Boston authors and Boston publications, some 
of the works issued in that locality being unduly 
praised while some of those coming from other sec- 
tions are criticised, we think, somewhat unfairly. The 
reviewer of Abbott’s New Cases manifests a remarka- 
ble want of information in respect to the prevalence 
of practice under the Code. He says: “ As the object of 
this series of reports is to illustrate the practice under 
the New York Code, and as happily that mysterious 
system exists nowhere but in the courts of New York 
the principal value of this series is naturally to practi- 
tioners in the courts of that State.’’ According to the 
latest accounts this practice instead of being confined 
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to New York isin force in considerable more than one- 
half the States of the Union and a code of procedure 
of the same nature is in force in England. The sum- 
mary of events in this number is very interesting, 
though perhaps not as much so as we have known it to 
be in some previous numbers. 


— + 
NOTES. 

'PHE Rivesta de Disiciplini Carcerarie for May, 1877, 

has been received. This isan Italian journal, pub- 
lished at Rome, and is devoted more particularly to 
criminal jurisprudence, and is conducted under the 
supervision of some of the ablest minds of Italy. The 
present number contains an article on the meeting of 
the International Prison Congress at Stockholm; an 
account of the Philadelphia Society for Alleviating 
the Miseries of Public Prisons; the proceedings in 
the Italian Parliament in relation to a proposed law 
for the conditional liberation of convicts; an article 
on prison reform in Crotia, and a number of minor 
articles. The number appears to be one of more than 
usual excellence.—— Messrs. G. P. Putnam’s Sons 
issue in pamphlet form an article on ‘* The Scientific 
Basis of Delusions, a new theory of Trance and its 
bearings on human testimony. By George M. Beard, 
A.M.,M.D.” The article in question was read before 
the New York Medico-Legal Society on the Ist of No- 
vember last. It is an able and exhaustive discussion 
of a very interesting and important subject, and 
merits the attention of both the legal and the medical 
professions. 


A correspondent of the Chicago Legal News makes 
some important suggestions to attorneys upon the not 
exactly legal but very important subject of ink. He 
says that the various fluids of a violet or purple tinge, 
which are very extensively used, are worthless, as 
they will, if exposed to the light, fade in a short time 
and become illegible, and should on no account be 
used in the preparation of papers of any value. The 
old fashioned black inks, made of a gallate or tonnate 
of iron, are the only safe inks in use. These undergo 
changes in time recognizable with the microscope, but 
under ordinary circumstances, as is well known, writ- 
ing executed with these inks remains legible for cen- 
turies. Among the inks which he examined were 
Maynard and Noyes’, Carter’s and Arnold’s. These 
can all be discharged with more or less facility from 
the paper by chemical agents, but until an ink is in- 
vented which cannot be thus affected, such as these 
should alone be used. He states that there are a num- 
ber of black inks in the market which are equally as 
fugitive as the purple and violet inks. 

The Solicitors’ Journal thus describes the edifice 
known as the New Law Courts: A uumber of techni- 
cal studeuts of the Artisans’ Institute recently paid 
a visit to the New Law Courts, and were shown over 
the buildings by Mr. Colling, the government clerk of 
the works. After explaining the original design to 
lay the ground out between Carey street and the 
Strand as a public garden, Mr. Colling proceeded to 
the central hall, a structure which may be said to be 
the key of the whole building. This is 230 feet long 
and 45 feet wide, with a height of 80 feet. In this place 
the witnesses and jurors will meet and be conducted 
to the waiting-rooms of the various courts in which 
they are to be engaged. These courts are eighteen in 





number, and are so arranged that the judges can enter 
each court by means of a separate corridor, without 
coming in contact with any one. The barristers are 
also provided with a special corridor, running the 
whole length of the building, and the public, who will 
be admitted into the galleries of the court only, are 
similarly provided. Beneath the central hall is the 
machinery for heating and ventilating the various 
courts. On the east side is the quadrangle, and under 
this is an immense tank of water. This water will be 
forced into the towers and used in case of fire. The 
largest court at present in the building is the Lords 
Justices’, which is 39 feet by 49 feet. A portion of the 
edifice, that which is devoted to the offices, is expected 
to be finished and put into use at the end of the pres- 
ent year. Mr. Colling then explained the various 
points of interest —the peculiar bricks which are be- 
ing made specially by the contractors, Messrs. Bull, 
at Southampton, the saddle-back towers, and every 
thing of interest to the students. The present con- 
tract is to be completed in 1880, but it came out inci- 
dentally that a strike among the masons was appre- 
heunded shortly, which might retard matters. 


The London Times thus refers to a difficulty which 
sometimes arises in the English courts but which has 
as yet not troubled us here: ‘ That pervading uncer- 
tainty which characterizes the practice and procedure 
of the Supreme Court of Judicature has now extended 
to the question as to what clothes should be worn on 
red-letter days. Mr. Justice Field appeared this (Satur- 
day) morning in those brilliant robes which learned 
judges wear on days which commemorate the birth of 
Her Majesty or the death of the saints. On taking 
his seat, one of Her Majesty’s counsel proceeded to 
address him. But His Lordship drew attention to the 
fact that his wig was not of those dimensions which 
the solemnity of the day required. The learned coun- 
sel in question stated that he hoped that it would 
not be supposed that he was capable of any want of 
respect either to Her Majesty or to the court, and 
that he would without delay attire himself in the 
full-bottomed wig; he had, however, understood that 
the full-bottomed wig should not be worn at nisi prius. 
About the same time, in an adjoining court, where 
sittings at nisi prius were being held, the learned 
judge took his seat in the black gown ordinarily 
worn by learned judges when sitting at nisi prius, 
probably being under the impression, as was the 
learned counsel above referred to, that during sittings 
at nisi prius no change of attire was necessary or 
proper. Indeed, two of Her Majesty’s counsel, who 
appeared in their full-bottomed wigs, seeing the 
mode in which the learned judge was attired, left 
the court and lost no time in changing their full- 
bottomed wigs for a less imposing head-gear.” 

Lord Justice Mellish died on Saturday, June 16, at 
his residence in London in the sixty-third year of his 
age. His lordship was the second son of the late Very 
Reverend Edward Mellish, Dean of Hereford. He 
was educated at Eton, and at University College, 
Oxford. From 1840 to 1848 he practiced as a special 
pleader. In the latter year he was called to the bar, 
and became a member of the Northern Circuit. In 1861 
he was made Queen's Counsel; and, in August, 1870, he 
was appointed Lord Justice of Appeal. The English 
press speak in very high terms of his ability and 
learning. 





THE ALBANY LAW JOURNAL. 











The Albany Law Journal. 


ALBANY, JULY 21, 1877. 











CURRENT TOPICS. 


1 apes seems to be a growing tendency among 

reporters to omit all mention of the labors of 
counsel in the presentation of decisions to the pub- 
lic, and, indeed, many of them never give any thing 
more than the names of the counsel and the parties 
for whom they appeared. This is precisely the re- 
verse of what was the practice in the early days of 
reporting. Take a volume of Johnson’s Reports, 
for instance. There appears, first, a full statement 
of facts; next comes the arguments pro and con. 
of counsel, and the opinion occupies only a brief 
space in the report. The early reporters published 
the case — those of modern times only give the de- 
cision. It may be said that the decision, and the 
reasons of the court for giving it, is all that is 
essential, but this is not uniformly or usually correct. 
The counsel in any case devote much more time and 
care to examining the principles involved in it than 
does the judge or court that determines it. To be 
sure the counsel are biased in their arguments and 
citations, but this fact is known and can be allowed 


for; and it is not certain that the court in a given’ 


case is free from bias. Besides, many cases which 
are fully and carefully prepared and argued are de- 
termined upon some immaterial technicality, and 
the opinion touches upon none of the important 
points presented. It would perhaps be inexpedient 
to-day to give the arguments of counsel with the 
fullness with which the early reporters gave them, 
but more attention should be paid to counsel than 
merely giving their names. A brief statement of 
the points advanced upon each side, with the cita- 
tions of authority made, ought to accompany each 
reported decision. The doing of this is sometimes 
difficult on account of the extreme length of the 
arguments, but, when propefly done, it adds much 
to the value of the report. A counsel making an 
argument could, in most instances, materially aid 
the reporter by preparing for his use a brief synop- 
sis of the points advanced, with the authorities 
supporting each point stated thereunder. Such 
a synopsis could precede or follow the body of the 
argument, and would be found useful not only 
to the reporter, but to the court, and in many in- 
stances to the counsel himself. 


The case of Caswell v. Cross, 120 Mass. 545, ought 
to be a warning to those who employ the institu- 
tions which describe themselves as ‘collecting 
agencies,” etc., to prosecute their doubtful claims. 
The defendant in this case employed a firm in Bos- 
ton, which held itself out to be a ‘‘law and collec- 
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tion bureau,” to collect a bill in his favor against 
plaintiff. The firm mentioned were not admitted 
attorneys, but its members were accustomed to sue 
out writs upon claims sent to it for collection, ap- 
pearing in their own nanies when allowed to, and 
employing the name of an admitted attorney when 
necessary, but always conducting and retaining 
control of the suits instituted. This firm issued a 
circular describing its business, which contained 
this: ‘‘Should you intrust us with your collec- 
tions we shall take your instructions as to the 
manner in which you wish your debtors treated, 
whether with delicacy, so as not to offend them, or 
with such severity as to show that no trifling is in- 
tended.” Defendant gave no directions as to the 
manner in which his claim was to be collected, but 
the firm took the severe method, and caused the 
wrongful arrest of plaintiff upon process issued 
upon a judgment obtained in defendant’s favor 
against him. Plaintiff thereupon brought this 
action for false imprisonment. Defendant knew 
nothing of the proceedings by the firm. The Su- 
preme Court held that the firm was the agent of 
defendant, and that he was liable for the arrest. 
Lord, J., who delivered the opinion, said: ‘We 
think any person who employs such agents, with 
knowledge on his part, giving no special instruc- 
tions, authorizes the agefits to use, and becomes 
responsible for injuries caused by the use of, such 
means as they see fit to adopt in the prosecution of 
his business for his benefit, whether those means be 
honorable and proper, or whether resort is had to 
insolence and insult, or to misuse or abuse of legal 
process. They are his servants, to do his work in 
their own manner, though that manner may be un- 
justifiable or illegal.” 

The Commission who were charged with the duty 
of arranging the Revised Code of Civil Procedure, 
so as to conform to the intention of the legislature, 
completed their labors on the 17th inst., and on 
that day filed what will be, after September 1st, 
the law regulating practice in the courts of this 
State. It is now possible for the bench and bar to 
ascertain precisely what the coming Code is. There 
have been several editions issued in advance of 
the filing of the draft of the Commission, but none 
of these can be relied upon as setting forth the law 
with complete accuracy. It has been said that 
any good lawyer could, with the enactments in re- 
lation to the Code before him, do what was necessary 
as well as the Commissioners. Whether this be 
true or not, it is not to be presumed that he could 
do it any better than the Commissioners, or that he 
could properly do it any more quickly, A number 
of persons might be put at the task, but this isa 
work that cannot well be done by the piece. Be- 
sides, if there should be any instance where there 
might be a difference of opinion as to what ought 
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to be done — and it is well known that legislation 
is full of such instances—the conclusion of the 
Commission would govern. These publications an- 
ticipating the work of the Commission must, there- 
fore, be unreliable as authority, and, therefore, of 
no value whatever. As illustrating these remarks, 
we would refer to three gross errors in Ward & 
Peloubet’s ‘‘Ready Reference Edition,” where no 
notice whatever is taken of the changes made in 
sections 382, 550 and 551 of the revised Code by 
chapter 422 of the Laws of 1877. 


There is more romance in the courts than in the 
novels — in fact, almost every litigated case would, 
if taken with all its surroundings, be found to pos- 
sess a dramatic interest fully equal to that of any of 
the productions of Scott, Cooper or Dickens. Gen- 
erally, however, the details of a lawsuit are so dry, 
there is so much merely formal matter brought in, 
and so much of what the world at large would like to 
know, suppressed, or but lightly touched upon, that 
the public do not take that interest in judicial pro- 
ceedings of a civil nature that it might be supposed 
they would. It is only when the facts of a case are 
remarkably horrible, or more than usually disgust- 
ing, that the people crowd into the courts and 
watch a trial to its end. Among the most interest- 
ing cases in a romantic way are those involving 
the probate of wills, and a peculiar one of this 
kind was decided in New York, on Monday last, by 
Judge Barrett. One Lewis came to New York 
about forty years since, and, commencing as a porter 
in a mercantile house, by means of industry and 
shrewdness rose to be a merchant, and to accumulate 
a fortune of $250,000. There was always a mystery 
connected with his early life which no one was able 
to solve, but, as he possessed riches and social hab- 
its, he was welcomed into the best circles. That 
he was not of pure Anglo-Saxon descent was mani- 
fest by his appearance, but it was supposed that one 
of his parents was a Spanish-American, as his fea- 
tures were of that type. According to the custom 
of mortals, he died, and, according to the custom of 
wealthy merchants, he left-a curious will, which led 
to contention between those benefited by it and his 
next of kin. Now, the mystery of his life was 
solved, and it was made manifest that he was the 
son of a slave woman, his father being a white man. 
The next of kin of the deceased, one of whom con- 
tested the will, are another son and a daughter of 
the same woman, both of whom have been slaves. 
Judge Barrett decided in favor of the contestant, 
holding that the next of kin are entitled to the 
estate of the decedent, subject to a contingent life 
interest of another person created by the will, which 
was held to be valid to the extent of this interest. 


A young lawyer in Philadelphia, for the purpose 
of helping a friend who wished to be admitted to 





the bar, but who had been rejected upon charges 
affecting his moral character, made a motion for 
that purpose in the Court of Common Pleas of that 
city, and took such steps that his friend was upon 
that occasion successful in procuring the enrollment 
of his name as a member of the legal profession. 
The fact of the previous rejection was, however, 
concealed. When the court discovered the truth, 
it manifested its displeasure by suspending the 
young lawyer from practicing at the bar for the 
period of one year. In answer to a plea put in by 
the offender for leniency, on the ground of ‘‘ youth 
and generous sympathy,” etc., it said: ‘‘ There is 
nothing in the answer to excuse the conduct of Mr. 
Deringer. His youth is urged in extenuation of his 
offense, but it will not be seriously pretended that 
his age and his connection with the bar for several 
years past are not sufficient to enable him to distin- 
guish between right and wrong in a matter of this 
kind; or that he does not know the difference be- 
tween a candid statement of material facts, and 
their concealment, by which the court were mis- 
led. His plea of generous sympathy is no justifica- 
tion for not acting up to his oath of office, and for 
fulfilling the obligation to act with all due fidelity 
to the court.” What was done about the friend is 


not reported. 
—_— > ——_—_—_— 


NOTES OF CASES. 
YONFLICTING decisions between the courts of 
this State and the Supreme Court of the United 

States upon questions of negotiable paper are to be 
much regretted. In Carpenter v. Logan, 16 Wall. 
271, the latter court held that the purchaser of a 
negotiable note, secured by a mortgage, takes the 
mortgage as he takes the note, free from the objec- 
tions to which it was liable in the hands of the 
mortgagee, and the Supreme Court of this State 
followed this holding in Gould v. Marsh, 4 T. & C. 
128, 131. The contrary doctrine seems to be as- 
serted by Judge Andrews in giving the opinion of 
the Court of Appeals in Barlow v. Myers, 64 N. Y. 
41, on pp. 45, 46. 


In the case of State, Atkinson, Prosecutor, v. 
Bishop, application was made for a public road. 
This was objected to, on the ground that the road, 
as applied for, was not a public road, and was founded 
on the fact that its terminus was on private property. 
The court held the objection not to be sound, saying 
that the ancient doctrine of the common law, that 
it was of the essence of a highway that it should 
lead to a market town, or from town to town, and 
be a thoroughfare having no terminus a quo or ter- 
minus ad quem, has been overruled. It is not essen- 
tial to a public highway that it be a thoroughfare. 
It may be a cul de sac. If, in fact, it be common to 
all the public, it isa public highway, without re- 
gard to the place of its termination. Rugby Charity 
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v. Merriweather, 11 East, 375, n.; Bateman v. Black, 
18 Q. B. 870; Campbell v. Lang, 28 Eng. L. & Eq. 
30. A road may be lawfully laid out or dedicated 
to public use as a highway, though it have, at one 
end, no outlet, and abut on private property. Peo- 
ple v. Kingman, 24 N.Y. 560; People v. Van Alstyne, 
8 Keyes, 35. The case of Wiggins v. Tallmadge, 11 
Barb. 457, contains a very careful discussion of the 
question, and the same conclusion is reached as in 
the principal case. In the case of Holdane v. Trus- 
tees of Cold Spring, 23 Barb. 103, it is stated in the 
leading opinion that a cul de sac is not susceptible of 
dedication as a highway. This was a general term 
decision, participated in by three judges, two of 
whom held in accordance with the doctrine of the 
opinion and one did not. The case on this point is 
overruled by the Court of Appeals in People v. King- 
man, supra. It has, however, been doubted in 
numerous cases, whether a cul de sac can be a public 
highway. Abbott, C. J., in Wood v. Veal, 3B. & 
Ald. 454, says: ‘‘I have great difficulty in conceiv- 
ing that there can be a public highway which is 
not a thoroughfare, because the public at large can- 
not well be in the use of it.” The point was not 
decided in this case. See, also, Woodyer v. Hadden, 
5 Taunt. 142, where the opinion of Lord Kenyon, 
in Rugby Charity v. Merriweather, supra, is ques- 


tioned by Lord Mansfield, and King v. Marquis of 


Devonshire, 4 Ad. & El. 968. 


The law reports of the New England States con- 
tain numerous cases involving different subjects, but 
which are decided upon a single ground. We refer 
to what may be, for convenience, classed as the Sab- 
bath-day cases. Each of the States mentioned has 
statutes forbidding secular labor upon the first day 
of the week. These statutes were undoubtedly origi- 
nally intended to secure religious uniformity, but 
the modern excuse for them is, that they are for the 
purpose of insuring quiet on a day that the majority 
of people abstain from labor. They are, however, 
generally disregarded, and only show their exist- 
ence when they can be used as a defense to some 
just claim that otherwise would sustain an action. 
There are two cases in the 120th Massachusetts 
Reports, just issued, in which this defense was 
pleaded. In Smith v. Boston & Maine R. R. Oo., p. 
490, plaintiff, while traveling through the streets of 
Boston on Sunday, was injured at a railroad cross- 
ing, through the negligence of the servants of the 
railroad corporation who were operating the road on 
that day. It appeared that he was at the time 
going to ascertain whether a house which he had 
hired, and into which he intended to move the next 
day, had been cleaned. The court held that this 
was neither a work of charity, nor of necessity, and 
that plaintiff could not recover for his injuries. The 
decision is sustained by the cases of Bosvorth v. 





Swansey, 10 Metc. 363, where it was held that a 
person traveling on the Lord’s day could not re- 
cover for injuries received from a defect on the high- 
way, unless he could show that he was traveling 
from necessity or charity, and that the burden was 
on him to bring himself within the excepted cases. 
Jones v. Andover, 10 Allen, 18; Stanton v. Metropoli- . 
tan R. R. Oo., 14 id. 485, where the same rule was 
applied to one traveling by a horse car; Bennett v. 
Brooks, 9 id. 118; Connolly v. Boston, 117 Mass. 64; 
see, also, McGrath v. Merwin, 112 id. 467; COratty 
v. City of Bangor, 52 Me. 423; 2 Am. Rep. 56; 
McClary v. Lowell, 44 Vt. 116; 8 Am. Rep. 366, and 
note at p. 367; Sutton v. Wauwatosa, 29 Wis. 21; 
9 Am. Rep. 534, and note at p. 544. The court cite, 
as sustaining the doctrine, Heland v. Lowell, 3 Allen, 
407, where it was held, that a person driving across 
a bridge unlawfully, faster than a walk, could not 
recover for an injury to his horse, caused by slipping 
into a hole in the floor of the bridge. But the rule 
in such cases seems now to be that, unless the viola- 
tion of the law by plaintiff contributed to the injury, 
he can recover. See note to Klipper v. Coffey, 
44 Md. 117; 15 Alb. L. J. 402. 


The case of Inhabitants of Hyde Park v. Gay, at 
p. 589 of the same volume, which was an action for 
the destruction of fire hose, is another application 
of the same statutes. On Sunday morning, before 
daylight, the fire department of a town, for the 
purpose of extinguishing a fire, ran hose from a 
river across a railroad track, which hose was cut in 
two by a gravel train, owned by defendant. There 
were no signals given to warn approaching trains 
of the position of the hose. The court held that 
the persons in charge of the hose had a right, in the 
absence of positive information, to expect that no 
train would be run on that day, and that a refusa, 
to charge that danger signals should have been 
made in either direction, was rightly refused. It 
held, also, that if the running of the train on Sun- 
day, in violation of law, was the direct cause of 
the injury, the action could be maintained without 
showing further proof of negligence on the part of 
defendant. The distinction between the two prin- 
cipal cases mentioned is, that in one instance plaintiff 
was violating the law, and it was immaterial whether 
defendant was or not. In the other case, when 
plaintiff was not violating the law, the violation of 
it by defendant was in itself negligence, making 
him liable, and plaintiff was not negligent in not 
taking precautions against the contingency of such 
violation. See further upon the general subject, 


note to Meader v. White, 15 Alb. Law. Jour. 
403; Whelden v. Chappel, 8 R. I. 230; Melchoir v. 
McCarthy, 31 Wis. 252; 11 Am. Rep. 605; Feital 
v. Middlesex R. R. Co., 109 Mass. 398; 12 Am. Rep. 
720; Hall v. Corcoran, 107 Mass. 251; 9 Am. Rep. 
30; Hill v. Wilker, 41 Ga. 449; 5 Am. Rep. 540. 
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INDORSEMENT OF NON-NEGOTIABLE PAPER 
BY ONE NOT A PARTY. 


T= cases of Hahn v. Hull, 4 E. D. Smith, 664; 

Waterbury v. Sinclair, 16 How. 329; Moore v. 
Cross, 19 N. Y. 227; Lester v. Paine, 39 Barb. 616; 
Bacon v. Burnham, 87 N. Y. 616; Meyer v. Hibsher, 
47 id. 265 ; Phelps v. Vischer, 50 id. 69; Hull v. Marvin, 
2T. & C. 420; Clothier v. Adriance, 51 N. Y. 822; 
Woodruff v. Leonard, 4 T. & C. 208; 8. C., 1 Hun, 
682, and Weld v. Bowns, 9 Daily Regr. 921, have 
finally and effectually settled the law in this State, 
that one, other than the maker, who indorses a 
negotiable promissory note before its delivery to 
the payee, is presumptively a second indorser, and 
is entitled to all the rights, privileges and exemp- 
tions incident to that situation; that prima facie 
he is not liable to the payee, whose name precedes 
his on the note, but only to subsequent indorsers ; 
that an action upon such a note by payee against 
indorser may nevertheless be maintained, provided 
the former shows (which he may do by parol) that 
the apparent relative situation of the parties is not 
the real one, and that the payee took the note 
from, and gave credit or parted with value to the 
maker with the knowledge of the indorser and 
upon the faith of his indorsement. At first it was 
held that, as the payee is presumably liable to the 
indorser, he must, in order to recover of him and to 
avoid circuity of action, indorse the note without 
recourse, and could do so even at the trial, but 
since Moore v. Cross, supra, this requirement has 
been abandoned, and it is now held that having 
the right so to indorse it will be presumed to be 
done and treated as if done, and therefore in fact 
need not be done at all. 

But as to non-negotiable paper a different rule 
has prevailed. The doctrine which has grown up 
in New York on this point seems to have been 
grounded upon the earlier cases, and notably that 
of Josselyn v. Ames, 3 Mass. 273, where it was held 
that an indorsee for value of a non-negotiable note 
may write over the name of the indorser a promise 
to pay the contents of the note to the indorsee, 
who may thereupon sue the indorser upon such 
promise. This was practically turning the indorser 
into a maker. 

The cases of Dean v. Hall, 17 Wend. 219; Seabury 
v. Hungerford, 2 Hill, 84, and Hall v. Newcomb, 8 id. 
283, though all suits on negotiable paper, contain 
suggestive dicta on this question. In Dean v. Hall, 
Judge Cowen says: ‘‘ Where the defendant is privy 
to the consideration and indorses a note not negoti- 
able * * * the declaration may then charge the 
defendant directly as maker.” In Seabury v. Hun- 
gerford, Bronson, J., says: ‘‘If the note had not 
been negotiable, or if * * * the defendant 
could not have been charged as indorser, and there 





had been an agreement that he would answer in 


some other form, then the plaintiff might have 
written over the name such a contract as would 
carry into effect the intention of the parties.” In 
Hall v. Newcomb, Cowen, J., says: ‘The question 
depends entirely on the fact of negotiability * * 
* ut res magis valeat quam pereat.” 

In Seymour v. Van Slyck, 8 Wend. 403, Albany, 
1832, Sutherland, J., uses the following language in 
reference to a non-negotiable note indorsed by the 
payees: ‘‘ The indorsement in such a case is equiva- 
lent to the making of a new note; it is a guaranty 
that the note will be paid —it is a direct and posi- 
tive undertaking, on the part of the indorser, to 
pay the note to the indorsee, and not a conditional 
one to pay if the maker does not, upon demand, 
after due notice. Chitty on Bills, 142; Strange, 
478; 3 East, 482; 6 Cranch, 222; 4 Mass. 258. The 
indorser in such a case, I apprehend, is not entitled 
to the usual privilege of an indorser of negotiable 
paper ; he stands in the relation of principal and not 
surety to his indorsee. * * * An absolute guar- 
anty may be written over his indorsement upon 
which a recovery may be had against him. 12 Johns. 
159; 17 id. 326.” 

White v. Low, 7 Barb. 204, was a Special Term 
decision in 1849. The suit was brought by a 
receiver of a bank as owner of a non-negotiable 
note against the maker and payees (indorsers) 
charging the latter as indorsers and as guarantors. 
The indorsers demurred. Hand, J., seemed to think 
they could be treated as indorsers and that they 
should not be held in any other capacity. ‘‘ But, 
although not negotiable,” he says, ‘‘ by indorsing it 
(the note) they conferred upon the Canal Bank such 
right of action as against themselves. Story on Bills, 
§ 199; Chitty on Bills, 196, 241, 242; Seymour v. Van 
Slyck, 8 Wend. 404; Hill v. Lewis, 1 Salk. 132. And 
see Phinley v. Westley, 2 Bing. N. C. 249.” 

The doctrine in this case on the main point seems 
contrary to the general current of authority and has 
not since been followed. 

The question came up squarely in Griswold v. Slo- 
cum, 10 Barb. 402, Albany General Term, 1851. The 
action was against the indorser of a note made by 
8. & Co. payable éo the plaintiff. The complaint was 
in the usual form of indorsee against indorser. The 
defendant claimed to be liable only as second 
indorser. Per Parker, J.: ‘‘The defendant can- 
not be charged as indorser because the promissory 
note is not negotiable. * * * The defendant 
put his name on the note as security at the time the 
note was made and before its delivery to the plain- 
tiffs. I think the law well settled that under such 
circumstances the defendant may be held liable as 
maker or guarantor; unless he is thus liable he 
escapes all liability on his contract. His name is 
placed on the back of the note, but he is not strictly 
an indorser, because a legal indorsement can only 
be made on a negotiable note. * * * The dis- 
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tinction in this respect between paper negotiable 
and not negotiable has been plainly recognized, 
and is now well established. All the conflict of 
authority has been in regard to negotiable paper. 
There has been none in regard to paper not nego- 
tiable,” quoting Josselyn v. Ames, Dean v. Hall, 
Seabury v. Hungerford, and Hall v. Newcomb, supra. 
Watson, J., dissented. 

The decision was in conformity with the rule laid 
down in Story’s Prom, Notes, § 473, 6th ed., and cases 
cited, that “ if the blank indorsement was made at the 
same time as the note itself, the indorser ought to 
be held liable as an original promisor or maker of 
the note, and that the payee is at liberty to write 
over the blank signature, ‘‘For value received I 
undertake to pay the money within mentioned to 
B. (the payee).” 

The next case in this State was Richards v. War- 
ring, 39 Barb. 42, 1863, Schenectady General Term. 
The note here was similar in form to the one in 
Griswold v. Slocum, and no steps had been taken to 
charge the defendant as indorser. Per Potter, J.: 
‘* What then is the legal effect to one who writes his 
name, without any thing more, upon the back of a 
promissory note not negotiable, which is thereupon 
transferred to the payee named in the note, and who 
at the time of the delivery thereof to him parts with 
the full consideration mentioned in it, upon the 
credit of the note?” After defining an indorsement 
as the writing of one’s name on the back of or 
across a note, etc., by which the property in the 
same is transferred, the court say: ‘‘This effect, 
that is, a transfer is not wrought upon a note not 
negotiable, by a signature across the back of it. The 
title, or property, does not pass by merely writing 
the name thus upon it. * * * The note is thereby 
not transferred. * * * Not being such an 
indorser as to pass the title * * * the defendant 
is not liable as such. But did not the defendant 
therefore make any contract with the payee by so 
affixing his name to the note? * * * It is 
insisted, and with great force, that he intended only 
to bind himself as indorser, and not otherwise, and 
that the court cannot make another contract for 
him. It is clear that he put his name on the note, 
knowing that the money was to be obtained on the 
note from Richards (payee). It is equally clear that 
he knew his name was wanted to give credit to the 
note to Richards.” After reasoning that the legal 
presumption as to the intent of the defendant is 
opposed to the contract of an indorser, and that his 
signature warrants the legality of the contract, and 
that the only other parties to such a note are maker 
and guarantor, and that he could not be held liable 
as the latter, the conclusion is reached that the 
defendant is a maker or joint promisor; that the 
law prescribes no place for the signatures of maker 
and indorser, and that although it is customary 
for the one to sign on the face and the other on the 





back, yet the precise locality of their respective 
signatures is immaterial. The opinion is full, citing 
numerous authorities, especially Motes v. Bird, 11 
Mass. 436; Griswold v. Slocum, supra; Lake v. 
McVean (an unreported case), and Chitty on Bills, 
177. 

This case went to the Court of Appeals, and was 
there affirmed. 1 Keyes, 576. The opinions were 
written by Hogeboom and Davies, JJ. Hogeboom, J., 
says, that it was fair to infer from the evidence that 
the defendant was not contemplating the contin- 
gent liability of an indorser, ‘‘ for the law, which he 
is presumed to know, did not admit of such a rela- 
tion, but rather that he would indorse the paper by 
writing his name upon the back of it and contract 
thereby such relations to the other parties to the 
paper as such a signature would confer or entail 
upon him. * * * He designed, then, to be a 
surety of the makers to the payee, and may be held 
in that character. * * * He is in effect a maker 
of the note, an original party to the instrument, 
whose name, equally with that of the other makers, 
was intended to give currency and credit to it in 
the hands of the payee, and on the faith of whose 
signature, either as principal or as surety for the 
other makers, the paper was discounted. The sig- 
nature on the back of the instrument is not incon- 
sistent with his liability as maker, if he in fact in- 
tended to assume that character.” The opinion 
concludes with an approval of the rule laid down 
in 1 Abb. Dig. 491 (mew ed.), viz.: ‘‘If the note 
be not negotiable, the payee is authorized to over- 
write a contract of guaranty, on an original prom- 
ise to pay the note over the name indorsed, and 
may maintain an action thereon. Because, unless 
the indorsement is held to imply such an authority, 
it is wholly inoperative and senseless, as there can be 
no liability as indorser in strictness, of a non-nego- 
tiable note.” 

Davies, J., says: ‘‘When a party writes his 
name on the back of a note not negotiable, as there 
is no contract of indorsement, .the courts endeavor 
to prevent the utter failure of the contract by giv- 
ing it effect in some other way, as by allowing the 
holder to overwrite the indorser’s name, with the 
real contract implied by law, or recover against 
him as a maker or guarantor of the note.” Cit- 
ing Edwards on Bills, 167, 230, and cases cited 
above. 

The last reported case in this State was Cromwell 
v. Hewitt, 40. N. Y. 491, 1869. This case differed from 
Griswold v. Slocum and Richards v. Warring, in that 
there the actions were by payees against indorsers, 
who were charged as makers or joint promisors, 
whereas here was a suit against the payee (who had 
indorsed to the plaintiffs), seeking to hold him as 
guarantor. No steps had been taken to charge him 
as indorser. The court below held the suit could 
not be maintained. On appeal the judgment was 
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reversed upon the authority of Richards v. Warring. 
This was carrying out the doctrine of the previous 
cases to the fullest extent. 

There are two considerations, however, in refer- 
ence to this question which must be borne in mind, 
viz. : 

I. The prima facie and presumptive liability in- 
curred by the technical indorsement of commercial 
paper generally (by the payee or otherwise), accord- 
ing to our New York rule, depends entirely upon 
the form of the paper at its inception — as contra- 
distinguished from the doctrine of other States, 
which in this respect place non-negotiable paper 
and paper negotiable but not negotiated on the 
same footing. This latter rule was sought to be 
established in this State in the earlier cases, but has 
been overslaughed, as we have seen. The New 
York distinction has not escaped criticism. The 
learned reporter of 40 New York, in an able and 
exhaustive note to Cromwell v. Hewitt, 494, says: 
**Indeed, if it be true,” as stated by the Chancellor 
in 7 Hill, 416, ‘‘that when a man writes his name 
upon the back of a promissory note, he only agrees 
that he will pay the note to the holder on receiving 
due notice that the maker, upon demand made at 
the proper time, has neglected to pay it, can he be 
properly held to any greater or other liability in 
the case of one non-negotiable in form? And is it 
really much more difficult to presume this to be his 
contract, when he indorses a note made payable to 
the payee alone, than when he has indorsed his 
name, before delivery to the payee, upon paper nego- 
tiable in form, but, of course, as yet as utterly in- 
capable of being indorsed by him as first indorser, 
and liable as sueh to the payee, as if it contained 
no negotiable words ?” 

In Rothschild v. Griv, 31 Mich. 150, 1875, the Su- 
preme Court of Michigan, per Graves, Ch. J., after 
reviewing the decisions of the various States on the 
general question of indorsements by third parties, 
uses the following language in reference to the dis- 
tinction adopted in New York: ‘‘The reasoning on 
which the distinction proceeds does not seem quite 
clear and convincing, * * * and it neither re- 
gards any extrinsic arrangement nor understanding 
bearing on the quality of the undertaking, nor the 
circumstances that when the backer’s contract is 
complete and defined by delivery to the payee, the 
words of negotiability still remain dormant, and the 
note without an indispensable quality to make it 
presently negotiable. Now the backer’s contract 
takes effect simultaneously with that of the party 
who signs upon the face, and the right of the payee 
against each inures at the same time, * * * the 
contract relation of the backer to the payee is con- 
stituted at the outset. If the backer’s attitude to 
the payee is not then that of indorser, it cannot 
grow into it by mere lapse of time. The possibility 





that the note may be made subject to an indorser’s 
contract does not make it subject thereto when it is 
delivered. The payee may choose * * * not to 
indorse at all, and * * * the paper will never 
come into a negotiable state.” 

Il. In all the cases in this State upon non-nego- 
tiable paper, the exact relation of the parties and the 
circumstances and purpose of the indorsement were 
fully ventilated, and were the subject of evidence 
aliunde, wpon the trial. But none of the decisions 
have as yet gone so far as to declare the effect of the 
bare indorsement of paper non-negotiable in form 
by one not a party, and the presumptive liability of 
such an indorser to the payee prima facie, and un- 
supported by any proof whatever, nor have we been 
able to discover any decision on this point. Vide 
Reporter’s note, 40 N. Y. 496; Rothschild v. Gria, 
supra, 156. 

The question arose in a late case, Lynch v. Levy, 
N. Y. Sup. Ct., Gen. Term, May, 1877, not yet re_ 
ported. The complaint was upon a note made by 
one C., payable to the plaintiff, and alleged “that 
the defendant then and there and before the deliv- 
ery of said note to the plaintiff, indorsed the same 
to the plaintiff for value; that said note was after- 
ward, and before the commencement of this action, 
delivered to the plaintiff herein for value, and the 
plaintiff became and now is the owner thereof for 
value ;” and alleged demand, notice and non-pay- 
ment. The defendant demurred for insufficiency. 
Plaintiff obtained judgment on motion, on the 
ground of the frivolousness of the demurrer, from 
which judgment defendant appealed. On the argu- 
ment the question was discussed from the stand- 
point of both negotiable and non-negotiable paper. 
It was urged on behalf of the appellant and in- 
dorser, that a note must be sued on according to its 
legal import (Bishop v. Hayward, 4 Term R. 471; 
Collins v. Everett, 4 Ga. 274); that if the effect of 
the indorsement of a non-negotiable note by one 
not a party, be to authorize the payee to overwrite 
the name of the indorser with the obligation or con- 
tract agreed to be assumed, or with an original 
promise to pay the note, yet the plaintiff could 
not recover until he should first overwrite such 
indorsement, and declare upon the overwritten 
contract (Castle v. Candee, 16 Conn. 232; Lab- 
ron v. Woram, 1 Hill, 93; Seabury v. Hungerford, 
2 id. 84; Josselyn v. Ames, supra); that allega- 
tions charging one as indorser are not sustained by 
proof of a contract or liability as maker (Dean v. 
Hall, supra ; Cottrell v. Conklin, 4 Duer, 45; Heffer 
v. Alden, 3 Minn. 335; Parkinson v. McKim, 1 Pin- 
ney [Wis.], 214; Perry v. Barret, 18 Mo. 140); that 
where the obligation charged is one which the law 
does not recognize in the form as charged, the con- 
tract is presumed to be a nullity, and allegations 
and evidence aliunde are necessary to give it vitality 
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and effect (Second Nat. Bank v. Miller, 63 N.Y. 639) ; 
and that if the instrument sued upon is one which 
cannot be the subject of a valid legal indorse- 
ment, then a declaration charging the indorser of 
such an instrument upon his assumed contract of 
indorsement fails to charge him legally at all. 

The judgment was affirmed, but the question of 
non-negotiability was not passed upon or consid- 
ered. After reciting the allegations of the com- 
plaint, the opinion proceeds as follows: ‘‘It may be 
supposed from these averments that the credit was 
given either to the maker or the defendant, on the 
strength of the latter’s indorsement, but it matters 
not which, so far as the defendant’s liability is con- 
cerned. The allegations are therefore sufficient, al- 
though signalized by the words ‘ for value,’ to ex- 
press the fact that a consideration moved to the 
defendant from the plaintiff, for the indorsement, 
and that the plaintiff was not in any sense bound 
to the defendant by reason of his relation to the 
paper.” The opinion also suggests that the proper 
remedy for the defendant was a motion to make the 
complaint more definite and certain. The cases 
cited are Moore v. Cross and Woodruff v. Leonard, 
supra; Prindle v. Caruthers, 15 N. Y. 426, and 
Benson v. Couchman, 1 Code, 119. These cases can 
scarcely be said to affect non-negotiable paper; and 
the reasoning of the decision would seem to be 
equally if not more applicable to negotiable paper. 
The allegations of indorsement were doubtless equiva- 
lent to saying that the defendant wrote his name 
across the back of the note and received value for so 
doing, thereby contracting a liability which the law 
declares to be that of a maker or joint promisor, 
and that the averments of demand, notice, etc., 
could be regarded as mere surplusage, as in Griswold 
v. Slocum, supra, as to the effect of allegations of 
indorsement for value. Vide Smith v. Smith, 5 Jones 
& Sp. (Super. Ct.) 203. 

Notwithstanding the apparent harmony in the 
various decisions in this State, it is noticeable that 
the conclusions are not always based upon the same 
reasoning, nor do they lead to the same identical 
result. In Griswold vy. Slocum, the third party in- 
dorser of non-negotiable paper is styled a guarantor ; 
in Richards v. Warring (in Supreme Court), a joint 
promisor; and the same case in the Court of Ap- 
peals, a surety. 

The elements of non-negotiability in commercial 
paper are usually found in three principal classes or 
kinds of notes, viz.: 1. Where the note is drawn 


and reads in all other respects like ordinary nego- 
tiable business paper, but the maker has affixed his 
seal, 2. Where the payment is to be made in other 
than the ordinary currency or money of the country. 
3. Where the note is not drawn to order or bearer, 
but to the payee alone, by name. The decisions in this 
State are all based on the last-named class of notes. 





So far as presumptions of intent are to be in- 
dulged in, they must be judged from the surround- 
ing circumstances; the place of the signature is one 
circumstance, the form of the note another. 2 
Caines, 348. He who indorses a note upon the 
back can scarcely be presumed per se and prima facie 
to intend to bind himself primarily and as an orig- 
inal promisor, equally with one who signs on the 
face. 

Take a note drawn by A to B or order, and 
indorsed by B, the payee, to C, and payable in mer- 
chandise or Canadian bank notes. This is a non- 
negotiable note. Now, does it sound reasonable to 
say, that when B, the payee, indorses that note, he is 
presumed to intend to make himself primarily liable 
as an original promisorand a joint maker? Vide 2 
Kans. 527; 1 Nev. 386. The theory of indorsement 
is opposed to the idea of primary liability. It is 
backing or guaranteeing the contract of another. 
The indorser does not promise that he will pay, but 
that the maker wil! pay; the presumption from the 
place of the respective signatures is, that the debt 
is the debt of the maker. In South Carolina, the 
indorsement of non-negotiable paper is equivalent 
to a guarantee of the solvency of the maker. 8 Mc- 
Cord, 236; 1 Hill’s L. R. 58; 1 Nott & McCord’s L, 
R. 128. Soin Connecticut, 4 Conn. 124; 26 id. 487; 
82 id. 378. In Tennessee such an indorser is only 
liable upon special contract, or where he transfers 
paper fraudulently. 8 Humph. 171; 6 id. 303; 3 
Sneed, 49; 3 Caldw. 429. For a further expo- 
sition of the law of other States see Redf. & H. 
Leading Cases on Promissory Notes, and reporter’s 
note, 40 N. Y. 494. 

The result of the various decisions, however, 
seems to be as follows, viz.: that except in the 
technical sense of the words there is no such thing in 
this State as indorser or indorsement of non-nego- 
tiable paper; that the blank subscription of one’s 
name upon or across such paper constitutes the 
subscriber presumptively a co-maker or joint 
promisor and surety of the maker, and he can be 
declared and recovered against as such; that a 
consideration is not presumed and must always be 
alleged and established; that proof of an intent 
to subscribe strictly as indorser, and to be liable 
only as such, is repugnant to the form of the con- 
tract, and will not be received; that subject to 
this rule the parties may severally show and claim 
the benefit of the exact agreement and understand- 
ing upon which the indorsement was made; that 
the holder of the note may overwrite the name of 
the blank indorser with such agreement or under- 
standing, or with a contract of original promise, or 
guaranty, or suretyship, and may recover upon 
such overwritten contract; and finally, that the 
maxim ut res magis valeat quam pereat, applies. 

J. 0. L. 
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THE NEW YORK SYSTEM OF PROCEDURE. 
Irs THEORY, HisTORY AND PROGRESS IN THE UNITED 
Srates, ENGLAND AND INDIA. 


(Concluded.) 


E have now completed what we proposed should 
constitute the first portion of our essay—the 
theory of the New York system of procedure. In- 
complete as our treatment of it has been, we have en- 
deavored, after pointing out the general manner by 
which all remedial law develops itself, to examine the 
abuses which existed at the adoption of our Code, 
and in what manner it was proposed to reform or re- 
move them. We have shown, as a result of that inno- 
vation, how the forms of actions and pleadings at 
common law were abolished, how the distinction be- 
tween actions at law and suits in equity was obliterated, 
and in their place was substituted the civil action, 
whereby there should be an uniform course of proced- 
ure in all cases, whether formerly of legal or equita- 
ble cognizance, or of both; and how finally all forms 
and proceedings were discarded which were not nec- 
essary to, or which prevented the ascertainment, en- 
forcement and protection of civil rights. The per- 
manent result of this reform, whether it has accom- 
plished all the good results the orignators of the new 
system supposed would be incident to its adoption, 
and whether the arguments against the Code have in 
reality any force, are topics we prefer to consider at 
the close of our essay. 

We have omitted, it will be seen, all consideration 
or even mention of many interesting matters, which 
we did not think strictly within the intent of the 
framer of the subject of this essay, and consequently 
have not felt justified in touching upon many radical 
changes. For instance, no mention is made of the 
provisions as to costs, the former theory of which was 
fundamentally altered, or of those as to the strict 
construction of the statute of limitations in allowing 
no acknowledgment or promise to take the case out 
of the operation of this statute, unless in writing 
signed by the party to be charged thereby. Want of 
space and of entire relevancy of these matters, fully 
justified us, we believe, in excluding any such discus- 
sion which might have been cousidered foreign to the 
subject under consideration. 

The history of the New York system of procedure 
in our own State has been sufficiently treated of while 
discussing its theory, and we now proceed to speak of 
its history and progress in the United States, England 
and India. We shall endeavor, as opportunity offers 
itself, to show that, while a general reform in our re- 
medial law, irrespective of any model, has made itself 
felt in our country and in other lands, whenever that 
reform has touched and effectually eradicated glaring 
abuses and defects, the result had been made feasible 
by the great effort and success of the labors of the 
men of our own State. 

The adoption of a Code in Kentucky closely fash- 
ioned after ours followed hard upon the adoption of 
the New York Code. Ohio came next, and then In- 
diana fell in line, until now substantially our own 
Code has been adopted in Alabama, California, Flor- 
ida, Indiana, Iowa, Kansas, Kentucky, Minnesota, 
Missouri, Nebraska, Nevada, North Carolina, Ohio, 
Oregon, South Carolina and Wisconsin, and in the 
Territories of Arizona, Dacotah, Idaho, Montana, 
Washington and Wyoming, Wyoming heading the list 





in point of time. In order to see how closely the New 
York Code has been followed, let us glance at one or two 
of the Codes of the various States before us. The Code 
of California, in section 307, says: ‘ There is in this 
State but one form of civil action for the enforcement 
or protection of private rights, and the redress or 
prevention of private wrongs.” Section 421 reads: 
“The forms of pleading in civil actions, and the rules 
by which the sufficiency of the pleadings is to be de- 
termined, are those prescribed by this Code.” The 
pleadings are the same, excepting that no reply is pro- 
vided for; while the modes of trial, proof and relief 
are analogous to those laid down in our Code. The 
Code of Ohio begins by saying: ‘‘The distinction 
between actions at law and suits in equity, and the 
forms of all such actions and suits, heretofore exist- 
ing, are abolished, and in their place there shall be 
hereafter but one form of action, which shall be called 
a civil action.”’ Section 83 abolishes the forms of 
pleading in civil actions; and the Code itself pre- 
scribes all rules for the determining of the sufficiency 
of pleadings. Those pleadings are — petition by plain- 
tiff, answer (or cross petition) or demurrer by the de- 
fendant, the demurrer or reply by the plaintiff, and, 
as with us, the pleadings close by a demurrer to the 
reply. As to the modes of trial, mode of proof and 
mode of relief, the remark made in this connection 
concerning the California Code applies here. The 
Code of Kentucky, after abolishing actions at law and 
suits in equity, and substituting in their place (section 
1) the civil action, says in section 3: ‘* The proceedings 
in a civil action may be of two kinds —1, ordinary; 2, 
equitable;’’ and in the next section we find ‘‘The 
plaintiff may prosecute his action by equitable pro- 
ceedings in all cases where courts of chancery, before 
the adoption of the Code, had jurisdiction, and must 
so proceed in all cases where such jurisdiction was ex- 
clusive.’’ The impression we might gather from this 
last section, that there was undoubted conflict between 
its provisions and those of section 1, and that the re- 
tention of law and equity proceedings would work the 
same harshness as of old, is corrected when we read 
section 7: ‘‘ An error of the plaintiff as to the kind of 
proceedings adopted shall not cause the abatement or 
dismissal of the action, but merely a change into the 
proper proceedings by an amendment in the pleadings, 
and a transfer to the proper docket.’’ Thus nominal 
ouly is the distinction between law and equity proced- 
ure in Kentucky, and [owa and Oregon, for the same 
rules, as with us, apply to the pleadings, proof and 
judgment, only in one instance, the judge alone, in the 
other the judge and jury must determine the case. 
After a careful examination of the Codes of the va- 
rious States, we are prepared to state, that all the main 
reforms and changes introduced are modeled after 
and substantially correspond to those of our own State. 

Proceeding with the history and progress of our 
Code elsewhere than in our own country, we come, in 
order of time, to the reform of procedure in India. 
The act to reform the remedial law of India was passed 
by the legislative council of India in 1859; and subse- 
quently, in 1861, it was largely amended. A hasty ex- 
amination of that act might fail to convince us that 
the reform there introduced was at all analogous to 
that adopted in our State; but a careful study will 
show us that the course by which it proposes to decide 
cases, not upon any technicality, but upon the merits, 
is not radically different from that pursued in the 
New York system of procedure. We have mentioned 
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that our commissioners, in their various reforms, were 
guided by the mode of procedure in the courts of 
equity, and the act of India proceeds in the same 
way; and, keeping this fact in mind, we shall trace 
the resemblance between our Code and theirs. There 
is under their Code but one form of action for the en- 
forcement of civil rights. Proceedings under this 
action are begun by filing with the court a plaint 
which answers to our complaint. There is then issued 
by the court a summons to the defendant to appear 
before it personally, by agent or by pleader; and this 
summons states whether it is issued for the settlement 
of issues, or for the final disposal of the suit. On the 
return day of the summons, the defendant states his 
defense, and the court decides the controversy. Butif 
the court shall require written statements, they shall 
be produced, made as brief as the nature of the case 
will admit, and (what at first will strike us as peculiar) 
they shall not be argumentative, nor by way of an- 
swer one to the other, but each shall be a simple nar- 
rative, setting forth what each person believes to be 
material to the case, and which he believes he will be 
able to prove if called upon by the court. The pro- 
duction of the old issue at common law, or of one 
analogous to that provided forin our Code, is quite 
lost sight of; but the selection and separation of all 
issues of law and fact shall be made by the court. 

If we pursue our examination further, we shall see 
why this is so. Formerly the production of an issue 
by the pleadings, and thus the preparation of the case 
for a decision was thought necessary or feasible only 
where the trial was by jury. Now nowhere in this act 
do we find mention of the trial by jury; for we can 
readily understand how, in a country like India, its 
existence would be almost an impossibility. Kew na- 
tives would be competent to sit as jurymen; and the 
selection of twelve foreigners would be a matter of 
difficulty, and would hardly accord with that grand old 
principle of ourcommon law, which allowed one from 
foreign lands to be tried by at least six of his own 
countrymen. So we believe the framers of the Indian 
Code were sensible in making no provision for trials 
by juries, but we are convinced that the adoption of 
our rules as to pleadings would have facilitated the 
submission, trial and decision of the case. The mode 
of proof under the civil action which exists in India 
is not radically different from that which obtains in 
our State, while the judgmeut it can enforce is similar 
to ours. 

The adoption of the reformed system of procedure 
in England, of which we shall now speak, was in reality 
the result of a long and critical investigation made by 
a royal commission, consisting of the ablest jurists of 
the kingdom. Upon the report of that commission 
the Supreme Court of Judicature act was passed in 
1873, and underwent some change by the amendments 
of 1875, in which last year it was adopted, or rather 
went into force. Here we shall be able to see more 
readily than in India the direct and unmistakable in- 
fluence of the New York Code. 

In section 3 of part I, we read: ‘“‘ From and after 
the time appointed for the commencement of this act, 
the several courts hereinafter mentioned (that is to 
say), the High Court of Chancery of England, the 
Court of Queen’s Bench, the Court of Common Pleas 
at Westminster, the Court of Exchequer, the High 
Court of Admiralty, the Court of Admiralty, the Court 
of Probate, the Court for Divorce and Matrimonial 
Cases, and the London Court of Bankruptcy, shall be 





united and consolidated together, and shall constitute, 
under and subject to the provisions of this act, one 
Supreme Court of Judicature in England.’’ The act 
then treats of the jurisdiction and law of this high 
court of justice, the sittings and jurisdiction of busi- 
ness, some very general provisions as to trial and pro- 
cedure, as to officers and offices, and as to the juris- 
diction of the inferior courts. This summary outlines 
the whole of the Supreme Court of Judicature act, 
and we see how similar it is to the first part of our 
Code, except as to the consolidation of courts, which 
for us was effected by the constitution of 1846. The 
act of 1875 contains one provision which in its effect is 
similar to section 7 of the Kentucky Code, that the 
incorrect assignment of a cause to any division of the 
High Court shall only necessitate a transfer to the 
correct division. Under the head of jurisdiction and 
law, it is provided that law and equity shall be con- 
currently administered, and plaintiffs may be entitled 
to relief, and defendants allowed defense on equitable 
grounds in the new court, just as before in the Court 
of Chancery. This act, it will be seen, lays down only 
the general principles and outlines of the reformed 
system, prescribing how the new High Court shall be 
created out of the materials of the several existing 
courts with as little change as possible. For the de- 
tails of practice and pleading we must look to the 
rules of the court, which are arranged in a schedule, 
and made part of the act. Here we meet at the out- 
set with a virtual re-enactment of section 69 of our 
Code: ‘* All actions which have heretofore been com- 
menced by writ in the superior courts of common 
law at Westminster, or in the Court of Common Pleas 
at Lancaster, or in the Court of Pleas at Durham, and 
all suits which have hitherto been commenced by bill 
or information in the High Court of Chancery, or by 
acause in rem, or in personam in the High Court of 
Admiralty, or by citation or otherwise in the Court 
of Probate, shall be instituted in the High Court of 
Justice by a proceeding to be termed an action.” 

This action is to be commenced by a writ of sum- 
mons, which shall contain an indorsement of the claim 
made. The conservative judges here, clinging to tra- 
dition, provide that the summons shall be in the form 
of a writ which, when signed by the plaintiff or his 
solicitor, and sealed by the proper officer, shall be 
deemed to be issued; but what a mere matter of form 
this attesting will be in the course of time we know 
from the history of original writs, and the example of 
subpoenas in our courts. But one form of summons is 
required, and here we take the opportunity to note 
the difference between this rule and that of the Code 
of our State. Exactly why we, in this State, should 
have virtually two summons, one for money demand 
on contract, and the other for relief, our study of the 
subject has failed to show us. That the lines of dis- 
tinction between them are not always clearly. drawn, 
we gather from an annotated Code before us, where, 
in more than fifty-five reported cases, the use of the 
correct summons was a matter of dispute. A failure 
to choose the proper one, it is‘true, works no such 
injustice as the abatement or dismissal of the action; 
but when we remember that it often entails on the 
plaintiff the payment of costs, and that one form of 
summons would convey to the defendant as much 
information as is now obtained by the use of two, and 
that the provisions are so ample for securing the com- 
plaint by having it filed, or compelling service of a 
copy of it, it seems hardly reasonable that we ought to 





50 


THE ALBANY LAW JOURNAL. 

















retain what, to us, appears to a certain extent a mere 
arbitrary form. To proceed, however, after service of 
the summons, which by the way is not a duty of the 
court, but may be made by any one capable of reading 
and making an affidavit of such service, the defendant, 
unless he expressly waives the right, is entitled toa 
statement of the plaintiff's complaint and of the relief 
or remedy to which he claims to be entitled. The 
defendant then is required to deliver to the plaintiffa 
statement of his defense, set-off, or counter-claim; 
and the plaintiff is allowed to reply to the same. The 
plea in abatement no longer exists, but the demurrer 
substantially supplies its place. Each pleading must 
contain, in as concise language as possible, the material 
allegations upon which the party pleading relies. The 
system of pleading here introduced is substantially 
that of the old Court of Chancery and of our Code, 
with this important qualification, that no provision is 
made for the verification or even signature of the 
pleadings, but they are simply to be made by the 
solicitor, or agent, or the party himself appearing, 
with the name and place of business of such person. 
As to the mode of trial, the trial by jury is in reality a 
thing of the past, and can no longer be secured unless 
by request of the defendant. It is, strange to say, in 
no sense optional with the plaintiff. As to the mode 
of proof, an action for discovery alone, with all the 
cumbrousness of the old bill of discovery, can be 
maintained, and there seems to be no direct provision 
that the answer to the interrogatories shall be made 
under oath; but remembering that the rules begin by 
saying that ‘‘Where no other provision is made by 
the act or these rules, the present procedure and prac- 
tice remain in force,’”’ we presume that is implied. As 
to relief, substantially the same rules obtain as to 
parties as with us, and hence a similar judgment can 
be enforced. 

We shall not attempt a comparison of the merits of 
this system with our own. Where it is similar, and 
the similarity is patent everywhere, our Code seems to 
have been the model after which this act was fashioned. 
Much of the old cumbrousness, it strikes us, still re- 
mains. For instance, what possible reason can there 
be for allowing an action for discovery alone to be 
maintained, when in the 17 and 18 Victoria, c. 125, § 51, 
it was permitted in courts of law to enforce discovery 
from the plaintiff or defendant just as with us, except 
that the examination must bein writing! It seems 
strange that the English could not have appreciated 
in this particular, and in other matters, the much sim- 
pler methods enforced by our Code. 

Our work is now completed; and with afew words 
as to the result of the reformed system in this State, 
we shall dismiss our subject. Wedo not propose to 
make any examination of the arguments, familiar to 
every tyro, urged against all codification. The 
strongest one is, that law being in its nature elastic 
and bounding, cannot be hemmed in by any limita- 
tions which strict language necessarily imposes. But 
that argument is equally strong when applied to all 
statutes, and while we continue to have legislatures 
enact laws for our benefit, with acknowledged success, 
this objection to codification can never be very forci- 
ble. The objectors to the reformed system point to 
the fifty or sixty volumes of practice reports, which 
are filled with cases containing adjudication upon our 
Code, and assume that it has consequently failed in its 
mission. The same class of objectors, if they be con- 
sistent, must contend that the passage of the statute 





of frauds was a mistake, since it is acknowledged that 
the interpretation of every word of it has cost a sub- 
sidy. Such reasoning may avail one in petty disputes, 
but it can scarcely interest us. Those who maintain 
this position remind us of those who inveigh against 
religion when some professor of it, forgetting its duties 
and comnmnds, is found guilty of culpable neglect or 
wrongful acts, but they willfully disregard all the 
influence for good and truth which that religion 
exerts, the noble thoughts and deeds which spring into 
being through its ministration, but are passed by unno- 
ticed. When that religion, despite these strictures, has 
gone on in its development, till a nation purified by its 
teachings awakes to new life and activity, and stands 
a living monument of its regenerating power, these 
objectors and objections are lost to view. So not the 
adjudicated cases upon the Code and the statute of 
frauds concern us, as much as what those measures 
have done for the upbuilding of our institutions of 
justice, and for the inauguration of a new era of 
enlightened jurisprudence. 
“What's done we partly may compute, 
But know not what's resisted.” 

In this liberal spirit must we criticise our system of 
procedure. We must remember that the early opinions 
of our judges were in many cases erroneous. They 
had grown up under the old system of procedure, had 
practiced and administered law under it until it be- 
came impossible for them to realize the sudden 
sweeping changes which the legislature intended to 
make; and their inability to fully appreciate the pro- 
visions of the Code arose, too, from their opposition to 
its enforcement, and led them in every possible manner 
to bring forward obstacles to the progress of the new 
reform. Let any one who doubts the truth of this 
remark read some of the early cases, decided after the 
aduption of our Code —those of Shaw v. Jayne, Boyce 
v. Brown, Alger v. Scoville — and he will be convinced 
that we have made no misstatement. Outside of these 
cases we have been able to find no extended attack 
upon our Code, except that set forth in a somewhat 
lengthy argument, published by Mr. W. H. Green in 
1867; and we read his work conscientiously, in order, if 
possible, to discover in what particulars the commis- 
sioners had failed in their efforts. We were unable, 
however, to find one good reason adduced for restoring 
the old regime, but we did meet many misstatements, 
which we must charitably suppose were made from an 
incomplete mastery of the subject he was handling. 
In speaking of the principles which underlie the 
development of the law, he fails to appreciate even 
the Roman formula system, and when he enumerates 
facts he meets with no better success, for when he 
states that in 1834 the English reformed their proced- 
ure, he gives one, unacquainted with that reform, an 
incorrect idea of its object, and in mentioning that 
they were returning to the simplicity of the common 
law as respects pleading, he neglects to state, that as 
early as 1851, a commission of the first lawyers of 
England pronounced in favor of an abolition of the 
old forms of action. After distributing parallel rea- 
sons through a pamphlet of one hundred and sixty 
pages, with a rather unsuccessful invocation of the 
muse of Shakespeare, Mr. Green brings his labored 
effort to a close. 

But despite these petty attacks and oppositions of law- 
yers and judges, the Code has worked its way steadily 
into favor, not only in our State, but all over this 
country, in England, and in India. 
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We confess to an admiration for our system of proced- 
ure. We have endeavored to describe the state of 
our law when the commissioners began their work, and 
how futile had been all attempts to accommodate it to 
the demands of the times; and, witha full appreciation 
of this, we can imagine the thoughtfulness and ability 
which guided the deliberations of these gifted men and 
accomplished jurists. Of Mr. Field we have already 
made mention, and we believe we have spoken with a 
due recognition and appreciation of the labors of 
Messrs. Graham and Loomis, when we accorded to 
him the greatest share of honor for the noble pro- 
duction of this commission. All, however, are en- 
titled to our praise and admiration, for though the 


genius of the work belongs peculiarly to Mr. Field, | 


still the others contributed their experience and lent 
their honored names to a new and untried system of 
law whose reception was certain to be unfavorable at 
first by a profession which draws much of its inspira- 
tion from tradition. One of them was the editor of 
a work on Practice, which was then the only authori- 
tative work upon the subject; yet all these men, 
regardless of their individual interests, truly guided 
by this noble passage of Hallam: ‘‘ Let us not be 
deterred by aclamor against innovation from abro- 
gating what is useless, simplifying the complex, or 
determining what is doubtful, nor attempt to stave 
off an immediate pressing difficulty by a patch-work 
scheme of modifications and suspensions, but let us 
consult for posterity in a comprehensive spirit of 
legal philosophy.”’ 

The spirit, if not the language, of this author has 
impressed itself upon the system we have to-day; and 
our law is stripped of its grosser abuses. Advocates 
and judges no longer grope ina labyrinth of techni- 
cality, or deal with the clumsy machinery of the old 
procedure, but they are now ina position to use all 
reasonable and sensible means for the decision of cases 
upon their merits. Suitors need no longer be deterred 
from an ascertainment of their rights, by the fear of 
endless litigation, and men have become less willing 
to commit wrongs when they recognize that their 
redress will be speedy and effectual. The labors of 
the commissioners uncovered the hidden beauty and 
symmetry of our common law; the husk has been 
removed; the full-grown man has laid aside the rent, 
patched clothing of his childhood days, which impeded 
his freedom of action and development. Other inno- 
vations and changes will doubtless be necessary in the 
years to come, but it is a source of great gratification 
to know that the men of our own State have laid down 
and elaborated the principle, by which every such 
reform must in future proceed. 

—_—_____—. 


EFFECT OF CONSOLIDATION OF RAILWAY 
CORPORATIONS UPON MUNICIPAL SUB- 
SCRIPTIONS TO STOCK. 


[* the case of County of Scotland, plaintiff in error, v. 

Thomas, decided at the recent term of the United 
States Supreme Court, the question arose whether 
legislative authority given to counties and towns 
to subscribe to the capital stock of a specified rail- 
road corporation and to issue its bonds therefor 
was extinguished by the subsequent consolidation of 
that corporation with other corporations. The case 
arose in Missouri, the plaintiff in error being a county 
in that State. The court says that simple consolida- 
tion with another company does not extinguish the 





power of the counties to subscribe, or the privilege of 
the company of receiving subscriptions, was decided 
in the case of The State v. Greene County, 54 Mo. 540. 
In that case the Kansas City, Galveston and Lake 
Superior Railroad Company was chartered in 1857, 
with power to construct a branch road from Kansas 
City to the southern boundary of the State; and 
power was given to the county courts of any county 
through which the road or any of its branches might 
run to subscribe to the stock of the company and isaue 
its bonds therefor. The company afterward changed 
its name, and, in 1870, consolidated with the Hannibal 
and St. Joseph Railroad Company; and the latter 
company continued the work of constructing the 
branch road referred to, which had been begun by 
the Kansas City Company. The branch was built 
under a separate organization created by the parent 
company, called the Kansas City and Memphis Rail- 
road Company, but under the control and with the 
aid of the parent company. The county court of 
Greene county, in 1870, subscribed to the capital stock 
of the Hannibal and St. Joseph Railroad Company, 
issued to aid in building and equipping the branch 
road, which ran through the county. The Supreme 
Court of Missouri decided that the subscription was 
valid; and that the power to subscribe, originally 
given, still subsisted unaffected by the consolidation. 
The cases decided by this court, of The Philadelphia 
and Wilmington R. R. Co. v. Maryland, 10 How. 376, 
and Tomlinson v. Branch, 15 Wall. 460, were cited and 
relied on for the purpose of showing that where a con- 
solidation is effected between two railroad companies, 
and nothing to the contrary is indicated, the rights 
and privileges, as well as the duties and liabilities of 
each, continue to exist as before in the hands of the 
new organization. It seems to us that this decision 
in the Greene county case governs the present case. It 
is true the court laid considerable stress on the fact 
that the branch road in that case was a distinct inter- 
est from that of the main line, and was not liable for 
its obligations or liabilities; and the holders of the 
stock in the branch road had the right to control its 
affairs, and this feature was not changed by the con- 
solidation. This fact, undoubtedly, prevents the case 
from being an exact precedent for the present one. 
But the close and intimate relations which in other 
respects connected the branch with the main line in 
that case, give to the decision a good deal of impor- 
tance. The principles adopted were substantially the 
same as those involved in the present case. The facts 
are not very fully stated in the report, but it would 
appear from the statement of the dissenting judge (p. 
557) that the stock subscribed for in that case was the 
stock of the Hannibal and St. Joseph Railroad Com- 
pany. As such, though it may have been special stock 
applicable to the branch road, it made the holder a 
member of the parent company entitled to vote for its 
directors, and no doubt in other ways connected with 
its fortunes. 

In that case, as in this, the power to consolidate was 
given after the original charter was granted, and after 
the constitution went intoeffect. But that was not 
regarded as affecting the power. By general laws of 
the State, in force when the original charter was 
granted, the legislature had reserved the power to 
alter, suspend, and repeal all charters of incorpora- 
tion, and had specially reserved this power in the 
general railroad act. (See Revised Statutes of Mo. 
1855, pp. 371, 438.) It would seem clear, therefore, that 
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alterations of the charter were admissible, and would 
not affect rights of the company untouched thereby, 
’ nora power to subscribe to its stock previously existing. 
(See Cullaway Co. v. Foster, decided by this court in the 
present term.) 

The power to amend thus existing, the amending 
acts in this case do not subvert the original purposes 
of the charter, but rather carry them out and perfect 
them. The railroad authorized by it was ‘ta railroad 
from the city of Alexandria, in the county of Clark, in 
the direction of Bloomfield, in the State of Iowa, to 
such point on the northern boundary line of the State 
of Missouri as shall be agreed upon by said company, 
and a company authorized on the part of the State of 
Iowa, to construct a railroad to intersect the road 
authorized to be constructed by the provisions of this 
act, at the most practicable point on said State line.”’ 
Bloomfield was a small town in Iowa, evidently not 
intended as the final objective point of the proposed 
line, which is only required to be “in the direction of 
Bloomfield.’ A connection with a continuous road in 
Iowa was the declared object of the road proposed. It 
was evidently the purpose to bring Alexandria, a port 
of Missouri on the Mississippi river, in connection 
with the rich region of southern and western Iowa by 
means of the road then being chartered, and a road to 
connect therewith running into the State of Iowa. 
This purpose will be most effectually attained by the 
construction of the continuous line contemplated by 
the consolidated companies. The general direction of 
the road is not changed. It does not pass through 
Bloomfield it is true; but it does not pass it by so far 
as to be a substantial departure from the route origi- 
nally indicated. The amending act, therefore, which 
authorized a consolidation with the Iowa Southern 
Railway Company and thereby constituted the Mis- 
souri, Iowa and Nebraska Railway Company, was in 
perfect accord with the general purpose of the original 
charter of the Alexandria and Bloomfield Railroad 
Company; and if the other rights and privileges of 
the latter company passed over to the consolidated 
company, we do not see why the privilege in ques- 
tion should not do so; nor why the power given to 
the county to subscribe to the stock should not con- 
tinue in force. 

The decision of this court in the case of Harshman 
v. Bates County, 92 U. S. 569, is urged against this 
view of the case. But we do not think it applicable. 
In that case the question was, whether authority given 
to the county court by the electors of a township to 
subscribe in its behalf for stock in a certain railroad 
company, continued to exist after the company had 
ceased to exist by being absorbed in another company 
by consolidation? We held that it did not. The 
county court was regarded as being the mere agent 
of the township, having no discretion to act beyond 
the precise terms of the power given. The powers of 
an agent or attorney, authorized to act for another, are 
very different from those possessed by a person acting 
in his own behalf. Had the charter of the Alexandria 
and Bloomfield Railroad Company authorized foreign 
corporations to subscribe to its stock (supposing that 
by the general law of Missouri they had no such 
power) they would undoubtedly have retained that 
power after the consolidation; it being in their dis- 
cretion to exercise it or not. But if any such foreign 
corporation had, before the consolidation, sent an order 
toa firm in St. Louis to subscribe stock for it in the 
original company, the firm could not have made the 





subscription after the consolidation without consulting 
their principals. Such a material change of circum- 
stances would have rendered the subscription an excess 
of the power given to them. Authority given to a 
person to be exercised for his own benefit and at his 
own discretion may be exercised by him under changes 
of circumstances that would amount toa revocation 
of a power given to an attorney, unless it expressly 
conferred discretion. A recurrence to the opinion in 
the Harshman case will show that this distinction 
underlies the reasons given for the judgment in that 
case. The county court of Scotland county, in the 
present case, acted as the representative authority of 
the county itself, officially invested with all the discre- 
tion necessary to be exercised under the change of 
circumstances brought about by the consolidation 
in question. For, as before remarked, the county 
courts in reference to the subscription in question 
represented the counties themselves as their officially 
constituted authorities. This is distinctly stated by 
the Supreme Court of Missouri in the case of The 
Hannibal and St. Jo. R. R. Co. v. Marion County, 36 
Mo. 303. The power given to the county courts 
intersected by the Alexandria and Bloomfield railroad 
to subscribe to its stock, was given to them as repre- 
senting the counties. When they subscribed for the 
stock, it was the county that subscribed. It was dis- 
cretionary with them whether to subscribe or not, and 
(within the limits imposed by the act) how much they 
should subscribe. 

But the case has other aspects which it is necessary 
to take into consideration. If we look at the subject 
in a broad and general view, it will be still more mani- 
fest that the power in question was intended to exist 
notwithstanding the consolidation. The project of 
the railroad promised a great public improvement, 
conducive to the interests of Alexandria and the 
counties through which it would pass. Its construc- 
tion, however, would greatly depend upon the local 
aid and encouragement it might receive. The interests 
of its projectors and of the country it was to traverse 
were regarded as mutual. The power of the adjacent 
counties and towns to subscribe to its stock as a means 
of securing its construction was desired not only by 
the company but by the inhabitants. Whether the 
policy was a wise one or not is uot now the question. 
It was in accordance with the public sentiment of that 
period. The power was sought at the hands of the 
legislature, and was given. It was relied on by those 
who subscribed their private funds to the enterprise. 
It was involved in the general scheme as an integral 
part of it, and as much contributory and necessary to 
its success as the prospective right to take tolls. Why 
it should not still attach to this portion of the road, 
as one of the rights and privileges belonging to it, into 
whose hands soever it comes by consolidation or other- 
wise, it is difficult tosee. The principles laid down in 
the case of The Philadelphia, Wilmington and Baltimore 
R. R. Co. v. Maryland, 10 How. 376, and Tomlinson v. 
Branch, 15 Wall. 460, and recently reaffirmed in Branch 
v. City of Charleston, 92 U.S. 677, seem to us directly ap- 
plicable. Subscription to the stock was not only a power 
of the county, but a privilege of the company — being 
a portion of the rights and privileges which it obtained 
by translation from the charter of the North Missouri 
Railroad Company. It was expressly so held by the 
Supreme Court of Missouri in the case of Smith v. 
County of Clark, 54 Mo. 58; and the same principle had 
been adopted in the earlier case of The Hannibal and 
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St. Jo. R. R. Co. v. Marion County, 36 Mo. 294, 304. The 
latter company was by its charter *‘ entitled to all the 
privileges, rights, and immunities which were granted 
to the Louisiana and Columbia Railroad Company, so 
far as applicable,” etc. The right to receive county 
subscriptions was held to be one of these privileges, 
rights, and immunities. The court said: “ It was under 
this section that the [county] Gourt proceeded when 
the stock was first taken and the notes issued. The 
legislature gives the company all the rights, privileges, 
and immunities contained therein, the same as if it 
had been re-enacted. The language seems broad 
enough, by reasonable construction, to fully sustain 
the acts of the county court.” (36 Mo. 304.) In Smith 
v. County of Clark the same views were held with 
regard to the charter now in question. Thecourt say: 
“The power thus conceded to the courts or other 
municipal bodies may well be termed a privilege to 
the corporations, and we see no substantial objection 
to a transfer of such a privilege by simply, in general 
terms, embodying the section of the original act which 
granted it, into the new law. That such was the inten- 
tion of the legislature, and of the railroad company, is 
clear, and if the word ‘ privilege’ admits of the narrow 
construction claimed, the practical construction it has 
received in this State, as may be seen by reference to 
the decisions of our courts, would preclude any inquiry 
into the subject now. These provisions were the prin- 
cipal means by which this and other roads were built, 
and without them the charters would have been of no 
value.”’ (54 Mo. 67.) 

The power of the counties to subscribe being thus 
held to be a right and privilege of the company, in our 
opinion, passed with its other rights and privileges 
into the new conditions of existence which the com- 
pany assumed under the consolidation. 

The argument sought to be drawn from the distinc- 
tion, that the company with which the consolidation 
was effected belonged to another State, we fail to 
appreciate. If the legislature of Missouri authorized 
it, what difference can it make whether the connecting 
company belongs to Missouri or to lowa? There is no 
difference in principle. The Philadelphia, Wilmington 
and Baltimore Railroad Company, in its consolidated 
form, combined the roads and charters of three differ- 
ent States; and yet it was held to be invested with the 
rights and privileges of each as applicable to the several 
parts of the line. See, also, to the same purport, the 
case of Hanna v. The Cincinnati, Fort Wayne and 
Chicago R. R. Co., 20 Ind. 30. 

Miller, J., dissented from the opinion in this case. 


—_—_—-————— 


NOTES OF RECENT DECISIONS. 


Alteration of instrument: filling blank in sealed in- 
strument: execution of bond on Sunday.—In an action 
on a county treasurer’s bond, held, that authority to 
filla blank in a sealed instrument may be given by 
parol. Such authority may be either express, or implied 
from circumstances. It will be implied from circum- 
stances whenever these fairly considered will justify the 
inference. The facts in this case considered, and held 
sufficient to establish an implied authority from sure- 
ties to the board of county commissioners to insert a 
penal sum in the blank left in the bond. Also, that a 
bond is not ‘‘executed’”’ until delivery. Therefore, 
although signed and sealed on Sunday, yet if not de- 
livered until a succeeding secular day, it is valid. Sup. 





Ct., Minnesota, May 29, 1877. 
L. Rep.) 

Attorney and client: agreement between attorneys: 
how far binding upon clients.—While suit for divorce 
was pending, an agreement was signed by counsel, but 
not by either of the parties, providing that the hus- 
band might “retain all * * * realestate, * * * 
however received ;’’ and then, no defense being inter- 
posed, a decree of divorce, not referring to the agree- 
ment, passed by default. for the wife. Held, that it 
would not be presumed the attorneys had authority 
to make this agreement, and that it did not bind the 
wife; and further, that she was not estopped from as- 
serting title to property previously conveyed by her 
directly to her husband by a deed which, for that rea- 
son, was void. Sup. Ct., Illinois, June 22, 1877. Brooks 
v. Kearns (Chic. Leg. News). 

Conflict of law: action on judgment obtained in sis- 
ter State.—In an action on a judgment obtained in a 
sister State, coverture at the time when the promises 
were made and the judgment was obtained, cannot be 
set up as a defense. Philadelphia Com. Pleas, June 
30, 1877. Gilfrey v. Saarbach. 

Excise law: New York statute: petition of freeholders 
not necessary : license can be granted only to innkeepers. 
—Section 6, chapter 628, of Laws of 1857, requiring the 
-petition of twenty freeholders as a prerequisite to 
the granting of a license for the sale of spirituous 
liquors, is repealed. Under a provision of said act, 
still in force, a license cannot be granted to any one 
unless he have the ability and: ry accommoda- 
tions to entertain travelers. Sup. Ct., New York, 2d 
Dept., May, 1877. People v. Hartman (N. Y. Week. 
Dig.). 

Malicious prosecution: advice of cownsel.—Where 
defendant in justification pleaded that he acted under 
advice of an attorney at law, held, it was not incum- 
bent upon him to prove that such attorney was a per- 
son learned in the law. That it will be presumed that 
an attorney licensed by the Supreme Court of this 
State to practice law, has been examined as the law 
requires, and may reasonably be supposed to be com- 
petent to give legal counsel, and to justify resort 
therefor to such a source. Sup. Ct., Illinois, June 
22, 1877. Horn v. Sullivan (Chic. Leg. News). 

Lien: vendor’s lien does not exist against intervening 
equities.—When a purchaser of land conveys another 
tract to his vendor in payment of the purchase-money, 
and title to the last conveyed property fails, the 
vendor having accepted this conveyance from his 
vendee in full payment, must look to the covenants of 
warranty in the last conveyance for his indemnity; 
and he cannot, when other equities have intervened, 
set up lien upon the property conveyed on account of 
failure of title to property transferred to him. The 
principle is, that where a lien has been expressly re- 
tained to a specified extent, it is equivalent to a waiver 
of that lien to any greater extent. Sup. Ct., Tennes- 
see, March 3, 1877. Murrell v. Watson (Tenn. L. Rep.). 

Mortgage : mortgagee not in possesston cannot main- 
tain replevin for chattel taken from estate.—A mort- 
gagee of real estate, whose debt is due, but who 
has not entered into possession, cannot maintain re- 
plevin for a specific chattel which the mortgagor or 
his assigns has severed and removed from the realty, 
and which before severance was a fixture on part of 
the realty and subject to the mortgage. Sup. Ct., 
New Jersey, June, 1877. Kercher v. Schalk. 

Negligence: contributory negligence: railroad com- 


State v. Young (N. W. 
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pany: crossings at grade; when questions of negligence 
should not be submitted to the jury.—F., a partially deaf 
man, drove a wagon up a steep slope, to a railroad 
crossing at grade on a road with which he was familiar. 
At about five feet from the railroad the company had 
recently erected a watch-house which obstructed the 
view to the north for about eight feet. Back of the 
watch-house was an open space for about thirteen feet 
through which there was an unobstructed view of the 
railroad. Beyond this the view was again closed by 
some buildings. F. drove past the buildings and the 
open space and stopped opposite the watch-house. He 
then looked in both directions, though it was impossi- 
ble for him to see toward the north. Without leaving 
his wagon, he then drove on to the track and was 
killed by a train: Held, that under the circumstances 
there was a clear case of contributory negligence, and 
the judge should have directed a verdict for the 
defendant. Semble, it is not negligence per se fora 
railroad company to place a watch-house near a cross- 
ing in such a position as to obstruct the view of trav- 
elers using the crossing. The question of the company’s 
negligence in such case is forthe jury. Sup. Ct., Penn- 
sylvania, May 7, 1877. Central Railroad of N. J. v. 
Feller (W. N. Cas.). 

Power of attorney: construction of: power to receive 
check does not include power to indorse ; statute of lim- 
itation.—A power of attorney to prosecute a claim 
against the United States, and to receive any check, 
order or certificate issued by the government for the 
payment thereof, confers no power upon the attorney 
to assign or indorse the paper in the name of the 
payee. When the drawee of such check had settled 
with the drawer and charged up the amount against 
him, there is sufficient privity between the parties, to 
enable the payee to recover the amount upon a count 
for money had and received. This principal is applica- 
ble to a case where the bank had paid the check upon 
a forged indorsement. The statute of limitations 
refers to the time of the institution of the suit, and 
not to the time of filing an amendment to the declar- 
ation. Sup. Ct., Dist. of Columbia. Millard v. Bank 
of Republic (Wash. L. Rep.). 

Statute of limitations: does not bar debt: for money 
borrowed from trustee.—If a trustee loans the trust 
fund in breach of the trust, and the borrower has 
notice of the trust and the breach, he becomes a quasi 
trustee, and he cannot separate the loan from the trust, 
nor insist that the statute of limitations, which bars a 
loan as a loan, also bars the remedy for the trust fund 
in his hands, and if it be followed into the hands of 
one who receives it by collusion or with express notice 
of the trust, he cannot plead the statute of limitations, 
for the reason that he himself becomes a trustee, and 
the fund can be recovered, Sup. Ct., Tennessee, April, 
1877. Merriman v. Cannovan. (Tenn. L. Rep.). 

Suretyship : promissory note: indorsement of guaranty 
signed by four persons: right of one who advances money 
on the note: each guarantor severally liable: affidavit of 
defense.—A promissory note was indorsed, ‘‘ For the 
amount of the within note received, I hereby guaran- 
tee its prompt payment,” etc., which guaranty was 
signed by the payee and three others. Ina suit bya 
holder fur value against the last of the guarantors: 
Held, that the guaranty necessarily applied to the 
holder for value, and that the omission in it to indicate 
to whom it was made was supplied by the advancement 
of money upon it. Held, further, that the contract of 
each subscriber was sufficient to make him severally 





liable, and that therefore the suit was properly 
brought. Sup. Ct., Pennsylvania, Nov. 24, 1876. 
Douglass v. Second National Bank of Titusville (W. 
N. Cas.). 

Trade-mark: numerical symbol may be used as.—The 
numerical symbol }¢, printed in large, bold, red char- 
acters, in acertain form and style, had been used since 
1873 by the complainant as one of his trade-marks on 
the packages and boxes of certain classes of cigarettes 
manufactured by him, and was registered in the 
United States Patent Office in June, 1875. This sym- 
bol was originally employed to indicate the idea that 
the cigarettes were composed of two kinds of tobacco 
in the proportion of half and half; but except so far as 
it indicates this idea, which it does not really express, 
it isa merely arbitrary device. Ona bill brought to 
enjoin against another’s use of this symbol, held, 
that the complainant had not aright to the exclusive 
use of the numerical character 14, written in any ordi- 
nary manner; but that he had a right to the exclusive 
use of it in the particular form, size, color and style in 
which he had used and registered it. U.S. Cire. Ct., 
E. D. Virginia, May, 1877. Kinney v. Allen & Co. 
(Am. L. T. Rep.). 

—>__——_ 


COURT OF APPEALS ABSTRACT. 


AGENCY. 


1. Authority to make contract to sell real estate may 
be by parol.—An agent of defendant’s testator made 
an agreement in writing with plaintiff whereby he 
agreed for his principal to convey certain real estate 
to plaintiff for a specified price, and it was orally 
agreed between the agent and plaintiff that work 
which plaintiff agreed to do on houses belonging to 
the agent should be applied in payment for the real 
estate. Held, that the authority to execute the agree- 
ment to convey might be conferred by parol. Judg- 
ment below affirmed. Moody v. Smith. Opinion by 
Folger, J. 

2. Statute of frauds, when not applicable: contract 
with agent for agent’s benefit.—The plaintiff did the 
work as agreed upon the houses of the agent, and the 
fulfillment of the contract for the sale of the real 
estate being refused, plaintiff brought action against 
the principal for the value of his labor on the houses. 
Held, that the action was maintainable, and the objec- 
tion that the contract was invalid by the statute of 
frauds was not available. Held, also, that the rule 
that he who undertakes for another by authority from 
him shall not act for his own benefit and to the detri- 
ment of the principal would not prevent recovery, it 
being shown that the agent had express authority to 
make the contract in question. Ib. 

3. Contract: work not in exact accordance: waiver.— 
When work was done in some respects not in perfect 
accordance with the specifications of a contract, but 
the party for whom such work was done constantly 
supervised it while being done and found no fault, 
and there has been a substantial compliance with the 
terms of the contract, held, that a judgment would 
not be disturbed on account of the work falling short 
of the requirements of the contract. Neither would it 
be because the contract was not performed within the 
time agreed, no objection being made to work done 
after that time by the party for whom it was done, and 
he taking the benefit of such work. Ib. 

[Decided June 5, 1877.] 
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CONTRACT. 
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1. Agr tinr to life insurance: parol con- 
tract: holding insurance policy as mortgugee: consid- 
eration: mutuality.—Plaintiff's testator and defendant 
entered into an arrangement whereby the testator was 
to procure a policy of insurance upon bis life and as- 
sign it to defendant, who was to pay the premiums 
and have the benefit of the policy, with the under- 
standing that, if at any time the testator desired to re- 
deem the policy, he could do so by paying the pre- 
miums advanced by the defendant and the interest 
thereon. In pursuance of this the testator procured 
a policy on his life which was immediately assigned to 
defendant by an assignment absolute in form, and de- 
fendant paid all the premiums up to the time of tes- 
tator’s death and received from the insurance com- 
pany the amount for which the policy was issued. 
Previous to his death testator, for the purpose of re- 
deeming the policy, offered to defendant the amount 
advanced by him for premiums, etc., and defendant 
refused to receive the same. Held, affirming judg- 
ment below, that the agreement was founded on acon- 
sideration and was valid, notwithstanding that it was 
in parol and the assignment was absolute in form; 
that defendant held the policy as mortgagee only, and 
this was not affected by the fact that there was no ob- 
ligation on the part of the testator to repay the pre- 
miums, and that defendant was liable to the personal 
representative of the testator for the amount received 
from the insurance company on the policy, less the 
amount of premiums and interest advanced by him. 
Matthews v. Sheehan. Opinion by Earl, J. 

2. Contract construed a mortgage rather than condi- 
tional sale.—In all doubtful cases a contract will be 
construed to be a mortgage rather than a conditional 
sale, because in the case of a mortgage the mortgagor, 
although he has not strictly complied with the terms 
of the mortgage, still has his right of redemption, 
while in the case of a conditional sale, without strict 
compliance, the rights of the conditional purchaser 
are forfeited. Ib. 

[Decided May 22, 1877.] 


IMPRISONED DEBTOR. 


1. Discharge of: practice on application for discharge. 
—An application under article 5, title 1, chap. 5, part 2, 
of the Revised Statutes, for the purpose of exonerat- 
ing the person of an imprisoned debtor from imprison- 
ment, is required to be made (§ 2, art. 7), to an officer 
residing in the county in which the insolvent debtor 
resides or is imprisoned, and section 5 provides that in 
case of disability, resignation, removal from office or 
absence from the county, of the officer before whom 
the proceedings were commenced, the same may be 
continued by his successor in office or by any other 
officer who might have originally instituted such pro- 
ceedings, and in case of (§ 6) there being no such offi- 
cer, then a judge of the County Court may attend and 
adjourn, etc. In this case the original order was made 
in New York county on the 20th of July, 1876, by Dono- 
hue, J., returnable on the 2d of September, 1876. On 
the return day the parties appeared, but there was no 
justice in attendance. On the 4th of September, 
which was Monday, the next court day, Westbrook, J., 
who resides at Kingston, continued the proceedings 
until the 8th of September. Held, reversing the order of 
General Term, and dismissing appeal to that court, that 
all subsequent proceedings were invalid, Westbrook, J., 
neither residing in the county or the district, and be- 





ing in no sense the successor of Donohue, J. In the 
matter of Roberts. Opinion per curiam. 

2. Who may make order: appeal. — Application under 
article 5, mentioned, must be made to certain officers 
therein mentioned, and cannot be made to any court, 
and an order made by such a person is not appealable 
either to the General Term or to this court. Ib. 
[Decided May 22, 1877.] 

MASTER AND SERVANT. 

1. Liability of master for negligence causing death of 
servant.— In an action by the personal representative of 
a workman against his employer for death caused by 
the caving in upon the workman of an embankment 
which was being cut down, under the supervision of 
such employer, the court, at trial, charged the jury 
among other things, ‘‘that if the defendant could 
have done any thing to preserve the life of the de- 
ceased, he should have done it."" The defendant ex- 
cepted, and the court qualified the charge by saying 
that he meant to have said ‘‘ any thing that could have 
prevented the accident,’’ to which defendant also ex- 
cepted. Held, that the charge was error. The fact 
that the defendant could have done something which 
would have prevented the accident, was not the test of 
his liability; the question was, was he negligent; did 
he exercise ordinary care and prudence in conducting 
the excavation, in view of the position of the deceased ; 
the probable consequences which would result» from 
the falling of the overhanging earth while intestate 
was below? Judgment below reversed. Leonurd, 
administratrix, v. Collins. Opinion per curiam. 

2. Evidence bearing on question of negligence: charge 
to jury: contributory negligence.—It was claimed that 
defendant made a promise when deceased went below 
the bank, that it would not be cut away for half an 
hour, but that he caused work to be commenced imme- 
diately. The court charged that this promise wasa 
very important feature in the case and that ‘it might 
go very far in the opinion of the jury to establish his 
(defendant’s) want of care and prudence.”’ Defendant 
asked the court to charge in addition that, if the 
jury believed that ‘‘the defendant said he was not 
going to begin work at once or any thing that could be 
so construed, and notwithstanding that statement the 
deceased saw the two men working upon the bank and 
cutting it down, the plaintiff cannot recover upon the 
theory that the deceased had no warning that the work 
was going on.” This request was refused. Held, 
error. Ib. 

(Decided June 5, 1877.] 


NEW TRIAL. 

When refusal to submit to jury, not ground for.— 
Where evidence is not conflicting and is unimpeached 
and not controverted by circumstances and probabili- 
ties and is such that no verdict could properly be given 
against it, it is not the duty of the judge at circuit to 
submit the question at issue to the jury, and a refusal 
to do so in such a case is not a ground for a new trial. 
Affirming judgment below. (See case on former appeal, 
67 N. Y. 229.) Cutts v. Guild. Opinion by Allen, J. 
[Decided June 22, 1877.] 

RAILROAD AID BONDS. 

Statutory construction: Laws 1867, chap. 953; 1868, 
chap. 317. — By Laws 1867, chap. 953, authority is 
given to the village of Fort Edward to borrow money 
and issue bonds of the village in aid of a railroad men- 
tioned in the act. The exercise of the authority is 
made to depend upon a vote of the taxable electors of 
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the village at an election to be held at a time and place 
to be designated by the board of trustees, notice of 
which “shall be published in a public newspaper of 
the village for at least two weeks previous to the time 
appointed for such election.” This act was amended 
by Laws of 1868, chap. 317, but not as to the time of 
publication. Held, that it was necessary that two 
weeks should intervene between the publication of the 
notice and the election, and the statute was not satis- 
fied by a publication in two successive weeks before 
the election, the first publication being made April 
24th and the meeting being held May 5th. Order below 
refusing mandamus affirmed. In re petition of Hetfield 
v. Trustees of Fort Edward. Opinion by Andrews, J. 
[Decided May 29, 1877.] 
SALE. 

Of personal property at fixed price to be paid in other 
property at fixed price: condition precedent.— Defend- 
ant agreed to take from plaintiff a quantity of old 
rails at a specified price per ton, to be paid for in fish 
joints at a specified price each, and a quantity of old 
rails and of fish joints were delivered by the parties 
respectively. Plaintiff then sent a large amount of old 
rails to defendant, who notified plaintiff that he did 
not wish them, but would accept them and credit the 
amount agreed to be paid therefor to the fish-joint ac- 
count. Held, reversing judgment below, that plaintiff 
was not entitled to recover from defendant witbout 
showing a demand and refusal to deliver the fish joints. 
Long Island R. R. Co. v. Verree et al. Opinion by 
Rapallo, J. 

(Decided May 22, 1877.] 


a 
TAXATION OF THE PRODUCT OF MINES. 


'NHE case of Forbes, appellant, v. Gracey et al., de_ 

cided at the last term of the United States Su- 
preme Court, was a suit brought by appellant to enjoin 
the collector of taxes for Story county, Nevada, from 
collecting a tax imposed by the law of that State 
upon the property of the Consolidated Virginia Min- 
ing Company, the appellant being a stockholder in 
the company and an alien subject of the Queen of 
Great Britain. The tax is by the State statute im- 
posed upon the proceeds of the mine worked by the 
corporation, and is resisted on the ground that title 
to the land from which the mineral is taken is in the 
United States, and is not for that reason liable to State 
taxation. The tax was imposed upon “ores, tailings 
and niineral-bearing material ’’ taken from mines, and 
was adjusted according to net product of such mate- 
rial, and the collection of the tax was enforceable by 
sale of personal property, and was made “‘a lien upon 
the mines or mining claims from which the ores or 
minerals are taken.’’ The right to mine and remove 
mineral from lands of the United States independent 
of the title which was not parted with, has been re- 
cognized by the United States government. In re- 
gard to the questions involved, the court says: From 
the first section of the statute we ascertain what it is 
that is taxed, namely, all the ores, tailings or mineral- 
bearing material of whatever character, after deduct- 
ing the actual cost of extracting said ores as mineral 
from the mines and other expenses, such as transport- 
ing them to the place of reduction, etc. From this it 
is clear that it is the ore after it has been separated 
from the bed in which it is found, and its proceeds 
and products which are taxed, and not the ore or min- 





eral in the earth. Indeed, this latter idea is not ad- 
vanced by any one, and it would be preposterous. As 
we construe the statutes of the United States and the 
recognized rule of the government on this subject, the 
moment this ore becomes detached from the soil in 
which it is embedded it becomes personal property, 
the ownership of which is in the man whose labor, 
capital and skill has discovered and developed the 
mine and extracted the ore or other mineral product. 
It is then free from any lien, claim or title of the 
United States, and is rightfully subject to taxation by 
the State as any other personal property is. The 
truth of this proposition is too obvious to need or ad- 
mit of illustration or elaboration, and, as we have 
already said, the pressure of business does not admit 
of it. 

In regard to the taxing of this personal property, 
and the mode of collecting it by sale as provided in 
the section last cited, it does not seem to us that there 
can be any reasonable ground for asserting that the 
United States has any interest in the tax or in the sale 
of the property taxed. It is, however, urged with 
more show of reason that section six, which makes 
this tax ‘‘a lien on the mines or mining claims from 
which the ores or minerals bearing gold or silver are 
extracted for reduction,’ isan interference with the 
right of property of the government in the lands in 
which the mineral remains are extracted. 

An examination of the language we have quoted will 
show that it was carefully prepared to avoid this ob- 
jection, and we think it does. 

The use of the words ‘*‘ mines or mining claims”’ is 
evidently intended to distinguish between the cases 
in which the miner is the owner of the soil, and there- 
fore has perfect title to the mine, and those in which 
the miner does not have title to the soil, but works the 
mine under what is well known in the mining districts 
and what is, as we have said, recognized by the act of 
Congress as a mining claim. In the first case, the 
statute makes the tax a lien on the mine, because the 
title to the mine is in the person who owes and should 
pay the tax. In the other, the tax is a lien only on the 
claim of the miner; that is, on his possessory right to 
explore and work the mine under the existing laws 
and regulations on the subject. 

In the former case, of course, the United States has 
no interest to be protected, and the State is at liberty 
to declare and enforce such a lien for her taxes. In 
the latter, also, such right as the mining laws allow 
and as Congress concedes to develop and work the 
mines, is property in the miner, and property of great 
value. That it is so, is shown most clearly by the con- 
duct of the mining corporation in whose interest this 
suit is brought, which, for the purpose of evading this 
tax, permits its investment in this mine, said to be 
worth from fifty toa hundred millions of dollars, to 
rest on this claim, this mere possessory right, when it 
could at a ridiculously small sum compared to the 
value of the mine, obtain the government’s title to 
the entire land, soil, mineral and all. Those claims 
are the subject of bargain and sale, and constitute 
very largely the wealth of the Pacific coast States. 
They are property in the fullest sense of the word, 
and their ownership, transfer and use are governed by 
a well-defined code or codes of law, and are recognized 
by the States and the Federal government. This 
claim may be sold, transferred, mortgaged, inherited, 
without infringing the title of the United States. 
Why may it not also be made subject to a lien for 
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taxes, and the claim, such as it is, recognized by stat- 
ute, be sold to enforce the lien? We see nothing in 
principle or in any interest which the United States 
has in the land to prevent it. 
—_—________ 
RECENT BANKRUPTCY DECISIONS. 


CONFLICT OF LAW. 


Rate of interest and damuges upon dishonored bill: 
by what law governed.—The rate of interest and dam- 
ages which the drawer of a bill is to pay ex mora is 
governed by the law of the place where the bill is 
drawn. Ifa bill is made and dated at the business 
domicile of the drawer, his undertaking is to pay it 
there, in case of dishonor, though it may have been 
negotiated elsewhere. Damages in a case of this sort 
are a part of the law of the performance, and not of 
the execution and validity of the contract, nor of the 
remedy. Such a question, arising in the courts of the 
United States, is one of general jurisprudence, and not 
of local law. U. S. Dist. Ct., Massachusetts. In re 
Glyn; Ex parte Heidelbach; Ex parte Paton, 15 Nat. 
Bankr. Reg. 495. 


DISCHARGE. 


1. When validity of, not impeachable in collateral ac- 
tion.—The validity of a discharge under the bank- 
rupt law of 1867 cannot be impeached in a collateral 
action on the ground that the bankrupt fraudulently 
represented in his schedule that plaintiff's place of 
residence was unknown to him, and thereby prevented 
his receiving notice of the proceedings. Sup. Ct. Com- 
mission, Ohio. Rayl, administratrixz, etc., v. Lapham, 
15 Nat. Bankr. Reg. 508. 

2. When want of notice will not invalidate.—Actual 
notice to the creditors is not essential to the jurisdic- 
tion of the bankrupt court, and the want of it will not 
invalidate the discharge where the bankrupt is found 
to have honestly complied with the requirements of 
the act. Ib. 

EXEMPT PROPERTY. 

Bankrupt law does not interfere with debtor's power 
over.—The bankrupt law does not interfere with the 
debtor’s power to sell or incumber his exempt prop- 
erty. The bankrupt act of 1867, while adopting the 
exemption laws of the States as to the measure and 
amount thereof, does not embrace local restrictions 
upon the debtor’s estate in and dominion over ex- 
empted property. Sup. Ct., Georgia. Farmer v. Tay- 
lor et al., 15 Nat. Bankr. Reg. 515. 


FIDUCIARY DEBT. 

What is not debt in fiduciary capacity: factor.—A 
debt due by a factor for the value of goods consigned 
to him to be sold on commission, and remittance made 
in thirty days, is not such a debt contracted in a fidu- 
ciary capacity as will be excepted from the operation 
ofadischarge. U.S. Cire. Ct., South Carolina. Ows- 
ley & Co. v. Cobin & Co., 15 Nat. Bankr. Reg. 489. 


PETITION. 


Practice, when facts requisite to authorize, denied : sup- 
plementary petition.—Where upon a written denial by 
the debtor that the requisite number and amount of 
creditors have united in the petition, no reference to 
ascertain that fact is actually made, although an entry 
of an order therefor appears upon the minutes, the 
judge is not called upon, under section 5021, to fix a 
time within which additional creditors may join. 
Where, under such circunistances, a supplementary 





petition is afterward filed, it will not be dismissed on 
the ground that a sufficient number and amount. of 
creditors are not included therein, unless it is made to 
appear that, taking both petitions together, a sufficient 
number and amount have not joined. U.S. Cire. Ct., 
8S. D. New York. In re Frisbie and McHugh, 15 Nat. 
Bankr. Reg. 522. 





PRACTICE. 


Termination of proceedings: what does not constitute. 
—Where assets have come into the hands of the as- 
signee, and he has not rendered his final account 
within three years from the adjudication, and the 
bankrupt has not been discharged, or refused a dis- 
charge, the proceedings are not terminated without 
a discharge, within the meaning of section 5105 of the 
Revised Statutes, so as to revive the right of action by 
a creditor who has proved his claim. N. Y. Sup. Ct., 
Gen. Term, 4th Dept. Wood v. Hazen, 15 Nat. Bankr. 
Reg. 491. 

PREFERENCE. 

Distress pursuant to lease.—A distress, pursuant to 
the terms of a lease, made within four months of the 
commencement of proceedings in bankruptcy, is not 
fraudulent under the bankrupt law, although the 
bankrupt consented to it, unless collusion is shown. 
Sup. Ct., Pennsylvania. Goodwin et al. v. Sharkey et 
al., 15 Nat. Bankr. Reg. 526. 

SURETYSHIP. 

Payment made on surety debt by bankrupt and recav- 
ered back does not release swrety.—Where a payment 
made by a bankrupt debtor has been recovered by his 
assignee in bankruptcy, the acceptance of such pay- 
ment with knowledge of the debtor’s insolvency is no 
defense to an action by the creditor against the surety 
for the amount thereof, where the creditor has acted 
in good faith toward the surety and has been reason- 
ably diligent to save him from loss. The surety is lia- 
ble for the amount of such payment, although he has 
in the meantime paid the balance of the indebtedness 
and taken up the evidence thereof. Sup. Ct., Iowa. 
Watson v. Poague et al., 15 Nat. Bankr. Reg. 473. 


——$ 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF OHIO.* 
CARRIER OF PASSENGERS. 

1. Right to enforce payment of fare.—A railway 
company has the right to require passengers to pay 
fare, and a rule directing its conductors to remove 
from the cars those who refuse to comply with the 
requirement is reasonable. Shelton v. Lake Shore and 
Mich. So. Railway Co. 

2. Ticket wrongfully taken up.—The fact that a ticket 
has been purchased by a passenger, which was after- 
ward wrongfully taken up by a conductor of one of 
the defendant’s trains, will not relieve the passenger 
from the duty of providing himself with a ticket, or 
paying fare on another train of the defendant in 
which he may be a passenger. In such case, the right 
of action of the passenger would be for the wrongful 
taking up of the ticket, and for not having been re-. 
moved from a train by another conductor for refusing 
to pay fare. Ib. 

CHATTEL MORTGAGE. 

1. Mortgage void as against creditors: right of ad- 

ministrator of mortgagor as to.—Where a chattel mort- 





* From advance sheets of 29 Ohio State Reports. 
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gage is declared void by the statute, ‘‘as against the 
creditors of the mortgagor,’’ and the mortgagor dies 
in possession of the mortgaged property, leaving an 
insolvent estate, such property becomes assets in the 
hands of the executor or administrator of the mort- 
gagor, whose duty, as well as right, it is to defend his 
possession against the claim of mortgagee, notwith- 
standing such mortgage was valid as agaiust the mort- 
gagor. Kilbourne v. Fay, and Keller v. Shaeffer. 

2. Unpaid legacy not subject of.—An unpaid legacy 
is not the subject-matter of a chattel mortgage ; hence 
an assignment of such legacy is not subject to the in- 
firmity of an unfiled chattel mortgage. Ib. 


DESCENT. 

Lands descend at once to heir: right of administra- 
tor: rents.—The lands of an intestate descend at once 
to his heir, and the legal title vests in him, subject to 
the right of the administrator to sell the same for the 
payment of the debts of the intestate, in the manner 
prescribed by law. The rents of the lands of an in- 
solvent intestate, accruing between the death of the 
intestate and a sale of the lands for the payment of 
debts by the administrator, belong to the heir and 
not to the administrator. Overturf, adm’r, v. James 
Dugan. 

HOMICIDE. 

Right of attacked person to kill assailant. —Where a 
person in the lawful pursuit of his business, and with- 
out blame, is violently assaulted by one who mani- 
festly and maliciously intends and endeavors to kill 
him, the person so assaulted, without retreating, al- 
though it be in his power to do so without increasing 
his danger, may kill his assailant if necessary to save 
his own life or prevent enormous bodily harm. Lrwin 
v. State. 

LAROENY. 

Appropriation by finder of lost goods.—When a per- 
son finds goods that have actually been lost, and takes 
possession with intent to appropriate them to his own 
use, really believing at the time, or having good ground 
to believe, that the owner can be found, it is larceny. 
Baker v. State of Ohio. 

TAXATION. 

1. Institution of public charity: whut is: exemption 
from taxution.—A corporation created for the sule pur- 
pose of affording ‘‘an asylum for destitute men and 
women, and the incurable sick and blind, irrespective 
of their nationality or creed,” is an institution of 
purely public charity, within the meaning of section 
2, article 12, of the constitution; and of section 3 of the 
tax law of 1859, which provides for the exemption of 
the property therein described from taxation. The 
word “* institutions,” in the sixth clause of section 3 of 
the tax law, is used to designate the corperation or 
other organized body instituted to administer the 
charity, and the real estate described as belonging to 
such institutions has reference to property owned by 
them; and to entitle such institutions to hold the 
property exempt from taxation, they must not only 
own it, but it must be so used as to fulfill the require- 
ments of the statute. Humphries, auditor, et al., v. Lit- 
tle Sisters of the Poor. 

2. Real estate leased to such institution not exempt 
from taxation.—Real estate leased to such an institu- 
tion for a term of years at a stipulated rent is not ex- 
empt from taxation, although, by the terms of the 
lease, the institution may have agreed with the lessor 
to pay the taxes. Ib. 





RECENT ENGLISH DECISIONS. 


CARRIER OF PASSENGERS. 

Railway company: negligence: evidence: accident. 
disorderly persons: order.—The plaintiff was a passen- 
ger by the defendants’ railway, and at one station, 
though all the seats in the carriage in which the plain- 
tiff was were filled, three more persons got inand stood 
up. There was no evidence that the defendants’ ser- 
vants were aware of this, but the plaintiff remonstrated 
with the persons who had so got in. At the next sta- 
tion, the door of the carriage was opened by persons who 
tried to get in, and the plaintiff rose and held up his 
hand to prevent them. After the train had started, a 
porter pushed away the persons who were trying to get 
in and slammed the door, which caught and injured 
the hand of the plaintiff, who had been thrown for- 
ward by the motion of the train. Held, by Cockburn, 
C. J., and Amphlett, J. A. (Kelly, C. B., and Bram- 
well, J. A., dissenting), affirming the decision of the 
Court of Common Pleas, that there was evidence 
from which the jury might infer negligence on the 
part of the defendants so as to entitle the plaintiff to 
recover damages. Jackson v. Metropolitan Railway 
Co., L. R., 2C. P. D. (C. A.) 125. 


CRIMINAL LAW. 


Embezzlement: receipt by servant on account of mas- 
ter.—The prisoner was the clerk and servant of an 
insurance company, and head manager at their chief 
office at L. In the ordinary course of business he 
received several checks payable to his order from the 
managers of branch offices, and it was his duty to 
indorse these checks and hand them over to the com- 
pany’s cashier. Instead of doing so, he indorsed 
the checks and obtained money for them from friends 
of his own, who paid the checks into their own banks. 
He then took the amount so received to the cashier 
and handed it over to him, saying he wished it to go 
against his salary, which was overdrawn to a like 
amount; and he got back from the cashier I. O. U.s 
which he had previously given for the amount of the 
overdraft. The prisoner having been convicted of 
embezzling the proceeds of the checks: Held, that the 
proceeds of the checks, though received not from the 
bankers but from third persons, were received on 
account of the company, and that the prisoner was 
rightly convicted. The Queen v. Gale, L. R., 2 Q. B. D. 
(C. C. R.) 141. 

LIBEL. 

Privilege by reason of the occasion: publication of 
matters of public interest: meetings of poor-law guard- 
ians: ex parte charges.—The administration of the 
poor-laws, both by the government department and by 
the local authorities, including the conduct of the 
medical officers, is matter of public interest; but the 
publication of a report of proceedings at a meeting of 
poor-law guardians, at which ex parte charges of mis- 
conduct against the medical officer of the union were 
made, is not privileged by the occasion. Purcell v. 
Souler, L. R., 2C. P. D. (C. A.) 215. 


PERSONAL CHATTELS. 


Bills of Sale Act (17 and 18 Vict., c. 36), ss. 1, 7: 
growing crops not “goods or other articles capable of 
complete transfer by delivery.”,—A document, by which 
A agrees to sell to B “five acres of wheat now standing 
in, etc., at 6/. per acre, B to cut and carry thecorn any 
time he nay require; and B agrees to purchase the 
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said five acres upon the above conditions,” is a bill of 
sale within the Bills of Sale Act, 17 and 18 Vict., c. 36, 
s. 1, as the intention is apparent to pass the immediate 
property. Growing crops are not “ personal chattels ” 
within s.1, which is defined by s.7 to “*mean goods, 
furniture, fixtures, and other articles capable of com- 
plete transfer by delivery.” Brantomv. Griffits, L. R., 
2C. P. D. (C. A.) 212. 
—_——__—__—_ 


BOOK NOTICE. 


INDIANA Reports, Vou. LIII. 


Reports of Cases Ar and Determined in the Supreme Court 
of Judicature of the State of Indiana, with Tables of the 
es Reported and Cases Cited, and an Index. By 
James B. Black, Official Reporter. Vol. LITI., contain- 
ing the Cases Decided at the May Term, 1876, not pub- 
lished in Vol. LII, and Cases Decided at the November 
Term, 1876. Indianapolis: Indianapolis Publishing 
House, Printers and Binders, 1877. 
HIS volume contains a considerable number of de- 
cisions of interest, among which we notice the 
following: Tucker v. Taylor, p. 93. The lien of a me- 
chanic for labor ona chattel cannot exist, where, by 
the terms of the contract, there is to be a future day of 
payment for the labor. J. & St. L. R. R. Co. v. Stout, 
p. 148. The pendency of asuit brought by a person, 
since deceased, for personal injury received from the 
negligence of defendant, cannot be plead in bar of an 
action for his death from the same cause brought by 
his administrator, the former action having abated 
by death. In the same case it is held that the failure 
to act with perfect prudence and unusual care in the 
presence of unexpected danger did not constitute a 
defense to an action for injury then received. Hagan 
v. State, p. 162. Courts and juries take notice, that 
whisky is an intoxicating liquor, without proof of 
the fact. Mullikin v. Davis, p. 206. When intoxicat- 
ing liquor is sold at retail, contrary to a statute making 
such sale a misdemeanor, the seller cannot recover the 
price or value thereof from the buyer. Bender v. The 
State, p. 254. Courts of this State cannot look beyond 
the enrolled act of the legislature to ascertain whether 
there has been a compliance with the requirements of 
the Constitution, that no bill shall be presented to the 
governor within two days next previous to the final 
adjournment of the general assembly. 7. W. & W. 
R’y Co. v. McDonough, p. 289. Plaintiff below pur- 
chased a ticket over defendants’ railroad, and took a 
slow train. He gave up his ticket to the conductor, 
who gave him a card which the conductor said would 
be good on an express train, which would pass the slow 
train at a certain station. Plaintiff, at the station 
named, took passage in the express train. The card 
given him was refused on the express train, and he 
was ejected for the non-payment of fare. Held, that 
the railway company were liable for ejecting plaintiff, 
and that $400 damages was not excessive. Kelley v. 
State, p. 311. Where wounds are inflicted, and death 
follows, it is not indispensable to sustain a conviction 
for murder or manslaughter that the wounds were 
necessarily fatal, and were the direct cause of death, 
but if they caused the death indirectly, through a chain 
of natural effects, unchanged by human action, it is 
sufficient. Higert v. Trusteesof Ind. Asb. University, 
p. 326. Where a number of persons subscribe an in- 
strument whereby they agree to pay certain sums of 
money, severally, to be expended in the erection of a 
college building, their mutual promises constitute a 
sufficient consideration for the promise of each. 





Wright v. Compton, p. 3387. A person, while traveling 
along the public highway, was injured by fragments 
throwu by a blast of gunpowder, made by defendants’ 
servant, who was quarrying for defendant near the 
highway. Held, that defendant was liable, and that 
without regard to whether or not the servant was neg- 
ligent. Franklin Life Ins. Co. v. Sefton, adm’r, p. 
380. A person having no insurable interest in the life 
of another person, cannot take an assignment of an 
insurance policy upon the life of such other. Frost v. 
Tarr, p. 390. An agreement by one, in consideration 
of the performance by another of certain services, to 
make a specified provision for such other in his will, 
can be enforced against the personal representative of 
the former if no provision is made in the will, and the 
plaintiff is not limited in his recovery to the value of 
the services. Such a promise is not within the Statute 
of Frauds. Krachv. Heilman, p. 519. Plaintiff’s hus- 
band became drunk upon liquor sold by defendant, 
and while going home in a wagon was injured by a 
barrel, which rolled upon him, so that he died. Held, 
that the intoxication was not the proximate cause of 
the injury and death, and plaintiff could not recover 
for it under the civil damagelaw. Balt., P. & Ch. R’y 
Co. v. New Alb. & S. R. R. Co., p. 597, is upon the now 
interesting subject of Removal of Causes to the Fed- 
eral Court, and the requisites of affidavits under the 
act of Congress of March 2, 1867, are considered. The 
reporting is excellently done, and the volume is well 
printed and bound. 
——_—_—————. 


NOTES. 


HE statutes and rules regulating practice in the 
Supreme Court of Iowa, revised at the June term, 
1877, have been issued in a convenient form by Mills & 
Co., of Des Moines, in that State.——The Journal of 
Jurisprudence and Scottish Law Magazine for July 
contains leading articles upon “Divorce and For- 
feiture;’’ ‘‘ A Procurator Fiscal, what he was, what 
he is and what he will be;’’ ‘‘ The Jurisdiction of the 
Local Courts in Ireland, Scotland and England com- 
pared;’’ and ‘“‘ The position of the Masters of Public 
Schools under the Educational (Scotland) Act, 1872.”’ 
The articles are well written, and the number as a 
whole is fully up to the average. 


A correspondent calls our attention to a plea in 
abatement to indictment on ground of misnomer, in 
the case of Michael Sunday v. State of Missouri, 14 
Mo. 417. It was an appeal from the St. Louis Crim- 
inal Court. Sunday appeared in proper person, and 
one Lackland for the State. The appellant argued 
as follows: ‘* The appellant hails from Germany where 
he came into the world, bearing the ancestral name of 
Sontag, which, translated from the Teutonic into An- 
glo-Saxon, means Sunday. By the latter name he has 
been impleaded in the criminal court, that tribunal 
claiming the right to rebaptize him in English. Of the 
legality of such proceedings he is dubious. A Dutch 
wood-chopper has a little pride in his patronymic, 
and insists that the power which would seek to divest 
him of it is of a price with that which would despoil a 
Highlander of his breeches. At the unprecedented 


liberty taken with his name he was, as became him, in- 
dignant. He gave vent to his indignation in the form of 
a plea of misnomer, asseverating that he was not Sun- 
day, but Sontag. 


That if Sunday had been guilty of 
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any illegal actions and doings, Sontag had neither act 
nor part in them, nor was he willing in his stead to 
become a denizen of the penitentiary. His plea thus 
plain and impregnable was not even treated with the 
decent ceremony of a replication, but was summarily 
erased ; against which he entered his solemn protesta- 
tion, and now reiterates the same before this court, 
where he trusts the laws of human nomenclature are 
held in more reverence and his complaint meet with 
better luck. The appellant is advised of a legal prin- 
ciple called idem sonans, which protects a man who 
has a name, and thinks it worth keeping. If this be 
so, Sunday no more sounds like Sontag than it sounds 
like Sabbath or Lord’s day, or Dies Dominicus. All 
these may indeed be idem significans, but if they are 
idem sonans, his ears deceive him so badly that he 
gives up all pretensions to know the difference be- 
tween sounds, and could not tell a cough from a 
sneeze. To all who set any value on a name, this new 
idea of idem significuns is alarming. If by virtue of 
it Sontag may be made Sunday, there is no similar 
desecration for which it may not furnish a pretext. 
Not to go far for illustrations, Lackland might be held 
rectus in curia, as Baron vide Poche, and Colt as Neb- 
uchadnezzar, or Grass Eater. The appellant submits 
that having tendered an issue by his plea, he is entitled 
to have it tried in which he is ready to verify, that by 
one name he has had his being, moved and lived, and 
by it, he hopes to die.” 


The bar of Atlanta, Ga., have presented a fountain 
costing $500 to that city. The Macon Telegraph says: 
‘Atlanta can boast of having the only fountain of law 
in the State.”,——On the 27th ult., at the Central Crimi- 
nal Court, London, Leonard Laidman, late chief clerk 
at the Incorporated Law Society, and who pleaded 
guilty to a charge of embezzling large sums of money 
belonging to his employers, the Incorporated Law 
Society, the amount being nearly $60,000, was sentenced 
to five years’ penal servitude. 


A Parliamentary Blue-book has been issued con- 
taining the reports made by a departmental committee 
on the system upon which the legal business of the 
English Government is conducted. The first report 
was dated the 6th of July, 1875; the second report on 
the 4th of August in the same year; and the third on 
the 6th of December in the same year. The evidence 
given appears in the volume with appendices, extend- 
ing to ninety folio pages. In a table annexed the esti- 
mated total and net cost of legal business of public 
departments in England for 1875 is stated. The sala- 
ries at £62,767; fees and other law charges, £75,923; 
making a total cost of £138,690. The misvellaneous 
receipts carried to the Exchequer, £27,858, leaving the 
net cost, £110,832. The expenses of administration 
cases and divorce interventions are not included. 
About £40,000 a year is paid into the Exchequer as 
the Crown’s share in administration cases. 


The following letter from Mr. Edward Preston, 
proprietor of Chambers’ Index to Next of Kin to the 
London Law Journal, describes the modus operandi 
of disposing of estates left by those whodie in Eng- 
land without known next of kin, and will be of consid- 
erable interest to those on this side of the water who 
oelieve themselves entitled toa share in some estate 





of fabulous value. ‘I venture to send you the follow- 
ing extracts from a Blue-book (recently issued by a 
departmental committee of the Government, called the 
Legal Business Committee) which contains some inter- 
esting information on a subject of special moment toa 
good many people, viz., what becomes of the estates of 
intestates dying without known next of kin. Mr. F. 
Hart Dyke, the late Queen’s Proctor, whose duties 
have recently been transferred to the Solicitor of 
the Treasury, when examined before the committee, 
deposed as follows: ‘I take out letters of administra- 
tion, and get in all the money for the Government in 
connection with estates of intestate bastards and bona 
vacantia. * * Trecommend the Lords of the Treas- 
ury as to the disposition of the balance of the effects. 
* * The Solicitor to the Treasury is appointed 
administrator. * * Iam known all over the world, 
and I correspond with solicitors and people interested 
before they come to the Treasury. * * I ascertain 
what the effects are either at the Bank of England or 
with various public bodies. * * Mr. Stephenson 
gets in the effects. * * Sometimes there are large 
and heavy pedigree cases. * * Ina heavy case, a 
short time ago, I fancied it was rather a fraudulent 
case on the part of the party who set up the claim. I 
got the facts together and took counsel’s opinion. * 
* I went on and won the case, and a large sum was 
recovered. * * I have a lot of administrations 
going in shortly, and among them there is one estate 
worth about £35,000. Occasionally I have much heavier 
amounts even than that. * * All these estates are 
vested in the Crown; they belong to Her Majesty in 
right of her royal prerogative. * * There are doubts 
in some Cases as to whether we should oppose a will or 
not. * * When bastards die there are always plenty 
of people only too ready to seize hold of their property 
and get wills made. Not very long ago I had two cases 
of this kind, but the law officers advised there was not 
sufficient evidence to justify proceedings. * * In 
one case there was a commission to America. * * It 
was an estate worth £70,000, I think. * * In ordi- 
nary cases the course of procedure is this: I receivea 
letter stating A B is dead; that he had such and such 
property; that he was a bastard, or has left none but 
illegitimate relatives. Thereupon, I write a letter 
requesting further facts and particulars as to where the 
property is situated, what it amounts to, and so forth. 
* * IT find out who the next of kin are, or the persons 
to whom the Crown should make grants, and I recom- 
mend accordingly. * * {do not know much about the 
real estate, because I have nothing todo with it. But, 
as regards the personal estate, the difficulty is to find 
out who are the next of kin. * * Inonespecial case 
I recommended the Government to sell the estates. * 
* There were three or four farms in Hampshire worth 
£25,000 or £30,000. * * Ihave got the money, and 
the residue will soon be divided. There was a very 
nice place down in the Isleof Wight. * * I take out 
from forty to fifty administrations in a year. * * 
Some are large amounts. * * £120,000 and sums of 
that sort.’ * * A perusal of the foregoing will show 
that it is possible for a good many wealthy people to 
pass out of existence sans known relatives. Three 
recent large ‘Crown windfalls’ occur to me: £250,000, 
Mrs. Mangin Brown, chancery proceedings pending; 
£140,000, Mrs. Helen Blake, chancery proceedings also 
pending; £40,000, Mr. Patterson, of Kilmarnock, as to 
whose estates a discussion has recently taken place in 
the House of Commons.” 
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CURRENT TOPICS. 


Fie we-teienaee has been made to the Surrogate 

of Albany county for letters of administration 
upon the estate of Anneke Jans-Bogardus, who died 
in this city in 1663—two hundred and fourteen 
years ago. The petitioner, who claims to be as near 
of kin as anybody at this day can be to the deceased 
lady, sets forth that the decedent left a will, and 
that of the personal property therein disposed of 
there remains a family bible and its contents, and 
other chattels undivided, besides certain real estate 
situate in the counties of Albany and New York. 
Citations have been issued to all interested to show 
cause why such letters should not issue, returnable 
September 26, 1877. The object of this proceeding 
is to revive anew the litigation in respect to the 
lands in the city of New York, possessed by the 
Trinity Church corporation, and which it has held 
for more than one hundred and seventy-two years. 
The history of this litigation is somewhat remarka- 
ble. It was instituted by Nicholas Brower in 1750, 
who brought a suit of ejectment, wherein he was 
nonsuited by default. In 1760 he renewed his suit, 
but was again beaten. In 1807 Colonel Macolm, 
the husband of another claimant, instituted a suit 
of the same nature, which had the same result. In 
1830 an action was instituted by Peter Oakley and 
others. In 1834 another was begun by Jonas Hum- 
bert, and in 1847 a very enthusiastic individual, 
Cornelius Brower by name, brought nine suits. In 
all these actions, which were brought in the higher 
State courts of law or equity, the defendant was 
victorious, each case being dismissed without a trial 
on the merits. About 1873 resort was had to the 
United States Circuit Court, but with no better suc- 
cess, so far as the plaintiffs were concerned. Once 
before application has been made to a surrogate for 
letters of administration, but the applicants were 
then unable to show that there was any undistributed 
personalty of the decedent. The discovery of a 
bible ‘‘and other chattels” seems to have relieved 
the case of that impediment, though it is difficult 
to see what advantage can be gained by the issue of 
letters of administration, should such issue take 
place. We have little doubt that the title of the 
present possessor of the real property alleged to 
have belonged to Mrs, Jans-Bogardus will success- 
fully withstand any attack that can be made upon 
it under the present proceedings. 


The people of this country residing outside of 
cities and large villages have, within a couple of 
years, been subjected to an annoyance from which 
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they have heretofore been free, namely, that of 
professional vagabondage. This evil has, until now, 
been almost unknown on this side of the water, and 
it is not surprising that we find our laws unfitted to 
deal with it. Indeed it is, under our system of 
government, impossible to frame laws to punish 
vagabondage, pure and simple. A statute that 
should forbid a man without means to travel along 
the highway, and when hungry to ask for food and 
clothing from those who have it to spare, would be 
of doubtful constitutionality under the fundamental 
law of any State, to say nothing of its being in an- 
tagonism with the popular idea of justice and 
humanity. Yet, traveling and begging is all that is 
necessary to make a tramp, and the doing of this is 
all that, as a rule, can be brought home to any one 
of them. Yet this, although troublesome, is not 
the chief thing that makes the tramp a dreaded 
nuisance. It is rather the belief that he will, when- 
ever he thinks it safe to do so, commit offenses 
against person or property. And that this belief 
has good ground is shown by the record of crimes, 
which can be attributed to none but tramps, 
which daily fills the newspapers. There have been 
numerous endeavors made in various places for the 
suppression of the evil by the enforcement of the 
statutes against vagrancy, but these efforts have 
been attended with only partial success, and more 
rigid laws are demanded. Perhaps something might 
be done by conferring upon petty magistrates more 
extended powers in respect to offenses such as vaga- 
bonds are liable to commit. Yet, no amount of 
legislation will take away from the prosecution the 
necessity of producing sufficient evidence to warrant 
a conviction, the want of which seems to be one 
great difficulty in all action yet taken against vaga- 
bondage. The probability is, that the people in 
those parts of the country where the tramp most 
abounds will need to establish local detective sys- 
tems, whereby they can procure his punishment if 
he happens to commit any criminal offense. 


The question of the legal validity and effect of 
the union between two of the Presbyterian bodies 
of this country was involved in the case of Hstate 
of Daniel Speers, decided on the 27th ult. by the 
Orphans’ Court of Alleghany county, Pa. A tes- 
tator left a sum to the ‘trustees of the Synod 
of the Associate Presbyterian Church of North 
America.” But the body mentioned did not, at the 
time of the probate of the will, exist under that 
name, but in its stead there was what is known as 
The United Presbyterian Church of North America, 
made up by a union between it and the Associate 
Reformed Presbyterian Church of North America. 
The court held that the union was valid, and the 
trustees of the new church were entitled to take 
the bequest. That the union mentioned was valid 
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and effectual to carry with it and preserve rights 
of property which had belonged to the separate 
churches has been decided by the Supreme Court 
of Pennsylvania in McGinnis v. Watson, 5 Wright, 
9, and by the Supreme Court of Iowa in McBride 
v. Porter, 17 Iowa, 208. 


Those who have occasion to consult the printed 
volumes of our statutes must be struck with the 
frequent repetition, at the bottom of « page, of the 
phrase ‘‘so in the original,” referring, by means of 
a star or other device, to some erroneous reading, 
which, if it were not for these cautionary words, 
might be taken to be a printer’s blunder. The fre- 
quency of this annotation is a very good indication 
of the carelessness with which our laws are framed. 
Many of the errors thus noted are indeed trivial, 
but some of them are of grave importance, being 
in defiance of the laws of English grammar, and 
uncertain in meaning, to say nothing of faultiness 
of style which prevails in almost every section of 
every statute. In the General Statutes of 1877 the 


proof-readers discovered and noticed more than 
twenty-five gross errors, some of spelling and some 
of construction, which would probably indicate 
more than one hundred and fifty mistakes discovera- 
ble by a proof-reader in the whole statute law of this 


year, exclusive of the new Code. Whether all the 
errors actually existing were discovered and noticed 
we cannot say, but there were enough to show the 
need of some provision for the more careful draft- 
ing of the statutes. In Great Britain no bill is con- 
sidered until it has gone through the manipulation 
of a parliamentary draftsman. The result is care- 
fully-considered legislation, and, consequently, com- 
paratively few laws. In fact, we have more new 
laws in a year than Great Britain has in a decade, 
and, so far as can be ascertained, as much real pro- 
gress is made in legislative reform there as with us. 
A legislative draftsman might operate to prevent 
many half-considered enactments which now creep 
into the statute book, to the bewilderment of the 
courts, the annoyance of the public and the emol- 
ument of the lawyers, but that circumstance should 
not stand in the way of the adoption of a means to 
secure laws reasonably free from errors in spelling, 
grammar and style. 


We often hear, especially in trials before a jury, 
eloquent tributes paid to the law, its power and its 
benefits, The guardian care which it exercises over 
our property, our families and our person, never 
sleeping, tiring never, and almost omnipresent, has 
furnished a theme for hundreds of perorations. 
Yet most of the talk of this kind has passed with 
those who are familiar only with "practical life as 
mere moonshine, good enough to entertain a jury 
or an audience, or to show off the ability of counsel 
in the speaking line, but of no further use, and in 





no sense true. It is only when the public security 
is disturbed by ungoverned men, and the power of 
the law is for a little while dormant, that unsenti- 
mental people realize that the tributes of the orator 
but faintly portray the advantages derived by the 
community at large from the regular administration 
of justice. We have had during the past week 
numerous illustrations of the dangers attending a 
departure from the strict enforcement of legal 
rights. Such an enforcement often, and perhaps 
usually, produces suffering to some, but the other 
course produces tenfold more suffering, with the 
additional evil result that it weakens the founda- 
tions of order by rendering contracts insecure and 
the fruits of industry and economy uncertain. If, 
from the events of the past few days, the people at 
large learn to appreciate the advantage of an im- 
partial application of the laws, and also that a rule 
of law that is strictly just, without regard to re- 
sults, is the best in the long run for all, we may 
gain more good than we suffer harm from the oc- 
currence of those events. 


In the controversy between the Attorney-General 
and Mr. John D. Townsend in relation to the Tweed 
confession, letters have been written to the public by 
each of the principal disputants, by Mr. Tweed and 
by one Bryant, who acted as a sort of a messenger 
between the high contracting parties in the nego- 
tiations relating to the confession. Those of the 
public who have read all the letters carefully know 
just as much about what they relate to as those who 
have not read any of them. We suppose, all inter- 
ested having had their say, the matter will now be 
dropped. 

Scceeianiiimnasien 
NOTES OF CASES. 


HE case of Nettleton v. Morrison, recently de- 
cided by the United States Circuit Court for 
the District of Minnesota, was an action to quiet 
title, and the facts were these. One Grignon, an 
infant, executed to one Zanzius, a power of attorney, 
in which he represented himself to be of full age, 
to convey certain real estate belonging to him, and, 
under this power, Zanzius conveyed the land to de- 
fendant for a valuable consideration which Grignon 
received. One year after he became of age, Grig- 
non executed a deed of the same premises to com- 
plainant, but he never restored to defendant the 
money received from him for the first conveyance. 
The deed first executed was on record, before com- 
plainant received his conveyance. The question 
was, could this action be maintained without a ten- 
der back of the money paid by defendant? The 
court held that it could, saying that the minor hav- 
ing received the consideration for the property at 
the time of the conveyance under the power of at- 
torney, made the deed his own act, and it was void- 
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able, not void. When the previous deed to the 
defendant was revoked, the parties thereto were left 
to their legal rights and remedies, The defendant 
could not insist in this suit that the complainant 
must restore to him the money paid out, as a condi- 
tion of the relief asked. Although the complain- 
ant had notice of the previous transfer by the record 
of the deed and the power of attorney, he also knew 
that Grignon was not bound by it, and could avoid 
it. See, as sustaining a similar doctrine, the case 
of Green v. Green, recently decided by the Court of 
Appeals of this State (15 Alb. L. J. 494), where an 
infant sold land for a valuable consideration, spent 
the proceeds, and, on becoming of age, sought to 
rescind the contract. The court held that it was 
not necessary for him to restore the consideration 
if he was unable to do it, but he might, without 
doing so, repudiate the contract, and take back the 
lands. In this case the court held that a mere ac- 
quiescence by the grantor for three years, after com- 
ing of age, without any affirmative act, did not con- 
stitute ratification. See, also, Mustard v. Wohlfard’s 
Heirs, 15 Gratt. 329; Price v. Furman, 27 Vt. 268; 
Bartlett v. Drake, 100 Mass. 176; 1 Am. Rep. 101; 
Walsh v. Young, 110 Mass. 899; Gibson v. Soper, 6 
Gray, 282. 


In the case In re Worthington, just decided by the 


United States Circuit Court for the Western District 
of Wisconsin, the question arose whether the filing 
of a transcript of judgment by the clerk of a court 
upon Christmas day, that day being a holiday under 
the laws of Wisconsin, was invalid, and rendered 
such judgment void as a lien upon lands which 
would be affected by such filing upon another day. 
The court held, reversing the decision of the Dis- 
trict Court, that the act of the clerk was ministerial, 
and not void, even though done on a non-juridical 
day, saying that while at the common law no ju- 
dicial act could be done on Sunday, the authorities 
seem to agree that mere ministerial acts could be 
performed, and even the service of process was re- 
garded as a ministerial act, and therefore valid, 
although performed on Sunday, and the act of 29 
Charles II became necessary in order to render it 
invalid. In the case of Van Vechten v. Paddock, 12 
Johns. 177, which was relied upon by the court be- 
low in this case, the Supreme Court of this State, 
in order to decide that the issuing of process on 
Sunday was void, insisted that the awarding of pro- 
cess was a judicial act, done while the court was in 
actual session, being thus obliged to resort to an ac- 
knowledged fiction to sustain its opinion. The 
court, in the principal case, says: ‘‘If ministerial 
acts performed on Sunday were not invalid at com- 
mon law, for a stronger reason those performed on 
Christmas day would not be invalid.” In Van 
Vechten v. Paddock, supra, the court seems inclined 
to hold that the service of process on Sunday was 





illegal at common law. But in Johnson v. Day, 17 
Pick. 106, the court declares that an arrest on civil 
process on Sunday was legal at common law, and 
that is the opinion of the judge who decided the 
case of Pearce v. Atwood, 13 Mass. 824, where the 
subject is thoroughly discussed. See, also, Lampe 
v. Manning, 388 Wis. 673; Rob v. Moffat, 3 Johns. 
257; Vanderpoel v. Wright, 1 Cow. 209. 


The case of Hooker v. De Palos, 28 Ohio St. 251, 
was an action to recover $500 paid by De Palos to 
Hooker upon a contract, whereby Hooker agreed to 
sell De Palos a tract of land lying in the neighbor- 
hood of Cincinnati, to be paid for partly in cash 
and partly in tickets of a gift enterprise, in which 
the lands sold were to constitute prizes. It was 
claimed, upon the part of De Palos, that the con- 
tract was abandoned by both parties, and that it 
was agreed that the money received by Hooker 
should be paid back, This rescission and agreement 
was denied by Hooker, but the jury found in favor 
of De Palos. The Supreme Court Commission, in 
reversing the judgment below, held that the con- 
tract of sale was in violation of the statute against 
lotteries, and against public policy, and, therefore, 
entirely illegal, and that the parties being in pari 
delicto in the matter, the law would aid neither of 
them in enforcing further performance of the con- 
tract, or in undoing what had been unlawfully 
done. The decision is in harmony with the com- 
mon-law maxim ex turpi causa non oritur actio, and 
is supported by many cases (though there are statu- 
tory exceptions, such as those allowing the recovery 
of money lost by gaming). See Nellis v. Clark, 20 
Wend. 24, where it was said: “ Where a contract is 
entered into for fraudulent or illegal purposes, the 
law refuses to enable either party to disturb such 
parts of it as have been executed or carried into 
effect, and as to such parts as remain executory it 
will not compel the contractor to perform his en- 
gagement, or pay damages for non-performance; 
thus, in both cases, leaving the parties where it 
finds them.” This language was cited with appro- 
bation in Goudy v. Gebhard, 1 Ohio St. 266. And 
in Perkins v. Savage, 15 Wend. 412, it was held that 


“where a contract is entered into between two par- 
ties, the object of which is to violate the provisions 
or the spirit and policy of a public statute, and one 
pays money to the other in furtherance of such con- 
tract, and the contract isin part executed by the 
accomplishment in part of the original design, leav- 
ing, however, a portion of the money unexpended, 
an action will not lie to recover back the unexpended 
balance.” See, also, Miller v. Larson, 19 Wis. 466; 
Skinner v. Henderson, 10 Mo, 207; Adams’ 688 
Co v. Reno, 48 id. 268; Foote v. Emerson, 10 Vt. 338. 
It has been held, however, that the mere knowledge 
of a party of the intent of the other party to put 
property acquired to an illegal use, would not pre- 
vent recovery for work done on such Bes | 
Michael v. Bacon, 49 Mo. 474; 8 Am. Rep. 188; 
Tracy v. Talmage, 14 N. Y. 162. 
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ALTERATIONS OF WRITTEN INSTRUMENTS 
WHEN PRESUMED TO HAVE BEEN MADE, 
AND THEIR EFFECT. 


LTERATIONS of written instruments may be 
considered under two heads: I. Apparent; II. 
Non-apparent. Apparent alterations may be either 
material or immaterial; and may be made by par- 
ties, or by strangers, by consent or without consent. 
Non-apparent alterations are susceptible of the same 
division. These will be examined separately as to 
when they were presumed to have been made, and 
their effect. This classification may not be perfect; 
but it is sufficient for the present purpose. Owing to 
limited space, and to the conflict of authorities, this 
topic will be treated in reference to deeds and 
notes; and the authorities cited will be confined to 
English and New York decisions. 


I. APPARENT ALTERATIONS. 
1. Material: 

A material alteration was formerly defined as 
“any interlineation, addition, raising, drawing a 
pen through a line, or through the midst of a mate- 
rial part.” 11 Rep. 27. The most philosophical 


definition is given by Greenleaf: ‘‘ It is,” he says, 
‘*any act done upon the instrument by which its 


meaning or language is changed.” Evid., § 566. 

The question of materiality is one of law, for the 
court; whether there is an alteration or not, for the 
jury. 2 Pars. Cont. 720. 

(A.) Alterations by parties may be considered: 
First. Without consent; Second. By consent. 

First. Without consent. 

(a.) When presumed to have been made. 

On this subject the cases are not inharmony. The 
mooted point is: Were the alterations made before 
or after execution and delivery? As a general prop- 
osition it may be said that the law presumes 
nothing, but leaves the question of time, when it 
was done, as well as that of the person by whom, 
and the intent with which the alteration was made 
as matters of fact for the jury. 2 Pars. Cont. 721, 
and cases cited; Greenleaf’s Evid., § 564. 

As to deeds—In England any alteration was 
formerly deemed suspicious, if it was not proved to 
have been made before delivery, Shep. Touch. 55; 
but, in the absence of opposing testimony, it was 
presumed to have been made before the execution 
of the deed, because the law will not presume 
fraud or perjury in any person. Coke on Litt. 225 
(b), m. 1. In a recent case it was held to be a ques- 
tion for the jury, whether in the absence of evi- 
dence the alterations were made before the execu- 
tion. 16 Q. B. 745. 

In New York the party offering an instrument in 
evidence is bound to explain any apparent altera- 
tions, and the jury are to decide whether the expla- 
nation is satisfactory. 2 Wend. 550, The instrument 





with all the circumstances of its attendant history, 
its nature, and the appearance of the alteration, 
the possible motives for making it, and its effect 
upon the parties respectively, ought to be submitted 
to the jury, and the court cannot presume that the 
alterations were made after execution from the face 
of the instrument, whether under seal or otherwise. 
2 E. D. Smith, 1. 

As to notes — A different rule prevails in England, 
in respect to notes. Where a note exhibits the ap- 
pearance of alteration, the party claiming under it 
is bound to explain every apparent erasure or in- 
terlineation. 5 Bing. 183. 

In New York, there is no distinction between 
sealed and unsealed instruments. 8 Barb. 314. 

(6.) Their effect. 

A material alteration, as a general rule, renders 
an instrument void for two reasons: First, to pre- 
vent fraud; and second, to insure the identity of 
the instrument. Greenleaf’s Evid., § 566. This doc- 
trine was first applied to deeds, 11 Rep. 271. It 
was afterward extended to negotiable paper, 4 T. R. 
320; to bought and sold notes, 15 East, 29; wills, 
16 Q. B. 747; guaranty, 11 M. & W. 800; charter- 
party, 1 N. & N. 593; and insurance policies, 1 B. 
& B. 426. The principle was established as to all 
these instruments on the ground that a duty arose 
in regard to them analogous to that arising out of 
deeds. 

As to deeds — The English courts at one time de- 
clared any deed apparently altered in a materia 
way, whether by a party or a stranger, to be void. 
11 Rep. 27. This strictness arose from the neces- 
sity of pleading a deed with profert. 4 T. R. 320. 
When that rule was relaxed, the doctrine was modi- 
fied. .It was abolished by the Common Law Pro- 
cedure Act. The rule of Pigot’s case is still in 
force when the altered deed is relied on as the 
foundation of a right sought to be enforced; but it 
does not apply when the instrument is produced as 
the proof of some right or title created by or re- 
sulting from its having been executed. 11 M. & W. 
778-800. A distinction has been taken between al- 
terations made before, and those made after, the 
delivery of a deed. The former do not affect the 
instrument. Shep. Touch. 69. The latter may be 
considered as to the executory and executed opera- 
tion of the deed. If the executory covenants are 
in words which the law would supply they are 
valid; otherwise not. 10 Coke, 88. Whereas, exe- 
cuted covenants, where an estate is vested or right 
transferred, cannot be avoided. 2 Hy. Blk. 263. 
If the estate lie in grant any alteration by the party 
avoids it as to him. 7 Nels. Abr. 625. So, if the 
deed be altered fraudulently. 11M. & W. 778. 

The New York decisions are to the effect that any 
alteration, after execution, by one claiming a benefit, 
or by his privity, destroys the instrument as to him, 
and he can never sue upon it (8 Cow. 71), nor can 
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his innocent assignee. 2 Barb. Ch. 183. The in- 
strument’s past operation is not counteracted; exe- 
cuted contracts are not rescinded; estates and titles 
which have vested are not divested; but no future 
benefit can be derived by the party from the deed, 
and no covenants, obligations or other executory 
contracts can be enforced by him through its instru- 

mentality. 22 Wend. 388. 

As to notes—In England, ever since the cele- 
brated case of Master v. Miller, it has been the rule 
that any material alteration in negotiable paper, 
with or without the privity of the parties, avoids it. 
In this case the date of a bill of exchange had been 
altered so as to accelerate the payment, and it was 
held void in the hands of an innocent holder, Here 
the holder’s title became vested after the alteration. 
If it had been complete before the alteration oc- 
curred, he could have recovered from the maker. 
Such an alteration operates as a satisfaction of the 
bill and the debt it was given to secure. 3B. & A. 
660. Alterations in the date, sum or time for pay- 
ment, or the insertion of words authorizing transfer, 
or expressing the value to be received on some par- 
ticular account, adding the name of a maker or 
drawer, an unwarranted place of payment after 
issue, or addition of a seal, are material alterations. 
See Smith’s L. C. 1275, 7th Am.ed. An alteration by 
accident or mistake does not affect the liability of 
the parties whose signatures are canceled, 15 East, 
17. If the alteration is material it avoids the note, 
and it makes no difference that it would operate to 
the benefit of the maker, as in the case of an un- 

authorized addition of the name of a person toa 
joint and several note. 5 E. & B.; overruling, 8 
A. & E. 736. 

The doctrine of Master v. Miller, 4 T. R. 320, has 
been followed in New York, but every apparent 
alteration will not vitiate the instrument. 2 Johns. 
Ch. 198. If a note is proved to be materially al- 
tered in its amount or otherwise, it is thereby 
avoided in toto as a security, so that no action can 
be maintained upon it, even for the original consid- 
eration. 55 N. Y. 412. Material alterations in 
notes would be: Adding a place of payment, 19 
Johns, 391; inserting words of negotiability, 19 
Johns. 391; payee writing his name under maker’s, 
and the addition of sureties, 46 Barb. 379; addi- 
tion of another drawer or maker, 23 Barb. 554; al- 
terations of contemporaneous memoranda, 49 N. Y. 
396; of date, 6 Sup. Ct. 437; inserting with inter- 
est, 56 N. Y. 54; raising check, 50 id. 21. So, 
canceling “to the order of ” and inserting “ bearer,” 
have been held material. 55 id. 22. The willful 
destruction of a negotiable instrument bars recovery. 
12 Wend. 173. 

The inference to be drawn from the authorities as 
to when the alteration was made is, that in England 
the presumption in the case of deeds and notes 





altered before delivery, but the holder of a negotia- 
ble instrument is bound to explain any apparent 
alteration. In New York, in both cases, the jury 
are to judge when the alterations were made. This 
would seem to be the better opinion. Smith’s L. C. 
1283. As to the effect of alterations, it would ap- 
pear that the party by whose act or privity the alter- 
ations were made will not be relieved against his 
own fraud or folly; that in deeds vested interests 
shall not be divested, and that in notes the altera- 
tion of the instrument by the party satisfies the debt. 

Second. Alterations by consent will now be ex- 
amined. 

Such consent may be express or implied ; express, 
by that which is directly given orally, or in writing; 
implied, that manifested by actions, etc., which 
raises a presumption that consent has been given. 
Alterations by consent are generally confined to 
blanks in written instruments. 

(a.) When presumed to have been made: 

There is no presumption as to time, as blanks are 
always filled after delivery. The only question that 
arises is, as to whether this consent can be implied. 

As to deeds — The English rule is, that such con- 
sent must be expressly given by a sealed instrument, 
6 M. & W. 210. But, in some cases, the consent 
may be implied; as, for example, where a blank 
was filled up by writing in one’s Christian name. 11 
M. & W. 465. So, also, filling inadate. 170. B. 
179. 

In New York no consent can be implied, and 
such material alterations can only be made with the 
express assent of the parties to be charged. 19 
Johns. 391; 24 N. Y. 330. 

As to notes — All the authorities agree that such 
consent may be presumed in the case of negotiable 
paper. Doug. 516; 7 Cow. 336. 

(b.) Their effect: 

As a general proposition it may be said that altera- 
tions, by filling up blanks in notes, are valid; but 
the English and New York courts differ as to the 
sufficiency of parol authority in the case of deeds. 
The former hold that no instrument can afterward 
become a deed by being completed and delivered 
by a stranger in the absence of the party who exe- 
cuted it, or by one unauthorized under seal. In New 
York the position taken by the courts is, that parol 
authority is sufficient to fill up a deed, but, to sign 
it, a power under seal is necessary. 


(To be concluded.) 


ee 


AN EXORDIUM OF THE DISTINGUISHED 
FRENCH ADVOCATE, M. CREMIEUX. 


gpa MARIE AND CREMIEUX, two of the 

most eminent lawyers of France, were the re- 
spective counsel in an important case before the court 
at Limoges. M. Marié had occupied an entire sitting, 





differ. The former are presumed to have been 








his effort being able, and producing a marked effect on 
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the numerous auditory filling the court chamber. The 

following day M. Cremieux came into the court room WaEn stat oP CURRY OF 4 


after the judges had assembled. The crowd was im- 
mense. The archbishop and the clergy, the command- 
ing general of the division, the superior and other offi- 
cers of the army, and all the influential citizens and 
strangers in the city had invaded and taken possession 
of the auditorium, and the space between the judges 
and the part set apart for the lawyers, was reserved 
for the ladies, who attended in great numbers, and 
who were curious and anxious to hear the great advo- 
cate. The presiding justice, Tixier la Chapelle, in the 
midst of a profound silence, said: ‘‘M. Cremieux, you 
can now commence your summing up.’’ M. Cremieux 
did not rise from his seat. What occurred? Let us 
give it as related by himself. 


“T had heard the chief-justice, and I was about to 
commence, when I found, to my consternation, that I 
had notasingle thought for my exordium, and that 
after the word ‘Sirs,’ [had nothing more to say. I 
was horrified. I leaned my head over the table; the 
attorney asked me what I was looking for; I was look- 
ing for my exordium. You understand, I did not an- 
swer him; but suddenly my senses returned to me; 
the commencement of my speech was found.” “M. 
Cremieux,” said the chief-justice, ‘‘I informed you 
that you had the floor.’’ I bowed, rose and said: “If 
it please the court, an incident in the life of Henry 
IV reverts to my mind, and I will relate it to you.” 
This introduction excited astonishment and curios- 
ity. I wassaved. I continued thus: 

“The good king was at Rouen. He learned that the 
next day an important cause was to be argued in the 
grand chamber of the parliament. He had never at- 
tended a sitting of the court, and he desired “to be 
present. This fact excited a great commotion in the 
city. When the king took his seat, and the parlia- 
ment had been called to order, the counsel for the ap- 
pellant commenced his address. The counsel was a 
famous lawyer, eloquent, replete with knowledge, of 
rare intelligence, a distinguished orator, the Marié of 
the period.’’ (At this unexpected compliment ad- 
dressed to his brother lawyer, who had been so ad- 
mired the day before, the advocate was interrupted by 
loud applause.) He continued thus: “ He pleaded 
valiantly; he developed his case during an entire sit- 
ting, and charmed his audience so well that the king 
said: ‘Well,’ gentlemen, ‘he has won his cause.’ 
‘Sire,’ said the chief-justice, ‘your majesty has not 
heard the counsel for the other side.’ ‘To-morrow, 
then,’ replied the king, ‘I shall be curious to hear what 
he has tosay.’ The next day, the king present, and 
the assembly marvellously attentive, the counsel for 
the respondent commenced his reply. Did he plead 
well? Did he plead badly? I cannot myself say 
(laughter); but he had a just cause; right and equity 
sustained it. Animated by the ability displayed by 
his advérsary, he, perhaps, surpassed himself, so well, 
indeed, that at the close the king exclaimed: ‘ Ventre 
saint gris, gentlemen, you must be well learned, wise 
and honest, to judge and pronounce judgment.’ 
‘Thus,’ said M. Cremieux, ‘this exordium came to my 
mind, when I did not know how to commence my sum- 
ming up. It was well received, and, perhaps, was not 
without some influence in assisting me to win my oase. 
Believe me, it is a good thing to make the judges feel 
well-disposed toward you.’”’ 








N the case of Tate et al., appellants, v. Norton, re- 
cently decided, the Supreme Court of the United 
States pass upon an interesting question in relation 
to administrators. The facts of the case were these: 
Joseph W. Clay, of the State and county of Arkansas, 
died intestate in May, 1853. He left a widow, Sarah 
G. Clay, since deceased, and three minor children— 
Joseph W. Clay, also since deceased; Mary S. Clay, 
since married to Thomas G. Tate; and Caroline Clay, 
since married to Raynor W. Whitfield. The four par- 
ties last named are the appellants. 

Thomas Fletcher, the brother of the widow, was 
appointed by the probate court of the proper county 
administrator of the estate, and qualified as such in 
July, 1853. Immediately after qualifying he took pos- 
session of all the property which belonged to the in- 
testate at the time of his death. It consisted of lands, 
stock, farming utensils, slaves, and a small amount of 
money. The value of the lands at that time does not 
appear. The appraisers estimated the other property 
at $129,445.54. The slaves were an important item. 
They were inventoried at $113,400, leaving the balance 
of other assets $16,045.54. The indebtedness of the 
estate represented by the claims presented and allowed 
by the administrator amounted to $103,436.62. Ac- 
cording to the law of Arkansas the widow was enti- 
tled to the possession and use for life of one-third of 
the lands, and of one-third of the slaves, irrespective 
of the claims of creditors. She was also invested with 
the absolute ownership of one-third of the personal 
property. 

The condition of the estate, as regards the means of 
meeting its liabilities, is thus clearly presented. It 
requires no argument to show that forced sales by the 
administrator to pay the debts would have involved 
disaster, if not ruin, to the family of the deceased. 
Such is the teaching of all experience. The intestate 
had been largely engaged in raising cotton. The ad- 
ministrator put himself as it were in the place of the 
deceased. Every thing was carried on and conducted 
as before his death. Payments were made to the 
widow from time to time, the children were supported 
and educated, the taxes were paid, crops were raised, 
the cotton was sold, and the debts were discharged as 
fast as the circumstances permitted. 

In 1855 the legislature passed a law whereby the pro- 
bate courts were empowered to authorize administra- 
tors to do as the administrator in this case did, pro- 
vided that the time limited for the settlement of 
estates, which was three years, should not be ex- 
tended. The administrator here claims that he re- 
ceived such authority pursuant to this act. This fact 
does not appear. But it does appear that he made 
five full settlements with the probate court —the first 
one in 1855, and the last in 1870. The accounts are in 
the record. They exhibit all his receipts and disburse- 
ments, and fully the manner in which he was dis- 
charging the duties of the trust. It does not appear 
that exception was taken by or in behalf of those 
concerned, nor that the probate court interposed any 
check or objection. The administrator made no charge 
for compensation, and was allowed none. By the year 
1858 he had paid nearly all the debts. Before the late 
civil war began he had paid them all but the debt upon 
which this suit is founded. 
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The commencement of the war was the beginning of 
the troubles of the trust. The State was a battle- 
field. Troops on both sides were there. The slaves 
were sent to Texas for safety. The mules and other 
live stock were swept away by the advancing and re- 
ceding tides of the conflict. The lands hardly paid 
the expenses of cultivating them. Finally the slaves 
aa property were stricken out of existence. This in- 
volved a loss to the estate, according to the original 
inventory, of more than an hundred thousand and 
thirteen dollars of the assets. The administrator be- 
came wholly unable to pay this debt. The answer avers 
that but for the war he could by the year 1863 have ex- 
tinguished this demand also, and have then handed 
over to the heirs a large and unincumbered estate for 
distribution among them. The record shows that 
this was not an over-sanguine calculation. The ca- 
lamity was unforeseen, and one for which the admin- 
istrator was not responsible. The claim sought to be 
collected by this proceeding was an account due from 
the intestate to Sweeney, Greene & Co. They became 
insolvent and assigned it to Hewitt, Norton & Co. 
They also became insolvent and assigned it to the cred- 
itors for whose benefit this suit was instituted. The 
object of the bill is to subject the lands of the intes- 
tate to the payment of the debt. It is alleged that all 
the other assets have been exhausted The appel- 
lants in their cross-bill claimed, among other things, 
that the conduct of the administrator in the manage- 
ment of the estate was unwarranted and illegal, and 
that he was guilty of a devastavit. The court below 
granted a decree for the payment of the amount due, 
and in case of default that the lands be subjected to 
the payment. In affirming this decree the Supreme 
Court says: The power of courts of equity in this 
class of cases is ample. Their flexible jurisdiction is 
always applied as the substantial interests of right and 
justice may require. Hooke v. Payne, 7 Wall. 429; 
Yates v. Hambly, 3 Atk. 363; S. P., 2 id. 2683; Thomp- 
son v. Brown, 4 Johns. Ch. 631. 

The conduct of the administrator in the present 
case, though without the sanction of strict law, did 
not involve a violation of duty for which a court of 
equity will hold him responsible, nor the commission 
of a devastavit. 

In Thompson v. Brown, swpra, the intestate had been 
a member of a trading firm. The administrator per- 
mitted his capital to remain in the concern. He also 
put in other capital belonging to the estate. The sur- 
vivors failed and became insolvent. It was sought to 
make the administrator liable for both the capital 
which he left in and that which he putin. In an able 
and learned examination of the subject by Kent, 
Chancellor, he was held bound for the latter but not 
for the former. In his opinion the chancellor re- 
marked: ‘It is said that a court of equity will some- 
times appoint a person to carry on a trade for an in+ 
fant partner. Montague on Partnership, 187, and 
Sayer v. Bennet, there cited. And Lord Mansfield, in 
the case of Barker v. Parker, 1 Term, 295, observed, 
that he remembered many instances of trade being 
carried on under the direction of a court of equity.” 
See, also, Wedderburne v. Wedderburne, 22 Beav. 84, 
and Ryves v. Coleman, 3 Atk. 439. In Thompson v. 
Brown, the chancellor quoted with approbation the 
language of Lork Hardwick, in Knight v. The Earl of 
Plymouth, 3 Atk. 480; Dickens, 120, as follows: ‘ If 
there was no mala fides, nothing willful in the conduct 
of the trustee, the court will always favor him. Fora 








trust is necessary in the concerns between man and 
man, and which, if faithfully discharged, is attended 
with no small degree of trouble and anxiety. It isan 
act of great kindness in any one to accept of it. To 
add hazard or risk to that trouble and to subject a 
trustee to losses which he could not foresee would bea 
manifest hardship and would be deterring every one 
from accepting so necessary an office.’’ The same 
rule was applied by this court in Markey v. Langley, 92 
U.S. Rep. S. C. 155. 

A clearer case for the application of this principle 
can hardly occur than is presented by the one before 
us. Throughout the record there is not the slightest 
imputation or apparent ground for any imputation 
against the administrator. Even a want of care, dili- 
gence, or good judgment is not alleged. His manage- 
ment was eminently successful until the war occurred. 
That could neither be foreseen nor averted. It fell 
with crushing weight upon him. His plan for the 
redemption of the estate was at once broken up. The 
means of prosecuting it further were finally lost. In 
the wreck nothing was left but the lands, and they 
without the means of turning them to any account. 
To hold him responsible for these consequences would 
be alike contrary to the dictates of reason and jus- 
tice and to the settled law of equity. Remonstrance 
or objection from any quarter until after the instita- 
tion of this suit is nowhere disclosed. In the light 
of this record nothing that he did can be lawfully 


challenged. 
— 


RAILROAD-AID BONDS.— DEFECTS IN FOR- 
MALITIES REQUIRED BY STATUTE.— 
EFFECT OF NOTICE TO TRUSTEE 
FOR BONDHOLDER. 
|* the case of County Commissioners of Johnson, 

plaintiff in error, v. Thayer et al., decided by the 
Supreme Court of the United State at the term lately 
held, some interesting questions in relation to rail- 
road-aid bonds were passed upon. By the statute of 
Kansas under which the bonds upon which this action 
was brought were issued it is provided: ‘That the 
board of county commissioners of any county, to, into, 
through, from, or near which, whether in this or any 
other State, any railroad is or may be located, may sub- 
scribe to the capital stucks of any such railroad corpo- 
ration, in the name and for the benefit of such county, 
not exceeding in amount the sum of three hundred 
thousand dollars in any one corporation, and may issue 
the bonds of such county, in such amounts as they may 
deem best, in payment for said stocks."’ In this case 
the electors voted to take stock in a corporation to aid 
in the construction of a road “‘ commencing at or near 
the Union depot, on the south side of and near the 
mouth of the Kansas river, and near Kansas City, 
thence to Olathe, Johnson county; thence in a south- 
erly direction through said county to the south bound- 
ary of the State of Kansas.’’ One ground of objec- 
tion was that the description of the road to which aid 
was voted was not sufficiently specific, and the ques- 
tion involved was this: Was it necessary that the par- 
ticular road to which a subscription was intended to 
be made should be described in the proposition sub- 
mitted to the popular vote, or was the general lan- 
guage used in this case a compliance with the law? 
The court says: We think this was a sufficiently spe- 
cific statement to be submitted to the voters for their 
approval or disapproval. 
We cannot, however, think that this is a vital point, 
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even if there was a defect in this respect. The question 
of subscribing for the stock and issuing the bonds for a 
road from the mouth of Kansas river to the south 
boundary of the State was submitted to the electors 
of Johnson county. Notice was given’ for the time 
required by the statute, and a full and fair vote was 
taken, so far as we are informed. The approval of the 
electors by their vote, at a meeting called for that pur- 
pose, is the object of the statute. Defects, irregulari- 
ties, or informalities, which do not affect the result of 
the vote, do not affect its validity. The defect we are 
considering (if it is a defect) does not go to the ques- 
tion of jurisdiction, and does not impair the validity 
of the bonds. 

The case of Lewis v. Commissioners of Bourbon Co., 
12 Kan. 186, is cited on this point. In that case four 
questions were passed upon by the Supreme Court of 
Kansas. First. Was the presentation of a petition, 
signed by one-fourth of the qualified voters, a condi- 
tion precedent to the valid action of the commission- 
ers? Second. Did the failure to name the corpora- 
tion in the propositions submitted to the electors avoid 
the whole proceedings? Third. A majority of the 
votes of the electors having been cast against the 
proposition to issue bonds, was the county board au- 
thorized to issue them? Fourth. Did the subsequent 
submission, and the proceedings thereon, confer the 
authority to issue the bonds? 

The court held that the first objection was cured by 
the act of 1868. The second and the third objections 
were held to be fatal, and that the case was not re- 
lieved by the proceedings referred to in the fourth ob- 
jection. 

The court did in its language hold that the objection 
raised in the present case, to wit, that the name of the 
corporation was not inserted in the proposition for the 
popular vote, was fatal. Had this been the only oran 
indispensable part of the decision we should have 
been called upon to inquire whether the decision was 
one of that class of State decisions upon its own stat- 
ute that was binding upon us. The other question, 
however, existing and decided in the Bourbon county 
case, was in its nature so exclusive, and so controlling, 
that any thing said, or professed to be decided be- 
yond it, does not require much consideration. The 
court held that in the exercise of its general jurisdic- 
tion it had the power to inquire into the number of 
votes actually cast for and against the proposed issue 
of bonds, and upon making such inquiry it found and 
determined that, in fact, a majority of the votes cast 
were against the proposition. Upon this point all the 
decisions of this court, and, so far as we know of, all 
other courts, concur. If a majority of the electors 
cast their votes against the proposition to issue bonds, 
the entire foundation of the proceedings is gone. There 
is an absolute want of jurisdiction to proceed farther 
in the matter, and an attempt to do so is void, as are 
all proceedings or issues based upon it. With this 
elemental failure existing in the Bourbon county case, 
other and farther decisions tending to the same result 
are not to be regarded as authority. 

The Gulf Railroad v. Com’rs of Miami County, 12 
Kan. 234, is based upon the Bourbon case above re- 
ferred to, and follows it without examination or dis- 
cussion. It does not refer to the curative act of Feb- 
ruary 25, 1868, which was held in the Bourbon county 
case not to be applicable to an election where a major- 
ity of votes was cast against the proposition, but 
which act it was held did relieve against the defect of 
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the absence of the preliminary petition required by 
the statute. The court said that the act was intended 
to sustain and not to defeat the will of the people. 
This principle would have justified its application in 
relief of the defect before it, if there was such defect, 
and its consideration might well have altered the re- 
sult. Both of these decisions were made after the 
bonds in this suit had been issued and the interest 
upon them regularly paid for aconsiderable time. The 
road had been built as promised, the county of John- 
son and its people (enjoyed the anticipated benefits, 
and we are of the opinion that we are not bound to 
follow a decision which releases them from all the cor- 
responding obligations. Gelpcke v. Dubuque, 1 Wall. 
175, 1865; Bulls v. Muscatine, 9 id. 571, 1871; Super- 
visors v. Olcott, 16 id. 678, 1872. 

Another question was also involved. It is a part of 
the case that on the Ist day of January, 1869, the rail- 
road company executed to Nathaniel Thayer, F. W. 
Palfrey and George W. Weld, the plaintiffs in this 
suit, a deed of trust conveying a large quantity of 
lands, and transferring, among other things, its sub- 
scriptions from towns and counties, including that 
now in suit, to secure the payment of five millions of 
doliars of its bonds to be issued by the said company, 
as therein particularly described; that before the 
coupons now sued upon had become payable, the rail- 
road company had issued five millions cf its negotia- 
ble bonds, which are now outstanding and unpaid to 
the full amount thereof. The court says: The ques- 
tion then arises whether notice to one of the trustees 
in this deed of trust is notice to the holders of the 
mortgage bonds in such manner that in a suit by the 
trustees to enforce payment of the town bonds the 
character of a bona fide holder without notice is lost. 

In Curtis and others v. Leavitt, 15 N. Y. 194, the court 
say: ‘‘If Graham, one of the trustees, was chargeable, 
as director of the company, with knowledge that there 
had been no previous resolution, notice to him was 
not notice to his cestui que trust. He did not stand to 
them in the relation of an agent. He was selected 
and appointed as a trustee by the company, not by the 
cestui que trust. His powers and duties were pre- 
scribed by the company, not by the bondholders. 
There were at the time of the execution of the trust 
deeds no bondholders, no cestui que trust. It is a nec- 
essary attribute of an agency that it should be created 
by the principal. * * * In this case, as the relation 
of principal and agent did not exist between the bond- 
holders and Graham, notice to him, or knowledge by 
him, that there was no previous resolution was not 
constructive notice to the bondholders.”’ 

And again, on the page following, it is said: ‘‘ The 
trustees are not to be regarded as the agents of the 
purchasers of the bonds and mortgages assigned to 
them. No consideration proceeds from them. They 
were mere assignees of those securities, coupled with 
no interest, in trust to hold them as security for the 
payment of all the mortgage bonds that should there- 
after be sold or negotiated by the company. * * #* 
Whoever purchased the mortgage bonds became pur- 
chasers of the bonds and mortgages so assigned as se- 
curity for their payment, or of an equitable right to 
hold them as such security.”’ 

We think this is sound doctrine, and that it estab- 
lishes the proposition that notice to Thayer did not 
operate to destroy the bona fide holding of the bond- 
holders under the deed of trust in which he was named 
as one of the trustees. 
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NOTES OF RECENT DECISIONS. 


Bailment: right of pledgee to use animal pledged.—A 
person to whom a horse is pledged in security of adebt 
may use the horse but he must pay for the value of its 
services (citing American authorities). Sheriff Court, 
Renfrewshire, Scotland. Kirkwood v. Brown (Scot. 
L. Mag.). 

Cloud on title: deed from wife to husband.—Where 
the wife, in 1866, made a deed of her real estate 
directly to her husband, held, that the same was 
absolutely void at law, and, therefore, it will not be 
enforced in equity. Where a deed is made by a wife 
directly to her husband, but there is nothing upon its 
face to show the relation between them, such a deed, 
though void, is a cloud upon title, as evidence aliwnde 
is necessary to establish its invalidity. Sup. Ct., 
Illinois, June 22, 1877. Brooks v. Kearns (Chic. L. 
News). 

Eminent domain: condemnation of land for railroad 
uses: payment a condition precedent: injunction: 
waiver.—W here land has been condemned for railroad 
purposes, commissioners appointed, damages assessed, 
etc., the right of the land-owner to payment for his 
property asa constitutional condition precedent to the 
transfer of the title to the land taken, exists in all its 
original vigor. Where the corporation is insolvent and 
the damages are not paid, it is the right and duty of 
the trial court to issue an injunction restraining the 
corporation from operating its cars over the land until 
the owner shall have been paid the assessed dama- 
ges, and there is no vested right in the corpora- 
tion, and no doctrine of public policy or conveni- 
ence which can absolve a court of equity from this 
duty. Courts of equity, in such cases, will indulge in 
no presumption that the land-owner has waived or 
postponed his right to insist on payment of the dama- 
ges, and will insist on, at least, as conclusive evidence 
of alleged waiver as is required in cases of vendor’s 
lien, the condemnation and seizure of the land being 
a statutory proceeding in invitum. Sup. Ct., Mis- 
souri, April, 1877. Evans v. Missouri, I. & N. R. R. Co. 
(Cent. L. J.). 

Fraud: when sale fraudulent: knowledge of vendee.— 
Where goods were sold and the vendor at the time was 
indebted, and his creditors attached the property on 
the ground of a fraudulent sale to defeat the vendor’s 
creditors, held, it is sufficient if the purchaser of the 
goods knew of the fraudulent intent of the seller or 
had notice of such facts as would have put a man of 
ordinary prudence upon inquiry, which, being made 
with ordinary diligence, would have discovered the 
fraudulent purpose or intent of the seller. Sup. 
Ct., Iowa, April, 1877. Jones v. Hetherington. 

Judgment: holder of subsequent lien on land affected 
by, may show amount due on.—A judgment was 
entered ona bond in the penal sum of $8,000, con- 
ditioned for the payment of ‘‘all moneys borrowed 
from the said, The Ashland Banking Company, or 
which may from time to time be borrowed from 
the same, lawful money as aforesaid, at or upon the 
days and times when the same shall fall due”. Held, 
that the holder of a subsequent mortgage should be 
allowed to show the real amount due, for which the 
bond entered up was security. Sup. Ct., Pennsyl- 
vania, May 7, 1877. Price’s Appeal. 

Mesne profits : evidence : estoppel.— A defendant in an 
action of mesne profits, against whom judgment in 
the ejectment has been entered, is not precluded 





from proving that he was not actually in pos- 
session at the service of the writ of ejectment, in 
order to relieve himself from liability for mesne 
profits. Sup. Ct., Pennsylvania, May 7, 1877. Miller 
v. Henry. 2 

Negotiable instrument, what is not: note including 
attorney’s fee for suit.—Defendants, the maker and 
payee of an instrument in which the maker waived 
“any and all exceptions under and by virtue of any 
execution, exemption, homestead or stay laws of the 
State of Missouri, or that of any other State,’”’ and 
in which he promised also ‘to pay a reasonable 
attorney’s fee for the bringing of suit in collection 
of this note, if suit thereon be brought or collection 
thereof be enforced after the same shall become 
due,’’ were sued as maker and indorser, respective- 
ly. Held, (1) affirming Bank v. Gay, 63 Mo. 33, that 
it was not a negotiable promissory note; (2) that 
the defendants were not jointly liable; (3) that the 
assignor could only be held liable in an action 
against him upon his implied undertaking to pay 
after due diligence used by the assignee in the 
institution and prosecution of suit against the 
maker for the recovery of the money due, or 
in the event of insolvency or non-residence of the 
maker, so that suit would be unavailing or could 
not be instituted. Sup. Ct., Missouri, April, 1877. 
Samstag v. Conley (Cent. L. J.). 

Prescription: line fence.— The plaintiff is the owner 
in fee of certain lands, and he has held open, actual, 
continued and uninterrupted possession of the lands 
to a certain fence beeween himself and the defendant 
(which fence was not on the section line between 
them) for more than twenty years next preceding 
the commencement of this suit, and during this time 
a fixed and permanent division fence has been kept 
up and continued unchanged there. Held, that the 
plaintiff was entitled to the ownership and possession 
of the said land up to the fence, in virtue of his 
adverse possession, wherever the original line may 
have been between them. Sup. Ct., Iowa, April, 1877. 
Meyer v. Weigman. 

Promissory note: accommodation indorser: where 
fraud alleged, holder of accommodation paper taken as 
collateral security not a purchaser for value.— The 
holder of accommodation paper, pledged to him as 
collateral security for an antecedent debt, is not a 
purchaser for value, and a note in his hands may be 
impeached for fraud in its making and procure- 
ment. Sup. Ct., Pennsylvania, Feb. 6, 1877. Cum- 
mings v. Boyd (W. N. Cas.). 

Removal of cause: jurisdiction.—The defendant 
filed its application and bond for the removal of the 
cause from the State to the Federal court. After 
approving the bond, the State court permitted the 
plaintiff to enter a nonsuit. Held, that after the 
filing of the proper application and bond the State 
court could proceed no further in the cause, and 
that any attempt in that direction was coram non 
judice; and that, consequently, the nonsuit was 
improperly granted. Sup. Ct., Missouri, April, 
1877. Berry v. Chic., R. I. & P. R. R. Co. (Cent. 
L. J.). 

Rent: crops reserved in a lease: when rent due: ten- 
ant’s ownership in crop undivided.— The share of the 
crops reserved by the lease to the land-owner is 
to be regarded as rent. The owner of the land 
acquired no property in the part of the crop reserved 
for rent until it was set apart to him by the ten- 
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ants; the ownership of the tenants continued till 
that time. The rent in such case is not paid till 
the part of the crop is set apart by the tenant for 
the landlord, and is not payable until this can be 
done. Sup. Ct., Iowa, April, 1877. Townsend v. 
Isenberger. 

Railroad aid bonds: Tlinois statute: bonds void in 
hands of innocent holders for value.— The act of March 
7, 1867, authorizing certain towns and cities to appro- 
priate money in aid of railroads, confers no authority 
on such towns and cities to issue bonds or borrow 
money with which to pay such donations. Nor 
does the subsequent act of February 26, 1869, confer 
such authority. The act of March 24, 1869, has a 
prospective operation, and cannot be insisted upon as 
legalizing bonds already issued under the previous acts 
mentioned. Such donations or appropriations were 
to be paid by a tax which it was the duty of the 
corporate authorities to levy and collect. Where our 
mode of payment of municipal indebtedness is fixed 
by statute, by implication, it excludes all others, 
Held, also, that the bonds in question, having been 
issued without authority of law, are void in whoso- 
ever hands they may be. Sup. Ct., Illinois, June 
22. 1877. Townof Middleport v. Treasurer of Iroyuois 
County (Chic. L. News). 

Slander: words imputing crime: how understood : evi- 
dence: malice: rumor: damages: mental anwxiety.— 
Where slanderous words, imputing a crime, are 
spoken, they are to be considered in an actionable 
sense, unless the evidence tends to show that, from 
the circumstances of the speaking, or from facts 
known to the hearer, they were not calculated to 
impress him with the fact that a crime was charged, 
Proof of the speaking of slanderous words at times 
not charged in the petition is admissible for the 
purpose of showing malice. In such action it is not 
competent for plaintiff to prove that because of the 
speaking of the slanderous words there was a rumor 
in the neighborhood in reference to the charge. It 
is not competent in an action of slander to prove 
that the plaintiff has been troubled, and suffered 
mental anxiety, because of the speaking of the 
words. Sup. Ct., Iowa, April, 1877. Prime v. East- 
wood. 


—_——_—_——_—— 
COURT OF APPEALS ABSTRACT. 


BOUNDARIES. 

Fixed monuments control courses: when boundary is 
monument.—The rule is well settled that a convey- 
ance is to be construed in reference to its visible loca- 
tion calls as marked or appearing upon the land in 
preference to quantity, course or distance, and any 
particular may be rejected if inconsistent with other 
parts of the description and sufficient remains to lo- 
cate the land intended to be conveyed. A boundary 
line referred to in a deed as the ‘‘ Johnson”’ boundary, 
held to be in the nature of a monument, and parol 
evidence competent to show where this boundary was. 
Judgment below affirmed. Robinson vy. Kime. Opin- 
ion by Andrews, J. 

(Decided June 12, 1877.] 
CONSTITUTIONAL LAW. 

1. Laws 1860, chap. 501, forbidding dramatic repre- 
sentations in New York city on Sunday, valid.—The 
title to Laws of 1860, chapter 501, is ‘‘ An act to pre- 
serve the public peace and order on the first day of the 





week, commonly called Sunday.’’ The subject of 
which it treats is a single one, and that is the preven- 
tion of public dramatic entertainments in the city of 
New York on Sunday. Held, that the act is not ob- 
noxious to the requirement of the constitution, arti- 
cle 3, section 16, that ‘“‘no * * * local bill which 
may be passed by the legislature shall embrace more 
than one subject, and that shall be expressed in the 
title.” Judgment below affirmed. Veuendorf v. 
Duryea. Opinion by Folger, J. Church, C. J., dis- 
sented. 

2. Act mentioned does not infringe on right of wor- 
ship.—Nor does the act infringe upon the right pre- 
served by the constitution in article 1, section 3: 
“The free exercise and enjoyment of religious pro- 
fession and worship without discrimination or prefer- 
ence * * * jn this State to all mankind,” ete. Ib. 

8. Lindenmuller v. People, 33 Barb. 548, approved 
and followed. Ib. 

[Decided May 22, 1877.] 


EVIDENCE. 

Of pecuniary condition, when inadmissible.—In an 
action involving a loan, evidence was offered showing 
that at various times, some three years previous to the 
time of making the alleged loan, plaintiff had made 
declarations that he was without means of his own 
amounting to as much as the loan. It was shown, 
however, that he did at the time the loan was claimed 
to have been made have money enough in his posses- 
sion to make it. Held, reversing the decision of 
the court below, that a rejection of the evidence was 
proper. Nicholson v. Waful. Opinion by Folger, J. 
(Decided June 19, 1877. Reported below, 6 Hun, 655.] 

MORTGAGE. 

1. Right of holder to contract with reference to.—The 
holder of a bond and a mortgage on real estate may 
make an executory agreement with the maker thereof 
and a third person for an extension of the time of 
payment, for a decrease of the sum to be paid, and 
for a different mode of payment, but it must be a law- 
ful agreement, founded upon a new and good consid- 
eration. When such agreement is made it takes the 
place of the bond and mortgage, or is incorporated 
with them pro tanto. Judgment below affirmed. Clapp 
v. Hawley. Opinion by Folger, J. 

2. When mortgage not enforceable.—Where time was 
not of the essence of a contract under which the bond 
and mortgage was given, and the contract has been in 
part performed by the defendant and plaintiff has re- 
ceived his portion of the avails of such part perform- 
ance, and plaintiff has not insisted upon performance, 
and there has not beena specified time agreed upon or 
named by either party at or before which there should 
be a full performance or an omission to make it a de- 
fault; held, that neither the bond nor mortgage 
could be enforced. Ib. 

(Decided May 22, 1877.] 
PARTIES. 

In action in nature of creditor’s bill: judgment debtor 
necessary.—In the case of a creditor’s bill to reach a 
chose in action the judgment debtor is a necessary 
party; and this is especially true when the property 
sought to be reached is claimed to be held in trust, 
and when the judgment debtor is the representative of 
an estate interested in such property. Judgment be- 
low affirmed. Miller, receiver, v. Hall. Opinion by 
Miller, J. 

[Decided June 22, 1877.] 
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TRIAL. 

When case sustained by uncontradicted evidence must 
be submitted to jury.—The general rule is that where a 
disinterested witness,who is in no way discredited, tes- 
tifies to a fact within his own knowledge, which is not 
of itself improbable or in conflict with other evidence, 
the witness, is to be believed and the fact is to be taken 
as legally established, so that it cannot be disregarded 
by court or jury. But in this case, which was an ac- 
tion by a real estate broker for money alleged to be 
due upon a contract made by him with defendant’s 
testator to pay him for services in procuring the sale 
of real estate, the only witness was plaintiff's son, 
who was a clerk in his office, and whose compensation 
was in part dependent upon the receipt by his father 
of commissions for the sale of property, and this wit- 
ness testified to a single conversation in which the 
testator agreed to pay plaintiff more than twice the 
usual fee for procuring the sale of the property. Held, 
that the case should be submitted to the jury. Judg- 
ment below reversed. Kavanagh v. Wilson, executor. 
Opinion by Earl, J. 

[Decided June 12, 1877.] 


USURY. 

1. Contract fair on face does not raise presumption 
of : burden of proof.—Where a commission merchant 
contracted with a dealer in produce for the loan or 
advance to such dealer of money at the legal rate of 
interest to enable the dealer to purchase or carry his 
merchandise, and also for an agreed commission to 
undertake the care, management and sale of the com- 
modity, such contract being in a proper and usual 
form, held, affirming judgment below, that such 
contract did not of itself establish usury, and it was 
upon the party seeking to impeach it upon that ground 
to prove that it was usurious. Matthews v. Coe. Opin- 
ion by Allen, J. 

2. Practice: general objection to report of referee.— 
Where there is no evidence to support the finding of a 
referee, an exception to the report presents a question 
of law reviewable on appeal. Ib. 

[Decided June 22, 1877.] 
WASTE. 

Felling of timber by tenant: where right of action ac- 
crues.—The felling of timber trees by a tenant for the 
purpose of sale to the injury of the reversioner is 
waste, and an action lies by the reversioner imme- 
diately to recover the damages to the freehold, and it 
is no defense to the action that the tenant acted in 
good faith or under a claim of right, or that he was in 
possession, claiming title in fee to the land upon which 
the waste was committed. The reversioner is not 
debarred from his remedy for waste because the pro- 
ceeding may involve the determination of a disputed 
title. Judgment below affirmed. Robinson v. Kime. 
Opinion by Andrews, J. 

(Decided June 12, 1877.] 
—_——_-————— 
SECRET LIENS ON PERSONAL PROPERTY .— 
SALE OR RETURN UNDER FORM 
OF LEASE. 

'NHE case of Hervey et al., plaintiffs in error, v. Rhode 

Island Locomotive Works, decided by the Supreme 
Court of the United States at the term just concluded, 
passes upon a question arising under a form of con- 
tract of sale or return, which is at the present time 
very common. The article is in fact sold, but a writ- 
ten contract is executed which is in the form of a lease 





in which the purchase price is to be paid in install- 
ments which are called payments of rent. The court 
say: It was decided by this court, in Green v. Van 
Buskirk, 5 Wall. 307; 7 id. 139, that the liability of 
property to be sold under legal process, issuing from 
the courts of the State where it is situated, must be 
determined by the law there, rather than that of the 
jurisdiction where the owner lives. These decisions 
rest on the ground that every State has the right to 
regulate the transfer of property within its limits, and 
that whoever sends property to it impliedly submits 
to the regulations concerning its transfer in force 
there, although a different rule of transfer prevails in 
the jurisdiction where he resides. He has no absolute 
right to have the transfer of property, lawful in that 
jurisdiction, respected in the courts of the State where 
it is located, and it is only on a principle of comity 
that it is ever allowed. But this principle yields when 
the laws and policy of the latter conflict with the 
former. 

The policy of the law in Illinois will not permit the 
owner of personal property to sell it, either absolutely 
or conditionally, and still continue in possession of it. 
As possession is one of the strongest evidences of title 
to this class of property, it is not allowable to sep- 
arate the possession from the title except in the manner 
pointed out by statute. Tosuffer real ownership to be 
in one person and the ostensible ownership in another, 
without notice to the world, the courts of Illinois say, 
give a false credit to the latter, and in this way works 
an injury to third persons. Accordingly, ‘the real 
owner of personal property creating an interest in an- 
other, to whom it is delivered, if desirous of preserv- 
ing alien on it, must comply with the requirements 
of the chattel-mortgage act. R. S. Illinois, 1874, chap. 
95, p. 711-12. This act requires that the instrument 
of conveyance, fif it have the effect to preserve a 
mortgage, or a lien on the property, it must be re- 
corded, whether the party to it be a resident or non- 
resident of the State. If this be not done there is no 
validity to the instrument, so far as third persons are 
concerned. 

Secret liens, which treat the vendor of personal prop- 
erty who has sold it and delivered possession of it to 
the purchaser, as the owner until the payment of the 
purchase-money, cannot be maintained in Illinois. 
They are held to be constructively fraudulent as to 
creditors, and the property, so far as their rights are 
concerned, is considered as belonging to the purchaser 
holding the possession. McCormick v. Hadden, 37 Til. 
870; Ketchum v. Watson, 24 id. 591. Nor is the trans- 
action changed by the agreement assuming the form 
of alease. Courts will always look to the purpose to 
be attajned by the contract rather than the name 
given to it by the parties, in order to determine its 
real character. If that purpose be to give the vendor 
a lien on the property until payment in full of the 
purchase-money, it is liable to be defeated by cred- 
itors of the purchaser who is in possession of it. This 
was held in Murch v. Wright, 46 Ill. 488. In that case 
the purchaser took from the seller a piano at the price 
of $700. He paid $50 down, which was called rent for 
the first month, and was to pay $50 each month as rent 
until the whole amount was paid, when he was to own 
the piano. The court say, ‘‘ tbat it was a mere sub- 
terfuge to call this transaction a lease,”’ and held that 
it was a conditional sale, with the right of rescission 
on the part of the vendor, in case the purchaser should 
fail in payment of his installments —a contract legal 
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and valid as between the parties, but made with the 
risk on the part of the vendor of losing his lien, in 
case the property should be levied upon by the cred- 
itors of the purchaser while in possession of the lat- 
ter. The case at bar is like this case in all essential 
particulars. 

The engine Smyser is the only subject of contro- 
versy in this suit, and that was sold on condition that 
each and all of the installments should be regularly 
paid, with a right of rescission on the part of the 
vendor in case of default 4n any of the specified pay- 
ments. 

It is true the instrument of conveyance purports to 
be a lease and the sums stipulated to be paid are for 
rent, but this form was used to cover the real trans- 
action, as much so as was the rent of the pianoin 
Murch v. Wright, supra. There the price of the piano 
was to be paid for in thirteen months, and here the 
value of the engine, $12,093.96, was to be paid in one 
year. It was evidently not the intention of the par- 
ties that this sum should be paid as rent for the use 
of the engine for one year. If so, why agree to sell 
and convey the full title on the payment of the last 
installment? In both cases the price of the property 
was agreed upon, to be paid for in short installments, 
and no words employed by the parties can have the 
effect of changing the true nature of the contracts. 
In the case at bar the agreement contemplated that 
the engine should be removed to the State of Illinois 
and used by Conant & Co. in the prosecution of their 
business as contractors of a railroad. It was accord- 
ingly taken there and put to the use for which it was 
purchased, but while in the possession of Conant & 
Co., who exercised complete ownership over it, it was 
seized and sold, in the local courts of Illinois, as their 
property. These proceedings were valid in the jurisdic- 
tion where they took place, and must be respected by 
the Federal tribunals. 

The Rhode Island Locomotive Works took the risk 
of losing their lien in case the property should be 
levied on by the creditors of Conant & Co. while in the 
possession of the latter, and they cannot complain, as 
the laws of [Illinois pointed out a way to them to pre- 
serve and perfect it. . 

—_———_>___—- 


RECENT AMERICAN DECISIONS. 


SUPREME COURT COMMISSION OF OHIO.* 
CONTRIBUTORY NEGLIGENCE. 


When question of fact for jury: erroneous charge.— 
In an action for an injury occasioned by negligence, 
when the case is such as necessarily devolves careful- 
ness on the plaintiff, and the proof given by him dis- 
closes a case which fairly puts in question the due ex- 
ercise of care on his part, the jury, in the determina- 
tion of the question of contributory negligence, should 
be left free to consider all the evidence in the case. A 
charge of the court in such case, so given to the jury 
that they may reasonably regard it as confining them, 
upon the question of contributory negligence, to the 
evidence given only on the part of the defendant, 
is misleading, and, therefore, erroneous. Weaver v. 
Gary. 

LIS PENDENS. 

Benefit of, lost by laches.—The benefit of the rule 

relating to lis pendens may be lost by such long-con- 





* From advance sheets of 28 Ohio State Reports. 





tinued inaction as amounts to gross negligence in the 
party prosecuting, when such inaction is to the pre- 
judice of innocent persons. A mortgage was executed 
in 1837, upon which bill of foreclosure was filed in 
1840, decree taken and order for sale issued in 1842. 
Save continuances, no further action was had in the 
case until 1868. In the meantime, the mortgagor, 
who had remained in open and notorious possession, 
had sold portions of the premises jto innocent pur- 
chasers, without actual notice of the pending suit. 
Such purchasers, and those under whom they claimed, 
had remained in actual possession more than twenty- 
one years, when the plaintiff in the foreclosure suit, in 
1869, caused to be issued another order of sale. Held, 
that the failure to take any action in the cause from 
1842 to 1868, unexplained, was such negligence as pre- 
vented an enforcement of the decree against actual 
purchasers, without actual notice. Fow v. Reeder. 
NEGLIGENCE. 

1. Who entitled to recover for death from, under statute : 
next of kin: husband and wife.—In an action by the 
personal representative under the statute of 1851 (S. & 
C. 1139, 1140), to recover damages for causing by wrong- 
ful act and neglect the death of a woman, who died in- 
testate, leaving a husband, but no children, or their 
legal representatives, held, (1) the surviving hus- 
band is, within the meaning of said act, the next of 
kin, and as such entitled to the fruits of any judg- 
ment obtained in the action. (2) While the proceeds 
of a judgment recovered in an action under this stat- 
ute are directed to be distributed to the beneficiaries 
of the judgment in the proportions provided by law 
in relation to the distribution of personal estates left 
by persons dying intestate, the money realized is not 
to be treated as part of the general estate of the in- 
testate. The personal representative in whose name 
the action is brought is a trustee of the fund, and 
must distribute the proceeds of the judgment to those 
to whom the general personal estate would descend 
according to the course of the statute of descents and 
distribution. Steel, adm’r, v. Kurtz. 

2. Amount of damages limited to compensation for 
actual loss.—(3) The amount of damages (within the 
limit of the statute) are to be ascertained by the jury 
from the proofs in the case, and are to bea fair and 
just compensation to the widow or next of kin, with 
reference to the pecuniary injury resulting to the 
beneficiary from such death. (4) In such action, the 
jury, in assessing the damages, are limited to giving 
pecuniary compensation for injuries resulting to the 
beneficiaries in the action on account of the death of 
the deceased. No damages can be given on account 
of the bereavement, mental suffering, or as a solace on 
account of such death. Ib. 

NEGOTIABLE INSTRUMENT. 

Alteration of note: what is: effect of. — Changing the 
rate of interest in a note from six to seven per cent is 
a material alteration. Such alteration, when made by 
the principal with the consent of the holder and 
owner, but without the consent of the surety, dis- 
charges the surety, though such alteration was made 
without fraudulent intent. Harsh v. Klepper. 

SUPREME COURT OF RHODE ISLAND, OCTOBER 

TERM, 1876. 


CHATTEL MORTGAGE. 


1. Upon after-acquired property: title of mortgagee. 
—At law in Rhode Island a mortgage of personal 
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property to be subsequently acquired conveys no title 
to such property when acquired, which is valid against 
the mortgagor or his voluntary assignee unless after 
acquisition, possession of such property is given to 
the mortgagee or taken by him under the mortgage. 
Williams v. Briggs ; Cook v. Corthell. 

2. When mortgagee obtains title. —Although a mort- 
gage of personal property to be subsequently acquired 
is in itself ineffectual to vest in the mortgagee a legal 
title to the property, yet if after acquisition by the 
mortgagor the mortgagee by delivery from, or by con- 
sent of, the mortgagor, takes possession of the prop- 
erty, under the mortgage conveyance, the title to the 
property both in law and equity vests in the mort- 
gagee without further conveyance or bill of sale. Cook 


v. Corthell. 
FIRE INSURANCE. 


Mistake in policy: effect of : evidence.—The E. Com- 
pany issued a policy to C., payable in case of loss to 
G., for $1,000, with permission for $6,250 other insur- 
ance, and providing that if the insured, or any other 
person interested, should have other insurance on the 
property not assented to in writing, and mentioned 
in or indorsed on the policy, then the policy should be 
void. There was $8,000 other insurance procured, and 
the E. Company, after loss, denied its liability for this 
reason. G.,in an action against the E. Company, 
offered to prove that he gave notice to the E. Com- 
pany of $8,000 other insurance; that the company 
consented to the amount, and thereupon wrote its 
policy with permission for $6,250; that neither C. nor 
G. noticed the variance till after the loss; and that 
the insertion of $6,250, instead of $8,000, was a blun- 
der of the E. Company. Held, that the evidence was 
admissible to defeat the defense of the E. Company 
by way of estoppel. Greene v. Equitable Fire and Mar. 


Ins. Co. 
OPTION OF PURCHASER. 


1. A personal privilege only not transmissible.—W. 
conveyed to E. an undivided half part of two lots of 
land, and subsequently received from E. a bond in a 
penal sum of $4,000, giving W. the privilege at any 
time at his option, within seven years from the date 
of the bond, to purchase the whole of said two estates 
for $8,000, provided that on such purchase E. should 
be by W. exonerated from all liabilities and losses past 
or future of a firm whereof E. was a member. W. 
died without having availed himself of the option, 
and more than three years before the expiration of 
the time prescribed. E. became his administrator. 
The widow and children of W. filed a bill against E., 
charging fraudulent concealment of the bond. E. pro- 
duced the bond, denying in his answer the charges of 
the bill, whereupon the complainants asked leave to 
amend the bill by a prayer that E.’s title to the estates 
in question might be declared that of a mortgagee for 
$8,000; that the estates might be sold to satisfy E.’s 
claim, and that an account might be ordered. Held, 
that the option of purchase given to W. by the bond 
was neither a chose in action nor a transmissible right 
of property, but a personal privilege in W., and that 
on his death E. was freed from the bond. Held, fur- 
ther, that a purchase under the option by the admin- 
istrator of W. must, if made, be for and in the name 
of W.’s heirs; but as this might change the succession 
to W.’s property, W.’s administrator could not be al- 
lowed the option given W. Newton v. Newton. 


SUNDAY. 
1. Damages dependent upon illegal contract not recov- 





erable.—A statute being in force and providing that 
“every person who shall do or exercise any labor or 
business, or work of his ordinary calling, * * * 
on the first day of the week, or suffer the same to be 
done * * * by his children, servant, or appren- 
tices, works af necessity and charity only excepted, 
shall be fined not exceeding” * * * S., a livery- 
stable keeper, let, in his ordinary busines$, a horse 
and carriage to be driven for pleasure to a particular 
place. The hirer drove them to a different place, 
and returned them damaged, whereupon 8. brought 
trover against the hirer. Held, affirming Whelden v. 
Chappel, 8 R. I. 230, that the action would not lie. 
Where a plaintiff's cause of action arises from a vio- 
lation of law on his part the suit cannot be sustained, 
and it is immaterial whether the violation of law ap- 
pears from the plaintiff's direct evidence or is elicited 
from him by legitimate cross-examination. Smith v. 
Rollins. 
TRADE-MARKE. 

1. Use by manufacturer of his own name.—A. C. & 
Co., being the successors by purchase of Stillman & 
Co., woolen manufacturers, continued to use ‘‘Still- 
man & Co.”’ as a trade-mark on their ticket for goods. 
Latimer, Stillman & Co., the lessees of a mill formerly 
used by Stillman & Co., known both as the “ Stillman 
Mill” and asthe ‘“‘ Seventh Day Mill,’’ also used ‘ Still- 
man & Co.’ as a trade-mark. On a petition for in- 
junction, brought by A. C. & Co. against Latimer, 
Stillman & Co., to prevent their so using the words 
“Stillman & Co.,” it appearing that no deception 
could be charged on either complainants or respond- 
ents, and that no person of the old firm of Stillman & 
Co. was a member of the firm of A.C. &Co. Held, 
that the injunction could not be granted. Held, fur- 
ther, that a manufacturer has the right to label his 
goods with his own name or that of his mill, if no 
fraudulent purpose is intended. Carmichel v. Latimer. 

2. Assignment of trade-mark.— Query, if a trade- 
mark, whose reputation depends on the excellence of 
the manufacture, or the skill and honesty of the 
manufacturer, can be legally assigned. Ib. 

3. Continuance of firm name.— Query, if the Eng- 
lish practice of retaining a firm name, when no 
original partner remains, is generally recognized in 
American law. Ib. 

—_——___—. 


RECENT ENGLISH DECISIONS. 
EASEMENT. 


Common: right of lord of manor to grant leases for 
brickmaking: evidence of custom of manor: approve- 
ment against common of pasture.—In the year 1751 
and afterward, leases of clay-pits on Chobham Com- 
mon had been granted by the lord of the manor of 
which the common was parcel, for the purpose of 
making bricks. Such clay-pits covered 15 out of the 
4,500 acresof the common. The tenants of the manor, 
and also the parishioners of Chobham, had, from a 
time before living memory, exercised rights of com- 
mon of pasture, turbary, and estovers, which the user 
of the clay-pits did not interfere with. The plaintiffs, 
being freeholders of lands and enjoying rights of com- 
mon, turbary, and estovers, over Chobham Common, 
sued the lord and one of his lessees for disturbance of 
common by means of the clay-pits. Held, that the 
lord could not grant the leases of the clay-pits except 
under a custom, but that the granting of the leases 
was sufficient evidence of the custom. Q. B. D., 
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Feb. 5, 1877. Lascelles v. Onslow, 36 L. T. Rep. (N. 8.) 


459. 
INNKEEPER 


Duty to provide entertainment: inn: traveler: reason- 
. able excuse.— The defendant was the proprietor of a 
hotel. Attached to the hotel and under the same roof 
and license, but entered by a separate door from the 
street, was arefreshment bar in which persons casu- 
ally passing by obtained refreshments at a counter. 
The prosecutor, who was a householder living within 
twelve hundred yards, had been in the habit of coming 
to the bar with several large dogs, which had been 
found an annoyance to other guests; and letters had 
passed in which the defendant had objected to the 
dogs being brought into the bar, and the prosecutor 
had asserted his right to bring them. The prosecutor 
subsequently, while taking a walk for pleasure, went 
with one large dog to the bar and claimed to be served 
with refreshments, which the defendant refused him. 
On an indictment charging the defendant, as an inn- 
keeper, with refusing refreshment to the prosecutor: 
Held, that he could not be convicted, first, because the 
refreshment bar was not an inn; secondly, because the 
prosecutor was not a traveler; thirdly, because, had it 
been otherwise, the defendant had reasonable ground 
for his refusal. The Queen v. Rymer, L. R., 2 Q. B. D. 


(C. C. R.) 136. 
MASTER AND SERVANT. 


Liability for negligence: bailor and bailee: cab pro- 
prietor: employment of driver: 32 & 33 Vict., c. 115.— 
Defendant, a cab proprietor, let a cab with the use of 
two horses to a driver for 16s. a day, the driver had no 
specified time for starting from or returning to the 
defendant’s stables. The driver’s licensed number, 
but no name, was on the cab. The driver, having put 
down his last fare one evening, was returning to the 
stables when, for purposes of his own, he drove a short 
distance beyond the stables, and on his way back he 
negligently drove over the plaintiff. Held, that this 
arrangement between defendant and his driver con- 
stituted the relation of bailor and bailee of the cab 
and horses, but that so far as the public were con- 
cerned, the relation was, by the Metropolitan Public 
Carriage Act, 1869, that of master and servant; the 
defendant, therefore, was liable as a master for his 
driver’s negligence, if he caused injury when acting 
within his authority as bailee, and the plaintiff had a 
right to recover. Q. B. D., May 2, 1877. Venables v. 
Smith, 36 L. T. Rep. (N. 8.) 509. 

NEGLIGENCE. 

Building works: removal of hoarding: injury to per- 
son passing in street: sub-contractor : liability : evidence 
of negligence.—The defendants contracted to execute 
building works ina street. When the outside work 
was completed, a hoarding, put up for the protection of 
the public, was removed. There were then no sashes 
in the windows and all the interior work had still to 
be done. S.,a sub-contractor with the defendants, 
undertook the plastering, and a workman employed 
by S., whilst moving about in the course of his work, 
caused a tool to fall through the window, which struck 
aud injured the plaintiff who was passing in the street. 
The plaintiff brought his action for damages against 
the defendants. At the trial the jury found, in an- 
swer to a question left to them by the judge, that the 
injury to the plaintiff was caused by the negligence of 
the defendants in not providing some other protec- 
tion for the public when the hoarding was removed. 
Held (on motion to enter judgment on {lis finding for 





the plaintiff), that the defendants were not liable, as 
the accident not being one which might reasonably 
have been foreseen, there was no duty to guard against 
the occurrence of it, and if there was such a duty the 
sub-contractor, whose servant caused the injury, 
would be liable, and not the defendants. Ct. App., 
April 28, 1877. Pearson v. Cox, 36 L. T. Rep. (N. 8.) 


495. 
PRESCRIPTION. 


Sea-wall: liability of frontager to maintain: sea jlow- 
ing over frontager’s land on to that of adjoining owners. 
—The plaintiff and the defendant were frontagers to 
the sea in respect of adjoining lands. A continugus 
sea-wall protected the lands of both, and each had Yor 
long been accustomed to repair that part of the wall 
which protected his own lands. The defendant’s wall 
having gradually sunk, owing to want of repair, a 
high tide caused the sea to flow over his wall and land, 


and thence on to the plaintiff's land. In an action 


by the plaintiff for the amount of the damage thus 
caused, held (affirming the judgment of the Queen’s 
Bench Division), that the defendant was not liable, as 
the fact that he had always repaired the wall for his 
own benefit did not establish a prescriptive liability 
on him to maintain it for the benefit of others, and 
that he was not bound to do so by the common law. 
Ct. App., April 17, 1877. Hudson v. Tabor, 36 L. T. 


Rep. (N. 8.) 492. 
SHIPPING. 


Charter-party: delivery short of destination: freight 
pro rata itineris.— By charter-party between plaintiff, 
shipowner, and defendants, charterers, plaintiff agreed 
that his steamship should load a cargo of iron rails at 
an English port and proceed to Taganrog in the Sea of 
Azov, or as near thereto as she might safely get, and 
deliver the same. The captain on arrival in Decem- 
ber found the Sea of Azov closed by ice, and, notwith- 
standing defendants’ protest, landed the cargo at 
Kertch and left it at the custom house there, where it 
was subsequently taken possession of by the con- 
signees named in the bills of lading. Kertch is 220 
miles by sea and 700 by land from Taganrog, and is as 
near as the ship could have got before April. In an 
action for freight, held (affirming the judgment of the 
Queen’s Bench Division), that plaintiff was not enti- 
tled to freight either under the charter-party or pro 
rata itineris. Ct. App., April 27, 1877. Metcalf v. 
Britannia Iron Works Co., 36 L. T. Rep. (N. 8.) 451. 


SLANDER. 

Slander of title: special damage.—The plaintiffs, vo- 
calists, advertised in a theatrical newspaper, as fol- 
lows: ‘The Sisters Hartridge have great pleasure in 
thanking Messrs. Chappell & Co., Messrs. Metzler & 
Co.” (music publishers), ‘‘and others, for their kind 
unhesitating permission to sing any morceaugx from 
their musical publications.’”’ The defendant, who was 
interested as agent for the proprietors of the “‘ stage- 
right” of certain songs published by the firms men- 
tioned, wrote to the proprietors of two music halls at 
which the plaintiffs were engaged to sing, to the effect 
that the advertisement, if relied upon in every par- 
ticular, was calculated to lead them to incur penalties 
under the copyright act, inasmuch as the publishers 
named had in some instances no power to give the al- 
leged permission, and insinuating that music-hall sing- 
ing was not calculated to create a demand for their 
musical publications. Upon a motion to set aside a 
nonsuit, held, that, inasmuch as the letters were rea- 
sonably susceptible of a construction which would 
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make them libelous, the opinion of the jury ought to 
have been taken upon their meaning. Hart v. Wall, 
L. R., 2.0. P. D. 146. 
STATUTE OF LIMITATIONS. 

Acknowledgment of debt: implied promise to pay.— 
The defendant, whose debt to the plaintiff was barred 
by the statute of limitations, wrote to the plaintiff 
within six years before action the following letter: 
“JT roaturn to Shepperton about Easter. If you send 
me tere the particulars of your account with vouch- 
ers, I shall have it examined and check sent to you for 
the amount due; but you must be under some great 
mistake in supposing that the amount due to you is 
an, thinglike the sum you now claim.” Held, that the 
debt was revived, as the request to be furnished with 
an account with vouchers at a particular time and 
place did not negative the implied promise to pay 
arising from the admission of a balance due. Skeet v. 
Lindsay, L. R., 2 Ex. D. 314. 

—_——__>___—_. 
BOOK NOTICES. 


New York Cope oF CrviIt PROCEDURE. 


The New Revision of the Statutes of the State of New York. 
The Code of Civil Procedure (first enacted as L. 1876, 
ch. 448, and amended in 1877), according to the Stand- 
ard Text. Prepared, certified and deposited in the 
office of the Secretary of State, pursuant to law, bythe 
Commissioners to Revise the Statutes. With the New 
Marginal Notes and an Introduction, prepared by the 
Commissioners and accompanying the Standard Text; 
also, full Explanatory Notes by Montgomery H. Throop, 
one of the Commissioners; together with all the pro- 
visions of the former Code of Procedure which have 
not been repealed; also a Table showing the corre- 
spondence of the repealed sections of the latter to those 
of the present Code, and other useful matters. Albany: 
Weed, Parsons & Company, Printers, 1877. 

LMOST every law publisher has before this issued 

an edition of the new Code, but every one of these 
editions has been the result of private compilation 
and is not the Code enacted by the legislature and on 
file in the office of the Secretary of State. The com- 
missioners to whom the work of compilation was in- 
trusted had, as it is well known, sixty days in which 
to complete the duty assigned to them, and although 
they were presumptively more familiar with the stat- 
ute than any other persons in the State, it being their 
own handiwork, it has taken them very nearly the 
allotted time to properly incorporate amendments 
into it and arrange it as the law-making power de- 
signed it should be. This is enough to indicate how 
accurate and reliable the editions heretofore issued 
must be. We have in several instances pointed out 
errors which we casually chanced to meet in looking 
over the text of these hastily prepared volumes, but 
it is not merely the errors discovered that make them 
useless for the profession, but the fact that a person 
consulting one of them can never be sure that he has 
the law before him as it is, besides the book cannot 
be used as authority in the courts. 

In this edition we have the official text as it was pre- 
pared and filed by the commissioners, and it is the 
only edition so far issued that has that merit. It is 
consequently the only reliable issue of the new Code 
as yet accessible to the profession. It has in addition 
to the text of such Code and that of the various acts 
connected with it or its operation, an appendix, the 
work of the commissioners, showing the material 
changes proposed in the existing laws; a table of cor- 
responding sections, showing in what portions of this 
Code the repealed sections of the old Code are repre- 
sented; the text of the portions of the Code of Civil 





Procedure not expressly repealed in 1877, and explana- 
tory notes appended to every section by Mr. Throop, 
who has, as we know, been one of the commissioners 
to revise the laws from the first organization of the 
commission. In respect to the character of these 
notes the statement made in the preface is the best 
explanation: ‘It results, from what I have said, that 
the following notes are not to be considered as official. 
But I have been a member of the commission to re- 
vise the statutes, since its creation, and in that capac- 
ity I have contributed both to the preparation of the 
original text and notes, and to the review of the text. 
And I have not hesitated in the following notes to 
state directly and plainly the action, plans and objects 
of the commissioners whenever a statement thereof 
would tend to elucidate the subject under discussion. 
To have refrained from doing so would have been to 
do a wrong to the profession, who are entitled to that 
information.’’ The volume contains the commissiozn- 
ers’ index, which is full and accurate, and the me- 
chanical execution of the work is all that can be de- 
sired. In fact we can recommend it to the profession 
in this State, not merely as a useful volume, but as a 
necessary one that no practicing lawyer can do with- 
out, and one upon which he will be obliged to depend 
for assistance after the first of next September. 

The adoption of the new Code will, doubtless, im- 
pose upon the profession much labor and some vexa- 
tion, but the volume before us will do all that can be 
done to lighten that labor and relieve from that vexa- 
tion. Whether it would have been better to retain 
the old practice in the old form, cannot now be dis- 
cussed. We are to have the new, and this being so, it 
is well for the profession that they have a work within 
their reach which will make the transition from one 
dispensation to another easy and plain. 


GENERAL STATUTES OF NEw YORK FOR 1877. 


The General Statutes of the State of New York, for the year 
1877, containing all laws of a public and general nature 
passed at the one hundredth session of the Legislature, 
carefully collated with the originals in the office of the 
Secretary of State; also the laws relating to the city of 
New York. To be continued annually. Albany: Weed, 
Parsons & Company, 1877. 


The excessive amount of statute law produced at 
each annual session of our legislature long since dis- 
heartened those of the profession who endeavored to 
include within their libraries the whole body of such 
law. Not to speak of the expense, which is considera- 
ble, the regular volumes of the session laws take up so 
much shelf room, and are so unhandy to refer to that 
many practitioners, when they receive a volume, usu- 
ally go through it and note all the acts altering or 
affecting the general law upon a fly leaf, or, in some 
instances, on the outside of the book. This is very 
laborious, and, besides, it defaces the volumes. To 
those who keep in their libraries the full series of the 
session laws, a collection of the general statutes is 
soon felt to be necessary. The various editions of the 
Revised Statutes since the first are only attempts to 
separate the general legislation of the State from the 
local. The editors of some of these editions (sec- 
ond, third, fourth and fifth) undertook to classify 
this general legislation in accordance with the plan 
followed by the revisers in their work, but with only 
partial success. In fact one of the editions is a mere 
jumble of statutes, arranged about as well as an auc- 
tioneer would arrange a library for sale, and presents 
the law in a way so that it can neither be understood 
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nor remembered. It was not until the late Judge Ed- 
monds undertook the task of compilation that our 
general law could be said to be in an accessible or a 
reliable form. He wisely gave the law just as the leg- 
islature left it, placing the Revised Statutes in two 
volumes and the enactments which were not part of 
those statutes in separate volumes. Since then the 
annual contributions made to the general laws have 
been issued, and now the entire general law of the 
State is furnished in about one-fifteenth of the space 
occupied by the Session Laws. This compilation has 
also an advantage over the Session Laws in the careful 
and thorough annotations made in its volumes, enab- 
ling the reader, if he wishes to do so, to make himself 
familiar with the judicial construction of such statutes 
as have been passed upon and with all legislation bear- 
ing upon the same subject-matter. The present volume 
contains in addition to the genera! laws those relating 
to the city of New York, that municipality embracing 
so large a portion of our population and doing so large a 
share of the business of the whole country, as to make 
enactments in relation to it really of general value. 
The full titles and dates of approval of all the acts 
passed are given, so that in nine cases out of ten all 
that the practicing lawyer wishes to know can be 
found here. There were 475 acts approved in 1877, 
somewhat more than one-fourth of which appear 
here. The act known as the Code of Civil Procedure 
is not given, as that act itself fills a large volume and 
is published in another form, but all the accompanying 
legislation in relation to the Code and its operation, 
including the amendatory act (chap. 416), is given. 
The volume is excellently indexed, and well printed 
and bound, and contains a number of valuable anno- 
tations and references, and will, we have no doubt, 
soon find its way into every law library in the State. 


—— 
NOTES. 


HE current number of the Journal du Droit Inter- 

national Privé et de la Jurisprudence comparé, con- 
tains articles upon the following subjects: ‘ De la 
compétence des tribuneaux francais dans les contes- 
tations entre étrangers,’’ by Ch. Demangeat, Counsel- 
or of the Court of Cassation; ‘‘Des conséquences 
juridiques de la naturalization au point de vue du di- 
vorce,”’ by Ernest Lehr, Professor of Comparative 
Legislation in the Academy of Lausanne; ‘ De l’effet 
des jugements et actes étrangers dans la principauté 
de Monaco,”’ by E. De Loth, Advocate in Monaco. 
The number contains the usual abstracts of decisions 
upon international subjects and review of the progress 
of legislation upon the same subjects in various coun- 
tries, and will well repay perusal by all interested in 
the progress of international law. 


The meteor case, which we once before mentioned, 
has been decided. This case, it will be remembered, 
was in regard to the property right in a meteor, which 
dropped a fragment weighing about seventy-five 
ponnds on a public highway over lands belonging to 
the Amana society, a body owning property in com- 
mon, near Homestead, Iowa Co., Ill. Soon after, 
Henry Maas, while passing along the highway, dis- 
covered the fragment, and carried it to the store of 
the society, where it was held by the society as their 
property. Maas commenced action in the county 
court to recover possession. The plaintiff claimed 





title by discovery, and that there was no prior owner, 
at least within the jurisdiction of mundane courts. 
The defendants claimed title under the law of accre. 
tion; that the stone fell on land in which they held 
the fee-title; that the fee in the highway was in them, 
subject only to the easement of public travel; that all 
accretions to the highway belonged to the realty as 
much as if made on inclosures. The court, after a 
long trial, decided for the owners of the land. — It 
is stated that of the 2,000 law students who appeared 
at the examination for pleaders at Allahabad, India, 
in January last, only thirteen have succeeded in pass- 
ing for the High Court. 

The Pittsburg, Penn., Court of Quarter Sessions 
lately disposed of a criminal case with remarkable 
celerity. One Keener, who had been pardoned out of 
State Prison for ‘‘ meritorious behavior,”’ took to his 
old trade of burglary, and was captured one Friday 
night in the commission of that offense. On Satur- 
day morning a true bill was found against him, and on 
that day he was convicted and sentenced to ten years’ 
imprisonment. 

The English lawyers and law journals are very sensi- 
tive about advertising, as appears from this extract 
from the Solicitors’ Journal of the 30th ult.: ‘ Last 
week a communication relating to a change in the 
members of a legal partnership was inserted in the 
advertisement columns of this journal. We need 
hardly say that this was due to a pure oversight in the 
publishing department, and was not intended or de- 
sired either by the legal firm referred to or by the 
publisher of the Journal, who has invariably refused 
to receive any advertisement of this kind.’’ —— In the 
United States Circuit Court at Pittsburg, Pa., on the 
7th inst., at five minutes past one o’clock in the after- 
noon a case was submitted to the jury, and at fifteen 
minutes past three the jury came into court with a 
verdict for the plaintiff, awarding him $128,808.41 
damages. 

A few weeks ago, in the Queen’s Bench Division, 
before Mr. Justice Field, the following conversation 
is reported to have occurred in a case of Wright v. 
Trevor. Mr. Wilberforce appeared for the plaintiff. 
It was, he said, a demurrer to two paragraphs in the 
defendant’s statement of defense. The action was for 
libel, and the statement of claim alleged that the 
plaintiff was formerly a member of the lodge of Free- 
masons of which the defendant was also a member. 
The statement set out a letter written and published 
by the defendant about the unsuccessful election to 
the lodge of certain persons who were proposed for 
members. Field, J.—Are you a mason? Wilber- 
force—No. Field, J.—Are you, Mr. Cave? Cave, Q. 
C.—Yes. Field, J.—It is contrary to the rules of Ma- 
sonry to come into a court of law on such a matter. 
It will be much better to ask the Grand Master to in- 
terfere and decide the question. Cave—We are per- 
fectly ready todo so. Wilberforce said the plaintiff 
had made application to the Grand Master, and he 
had said that it was a case foracourt of law. Field, 
J.—There must be some erroraboutit. Looking to the 
matter in dispute, I think it is eminently a matter for 
the Grand Master. Cave—I quite agree. Field, J.— 
Let it stand over to go before the Grand Master. From 
what I see of it it is a case that the Grand Master will 
entertain.—Solicitors’ Journal. 
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CURRENT TOPICS. 

| hae events of the past two weeks have given 

rise to a discussion in numerous localities of the 
question as to the right of the public authorities to 
prevent or suppress popular gatherings. The Con- 
stitution of the United States provides that Con- 
gress shall make no law abridging “ the right of the 
people peaceably to assemble and petition the gov- 
ernment for a redress of grievances,” and a similar 
limitation upon the legislative authority is found in 
the Constitution of every State. By many persons 
this clause is believed to confer an unlimited li- 
cense to all who desire it, to gather in crowds in 
public places, and talk over such matters as may be 
convenient, and it is maintained that so long as 
there is no riotous or tumultuous behavior in such a 
gathering, the police power cannot be authorized to 
interfere. There have as yet been but few occasions 
in this country where there has been a necessity of 
discussing the question, and we do not understand 
that the discussion has ever reached the higher 
courts. We imagine, however, that if it does 
reach them, the limitation upon legislative power in 
this matter will be found to be much less than it 
has heretofore been generally understood to be. 
The Constitution does not forbid statutory inter- 
ference with every kind of gathering, but only with 
the right of the people to assemble for a certain 
purpose, namely, to petition the government fora 
redress of such grievances as the government can 
legitimately control; and it merely secures such 
right as it existed at the time when the Constitution 
itself went into effect. Under such a rule probably 
more than nine-tenths of the public meetings usually 
held could be legally prohibited. The legisla- 
tive power has seldom been exercised to prevent or 
even to regulate large gatherings, and until a very 
late period there has been little necessity for its ex- 
ercise, But the increase of the disorderly element 
with whose purposes a vast multitude of people are 
in sympathy, has rendered the privilege of assem- 
bling a dangerous one, which must be put under 
restrictions, if we hope to secure other rights which 
are more essential to the well-being of most of us 
than that of petitioning the government. 


The celebration of a centennial anniversary is a 
frequent matter now, almost every event in the 
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great struggle that accompanied the separation of 
the colonies from the mother country, being re- 
membered in this way by the citizens of the locality 
where it occurred. Most of the events celebrated 
have, however, been of a military nature, the 
Declaration of Independence and the Mecklenburgh 
convention heretofore forming the only exceptions. 
We have had at Kingston during the present week, 
exercises commemorative of another civic ‘ occur- 
rence of great local importance, and which perhaps 
had an influence upon the whole country not less 
significant than some of the transactions of that 
period to which the historian devotes more atten- 
tion. The adoption, by a convention of the people 
of this State, of a form of government which has 
remained with very few radical changes until the 
present day, and a form which has furnished in the 
constitutions of a number of other great Common- 
wealths, was an event more worthy of commemora- 
tion than any battle. By the labors of the men who 
drafted the Constitution of 1777, the province of 
New York was fashioned into a republican State, 
and what was done by the soldiery, while in the 
last degree important and meritorious, was simply 
that this republican State, and others like it, might 
continue to exist. It was an occasion worthy of 
remembrance, and we are glad that the citizens of 
Kingston and others, prominent in State politics, 
did not let its centennial anniversary pass without 
a proper tribute. 


We notice not unfrequently examples where a law 
passed for one purpose is found useful to accom- 
plish another, which the law-makers could not have 
had in contemplation. It was some years ago or- 
dained by the Federal authority, that postage stamps 
should not be sold at a price higher than the nomi- 
nal value. The object of this was to prevent ex- 
tortionate practices by postmasters. But the law 
was found available to suppress a fraudulent traffic 
entered into by a young gentleman who advertised 
that he would furnish elegant likenesses of Wash- 
ington and Franklin, engraved in steel, for the small 
sum of a quarter of a dollar. The legislature of 
this State last winter, in order to check certain ma- 
licious acts usually committed by boys and tramps, 
which were liable to result in disaster, passed an 
act providing that ‘‘any person who shall willfully 
place any obstruction upon any railroad, or loosen, 
tear up or remove any part of a railroad, or displace, 
tamper or in any way interfere with any switches, 
frogs, rail, track, or other part of any railroad, so 
as to endanger the safety of any train, or who shall 
willfully throw any stone or other missile at any train 
on any railroad, shall, upon conviction thereof, be 
punished by imprisonment in a State prison, not 
exceeding ten years, or be liable to a fine not ex- 
ceeding $1,000, or by both such fine and imprison- 
ment.” This law, in connection with a reward 
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offered for the detection of those caught violating 
it, has, during the past few days, been found a very 
efficient means of checking the disposition manifested 
on the part of those engaged in interfering with 
railroad traffic to tamper with railroad property. 


The case of State v. Hoskins, which we give in 
our present issue, settles in a satisfactory manner a 
question of considerable importance in relation to 
the collection of the Federal revenue. In the State 
of North Carolina there have, during two or three 
years past, been quite a large number of persons en- 
gaged in illicit distilling. In order to prevent in- 
terference by the revenue officers, prosecutions were 
instituted in the State courts, under the State laws, 
for acts done by these officers in the discharge of 
their duty, and it was claimed that a provision of 
the United States law of 1866 (U. S. R. 8., § 643), 
authorizing the removal of such prosecutions to the 
Federal courts, was unconstitutional. The Supreme 
Court of North Carolina sustains the validity of the 
law in the case mentioned. 


The pardon of Frank H. Walworth is the final 
event ina criminal proceeding which a few years ago 
occupied a large share of the public attention, and 
which, from the nature of the act which led to it, 
and the social standing of the parties involved, 
entitles it to be classed among the causes celebré of the 
present century. The reasons given by the governor 
for the exercise of executive clemency are very con- 
vincing and would seem to be sufficient to answer 
any objections which may be raised to the course he 
has taken. The public have never fully understood 
all the facts of the case, and we think the jury who 
convicted Walworth did not see them in their true 
light. But the jury did so far understand them 
correctly as to decide that the homicide committed 
by the accused was neither premeditated nor delib- 
erate. It has been established, to the satisfaction of 
the governor, that the accused, when a mere boy of 
nine or ten years of age, was afflicted with epilepsy 
in its worst form, and subject to what are known as 
blind paroxysms of that disease. The father was 
guilty of brutal conduct toward the mother, which 
intensely roused the feelings of the boy, who was 
devotedly attached to her. The boy sometimes 
shared in the effects of the hatred shown by his 
father to his mother, and the governor says that the 
circumstances of the last visit made by the son to 
the father, during which the homicide took place, 
‘*the morbid mental condition of the prisoner 
resulting from his malady and his great terror of 
his father’s violence, force me to the conclusion 
that the murder for which he stands convicted 
was caused either by the insanity attendant upon 
one of his epileptic paroxysms,” or from a belief 
that it was necessary to preserve his own life. The 





report of the commission appointed to examine 
into the condition of Walworth was, that his 
confinement would eventually result in idiocy, and 
necessitate his detention in the asylum for in- 
sane convicts. The governor says: ‘‘ Reviewing 
the whole case in the light of the facts brought to 
my knowledge, outside of as well as in the evidence, 
I cannot believe it comports with even-handed jus- 
tice to longer detain a prisoner, feeble of mind and 
body, about whose mental, moral and even legal 
responsibility, for the crime of which he stands con- 
victed, there yet remain so very serious doubts.” 


It is stated by the Law Times that there is 
shortly to be laid before parliament papers hav- 
ing reference to an indexing the entire statute 
law of the realm, a statement which, on its face, 
would not seem to convey an idea that any thing 
very remarkable was intended, but which, in fact, 
is meant as an announcement that measures are to 
be taken to reduce the statute law to the form of a 
code. When this is done, and the Law Times 
thinks it will be well under way during the next 
session of parliament, we trust that our own legis- 
lature will follow the example, and treat our statute 
law in a like manner. 

—»—— 
NOTES OF CASES. 

[* Calkins v. Chandler, 4 Cent. L. J. 490, recently 

decided by the Supreme Court of Michigan, the 
action was upon a contract of this kind. Plaintiffs 
having a chattel mortgage upon a saw-mill owned 
by a firm, it was verbally agreed between them and 
defendant, for whom the firm was engaged in saw- 
ing lumber, that in consideration of plaintiffs’ ex- 
tending the time of the payment of the mortgage, 
‘* during the next sawing season,” the firm should 
allow the defendant to retain the sum of fifty cents 
for each thousand feet of lumber to be sawed for him, 
and that he should pay the said sum to plaintiffs to 
apply on the mortgage. The principal objections 
made to the recovery were, that the agreement was 
void for a want of consideration, there being no 
promise to extend payment for a definite time, and 
that it was void under the statute of frauds, being 
a promise to answer for the debt of another, and 
not in writing. The court overruled both objec- 
tions. As to the first objection, the decision is in 
accordance with numerous cases. See Rolle’s Abr. 
27, pl. 6, where it is said that forbearance to sue in 
pursuance of a promise, though no certain time was 
appointed for forbearance, was a sufficient consider- 
ation. Payn v. Wilson, 7 B. & CO. 423; Sidwell v. 
Evans, 1 Penn. St. 383; King v. Upton, 4 Me. 
387; Hiting v. Vanderlyn, 4 Johns. 237. See, also, 
Allen v. Pryor, 3 A. K. Marsh. 805; Hakes v. Hotch- 
kiss, 23 Vt. 231. In regard to the second objection, 
the court say that in many cases as the test 
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whether a promise is or is not within the statute of 
frauds, is to be found in the fact that the original 
debtor does or does not remain liable upon his un- 
dertaking, if he does not, the third party may be 
held liable, otherwise not. But where the third party 
is himself to receive the benefit for which his promise 
is exchanged, it is not usually material whether 
the original debtor remains liable or not. See fora 
full consideration of this question Farley v. Cleve- 
land, 4 Cow. 432; 8. C. on appeal, 9 id. 539; Mal- 
lory v. Gillett, 21 N. Y. 412; Nelson v. Boynton, 3 
Metc. 396; Stewart v. Campbell, 55 Me. 439; Put- 
nam Vv. Farnham, 27 Wis. 187; 9 Am. Rep. 459. 
See, also, Brown v. Weber, 38 N. Y. 187; Olymer v. 
De Young, 54 Penn. St. 118; Hddy v. Roberts, 17 Ill. 
503; Wilson v. Bemans, 58 id, 232; Runde v. Runde, 
59 id. 98; Ford v. Finney, 35 Ga. 258; Davis v. 
Banks, 45 id. 138; Fullam v. Adams, 37 Vt. 391, 
896; Andre v. Rodman, 13 Md. 241, 255; Brinton 
v Angier, 48 N. H. 420; Johnson v. Knapp, 36 Iowa, 
616; Besshears v. Rowe, 46 Mo. 501; Barker v. Brad- 
ley, 42 N. Y. 316; 1 Am. Rep. 521. 


In the case of Phillips v. Myers, recently decided 
by the Supreme Court of Illinois, the action was 
upon an instrument signed by defendant, and read- 
ing as follows: ‘‘ For value received one day after, 
I, at any time, become intoxicated or drunk, or mis- 
treat or abuse Minnie Myers, I promise to pay to 
L. M. Phillips, the sum of $600, for the use of 
Minnie Myers, with ten per cent interest from ma- 
turity, until paid.” The complaint set forth that 
several of the acts, upon the doing of which, the 
instrument, by its terms, became payable, had been 
done. Defendant pleaded among other things, that 
the instrument was without consideration, being 
given for a promise on the part of his wife, Minnie 
Myers, named therein, that she would live with 
him. A replication to the plea stated that the de- 
fendant had been guilty of habitual drunkenness, 
and of cruelty to his wife, and a suit by her against 
him for divorce on this account was pending at the 
time the instrument was made, and the considera- 
tion for it was that the wife would dismiss the suit, 
condone the causes of divorce and return and live 
with him, all of which she did. To this replication 
defendant ;demurred. The court below sustained 
the demurrer, but the Supreme Court reversed the 
decision, holding that the consideration was suffi- 
cient. The decision is based on Rodney v. Chambers, 
2 East, 283, and Wicholls v. Danvers, 2 Vern. 67. 
The latter case is stated to be very nearly like the 
one at bar in its facts, but it had this difference, 
that the husband agreed in case he used his wife ill, 
to let her have £3,000, a part of her mother’s estate, 
in other words, to give her back what he had re- 
ceived from her. In reference to. the other case, 
Lawrence, J., in Chambers v. Cauldfield, 6 East, 244, 
said: ‘*The court therefore only decided in that 





case that a covenant for separation and separate 
maintenance with the consent of trustees was good,” 
etc. Bright in his treatise on Husband and Wife, 
at page 307, doubts the validity of a deed provid- 
ing for a future separation. See, however, Leech v. 
Beer, 3 Keb. 363; Bateman v. Ross, 1 Dow. 335; Jee 
v. Thurlow, 2 B. & C. 547; Innell v. Newman, 4 B. 
& Ald. 419; Waite v. Jones, 1 Bing. N. C. 656; Hoare 
v. Hoare, Ridgw. Parl. Cas. (Ir.) 268; Moorev. Moore, 
1 Atk. 277. The cases last named were overruled in 
Durant v. Titley, 7 Price, 577, which is also in con- 
flict with the principal case, as is also Hindley v. 
Westmeath, 6 B. & C. 200, and Oocksedge v. Cocksedge, 
13 L. J. Rep. (N. 8S.) Ch. 384. 


In Wilson v. Cole, 36 L. T. Rep. (N. 8.) 703, decided 
on the 8th of May last, by the Queen’s Bench Di- 
vision of the English High Court of Justice, the 
facts were these: Plaintiff and defendant had 
agreed in writing that the plaintiff should take a 
lease of the defendant, and buy a good will and fix- 
tures for £800, of which £25 was to be paid, and 
was paid by the plaintiff as a deposit, and part pay- 
ment of the purchase. Afterward defendant offered 
the plaintiff £50 if he would consent to forego his 
rights under the written agreement. The plaintiff 
at first refused, but afterward agreed with the de- 
fendant that they should decide by tossing a penny 
whether the defendant should pay the plaintiff £50 
or £75 as a consideration for giving up the bargain. 
Defendant won the toss, but did not pay the plain- 
tiff the £50, nor return the £25 deposit. In an ac- 
tion for these amounts, defendant set up that the 
contract of rescission was a wagering one and void 
under the statute, The jury found that the contract 
of leasing was rescinded, and that on rescinding, 
the parties had not entertained any question of the 
deposit. The court held that the contract was not 
a wagering one, and that the plaintiff was entitled 
to recover the £50 as a consideration for the re- 
scission besides the deposit. The case relied on 
by the defense in the action was Rourke v. Short, 5 
El. & Bl. 904. In that case the facts were these: 
The plaintiff and the defendant, while conversing 
as to some rags which the plaintiff proposed to sell 
and the defendant to buy, disputed as to the price 
of a former lot of rags, and agreed that the ques- 
tion should be referred to a spirit merchant, and 
that whichever party was wrong, should pay the 
spirit merchant for a gallon of brandy, and that if 
the plaintiff was right, the price of the lot then on 
sale should be 6s, per cwt., but if the defendant 
was right 3s. The spirit merchant decided that the 
plaintiff was right. It was held that the contract 
was a wagering one, and void. See, also, Varney 
v. Hickman, 5 C. B. 271; Higginson v. Simpson, L. R., 
2C. P. D. 76; Grizewood v. Blane, L. R., 11 C. B. 
538; Hill v. Fox, 4 H. & N. 359; Johnson v. Lansing, 
L. R., 2 C. B. 468. 





80 


THE ALBANY LAW JOURNAL. 














ALTERATIONS OF WRITTEN INSTRUMENTS 


WHEN PRESUMED TO HAVE BEEN MADE, 
‘ AND THEIR EFFECT. 


(Concluded.) 
A’ 


to deeds— The English authorities have laid 

down the rule, that the writing in a deed must 
be completed before the same is delivered, what is 
added afterward being of no avail ; Sheph. Touch. 
541 ; and this is true even if it be made by the con- 
sent of all. 2 Roll. Abr. 29, a. Lord Mansfield, 
however, in the case of Terira v. Hvans, 1 Ans, 228, 
held that blanks, in a bond under seal, could be 
filled up after execution by parol authority. This 
decision was questioned by many, and was finally 
overruled, on the ground, that to allow a deed 
to be filled up by an agent appointed by parol, and 
then delivered in the absence of the principal as a 
deed, would be a violation of the principle, chat 
an attorney, to execute and deliver to another a 
deed, must himself be appointed by deed. 6M. & 
W. 215. 

If, however, a deed be materially altered by con- 
sent after its final execution, and the grantor as- 
sents that the grantee shall retain it in its altered 
state as an instrument of title, this assent amounts 
to a delivery, or a redelivery. 5 Bing. 368. Al- 
terations, by consent, are valid. First, when the 
other party to the deed is not affected. 4B. & Ald. 
672. Secondly, where the other party is benefited. 
2 Lev. 80; 1 Vent. 180. Thirdly, where something 
cannot be ascertained. 4 B. & Ad. 

The New York courts have adopted the doctrine 
of Tevira v. Evans. A deed, if altered by consent, 
takes effect from the time of alteration as a re-ex- 
ecution. 18 Johns. 499. This consent may be 
given before execution, and may be proved orally. 
8 Cow. 118. Among the cases where such altera- 
tions were made by parol may be mentioned: Ap- 
peal bonds, 6 Cow. 59; powers of attorney, 22 
Wend. 348; and custom-house bonds, id. 866. The 
express parol authority, direction, and consent of 
the grantor, or obligor, is necessary to fill up blanks 
in sealed instruments. 24 N. Y. 330. But no parol 
authority can be given to sign and seal. 1 Wend. 
481. 

As to notes — In England it has always been held 
that notes may be altered by consent. The indorse- 
ment of a blank note is said to be a letter of credit 
for any indefinite sum. Dougl. 516. The stamp 
acts have made it necessary to add a new stamp 
wherever an alteration is made after execution, un- 
less it was to correct a mistake, 3 Esp. 346 ; or ren- 
der the instrument what it was originally intended 
to have been. Id. 

The New York courts hold that notes in blank 
give a general authority to an unlimited extent, 2 
Sandf., chap. 77; and such blanks may be filled up 





with a sum exceeding that fixed by the acceptor, 
the maker or accepter being estopped from setting 
up that fact. 21 N. Y. 531. 

The conclusions to be drawn from the cases are; 
that the filling up of blanks in negotiable instru- 
ments is valid; and that the same is true of deeds 
where the grantor assents and ratifies the agent’s 
act; cr where the latter has a power under seal. At 
this point the English and New York authorities 
differ; the latter contend that the former are incor- 
rect in holding that an instrument, executed by one 
in the absence of the principal by parol authority, 
and without a power under seal, is no deed; that 
the English courts make no distinction between the 
original execution of a deed and the filling up of some 
blanks which are merely necessary to its comple- 
tion, and that an authority to fill up a deed cannot 
be regarded as an authority to execute it. 24 N. 
Y. 330. 

(B.) Alterations by strangers may now be con- 
sidered : 

First. Without consent. 

The act of a stranger, without the participation 
of the parties interested, is a mere spoliation, or 
mutilation of the instrument, not changing its legal 
operation so long as the original writing remains 
legible; and if it be a deed, any trace remains of 
the seal. Greenleaf’s Evid., § 568. This isthe gen- 
eral rule. 

(a.) When presumed to have been made. 

It is unnecessary to consider this at length. It 
will be sufficient to remark that the presumptions 
are similar to those arising by the act of parties 
without consent. 

(b.) Their effect: 

As to deeds — At one time, in England, an altera- 
tion by a stranger, if material, was held fatal to an 
instrument, even if the original words could be re- 
stored. 11 Rep. 27. The rule was afterward re- 
laxed, such an alteration being treated as accidental. 
6 East, 369. The old doctrine was subsequently 
reaffirmed as to all cases where the altered deed was 
the foundation of a right ; but the instrument was al- 
lowed to be offered in evidence as the proof of some 
title or interest. 11 M. & W. 778. 

In New York, the doctrine of Pigot’s case was 
questioned in Jackson v. Malin, 10 Johns. 297, and 
finally departed from in 6 Cow. 746. It was there 
held that no alteration by a stranger under a mis- 
take could avoid the instrument, nor in any case 
where the original words could be ascertained. 2 
Barb. Ch. 129. 

As to notes—In England, any unauthorized al- 
teration avoids the instrument. 4 T. R. 320. 

The New York courts hold that an alteration by 
a stranger will be treated as accidental, unless fraud 
is proved. 6 Cow. 746. 

Second. Alterations of strangers, by consent. 
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These are referred to for the purpose of carrying 
out the classification. The rules of law applicable 
to alterations of parties by consent govern here. 

The substance of the cases is, that in England 
the alterations of a stranger without consent do not 
affect an instrument except where it is the founda- 
tion of a right, as it may be given in proof of title. 
In New York sueh an alteration is looked upon as 
a mere spoliation, in the absence of fraud, which 
will, in some cases, compel the parties to resort to 
secondary evidence. It may be remarked that the 
doctrine of Pigot’s case was severely criticised, and 
strongly condemned by Judge Story, as repugnant 
to justice and common sense. 2 Mason, 478. 


2. Immaterial alterations : 

Alterations are said to be immaterial where neither 
the rights nor interests, duties nor obligations are 
affected or changed. 

(A.) By parties. 

First. Without consent. 

As a general proposition, if the alteration con- 
sists of words which the law would imply, even 
though it be without authority, it will not affect 
the operation of the instrument. Greenleaf’s Evid., 
§ 567. 

(a.) When presumed to have been made: 

The English and New York authorities agree that 
such alterations may be presumed to have been 
made before execution. 5 E. L. & E. 349; 1 Wend. 
628. Though some of the New York cases hold 
that there is no presumption but the whole matter 
should be left to the jury. 2 E. D. Smith, 1. This 
rule is applicable to both deeds and notes. 

(.) Their effect: 

As to deeds—In England any alteration, even 
though it were immaterial, avoided the instrument. 
Sheph. Touch. 689. This doctrine has been ex- 
ploded by a*recent case, and held not to be law. 
3 Q. B. 573. It was there said that no authority 
could be cited or found where the doctrine has 
been acted upon and an instrument held void by an 
immaterial alteration. See, also, 11 M. & W. 465; 
17 C. B, 179. 

In New York, an immaterial alteration by a party 
will avoid the instrument as to him, 8 Cow. 71; 
unless the law would supply the words; and then 
the assent of the party is presumed, 13 Wend. 387; 
or the alterations do not affect the legal construc- 
tion and effect of the instrument. 15 Johns. 273. 

As to notes— The English decisions are to the 
effect that an alteration to avoid a note must be 
material. If the alteration only expresses the 
effect of the note as it originally stood, it does not 
affect the validity of the instrument. See 3 Q. B. 
173, where the rule in Pigot’s case is dissented from. 

In New York an immaterial alteration in nego- 
tiable paper is not fatal. Such would be: the addi- 
tion of a name to a several promissory note, 29 N. 





Y. 450; alteration of the date of a note by an agent 
without fraud, 35 Barb. 501; subscription of third 
party as additional security, 27 N. Y. 39; oblitera- 
tions with a lead pencil, 12 Barb. 595; correcting a 
mistake, 13 Wend. 93. 

Second. By consent. 

(a.) When presumed to have been made: 

It will be unnecessary to consider this topic; as 
all the English and New York cases agree that 
these may be made before or after execution. 1 
Vent. 185; 9 Cow. 225. 

(0.) Their effect : 

The same may be said of this head. 

The substance of the cases cited in regard to im- 
material alterations is, that in England according to 
the recent decisions, the immaterial alteration of a 
party, with or without consent, will not avoid the 
note or deed; whereas, in New York, such an al- 
teration if made by a party will avoid it as to him. 

(B.) By strangers: 

It may be stated, as a general proposition, that 
immaterial alterations by, or without the consent of 
the parties, by a stranger, do not vitiate the deed 
or note. 11 Coke, 277; 1 Wend. 625. 


II. Non-APPARENT ALTERATIONS. 

In some cases a distinction has been taken be- 
tween those alterations which appear on the face of 
an instrument and those which are extrinsic, as to 
the burden of proof. It has been held, that where 
an instrument carries with it no appearance of al- 
teration, the defendant who, in his pleading, alleges 
a fatal alteration, must show it to have been such. 
1 How. (U. 8.) 104. When the instrument is shown 
to have been altered, the rules of law applicable to 
apparent alterations apply. 

III. The foregoing statement of the subject is 
imperfect; but it must not be forgotten that a per- 
plexing question of law has been treated in a neces- 
sarily brief manner. 

It has been shown how, in some respects, the 
English and New York decisions differ. This 
chiefly arises from the different conditions of the 
people in the two countries as regards the transfer 
of property. In England all deeds are drawn by a 
skilled body of men known as conveyancers; while 
in America necessity frequently compels parties to 
make conveyances without legal assistance. The 
result is that erasures and interlineations occur. If 
the rule in Pigot’s case were applied, it is clear that 
titles would be disturbed to an incalculable degree. 

This difference of opinion is only confined to a 
few rules of law, as the legal principles that guide 
both courts are derived from the same source. 
Thus, it is evident that the genius of the common 
law can accommodate itself, not only to the superior 
refinements of older, but to the varied necessities of 
younger communities. Francis J. SULLIVAN. 

San Franctsco, 1877. 
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LEGAL NOTES FROM ABROAD. 
Lonpon, July 19, 1877. 

. Sir James Stephens’ recent work on criminal law 
seems likely to bear fruit — at least, that may fairly be 
credited with having given an impetus to the discus- 
sion of the subject which has resulted, it is said, in 
determining the government to undertake the task of 
reformation. According to the report which reaches 
me, the Lord Chancellor will submit a bill to Parlia- 
ment next year for the codification of the criminal 
law. It will not be easy to exaggerate the importance, 
from a judicial point of view, of this measure, which, 
I am told, is in actual course of preparation. 

Apropos of the codification, the following ‘ defini- 
tion” from the Darlington Improvement Act (1872) is 
the résult of the combined efforts of a parliamentary 
committee, parliamentary counsel, and parliamentary 
agent. ‘‘The term ‘new building’ means any build- 
ing pulled or burned down to or within ten feet from 
the surface of the adjoining ground.’’ The following 
amendment was proposed in Parliament on the 22d of 
May, 1865, by an eminent Queen’s counsel: ‘* Dogs tres- 
passing on inclosed land.— Every dog found trespass- 
ing on inclosed land unaccompanied by the registered 
owner of such dog, or other person, who shall, on be- 
ing asked, give his true name and address, may be 
. then or there destroyed by such occupier or by his 
order.” 

At Bow street, on the 12th July, Nathaniel Drusco- 
vitch, William Palmer and John Micklejohn, well- 
known officers of the Detective Police of Scotland- 
yard, and Mr. E. Froggatt, solicitor, were placed at 
the bar before Sir James Ingham, charged by warrant 
with having conspired to defeat the ends of justice in 
the recent trial of five prisoners for defrauding the 
Comtesse de Goncourt of upward of £10,000. Mr. Po- 
land, instructed by Mr. Pollard, of the Treasury, said 
it was his painful duty to charge the four defendants 
with an offense which might be shortly stated as one 
of conspiring to divert the due course of justice, and 
also with being accessories after the fact to certain 
felonies committed by Henry Benson, William Kerr, 
Charles Bale and Frederick Kerr. Toward the end of 
September, 1876, frauds of a most ingenious kind were 
practiced upon Madame de Goncourt, a French lady, 
by means of forged indorsements and drafts, and dur- 
ing the investigation of the case the solicitor for the 
prosecutrix had reason to suspect that some in au- 
thority at Scotland yard had been interfering with the 
course of justice. The prisoners were tried in April 
last and sentenced to various terms of penal servitude, 
and from what transpired the Home Secretary, Mr. 
Cross, was determined that the imputation made 
against the police officers should be fully investigated. 
For obvious reasons these inquiries were conducted in 
secrecy, the result being at last stated in the informa- 
tion laid before Sir James Ingham, and upon which he 
had been asked to grant warrants for the apprehen- 
sion of the four persons at the bar. This serious course 
would not have been taken by the chief magistrate if 
the facts disclosed did not appear to justify it, but Mr. 
Poland did not propose at the present stage to go into 
the circumstances of the case, all of which would be 
fully opened at the next examination, and letters, 
telegrams, and other documents produced in confirma- 
tion of the charge. The prisoner Micklejohn, in ad- 
dition to his office as inspector of the detective de- 
partment of Scotland yard, held the appoiutment 


of superintendent of police on the Midland Railway 
Company. Druscovitch and Palmer were also chief 
inspectors of the same department at Scotland yard; 
and Mr. Froggatt, a solicitor of the High Court, was 
charged with being in league with the other defend- 
ants in these transactions. Mr. Poland was afraid a 
charge of attempting to defeat the ends of justice 
would be fully made out against the defendants. Mr. 
Froggatt was held in the sum of £500, but the magis- 
trate declined to entertain the application for bail in 
behalf of the other prisoners. One of the defend- 
ants — Palmer — unavailingly appealed to Mr. Poland 
to interpose in his case, as he had been over 30 years 
in the police, and as by absconding, which he did not 
dream of doing, he would forfeit a pension of £160 
per annum. 

In many respects this case bids fair to be a remark- 
able one, and I will, probably, have occasion to notice 
it again. The three accused detectives are the most 
prominent and widely-known officers of the force. 
Hardly an important case requiring tact and discre- 
tion, and entire trustworthiness, has come to Scot- 
land yard for years, which has not passed through the 
hands of one or more of them. Their reputations, in 
fact, are almost world-wide. In extradition cases 
especially, I know that Micklejohn and Druscovitch 
were always conspicuous. Judge, then, how this com- 
munity — or that portion of it which has had occasion 
to require or to take note of the services of these 
men — must have been startled to hear the grave accu- 
sations preferred against them by the government it- 
self! 

But what [ particularly desire to direct attention to 
at this time, is the manner in which the Home Office 
received the insinuations of the unofficial persons who 
found reason to believe that some one in authority at 
Scotland yard had been interfering with the course of 
justice. Mr. Cross, the Home Secretary, we are told, 
‘‘was determined that the imputation made against 
the police officers should be fully investigated.’’ More- 
over, the “ inquiries were conducted in secret ’’ — not 
even the accused officers were allowed to find out 
what was going on—and the result was that “ letters, 
telegrams and other documents ’’ were secured ‘in con- 
firmation of the charge;’’ the Treasury was asked to 
prosecute the officers; warrants were obtained, and 
the accused were arrested at their several posts of 
duty —victims of misplaced confidence in a treacher- 
ous system of administration for which they were 
wholly unprepared. Such are the inferences to be 
drawn from the published accounts. But I hear, from 
a good source, that when the Home Secretary placed 
the matter in the hands of the law officers, such ex- 
treme care was considered necessary in pursuing the 
investigations that even the confidential clerks in the 
offices of the solicitor and attorney-general were not 
permitted to know what was going on. Communica- 
tions from Mr. Poland, or from Chief Williamson of 
Scotland yard, on the subject, were brought to Sir 
Hardinge Gifford in a sealed dispatch-box, and tele- 
grams to his address were delivered to no one but him- 
self. 

How strange all this would sound in— well, New 
York, say! And what an absurd and discreditable 
way it was for a government to go to work to disgrace 
its own employees. How much more natural and 
proper it would have been for the Police Commis —I 
beg pardon! I mean the Home Secretary — to have 





* denounced ”’ the solicitor who made the orginal “ in- 
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sinuations;’’ then got the charges and the denuncia- 
tory refutation published in the papers, and then or- 
dered an “investigation ’’ before the Boa—the Secre- 
tary, [ mean— with open doors and plenty of report- 
ers. Had this course been pursued, who can doubt 
the nature and value of the ‘letters, telegrams and 
other documentary evidence”’ that would have been 
secured? How certainly would oral testimony utterly 
refuting every insinuation and explaining every dark- 
looking circumstance been forthcoming in abund- 
ance! And those three wronged and long-suffering 
innocents would have come forth from the investiga- 
tion purified and refined, with brand-new certificates 
of character from their gratified employers, to ‘‘ punch 
the head” of the miscreant who had maligned them, 
and swindle the State or its prisoners as might be 
found most desirable, until they were rich enough to 
go into other business. 
————_»——___—— 


PROCEEDINGS AGAINST FEDERAL OFFICERS 
IN STATE COURTS. 


SUPREME COURT OF NORTH CAROLINA, JULY, 1877. 


State v. HOsSKINs. 


The act of Congress of 1866 (U.S. Rev. Stat., § 643), provid- 
ing for the removal of criminal proceedings against a 
United States revenue officer where the offense com- 
plained of is alleged to have been committed under 
color of his office, is constitutional. 

PPEAL from an order removing proceedings 
against a Federal officer for an act done in the 
discharge of his duty from the State to the United 

States Circuit Court. The facts appear in the opin- 

ion. 

Reape, J. The preparation of the opinion in this 
case was assigned to my learned brother, the Chief 
Justice, but on account of his protracted indisposi- 
tion he was unable to undergo the labor, and he there- 
fore turned the case over to me. 

We quote such parts of the constitution of the United 
States and of the constitution of North Carolina as 
bear upon the questions involved in the case, in order 
that they may all be under the same view at the same 
time. 

“The Congress shall have power to Jay and collect 
taxes,” etc. Const. U.8., art. 1, §1. 

“To make all laws which may be necessary and 
proper for carrying into execution the foregoing 
powers.”’ Const. U. S., art. 1, § 18. 

“The constitution and the laws of the United 
States, which shall be made in pursuance thereof * * 
shall be the supreme law of the land, and the judges 
in every State shall be bound thereby; any thing in 
the constitution or laws of any State to the contrary 
notwithstanding.’’ Const. U. S., art. 6, § 2. 

“That every citizen of this State owes paramount 
allegiance to the constitution and government of the 
United States, and that no law or ordinance of the 
State in contravention thereof can have any binding 
force.”’ Const. N. C., art. 1, $5. - 

** That this State shall ever remain a member of the 
American Union; that the people thereof are part of 
the American nation,” etc. Const. N. C., art. 1, § 4. 

There was much in the discussion before us upon 
the trite subject of ‘‘State Rights,’ ‘‘ Federal Pow- 
ers,’ which used to divide the politicians and states- 
men, but we have no purpose to ally the court with 
either school, or to express our individual opinions as 





to what ought to be the form of government; we mean 
to declare only what we believe to be the proper con- 
struction of what is written. 

In order to see what is the precise question involved, 
we must state the facts: 

The Congress, under its power to “lay and collect 
taxes,’’ passed the revenue law now in operation, the 
validity of which no one questions, although its pro- 
priety is very much assailed. The defendant was ap- 
pointed by the United States authorities to collect 
United States taxes in North Carolina. While en- 
gaged in that business, and in the execution of his 
office, and by color thereof, he did what but for his 
office would have been an assault and battery, and a 
breach of the law of North Carolina. For that act 
he was indicted in the State Superior Court and held 
for bail in that court. The defendant thereupon filed 
his petition in the Circuit Court of the United States 
to have the case removed from the State court to the 
United States court, upon the ground that he was an 
officer of the United States, and that what he did was 
by virtue of his office. 

The Circuit Court of the United States made an 
order for the removal of the case, and his Honor, 
Judge Cox, of the State court, obeyed the order, un- 
der that clause of the constitution of the United 
States quoted above, which provides that ‘‘ the judges 
in every State shall be bound” by “‘ the supreme law 
of the land,” and from that order of Judge Cox the 
State appealed to this court. 

The comprehensive question arising out of these 
facts is, was the order of Judge Cox a proper one? 

Let us first consider it as a question of comity. The 
State, a sovereign, claims that the defendant has tres- 
passed upon its rights. The United States, a sover- 
eign, claims that the defendant was its officer and act- 
ing under its orders, and for the purposes of the de- 
mand, assumes the responsibility of the act com- 
plained of, and demands its officer in order that it 
may investigate his conduct and punish him as he may 
deserve. Now, what ought the State todo? Ought it 
to hold the officer and punish him, although he was 
acting under orders and is justified by his govern- 
ment? That would be pusillanimous. Sovereigns do 
not quarrel with servants, but with sovereigns, when 
they are ungry ; and when they are friendly they defer 
to each other the control of their own servants. 
Wheaton’s International Law, 209, 224, 225. 

So it is with neighbors. A and Bare neighbors, 
and their children play on common ground, and the 
child of A trespasses upon the child of B; B does 
not try to punish the child, but turns it over to A 
with the cause of complaint. If A will redress the 
wrong, well; if not, then the quarrel is with A, and 
no longer with the child. Concede, then, that the 
State had a good cause of complaint against the de- 
fendant, yet, the moment that the United States as- 
sumed the responsibility and demanded him as her 
servant, if in friendship, comity required his surren- 
der to his master; if in anger, then the quarrel is with 
the master. 7 

But the case does not turn upon comity alone. We 
have seen that Congress has power ‘ to make all laws 
necessary and proper,’’ to execute its powers, and a 
law has been passed and an officer appointed to exe- 
cute it, and that officer says he has been resisted — now 
must not the United States protect its officer? What 
is the use of the power to lay the tax and to appoint the 
officer if he may not be protected? It is no answer to 
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this to say he may be protected when he does right, 
but not when he does wrong, for how can the United 
States know whether he has done right or wrong un- 
less she can try him, and how can she try him unless 
he be delivered up on demand. It would seem to be 
too plain for discussion, that the right to protect the 
officer is indispensable to the service, and inseparable 
from the power of the government which appoints 
him. 

Nor is it an answer to say that the State will protect 
him if he deserves protection, for no one ever heard 
that one government could intrust the execution of 
its laws, or the control of its officers, to another gov- 
ernment. They could not remain friendly upon such 
relations. 

But the case does not stand upon this implied right 
alone of the United States to protect its officers; but 
upon an express act of Congress which is as follows: 
“When any civil suit or criminal prosecution is com- 
menced in any court of a State, against any officer 
appointed under any revenue law of the United 
States, * * * on account of any act done under 
color of his office or of any suchlaw, * * * the 
said suit, or prosecution, may, at any time before the 
trial or final hearing thereof, be removed for trial into 
the Circuit Court next to be holden in the district 
where the same is pending upon the petition of such 
defendant to said Circuit Court, and in the following 
manner,” etc. U.S. Rev. Stats., § 643. 

It is not denied, but is admitted by all that that act 
of Congress in express terms authorizes the removal 
and justifies the order of Judge Cox in this case. But 
then it is said that that act is unconstitutional and 
void. And we now have to consider that question. 

As preliminary we would remark, that if we were 
satisfled that his honor was in error in holding the 
act to be constitutional, we would still commend his 
prudence. For it is settled by all the authorities that 
no court, not even the highest, upon full consideration, 
ought to declare an act either of Congress or of 
the Genera] Assembly unconstitutional unless it is 
“plainly” so. And the act in question, substantially 
in the same form as now, having been upon our stat- 
ute book for a half century, and repeatedly consid- 
ered, and never having been declared void by any 
court or text-writer, it would have been a judicial ad- 
venture to make a conflict of jurisdiction between 
the State and the United States courts. But we think 
his bonor was not only prudent but wise, and that his 
decision was right. 

We invite attention to a short history of the act in 
question, which we are able to give from the act itself 
as enacted and re-enacted at different times, and for 
different purposes. They will be found most conve- 
niently by reference to 1 Abbott’s United States Prac- 
tice, and the United States Revised Statutes. And we 
are also aided by an opinion of the Solicitor-General of 
the United States indorsed by the Attorney-General 
of the United States, filed in the case. 

As early as the judiciary act of 1789, it was provided 
for the removal of causes from the State to the Federal 
Court before trial in certain civil suits, and for the “ re- 
examination” of certain cases after judgment in the 
highest State court. And in 1815 removals were pro- 
vided for before trial in revenue cases, both in civil and 
criminal cases ; except in such criminal cases as in- 
flicted corporal punishment: note, that here was the 
removal of criminal cases which is now so stoutly de- 
nied. For one purpose and another this provision for 





removal was repeatedly re-enacted until 1833, when the 
matter was brought most prominently forward, in 
order to meet the pretensions of nullification. It was 
brought before Congress by President Jackson. It 
was elaborately discussed and fully considered by the 
ablest men which this country has ever produced, the 
judiciary committee of the United States Senate, 
Wilkins and Webster, Frelinghuysen, Grundy and 
Mangum. It was fully discussed and passed almost 
unanimously in the Senate and by a large majority 
in the House. That bill was not precisely, but sub- 
stantially, the sameas the act of 1815, and the act now 
under consideration of 1866. The act of 1815 allowed 
the removal of all cases civil and criminal not involv- 
ing corpural punishment. The act of 1833 left out the 
exception, and substituted ‘* any suit or prosecution.” 
And the act of 1866 substituted ‘‘ Any civil suit or 
criminal prosecution.” 

It is not now denied that civil actions may be re- 
moved, but it is denied that criminal actions can be. 
Why not? They are both expressly named in the act. 

The objection is put principally upon two grounds: 
first, that although the act says criminal actions may 
be removed, yet it provides how civil actions may be 
removed, and does not provide how criminal actions 
may be removed. This is a mistake; and it isa little 
surprising that the learned counsel did not discover 
the fallacy of the argument which led them to that’con- 
clusion. They say that the act provides that if the 


suit was commenced by summons then it may be re- 
moved simply by certiorari, but if by capias, it cannot 
be removed, and that this act only applies to civil ac- 


tions. But the truth is that it applies to both civil and 
criminal cases. 

It means that if the action, whatever it is, was by 
summons, so that the defendant is at large, a certiorari 
will bring the record, and the defendant can come him- 
self. But if the action, whatever it is, was by capias, 
so that the defendant is in custody and cannot come, 
then there must be a certiorari to bring the record and 
a habeas corpus to bring the defendant. 

The second objection is that it is a violation of the 
right of the State, that the State has the right to try 
offenders against her criminal law, and that she cannot 
be deprived of it; and that the United States has no 
right to try offenders against State laws. 

Here lies the fallacy and the danger: every mind 
assents to the proposition that the United States has 
no jurisdiction to try offenses against the State by her 
citizens, or in any manner to interfere in the police 
regulations of the State. In these matters the State 
is sovereign aud supreme. The fallacy consists in sup- 
posing that the matter in hand has any thing to do 
with the State, or the State with it; and the danger 
consists in the ease with which the people may be de- 
ceived by the fallacy and irritated against the United 
States for the supposed aggression. 

Let it be true, as often charged, that the United 
States revenue law isa bad one, and that its execu- 
tions are still worse, and that it is oppression alto- 
gether; yet North Carolina is not responsible for it. 
She did not pass it, she cannot repeal it, nor can she 
or her citizens resist it. Any attempt to do so has 
always involved, and will always involve, the most 
hurtful troubles. Yet the remedy is plain. The law 
was passed and is executed by the United States. The 
United States is not a foreign government. It is our 
government, as much so as North Carolina is, and we 
are represented in it, and we are its citizens. It can 
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protect its citizens, it can punish its officers, and it 
can repeal its laws. How puerile, then, it is to regard 
the United States as a ‘“‘foreign’’ government, and to 
look to North Carolina or any other government to 
protect us against its oppression! As well might we 
appeal to Virginia to protect us against the aggressions 
of North Carolina. 

In certain particulars North Carolina is our govern- 
ment, supreme. Jn all matters in which there is no 
‘Federal ingredient’’ she is supreme. An instance of 
this is the laying and collecting of her own taxes by 
her own officers from her own citizens. She acts pre- 
cisely as if the United States was not in existence. 

So there are particulars in which the United States 
is our government, supreme. In all matters in which 
there is a ‘“‘Federal ingredient’ it is supreme, a 
familiar instance of which is the post-office system, 
and so is the revenue system. In such matters it acts 
as if there were no State in existence. The United 
States lays and collects its own taxes by its own of- 
ficers out of its own citizens. It does not lay a dollar 
of tax upon North Carolina, nor upon any citizen of 
North Carolina, as such. No citizen of North Caro- 
lina, as such, ever paid a dollar of taxes to the United 
States. Its taxes are laid upon citizens of the United 
States by a uniform rule all over the nation. If it op- 
presses any one, it is not a citizen of any State, as 
such, but its own citizen. What, then, has North 
Carolina to do with it? 

Can it be supposed that when the United States lays 
a tax upon its citizens, uniform over the whole nation, 
and sends out its officers to collect it, its officers are sub- 


ject to arrest and trial in each of its thirty-eight States 
of the Union, with as many different views and consti- 
tutions? If so, then the collection of the United States 
taxes is at the mercy of the States; and as taxes are 
necessary to the existence of every government, the 
very existence of the United States would be at the 


mercy of the States, or of any one of them. It is 
claimed for the State that she must try every offense 
against‘her ‘‘ peace and dignity,’’ and that an assault 
and battery and a trespass upon property are such of- 
fenses. This, as a general proposition, is undoubtedly 
true. But suppose a United States revenue officer 
arrests a delinquent United States tax payer, or seizes 
his property, and a question arises as to whether the 
arrest or seizure was regular, is that a matter for the 
State, or is it for the United States to try? It is 
claimed for the State that she must try the officer in 
the State Superior Court, and then there may be an 
appeal to the State Supreme Court, and then it may be 
removed to the United States Supreme Court. 

Now, upon the supposition that it was a matter of 
State sovereignty, how is it preserved by allowing the 
United States to take it out of its hands at all? Is it 
a luxury which a sovereign State should court to try 
and convict a man whom she cannot punish? It is an 
insult to her dignity, they say, to refuse to let her try 
and convict, but it is quite a compliment not to let her 
punish! 

It is true that if the State does try and convict, the 
officer may be protected in the manner above stated, 
by removing the case to the United States Supreme 
Court by writ of error. But it is vexatious and dila- 
tory to the officer, and destructive of the United States 
service; for although another and another officer 
might be appointed in the place of the one arrested, 
yet they all might be arrested in like manner. 

To prevent these evils, an act of Congress has been 





passed to remove the case from the State to the Fed- 
eral court before trial, and it is this act which is re- 
sisted. Admitting that the case may be moved after 
trial, they deny that it can be removed before trial. 
Now, in the discussion in the United States Senate, 
upon the passage of the removal act of 1833, it was said 
that while it might be supposed to be some reflection 
upon the State courts to allow them to try the case 
and convict, and then remove it from them, yet there 
could be no such supposition where the removal was 
before trial. But now, conceding the propriety of re- 
moval after trial, the sensitiveness is about the removal 
before trial. The truth is, there ought to be no sensi- 
tiveness about either. It ought to be a matter of sat- 
isfaction that the United States is ready at any time, 
and especially at the earliest time, to take judicial 
control of its officers for trial, and for protection of 
its citizens and tax-payers; for just as two neighbors, 
although they may be the best friends, or even 
brothers, cannot live in peace if either will punish the 
children or servants of the other, so two sovereigns 
cannot preserve friendly relations, or even their own 
existence, if either seeks to control and punish the 
servants of the other. Hence, ‘the moment a public 
minister or agent enters the territory of the State to 
which he is sent, during the time of his residence, and 
until he leaves the country, he is entitled to an entire 
exemption from the local jurisdiction, civil and crim- 
inal.’”’ Wheat. Int. Law, 224, 209, n. ‘In all cases 
of offenses committed by public ministers, affecting 
the existence and safety of the State where they re- 
side, if the danger is urgent, their persons.and papers 
may be seized and they may be sent out of the coun- 
try. In all other cases it appears to be the established 
usage of nations to request their recall by their own 
sovereigns, which, if unreasonably refused by him, 
would unquestionably authorize the offended State to 
send away the offender.”’ Ib. 225. 

These are the views which have occurred to us, with- 
out reference to the decisions of other tribunals; and 
now, in deference to the importance of the subject 
and the ability with which it has been discussed, and 
in respect to other tribunals, and in justice to our- 
selves, we will consider the matter in the light of the 
decisions of other courts. 

The act of Congress having in express terms author- 
ized the defendant to apply for removal of the case 
from the State to the Federal court, and the Federal 
court having ordered the removal, and the State court 
having obeyed the order, the question is: Is the act 
of Congress constitutional? 

We have already stated what has been the legisla- 
tion upon the subject of the removal of cases from the 
State to the Federal courts, from the passage of the 
Federal Judiciary Act in 1789 down to the act now un- 
der consideration, 1866. We will now notice a few of 
the more celebrated decisions under them. 

In 1816, in Martin v. Hunter, in the Supreme Court 
of the United States, 1 Wheat. 335, and in 1821, in 
Cohens v. Virginia, in the same court, the whole mat- 
ter was most elaborately discussed by the ablest coun- 
sel, and exhaustive opinions delivered by the court, 
in the first case by Justice Story, and in the second by 
Chief-Justice Marshall; and the questions were sub- 
sequently fully treated of in the light of those decisions 
by Justice Story, in his work upon the Constitution. 
3 Story, § 1695 et seq. 

It would be superfluous to say that every question 
then involved, was settled for all time. 
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In the first-named case, the precise point was, 
whether a civil suit, which involved ‘‘ a Federal ingred- 
ient,’”’ could be removed from a State to a Federal 
court; and it was decided that the removal could be 
made. In the second case, the precise point was, 
whether a crimina! prosecution, involving a “ Federal 
ingredient’ and where a State was a party, could be re- 
moved from a State to a Federal court? And it was de- 
cided that the removal could be made. 

Why, then, do not those cases settle this case, which 
is the removal of « criminal action from the State to a 
Federal court? It is objected that they do not, for the 
reason that those cases were tried in the State courts, 
and judgment rendered by the State courts, and were 
then removed to the Federal Supreme Court for revis- 
ion; whereas this is an attempt to remove the case 
from an inferior State court. For which it is said, for 
the State, that there is no authority in the United 
States constitution or laws. Let us examine that posi- 
tion, and in doing so we prefer to rely upon what bas 
been said by those luminaries of the law, Story and 
Marshall, rather than upon any line of argument of our 
own. 

It may be stated as a fact, not disputed by any, that 
the Federal Judiciary has, in one form or another, su- 
preme jurisdiction over every conceivable case which 
can arise, which has in it a **‘ Federal ingredient,” as it 
is admitted this case has. The Supreme Court of the 
United States has original jurisdiction; that is, suits 
may be commenced in that court in two cases, (1) 
where ambassadors, etc., are concerned; (2) where a 
state shall be a party. Inall other cases, the Supreme 
Court shall have appellate jurisdiction, with such ex- 
ceptions, and under such regulations as the Congress 
shall make. Art. 2,82. It follows, that if the United 
States Judiciary has jurisdiction of all cases, with a 
Federal ingredient, and the United States Supreme 
Court las original jurisdiction in only two cases, then 
the inferior United States court must have original 
jurisdiction in all other cases except the two, as they 
also have in those two cases under certain circum- 
stances. But it does uot follow, that because the 
United States inferior courts have original jurisdiction 
in all cases except the two, that they may not have 
also appellate jurisdiction from one to another, and 
from a State court. It is said expressly by Justice 
Story, and by the Federalist, contemporary with the 
adoption of the United States Constitution, that in- 
ferior courts may have such jurisdiction. 

Justice Story says: ‘‘ But although the Supreme 
Court cannot exercise original jurisdiction in any cases 
except those specially enumerated, it is certainly com- 
petent for Congress to vest in any inferior court of the 
United States original jurisdiction of all other cases 
not thus specially assigned to the Supreme Court; for 
there is nothing in the constitution which excludes 
such inferior courts from the exercise of such original 
jurisdiction. Original jurisdiction, so far as the con- 
stitution gives a rule, is co-exteusive with the judicial 
power; and except so far as the constitution has made 
any distribution of it among the courts of the United 
States, it remains to be exercised in an original or ap- 
pellate form, or both, as Congress may in their wisdom 
deem fit. Now, the constitution has made uo distinc- 
tion, except of the original and appellate jurisdiction 
of the Supreme Court. It has nowhere insinuated that 
the inferior tribunals shall have no original jurisdic- 
tion. It was nowhere affirmed that they shall have ap- 
pellate jurisdiction. Both are left unrestricted aud 





undefined. Of course, as the judicial power is to be 
vested in the Supreme and inferior courts of the Union, 
both are under the entire control and regulation of 
Congress.” Story’s Con. Law, § 1698, citing Martin v. 
Luther, Osborn v. The Bank, and Cohens v. Virginia. 

And again he says: ‘“‘ There is no doubt that Congress 
may enact a succession of inferior tribunals, in each of 
which it may invest appellate as well as original juris- 
diction."’ Section 1701. 

The Federalist, No. 82, is put as a note to that sec- 
tion, as follows: 

“The Federalist, No. 82, has spoken of the right of 
Congress to vest appellate jurisdiction in the inferior 
courts of the United States from State courts (for it 
had before expressly affirmed that of the Supreme 
Court in such cases) in the following terms: ‘ But could 
an appeal be made to lie from the State courts to the 
subordinate Federal jurisdictions? This is another of 
the questions which have been raised and of greater 
difficulty than the former. The following ,considera- 
tions countenance the affirmative,’ and then enumer- 
ating the considerations proceeds, ‘whether their au- 
thority shall be original, or appellate, or both, is not de- 
clared. All this seems to be left to the discretion of 
the Legislature, and this being so I see no impediment 
to the establishment of an appeal from the State courts 
to the Subordinate National Tribunals, and many ad- 
vantages attending the power of duving it may be imag- 
ined. It would diminish the motives to the multipli- 
cation of Federal courts, and would admit of arrange- 
ments calculated to contract the appellate jurisdiction 
of the Supreme Court. The State tribunals may then 
be left with a more entire charge of Federal causes; 
and appeals in most cases in which they may be deemed 
proper, instead of being carried to the Supreme Court, 
may be made to lie from the State courts to District 
Courts of the Union.’”’ In Cohen v. Virginia, Chief 
Justice Marshall says: ‘‘ There can be no doubt that 
Congress may create a succession of inferior courts, in 
each of which it may vest appellate as well as original 
jurisdiction.”’ Again he says: “If then the right of 
removal be included in the appellate jurisdiction, it is 
only because it is one mode of exercising that power; 
and as Congress is not limited by the Constitution to 
any particular mode, or time of exercising it, it may 
authorize a removal either before or after judgment. 
The time, the process, and the manner must be subject 
to its absolute legislative control. * * * And if the 
right of removal from State courts exist before judg- 
ment because it is included in the appellate power, it 
must for the same reason exist after judgment. And 
if the appellate power by the Constitution does not 
include cases pending in State courts, the right of re- 
moval, which is but a mode of exercising the power, 
cannot be applied to them. Precisely the same objec- 
tions, therefore, exist as to the right of removal before 
judgment, as after. And both must stand or fall to- 
gether.”’ 

And again he says: “The remedy, too, of removal 
of suits would be utterly inadequate to the purposes 
of the Constitution if it acted only on the parties, aud 
not on the State courts. In respect to criminal prose- 
cutions, the difficulty seems admitted to be insur- 
mountable; and in many civil suits there would in 
many cases be rights without corresponding remedies. 
If State courts should deny the constitutionality of 
the authority to remove suits from their cognizance, 
in what manner could they be compelled to relinquish 
the jurisdiction. ln respect to criminal cases there 
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would at once be an end to all control; and the State 
decisions would be paramount to the Constitution.” 

The expression above “ that in respect to criminal 
prosecutions, it seems to be admitted to be insur- 
mountable,’’ has had a strange construction in the ar- 
gumentin this case. It is construed to mean that there 
isan insurmountable difficulty against their removal, 
whereas it means precisely the contrary. It means that 
if they cannot be removed, the difficulties would be in- 
surmountable, because it would make the State courts 
superior to the Constitution of the United States. And 
Chief Justice Marshall says ‘‘ the public mischief which 
would attend such a state of things would be truly de- 
plorable.”’ 

We will refer now to a late case in the Supreme 
Court of the United States, The Mayor v. Cooper; 6 
Wallace, 247. 

It was a civil suit commenced in the State courts for 
trespass on property. The defendants’ defense was 
that they were acting under orders of the President of 
the United States, and under the acts of Congress of 
1863 and 1866, same as iu this case. They filed their pe- 
tition in the Federal Circuit Court for the removal of 
the cause from the State to the Federal court. The 
State court sent the case to the Federal court, and the 
Federal court dismissed the case and sent it back to the 
State court for trial; holding that the acts of Congress 
were void. And from that ruling the case went up to 
the Supreme Court of the United States. 

We call attention to the fact that here was a case 
which went from a subordinate State court to a subor- 
dinate Federal court, and tiience to the Supreme Court 
of the United States without having gone to the State 
Supreme Court at all. 

The opinion of the United States Supreme Court in 
that case, speaking of the jurisdiction of the courts, 
says: “ Jurisdiction original or appellate alike com- 
prehensive in either case may be given. The consti- 
tutional boundary line of both is the same. Every va- 
riety and form of appellate jurisdiction within the 
sphere of the power, extending as well to the courts of 
the States as to those of the nation, is permitted. There 
is no distinction in this respect between civil and crim- 
inal cases. Both are within its scope. * * * * * 

It is the right and duty of the National government 
to have its constitution and laws interpreted by its 
own judicial tribunals. * * * * * * * * * # 

This is essential to the peace of the nation and the 
vigor and efficiency of the Government. A different 
principle would lead to the most mischievous conse- 
quences. The courts of the several States might de- 
termine the same question in different ways. There 
would be no uniformity of decisions. For every act of 
an officer, civil or military, of the United States, in- 
cluding alike the highest and lowest done under their 
authority, would he be liable to harassing litigation 
in the State courts? However regular his conduct, 
neither the laws nor the Constitution of the United 
States could avail him, if the views of those tribunals 
and of the juries which sit in them should be adverse. 
The authority which he had served and obeyed would 
be impotent to protect him. Such agovernment would 
be one of pitiable weakness, and would wholly fail to 
meet the ends which the framers of the Constitution 
had in view. They designed to make a government 
not only independent and self-sustained, but supreme 
in every function within the scope of its authority. 
The judgments of this court have uniformly held that 
itisso. * * * We entertain no doubt of the con- 





stitutionality of the jurisdiction given by the acts 
under which this case has arisen.” 

These authorities are too plain to be misunderstood, 
and of too high authority to be disregarded. 

But we repeat and desire it to be distinctly under- 
stood, that neither these authorities nor any thing that 
we have said go to the extent of saying that the United 
States courts have any power to try offenses “ against 
the peace and dignity of the State,” or to control the 
State courts therein. But where a United States offi- 
cer is charged with a duty, and does an act under color 
of his duty, which, but for his office, would be a crime 
against the State, then, and in that case, the United 
States courts have jurisdiction, and under the act of 
Congress can remove the case from the; State courts 
into the Federal courts. This power is indispensable 
to the United States and is in no way derogatory to 
the State. 

How the Federal courts will dispose of the case and 
of the officer is for them to determine. All that the 
State has to do is to send the case, when demanded, to 
the Federal court. As has been already said, the de- 
fendant is an officer of the United States; the tax 
payers whom he has offended are citizens of the United 
States; the United States is able and, we are :to sup- 
pose, willing to protect its citizens from the oppression 
of its officers, if he has oppressed them, and to protect 
its officers, if they have resisted him. Just as North 
Carolina is bound to protect its citizens in “life, liberty 
and property,’’ so the United States is bound to protect 
its citizens in ‘life, liberty and property.’’ When the 
United States is dealing with its citizens, collecting its 
taxes for instance, the State must stand off; and when 
the State is dealing with its citizens the United States 
must stand off. 

Nor is it to be understood from any thing we have 
said, that when a man commits a crime against the 
laws of the State in his individual capacity, whether 
the crime is small or great, that he can defend himself 
by the fact that he is a United States officer. Not at 
all. He is just as guilty, and may be convicted and 
punished — hung it may be—just as if he was not an 
officer. 

It is only where the act complained of is an official 
act, or done by virtue or under color of his office, that 
he is entitled to have his case passed upon by the power 
which appoiuted him. To his own master he must 
stand or fall. For illustration, if the defendant 
arrested a man, that isa crime against the State for 
which the State court may try him. But if he says, 
‘true, I arrested him, but I, as a United States officer, 
arrested him as a delinquent tax payer,’’ then that 
which seemed at first to be acrime against the State, 
seems now to be official duty to the United States. 
And whether it is or not, the United States has a right 
to determine. 

It would seem that the proper way to have disposed 
of this case was that which was pursued in the case 
already cited of The Mayor v. Cooper. In that case as 
in this, the State court sent the case to the subor- 
dinate Federal court. And the plaintiff followed the 
case into the Federal court, and moved to dismiss it 
and send it back to the State court for trial, which the 
Federal court did; and then the defendant appealed 


to the Supreme Court of the United States by writ of 


error; so here, when Judge Cox ordered the case to 
be sent to the Federal Circuit Court, the State ought 
to have followed the case to the Federal court and 
moved to dismiss it, upon the ground that the act 
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complained of was done by the defendant, not as an 
officer but as.a man. And then the Federal Court 
could have determined that matter, and if it had 
been satisfied that the defendant was not acting as an 
officer, or if he was, that he was misbehaving, then 
the case could have been returned to the State court 
for trial. But if satisfied that the defendant was only 
doing his duty as an officer, then he could have been 
discharged. And from the judgment of the Circuit 
Court either party could have carried it to the Su- 
preme Court of the United States. 

But to this it is objected that the Federal Circuit 
Court has no power to do any thing with it if it were 
sent to it, and, therefore, why send it? 

That is a mistake. If that were so, what would have 
been the action of the Supreme Court of the United 
States in the case last cited—The Mayor v. Cooper. It 
would have sustained the action of the court below in 
dismissing the case for want of jurisdiction, but, in- 
stead of that, it reversed the action of the court be- 
low, and said: ‘‘ An order will issue that the cause will 
be reinstated, and that the court below proceed in it 
according to law.” 

Why “reinstate” it if it ought not to have been 
there? Why “proceed in it according to law” if it 
could not proceed at all? 

The question as to how the Circuit Federal Court 
will proceed, or what # should do, is not before us. 
If there is any defect in the machinery Congress can 
supply it. Nor is there any difference between crim- 
inal and civil cases so far as the power of removal is 
concerned, as we have already shown. 

The points intended to be decided are (1) that the 
act of Congress under which the removal was ordered 
is constitutional; and (2) that the ruling of his honor, 
Judge Cox, was proper. 

There is no error. This will be certified. 

——_>__——_ 
COURT OF APPEALS ABSTRACT. 
AGENCY. 


Agent cannot deal with principal's property for his 
own benefit.—If an agent, without the knowledge of 
his principal, assumes to act, the principal is entitled 
to all the benefits to be derived from such action. So, 
also, a trustee cannot profit by dealing with the prop- 
erty of the cestui que trust. Plaintiff, who was the 
owner of certain railroad bonds, hypothecated them 
to C., who wrongfully hypothecated them to an insur- 
ance company to secure a loan to him. Defendant was 
one of the trustees to buy the railroad for the benefit 
of the bondholders under a plan for reorganization, 
and was for some time the president of the road. 
Held, that a purchase by defendant of the bonds from 
the insurance company was for the benefit of the 
plaintiff, and a refusal by him to surrender to plain- 
tiff the bonds purchased upon demand was tortious. 
Judgment below affirmed. Smith v. Frost. Opinion 
by Miller, J. 

{Decided June 5, 1877.] 
ATTORNEY AND CLIENT. 


1. Parties to action have right to settle: rights of attor- 
ney: discontinuance.-—The parties to an action have 
the right to settle and discontinue the action at any 
time without providing for the costs of plaintiff's at- 
torney. He has no lien on the cause of action, and 
cannot intervene and insist that the action proceed 
for his benefit. And where it was claimed that the 





attorney for the plaintiff and his client had made an 
agreement whereby he was to be paid out of the amount 
collected a fee contingent upon the recovery, and 
that at the time of a settlement of the action between 
the parties the defendant agreed that he would pay all 
costs to plaintiff's attorney, and the court granted a 
motion of defendant for discontinuance on the pay- 
ment of plaintiff's costs and disbursements, to be 
taxed. Held, that the order was proper. If the taxa- 
ble costs were not such a compensation as the attor- 
ney was justly entitled to, a remedy might be had by 
an action on the agreement. Order below affirmed. 
Wright v. Wright. (No. 1.) Opinion by Earl, J. 
(Decided June 5, 1877.] 

2. Lien of attorney on judgment for compensation: 
notice to defendant: what notice necessary to wullify set- 
tlement with plaintiff.—It was agreed between plaintiff 
and her attorney that the attorney should receive in 
addition to the taxable costs as a counsel fee twenty- 
five per cent of the amount of any recovery in the 
action. Held, (1) that the attorney had a lien for the 
stipulated amount upon the judgment in the action, 
and was an equitable assignee of the judgment to 
that amount; (2) but in the absence of notice of that 
lien the defendant in the judgment had the right, act- 
ing in good faith, to pay the judgment to the plain- 
tiff; (3) that to nullify such payment and settlement 
proof of the giving of notice of the lien must be sat- 
isfactory and not depend upon uncertain inferences; 
(4) the insertion of such notice in a stipulation of a 
time to answer given to defendant’s attorney, which 
stipulation was not acted upon and was returned, and 
its contents were not shown to have come to the 
knowledge of defendant’s attorney, held not sufficient 
to give the required notice to defendant. Order be- 
low affirmed. Wright v. Wright. (No. 2.) Opinion 
by Earl, J. 

(Decided June 5, 1877.] 


BILL OF LADING. 


Mistake in quantity of goods named in, as shipped: 
conditions in bill not conclusive.— Defendants shipped 
at Milwaukee a quantity of wheat by plaintiffs’ vessel. 
It was supposed by both parties that the quantity was 
18,000 bushels. The captain in charge of the vessel 
had no control over the measurement, and only knew 
from the announcement of those employed at the ele- 
vator where the grain was, the quantity. At the re- 
quest of plaintiffs, and without the knowledge or con- 
sent of defendants. the captain signed a bill of lading 
for the wheat which had been prepared for him, which 
stated that there had been shipped and put on board 
of the vessel 18,000 bushels of wheat, and that, “in 
consideration especially of the rate of freight (i. e., 
twelve cents per bushel), the said carriers having 
supervised the weighing of said cargo on board, here- 
by agree that this bill of lading shall be conclusive, as 
between shippers and assigns and carriers, as to the 
quantity of cargo to be delivered to consignees at the 
point of destination, and that they will deliver the full 
quantity hereon named, or pay for any part of cargo 
not delivered,’’ etc., to be deducted from the freight. 
The contract contained a provision subrogating the 
carrier to any right the shipper might have against the 
warehouseman from whom the cargo was taken, for 
deficiency, etc. The wheat, when delivered to defend- 
ants at Oswego, was found to be 282 bushels less than 
18,000, but plaintiffs delivered all the wheat received 
at Milwaukee. Held, that, as between the original 
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parties thereto, the bill of lading was not conclusive 
as to the amount shipped, but that plaintiffs might 
bring an action asking for a reformation of the con- 
tract by the insertion therein of the true amount 
shipped, and upon the amended contract maintain an 
action for the freight due. Judgment below affirmed. 
Lynch v. Gardner. Opinion by Miller, J. 

[Decided May 22, 1877.} 

CHATTEL MORTGAGE. 

What is not: mortgage on vessel: title to vessel.— 
Plaintiff was on the register as owner of a vessel, but 
he had executed an instrument in writing which was 
described therein as a mortgage upon the vessel, but 
contained no power of sale or of taking possession, but 
only a provision for foreclosure in case of default, 
after the manner usual in real estate mortgages. Held 
not a chattel mortgage, and that the title to the vessel 
remained in plaintiff, who could maintain an action 
for injury done by collision to the vessel, notwith- 
standing the vessel was at the time in the possession 
of other persons, who took the profits thereof. Judg- 
ment below affirmed. Wilson v. Knapp. Opinion by 
Folger, J. 

[Decided June 5, 1877.] 


EVIDENCE. 

Book account: copies from original entries.— A book 
account, which was made up of a transcript from 
memoranda made by others, was verified by the testi- 
mony of the book-keeper keeping it as a correct tran- 
script, and the persons who made the original memo- 
randa testified that they were correct. Held, that an 


objection to the book that it was not an original entry 
was properly overruled. It is not always required 
that the memorandum produced to aid the recollec- 
tion of a witness, or to serve itself as testimony, 
should be the first or original note in writing of the 
fact. Judgment below affirmed. Wilson v. Knapp. 
Opinion by Folger, J. 

[Decided June 5, 1877.] 

VARIANCE. 

Decision founded on, when not sustainable.— Plaintiff, 
who was entitled, under a contract with defendants, 
to a royalty upon certain publications proportionate 
upon the amount sold, brought action claiming that 
defendants had fraudulently rendered their accounts 
of sales to her, and made payments which she, believ- 
ing the accounts to be correct, received, to her dam- 
age of over $5,000, and asked an accounting, and that 
defendants be adjudged to pay her such sums as should 
be found due and for such other relief as to the court 
should seem just. The case was referred by consent 
and tried. The referee found in favor of defendants, 
on the ground that the accounts rendered plaintiff 
were correct. The General Term, on appeal, affirmed 
the decision upon the sole ground that the cause of 
action stated in the complaint was an equitable one, 
whereas the cause of action proved was a legal one; 
held, that the General Term erred in basing its decision 
upon the ground named by it. Judgment below 
reversed. Williams v. Slote. Opinion by Earl, J. 
[Decided June 12, 1877.] 

WILL. 

Construction of: decease of beneficiary under, before 
tesiator : effect on bequests over. — Testator, by his last 
will, created a trust estate for the benefit of his son A, 
and upon the death of such son the estate was to go 
to his issue, but upon his death without issue the es- 
tate was to be transferred to H. The son died with- 





out issue during the life of the testator; held, that the 
trust for the benefit of the son never took effect, and 
the gift over to H. took effect on the death of testator. 
Judgment below affirmed. McLeanv. Freeman. Opin- 
ion by Allen, J. 

[Decided June 5, 1877.] 

——_—_——__.@—_—____—_— 
ABANDONMENT OF PATENTED INVENTION. 
‘WHE case of Consolidated Fruit Jar Co., appellants, 

v. Wright, decided by the Supreme Court of the 
United States at the term recently closed, was one 
in equity brought by the appellants to enjoin the 
appellee from infringing a patent for an improvement 
in fruit jars. The answer set up several defenses, two 
of which were as follows: 

1. That there had been “ purchase, sale and prior 
use’’ of the invention ‘‘more than two years prior” 
to the application for the patent. 

2. That the invention was abandoned to the public. 

These objections are founded upon the 7th section 
of the act of 1839. Curtis on Pat. (4th ed.) 696. The 
sale of a single lot of about a dozen and a half of the 
jars in 1859 by the patentee and the distribution of 
several others among his friends was shown. The 
patent was taken out in 1870. The court said: The 
statutory clause upon which the second objection is 
founded is in the disjunctive. The language is ‘ pur- 
chase, sale or prior use’ * * * “for more than 
two years prior’’ to the application for the patent. 
The phrase, ‘‘ for more,’”’ as thus used, is loose and in- 
accurate, and is to be understood as if the language 
were earlier than ‘‘ two years prior,”’ etc., or as if ‘* for’’ 
were omitted from the sentence. This omission would 
produce the same effect. 

The defects specified are also in the singular. It fol- 
lows that a single instance of sale or of use by the 
patentee may, under the circumstances, be fatal to 
the patent; and such is the construction of the clause 
as given by authoritative adjudications. 

In Pitts v. Hall, 2 Blatchf. 235, Mr. Justice Nelson 
said: ‘‘The patentee may forfeit his right to the in- 
vention if he constructs it and vends it to others to 
use, or if he uses it publicly himself in the ordinary 
way of a public use of a machine at any time prior to 
two years before he makes his application for a patent. 
That is, he is not allowed to derive any benefit from 
the sale or the use of his machine, without forfeiting 
his right, except within two years prior to the time he 
makes his application.’’ See, also, Amer. Hide and 
Leather Co. v. Amer. Tool Co.,4 Fisher, 291; McMil- 
lan et al. v. Barclay et al., 5 id. 189; McClurg v. Kings- 
land, 1 How. 208; Agawam Co. v. Jordan, 7 Wall. 584. 
The result must always depend upon the purpose and 
incidents accompanying the act or acts relied upon. 
After reciting some of the facts showing carelessness 
and neglect on the part of the patentee in applying for 
a patent upon his invention, the court continues: It 
is enough to say, without recapitulating the facts, that, 
in our judgment, the defense of abandonment to the 
public is also clearly made out. 

He who is silent when he should speak must be silent 
when he would speak, if he cannot do so withouta 
violation of law and injustice to others. 

The supineness of the patentee is unexplained and in- 
excusable. A principle akin to the doctrine of equita- 
ble estoppel applies. 

Inventors are a meritorious class. They are public 
benefactors. They add to the wealth and comfort of 
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the community, and promote the progress of civiliza- 
tion. A patent for an invention is as much property 
as a patent for land. The right rests on the same 
foundation, and is surrounded and protected by the 
same sanctions. There is alike larger domain held 
in ownership by the public. Neither an individual 
nor the public can trench upon or appropriate what 
belongs to the other. The inventor must comply with 
the conditions prescribed by law. If he fails to do 
this he acquires no title and his invention or discov- 
ery, no matter what it may be, is lost to him, and is 
henceforward no more bis than if he had never been 
in anywise connected with it. It is made, thereupon, 
as it were, by accretion, irrevocably a part of the do- 
main which belongs to the community at large. The 
invention here in question is within this category. 


—_—_.___—. 


PATENT NOT SUSTAINABLE WHERE CLAIM 
IS FOR A RESULT ONLY. 


tT case of Fuller et al., appellants, v. Yentzer et 
al., decided by the Supreme Court of the United 
States at its last term, was an action for infringement 
upon a patent for an improvement in mechanism for 
marking cloth in a sewing machine, and the question 
whether a claim for a result could be patented arose. 
The court said: Patents for a machine will not be sus- 
tained if the claim is for a result, the established rule 
being that the invention, if any, within the meaning 
of the patent act, consists in the means or apparatus 
by which the result is obtained, and not merely in the 
mode of operation, independent of the mechanical 
devices employed; nor will a patent be held valid for 
a principle or for an idea, or any other mere abstrac- 
tion. Burr v. Duryea, 1 Wall. 570. 

Valid letters-patent undoubtedly may be granted for 
an invention which consists entirely in anew combina- 
tion of old elements or ingredients, provided it appears 
that the new combination of the ingredients producesa 
new and useful result, but the rule is equally well set- 
tled that the invention in such a case consists merely 
in the new combination and that a suit for infringe- 
ment cannot be maintained against a party who con- 
structs or uses a substantially different combination, 
even though it includes the exact same elements or 
ingredients, if the combination is in fact new and use- 
ful and substantially different from the one which 
preceded it. Gill v. Wells, 22 Wall. 14. 

Such an invention, if it produces a new and useful 
result, is the proper subject of a patent, and such a 
patent is valid and operative, but the right of the 
patentee under it differs in one respect from those of a 
patentee for an invention which consists of an entire 
machine, or of a new and useful device, as the rights of 
a patentee four a mere combination of old ingredients 
are not infringed unless it appears that the alleged 
infringer made, used, or sold the entire combination. 
Gould v. Rees, 15 Wall. 194; Prouty v. Ruggles, 15 Pet. 
341; Vance v. Campbell, 1 Black, 428. 

Beyond doubt that rule is correct, but the mere sub- 
stitution of another old ingredient for one of the in- 
gredients of a patented invention is not a good defense 
for an infringer if the substitute performs the same 
function as the ingredient for which it was substi- 
tuted, and was well known at the date of the patent 
as a proper substitute for the omitted ingredient; but 
the rule is otherwise if the ingredient substituted 
was a new one, or performed a substantially different 





function, or was not known at the date of the patent 
in question as a proper substitute for the one omitted, 
as in that event the defendant does notinfringe. Rob- 
erts v. Harnden, 2 Cliff. 504. 


—_—_+—__———_ 
RECENT ENGLISH DECISIONS. 


CASES RELATING TO WILLS. 

Codicil: mistaken date: revival of previous will.—A 
codicil referring to a previous will by its date does not 
necessarily revive the will referred to. A testatrix 
made a will and afterward a codicil in the year 1876, 
and subsequently revoked the will and codicil of 1876 
by a will in 1877. Afterward she wished to make a 
codicil to the will of 1877, but, by mistake, called it in 
the instrument a codicil to the will of 1876. Held, 
the mistake, if clearly proved, did not revive the will 
of 1876, but was a codicil to the will of 1877. Prob. 
Div. and Adm. Div., Feb. 27, 1877. In the Goods of 
Ince, 36 L. T. Rep. (N. 8.) 519; S. C., L. R., 2 P. D. 111. 

Conditional: clause of revocation: unfulfilled condi- 
tion: earlier will admitted to probute.—A testator made 
his will, and subsequently with his wife started for a 
long journey by railway, but being afraid of an acci- 
dent, he and his wife before starting made a joint will, 
which was to take effect if they both were killed at 
the same time by the same accident. The joint will 
contained a clause revoking all former wills and de- 
claring the joint will to be their last will and testa- 
ment. They did not meet with an accident, but re- 
turned safe home again. The husband died some years 
later, leaving the wife surviving him. Held, that the 
intention to revoke all former wills was in common 
with the other provisions of the joint will, subject to 
the condition on which that instrument had been 
made dependent, and that the condition not having 
been fulfilled, the instrument did not operate as a re- 
vocation of the earlier will, which was accordingly 
admitted to probate. Prob. Div. and Adm. Div., Feb. 
20, 1877. In the Goods of Hugo, 36 L. T. Rep. (N. 8.) 
518; S. C., L. R., 2 P. D. 73. 

Construction: residuary clause: general words suffi- 
cient to pass real estate: *‘ whatever I may be possessed 
of at my decease.’’—By his will a testator, after ap- 
pointing his wife executrix, and directing all his debts, 
etc., to be paid, proceeded to dispose of his property 
in these words: “ First, I give and bequeath to my said 
wife all my household furniture, linen, glass, china, 
plate, farming stock, and all my personal estate and 
effects whatsoever and wheresoever, and of what na- 
ture and kind soever or whatever I may be possessed 
of at my decease to and for her own sole use and ben- 
efit.’ At the time of his death the testator, be- 
sides his personal property, was possessed of sume cot- 
tages and gardens for an estate of inheritance in fee 
simple in possession. Held, that this real property 
passed to his wife under the latter part of the bequest. 
Exch. Div., Feb. 8, 1877. Evans v. Jones, 36 L. T. Rep. 
(N. S.) 218. 

Discretion of trustees: lunacy of cestui que trust: 
provision by settlement: fund for maintenance.—A tes- 
tator gave real and personal estate to trustees upon 
trust “in their discretion, and of their uncontrollable 
authority ’’ to apply the whole, or such part of the in- 
come as they should think expedient for the main- 
tenance and benefit of his wife during her life. The 
wife was a lunatic, and was entitled to considerable 
property under her marriage settlement. Held (affirm- 
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ing the judgment of the court), that under the words of 
the will the trustees were justified in applying the in- 
come of the testator’s estate only to supplement the 
wife’s separate income, and not in discharge of it. H. 
of L., April 17, 1877. Gisborne v. Gisborne, 36 L. T. 
Rep. (N. 8.) 564. 

General devise: falsa demonstratio.—A father by will 
devised all that part of R. estate purchased by him, 
consisting of L. meadow, F. meadow, K. field, G. 
field, B. meadow, and M. meadow, to trustees upon 
trust to permit his son to receive the rents during his 
life, and after the son’s death to the use of such of the 
son's children as the son should by deed or will ap- 
point. Theson by will appointed that ‘all that part 
and parts of the property comprised in and devised 
by the hereinbefore recited will of my late father, as 
is and are therein described as that part of R. estate 
purchased by my said father, consisting of L. meadow, 
K. field, F. meadow, and M. meadow,” should after 
his death go to the use of his two eldest sons, their 
heirs and assigns, as tenants in common. Held (af- 
firming the decision of Jessel, M. R.), that G. field 
and B. meadow passed under the appointment in the 
son’s will. Ct. App., March 23, 1877. Travers v. 
Blundell, 36 L. T. Rep. (N. 8.) 341. 

Gift of residue: precatory trust: beneficial interest.— 
A testatrix gave the residue of her real and personal 
estate to trustees upon trust, to convert into money 
such parts thereof as might not consist of money, and 
after certain payments thereout, to hold the residue 
of the said moneys upon trust for such of her nieces, 
P. and T., as should be living at her death, *‘ my de- 
sire being that they shall distribute such residue as 
they think will be most agreeable to my wishes.”’ 
Held, that M. and T. took the residue for their own 
benefit. Briggs v. Penny, 3 Mac. & G. 546, commented 
on. Ch. Div., April, 1877. Stead v. Mellor, 36 L. T. 
Rep. (N. 8.) 498. 

** Heirs,’’ meaning of: direction to divide personalty, 
after life estate, among ‘‘heirs:’’ blood relation enti- 
tled.—A testator bequeathed his personal estate to his 
wife S. for life, and after her decease, ‘‘ to be divided 
among my heirs and to their children with H. R. P., 
share and share alike.’’ The testator had five brothers 
and sisters, some of them died in his life-time, leaving 
issue; others survived him and died in the life-time of 
S., leaving issue. Held, that by the word “ heirs’’ was 
meant next of kin, exclusive of the widow; that it 
was a gift to a class to be ascertained at the testator’s 
death, and consisting of the brothers and sisters liv- 
ing at the death of the testator, the children of broth- 
ers and sisters then dead, and H. R. P., and that 
those persons took vested interests. Ch. Div., April 
20,1877. Re Peppitt’s Estate; Chester v. Phillips, 36 
L. T. Rep. (N. 8.) 500. 





BOOK NOTICE. 


Norris’s REPoRTSs, VOLUME I. 


Pennsylvania State Reports. Vol. LXXXII, comprising 
Cases adjudged in the Supreme Court of Pennsylvania. 
By A. Wilson Norris, State Reporter. Vol. 1. Con- 
taining Cases argued at May and October and Novem- 
ber Terms, 1876. Philadelphia: Kay & Brother, 1877. 


CHANGE in reporters is rarer in Pennsylvania 
than with us in this State; but it does sometimes 
take place, as it has now, and we have the initial vol- 
ume of the latest appointee now before us. The new 
reporter shows himself fitted for his task, and his vol- 





ume will compare favorably with those of the same 
series preceding it. In common with every one of the 
volumes of the Pennsylvania State Reports, it con- 
tains many valuable opinions. Abstracts of all of 
these have heretofore appeared in our columns, and 
we need notice only a few of those worthy of mention. 
Pennsylvania R, R. Co. v. Morgan, p. 134. It was held 
that a charge in an action against a railroad company 
for injuring a child by running over it, that ‘‘ where a 
child is upon the track, those in charge of an approach- 
ing train are bound to stop when seeing it, because 
they have no right to assume that the child knows its 
danger, or has the capacity to flee from it, as in the 
case of an adult,”’ was erroneous, the question whether, 
in the given case, the railway employees were negli- 
gent, being for the jury. Thompson v. McElarney, 
p. 174. A license for the enjoyment of certain privi- 
leges in land obtained under an executed verbal con- 
tract, founded upon a sufficient consideration, is irre- 
vocable by the licensor or those claiming title to the 
land under him. Miller v. Wentworth, p. 280. In the 
absence of fraud or duress upon a wife, a certificate of 
an acknowledgment of a deed by her is conclusive of 
the facts therein stated. Federal Ins. Co. v. Robinson, 
p. 357. Where the payment of usurious interest was 
made upon process of execution, and there was no alle- 
gation of actual collusion to evade the statute, it was 
held not recoverable in a new suit. The only remedy 
the defendant would have would be to apply for an 
opening of the judgment. Seely v. City of Pittsburgh, 
p. 360. The frontage rule of valuation usually applied 
in assessments for city street improvements held 
not applicable in country districts, and a law direct- 
ing the application of the rule to such districts held 
unconstitutional. Darlington v. United States, p. 382. 
The United States have the right to take private prop- 
erty for public use under the power of eminent do- 
main. But where the United States was endeavor- 
ing to condemn four sites for public buildings for the 
purpose of experimenting on the different values, held, 
that the proceedings to condemn the fourth site were 
irregular. Insurance Co. v. O’ Maley, p. 400. A condi- 
tion of a fire insurance policy was, ‘‘ The insurance by 
this policy shall cease at and from the time that the 
property hereby insured shall be levied on or taken 
into possession or custody under any proceeding in 
law or equity;’’ held not to apply to real estate lev- 
ied on and advertised for sale, but only to personal 
property which is usually seized in fact when a levy 
is made. Reed’s Executors v. Reed, p. 420. A real 
estate broker who procured a person who entered into 
an arrangement looking to the purchase of real estate, 
but was prevented from completing the purchase by 
the sale of the premises to a third party, held en- 
titled to the stipulated commission for the sale. Went- 
worth’s Appeal, p. 469. In the contemplation of the 
act giving preference to the claims of laborers, 
“laborers”? are those who perform with their own 
hands the contract they make with their employer. 
Hutchinson and Batchelder v. Commonwealth, p. 472. 
Bishop, holding accepted orders for oil upon the Union 
Pipe Line Company, and wishing to store the oil with 
H. & B., gave them the orders, that they might take 
the oil which was undistinguished and mingled with 
other oil in the pipe line company’s tanks and pipes. 
H. & B. deposited those orders with the company, and 
drew the amount of oil represented by them, and used 
the oil in their general business, and were unable to 
deliver it when demanded by Bishop; held, that H. 
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& B. were guilty of larceny as bailees. The volume 
contains a good index, a table of cases cited, and is 
well printed and bound. 

—__>—__—_ 

OBITUARY. 


SAMUEL WARREN. 


R. SAMUEL WARREN, the well-known English 
author and jurist, died on the 31st ult. He was 
born in Denbigshire, Wales, May 23, 1807, and was the 
son of aclergyman. He first studied medicine in Ed- 
inburgh, but abandoning the profession for that of law 
he entered the Inner Temple, and in 1831 began prac- 
tice as a special pleader, being called to the bar in 
1837. He began the publication in Blackwood in 1839 
of his well-known novel ‘Ten Thousand a Year,” 
which had a great immediate success, and for some 
time continued to be generally read. ‘ Tittlebat 
Titmouse” became a familiar name even to those who 
never saw the book. His law writings best known 
are: “‘A Popular and Practical Introduction to Law 
Studies,” originally issued in 1835, but subsequently re- 
written and enlarged; ‘‘ Select Extracts from Black- 
stone’s Commentaries; ’’ ‘* Moral, Social and Profes- 
sional Duties of Attorneys and Solicitors; ” ‘* Parlia- 
mentary Election Law of the United Kingdom;”’ Mr. 
Warren also published a number of pamphlets, and his 
complete literary notes were collected in five volumes 
in 1853-55. He was made Queen’s Counsel in 185], 
Recorder of Hull in 1854, and Member of Parliament 
for Midhurst in 1856. He was re-elected for the same 
borough in 1857, but vacated his seat upon being ap- 
pointed a Commissioner of Lunacy in 1859. He will 
probably be best remembered by the general public by 
his novel, ‘‘Ten Thousand a Year,’’ and by the pro- 
fession by his ‘‘ Introduction to Law Studies,” which 
by far excels every other work ever published relating 
to the same subject. 
o——— 


NOTES. 


‘WHE Notaries’ Journal is a quarterly magazine, 

edited and published by Robert Owen, and issued 
at 110 Broadway, New York. It is, as its title indi- 
cates, devoted to the interests of notaries public and 
must be found a valuable assistant to those officers in 
the performance of their duties. It is published 
quarterly, its first issue appearing in February last. 
We have seen only the August number, the contents 
of which are an essay on The Law of Protest; 
The rules governing the issue of passports; an ar- 
ticle upon the subject of Affidavits; a number of 
cases upon the subjects of Commercial Paper Pro- 
tests, etc., from the reports old and new; Extracts 
from the New Code, giving the sections of interest 
to notaries, namely: § 842, § 844, § 923, § 924, § 925, 
§ 987 and § 960; Mooted Questions; General Intelli- 
gence;’’ Recent Decisions, etc., of interest to no- 
taries. The three numbers thus far issued contain 
together 108 pages, aud the one before us is well printed 
on good paper. 


Baron Bowse of the Irish bench, the other day, was 
trying a shoemaker who was charged with having 
stabbed his wife. The guilt was brought home to the 
prisoner beyond all dispute, and indeed the man did 
not deny having committed the offense. Some of the 
jury, however, were not convinced, and one of them 
sapieutly observed that he “did not see any clear 





evidence that the knife produced had inflicted the 
wound.’’ “If you were trying the knife,’ said Baron 
Dowse, “such evidence might be very essential, but 
you are trying a prisoner, and the question is whether 
or not he inflicted the wound with that or any other 
knife.’”’ Then the jury began to see it, and the man 
was eventually convicted. 

Samuel was a man of the strictest integrity. When 
Saul was installed sovereign, Samuel retired from his 
office as judge with a public testimony to his honesty, 
integrity and thorough uprightness. He stood forth 
before the assembly at Gilgal, and said: “I have 
walked before you from my childhood unto this day; 
witness against me before the Lord, and before His 
anointed: whose ox have I taken? or whose ass have 
I taken? or whom have I defrauded? whom have I 
oppressed? or of whose hand have I received a bribe 
to blind mine eyes therewith? and I will restore it to 
you.”’ Then the whole assembly responded in one 
unanimous approval of his conduct. ‘‘Thou hast not 
defrauded us, nor oppressed us, neither hast thou 
taken aught of any man’s hand.” Yet again Samuel 
put it to them, lest any haste should have led them to 
affirm what might be subsequently questioned. To 
make their utterances more solemn, he said: ‘‘ The 
Lord is witness against you, and His anointed is wit- 
ness this day, that ye have not found aught in my 
hand.” At once the multitude responded: ‘“ He is 
witness.’”’ Thus, with an untarnished reputation, 
Samuel laid down his office.—F'rom The Quiver for July. 

In the House of Commons lately, in a discussion on 
the Supreme Court of Judicature (Ireland) bill, Mr. 
Meldon submitted asan amendment that the office of 
Lord Chancellor of Ireland should be limited to mem- 
bers of the Irish bar; but the Attorney-General for Ire- 
land objected, pointing out that the present Lord 
Chancellor of England is an Irishman, and the amend- 
ment was negatived by a vote of 202 to 106. ——- A man 
in England wanted, the other day, to register a certain 
Greek word as a trade-mark for an ink which he man- 
ufactured, but the registrar refused, on the ground 
that ‘“‘a mere word”’ could not be a trade-mark ac- 
cording to law, which defines it as ‘‘a distinctive de- 
vice,’’ etc. The case was carried into court, where the 
plaintiff's counsel quoted Longfellow’s authority for 
the word “ excelsior’’ being a “‘ strange device,’’ but 
the practical judge declined to recognize the poetical 
precedent, and judgment was given on the other side. 

An Irish lawyer, Sullivan by name, has commenced 
his career at the bar by throwing upa brief. It hap- 
pened a few weeks ago, when an important case com- 
ing on, a firm of London solicitors who were con- 
cerned for one of the parties gave a brief to Mr. Sulli- 
van. He accepted it and went over to Dublin to 
appear in the case. When he arrived he found that 
two other counsel, whom he was expected to lead, 
felt some, possibly pardonable, scruples about appear- 
ing in a case as juniors to a man, compared with whom, 
on the question of standing at the bar, they were 
much the seniors. Mr. Sullivan ascertained this fact, 
and admitting the reasonableness of the objection, at 
once returned his brief, preferring to sacrifice his fee 
rather than the feelings of other people.—— There are 
more than a million of wills on deposit in the courts 
of York, England, the accumulation of upwards of 
five hundred years. 
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CURRENT TOPICS. 


“bypeapecinaese have been made, from time to time, 
/ in many parts of this country, of the manner 
in which official reporters do their work. The pro- 
fession have oftentimes, with good reason, blamed 
these gentlemen for a lack of promptness in issu- 
ing their volumes, or because they published too 
much useless matter, or because cases were care- 
lessly prepared, but there has, except in one or two 
instances, never been a claim made that the decisions 
given were erroneously reported. And in all our 
criticisms we have, with a remarkable unanimity, 
pointed to the experiments which have been made 
in Great Britain, as a sure means of getting rid of 
such evils as we labor under from improper 
official or unofficial reporting. It seems, however, 
that the ‘‘council of law reporting” has not, in 
Ireland, at least, done away with all that is to be 
condemned in law reports, and if it has proved a 
cure for what was wrong before, it has introduced 
other evils of as bad or even a worse character than 
any we endure. For this statement we have 
the authority of the Lord Justice of Appeal, who 
took the pains to give the Irish Reports a broadside, 
in delivering judgment on the 17th ult., in the case 
of Mackey v. Scottish Widows’ Fund & L. Assur. Co. 
He said: ‘‘ The last place in the world from which I 
would advise counsel to think of procuring a correct 
report, isin the pages of the present [rish Reports, I 
take this opportunity of informing the members of 
the practicing bar that I shall regard it a favor if 
they throw wholly aside any thing which, at any 
time hereafter, shall be attributed to me in that bad 
publication. Any thing which, at any time hereafter, 
or which since the last May number has been or 
shall be attributed to me in that publication, whether 
in this case or in any other, I now, by anticipation, 
disown and repudiate as spurious and unauthorized.” 
The Lord Justice sets forth at length. and with 
examples, his reasons for this language, which are in 
substance that, in the publication named, the state- 
ments of decisions are not accurate; that the selec- 
tion of cases is bad, and the head-notes are not well 
made. The London Zimes Dublin correspondent 
says that the ‘‘ council of law reporting” has held a 
special meeting to consider the observations made 
by the Lord Justice, and resolved to publish a state- 
ment in reply, etc. The Jrish Law Times says, of 
the quarrel, that while it sides with the Irish Reports, 
Vor. 16.— No. 6. 





and deprecates the personalities in which the Lord 
Justice indulges, it must admit that there is one 
grave charge which he makes, which, “if well 
founded and incapable of explanation, would go 
far to justify the severest strictures.” 


We have no interest in the quarrel, but the re- 
marks of the Lord Justice have probably much truth, 
and confirm us in a belief which we have often ex- 
pressed, namely: that the ‘‘ council of law report- 
ing” has not proved to be a success, even in England. 
What was promised by the originators of this plan, 
as we have understood them, was this: That the 
work of reporting would be well, thoroughly and 
promptly done, so that there would be no chance or 
reason for unofficial volumes. There are now in 
existence, however, three or more series of outside 
reports, one of which is, in our judgment, much 
better done in every way than is the official one, as 
it certainly is more promptly done. In Ireland, the 
Trish Law Times has published reported decisions, 
under the name of the Jrish Law Times Reports, and 
this publication, so far as value in this country is 
concerned, is much better than the regular official 
reports, though we would not go as far as the Lord 
Justice did and say that these latter reports are “a 
parcel of trash, a wanton waste of ink, paper and 
printing.” 


Our own country is not the only one blessed, or 
otherwise, with lady lawyers. In both the English 
and Scotch courts has the voice of the female 
advocate been heard. In England, Mrs. Besant con- 
ducted her defense in a notorious case in which she 
and Mr. Bradlaugh were defendants. She did what 
she undertook in so masterly a manner, that the 
Lord Chief Justice complimented her on it, and the 
London Zeho states that those who were present at 
the trial said that it was the most remarkable dis- 
play of feminine ability ever heard. In Scotland, a 
lady by the name of Betsy Mustard undertook to 
prosecute her own case, but not with equal credit to 
herself. She presented in court some kind of peti- 
tion in respect to her litigation, but when it came 
up for hearing she was not present, and it was 
passed over. Some days afterward she appeared in 
the court, dressed in a showy costume, and carrying a 
huge roll of paper, and, in a loud voice, questioned 
the Lord President as to her petition, and upon his 
informing her that there was no such case before 
the court, informed him that he was mistaken, and 
the clerk knew all about it. She was then told that 
she must sit down, or she would be turned out of 
the court. She then exclaimed that if the Court of 
Sessions, the Lord Advocate and the Solicitor- 
General allowed a person to be defrauded out of 
her money, as she had been, the sooner they were 
done away with the better, and that was all she had 
to say about it, and she forthwith shook the aust 
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of the Court of Sessions from off her feet. Whether 
the different treatment received by the two lady ad- 
vocates was due to extrinsic causes or to the differ- 
ence between the procedure prevailing in the two 
countries, we are not informed, but we believe the 
event in each case was the same, namely, the female 
litigant did not succeed. We think, as a rule, 
the ladies will not benefit their own interests by 
coming into court as advocates of either their own 
causes or the causes of others. While a woman 
only now and then appears in court, such perform- 
ances will be applauded, but when it becomes an 
every day affair, if it ever does become so, the sex 
will find the same difficulty in obtaining employ- 
ment and the same discrimination as to remunera- 
tion as exists in respect to other kinds of business, 
which have always been open to male and female 
alike. 


Certain articles have recently appeared in the New 
York Nation, animadverting upon some decisions 
made by Judge Dillon, of the United States 
Circuit Court, in a railroad case, and acts done by 
him therein, and intimating that improper influences 
led to such decisions and acts. In a letter written 
by Judge Dillon to Hon. Thos. C. Reynolds, and 
published in the St. Louis Republican, the charges 
made in the Nation are fully met and refuted. This 
was a proper thing for the Judge to do, but it was 
not needed to vindicate him before either the public 
or the profession. His reputation as an impartial 
and capable judge is too well established to suffer 
any thing from malicious charges, even when appear- 
ing in and sanctioned by a newspaper of high 
literary standing. The Central Law Journal sug- 
gests that, under a proper press law, a person mak- 
ing such attacks as this one would find himself 
behind the bars of a prison. We think, however, 
that a stringent press law is not needed for the pro- 
tection of an upright judiciary. Slanderous charges 
against a well-known judge do comparatively little 
injury, as the public usually attribute them to their 
true source, namely, anger and disappointment on 
the part of defeated litigants, and do not believe 
them at all. Now and then a specific charge may, 
unless explained, raise a momentary doubt, but an 
explanation as full and satisfactory as that made by 
Judge Dillon, clears away every shadow of sus- 
picion that even those who are anxious to believe 
the statements of his maligners may have cherished. 


Many of the profession have the impression that, 
with the incoming of. the new Code of Procedure, 
the entire code now in force is repealed, and that 
in those respects wherein the new code is defective, 


we shall be without any rule to govern us. This 
impression is erroneous, for a considerable portion 
of the present code is not expressly repealed, and, 
consequently, will remain in force after September 





1st, so far as it may be necessary to supply what 
may be wanting to make the law governing practice 
in our various courts complete. The portions of the 
present code unrepealed are given in the edition of 
the new code edited by Mr. Throop, but the other 
editions, heretofore issued, make no mention of the 
fact that such portions have not been abrogated. The 
unrepealed sections are as follows: Sections 1 to 8, 30 
(subd. 2, 10 and 11), 52 to 71, 111, 112, 118, 132, 136, 
166, 167, 206 to 217, 224, 243, 244, 261, 277, 284, 292 
to 309, 311 to 322, 351 to 371, 375 to 381, 427, 469, 471 
to 473. Section 256 has, in part, been abrogated by 
Laws of 1877, ch. 417, but very many of its import- 
ant provisions remain. The error into which the 
profession has fallen has naturally resulted from the 
perusal of the various irregular editions of the new 
code, circulated in every part of the State imme- 
diately after the adjournment of the legislature, and 
which purported to contain the entire statute law 
intended to regulate practice after the 1st of Sep- 
tember next. Those who have consulted only the 
edition prepared under the supervision of the com- 
missioners have not fallen into this error. 


—_——_@—____—_ 


NOTES OF CASES. 

[* the case of Sottomayer, otherwise De Barros v. 

De Barros, 36 L. T. Rep. (N. 8.) 746, recently 
decided by the Probate, Divorce and Admiralty 
Division of the English High Court of Justice, two 
minors, who were first cousins and Portuguese sub- 
jects, and resident in England, went through the 
civil form of marriage at the registrar’s office in 
London. The marriage was brought about through 
the earnest solicitations of the parents of them both, 
for the purpose of protecting some property in 
England. After the marriage they lived in separate 
rooms in the house jointly occupied by their parents, 
and the marriage was not consummated, the wife 
retaining her maiden name. By the law of Portu- 
gal, their marriage was illegal and void, first cousins 
being within the prohibited degrees of consanguin- 
ity. Some years after the marriage the wife brought 
this suit in the English court, praying for a decree 
of nullity, on the ground that her marriage was 
void by the law of Portugal. The husband not ap- 
pearing, the court ordered the Queen’s proctor to 
appear in the suit, and argue especially the follow- 
ing points of law: 1. Whether the parents’ solicita- 
tion amounted to fraud upon the wife? 2. Whether 
the marriage, if good by English law, was binding 
upon the parties in England. 3. Whether the lex 
loci contractus or the lea domicilii should prevail in 
determining the validity of the marriage. The court 
held that the marriage was not obtained by fraud 
upon the wife; that lex loci contractus should prevail, 
and that, as by the law of England, the marriage 
was good and binding, the court was bound to up- 
hold it. The decision was based particularly upon 
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the case of Simonin v. Mallack, 2 Sw. & Tr. 67, 
which was distinguished from Brook v. Brook, 9 H. 
of L. Cas. 193. The following cases also sustain the 
same doctrine: Dalrymple v. Dalrymple, 2 Hagg. 
Const. Rep. 54; Herbert v. Herbert, id. 263; Scrim- 
shire v. Scrimshire, id. 395; Gordon v. Pye, Fergu- 
son’s Const. Rep. 361; Argent v. Argent, 4 Sw. & Tr. 
53; Drevan v. Drevan, 34 L. J. Eq. 129; Yelverton v. 
Yelverton, 1 Sw. & Tr. 574; Reg. v. Wakefield, 2 
Lew. 1. See, also, Midway v. Needham, 16 Mass. 160; 
Putnam v. Putnam, 8 Pick. 433; Stevenson v. Gray, 
17 B. Monr. 193; Ponsford v. Johnson, 2 Blatchf. 51. 
See, however, as holding a different doctrine where 
parties go abroad for the purpose of evading domes- 
tic laws, touching the essence of marriage, Williams 
v. Oates, 7 Ired. 535; Dupre v. Boulard, 10 La. Ann. 
411. See, also, Jopp v. Wood, 34 Beav. 88; Steele v. 
Braddell, Milw. Ired, Ecc. R. 16; Sussex Peerage Case, 
1i Cl. & Finn. 85; Warrender v. Warrender, 2 id. 
488; Fenton v. Livingstone, 3 Macq. Cas. H. of L. 
497; Mette v. Mette, 1 Sw. & Tr. 416; Lister v. Smith, 
3 id. 202; Hull v. Hull, 15 Jur. 710; Marshall v. Mar- 
shall, 4 T. & C. 449. 


In the case of Hood, plaintiff in error, v. The State, 
recently decided by the Supreme Court of Indiana, 
the plaintiff was indicted for living in adultery and 
fornication with a woman named Jennie Chaney. 
The State proved that Hood was married to one 
Maggie Hunter, in 1869, and that this person was 
still living; that, in 1876, he was, in form, married 
to said Jennie Chaney, and had since lived with her 
as his wife. Hood set up in defense a Utah divorce 
from his first wife. This was proved to have been 
granted in pursuance of the laws of Utah, and it 
appeared that, at the time it was obtained and for 
years previously, Hood had not been within the 
Territory of Utah, and the defendant in the divorce 
suit was never within the said Territory. The court 
held that the Utah court did not have jurisdiction 
to grant the divorce, and that it was inoperative 
and void, and furnished no defense to the indict- 
ment against Hood. It held also, that the provision 
in the statute of Utah which authorizes its courts to 
grant divorces to citizens of foreign States and na- 
tions who are not, but merely desire to become resi- 
dents of Utah, is ultra vires and void. The decision 
is in harmony with numerous cases in which the 
question of the validity of divorces of the character 
of the one here pleaded has been raised. In People 
v. Dawell, 25 Mich. 247; 12 Am. Rep. 260, to an in- 
dictment for bigamy, defendant set up a divorce 
obtained by his first wife in Indiana, The record in 
the divorce case recited that the parties were resi- 
dents of Indiana. The court held, that evidence 
was admissible to show that they were not, in fact, 
such residents, and that, if they were not, the divorce 
was void, and no defense to the indictment. See, 
also, Hoffman v. Hoffman, 46 N. Y. 30; 7 Am, Rep. 





299; Hdson v. Edson, 108 Mass. 590; 11 Am. Rep. 
393; Adams v. Adams, 51 N. H. 388; 12 Am. Rep. 
134. See, also, notes to cases, 7 Am. Rep. 804; 12 
id. 274; Shannon v. Shannon, 4 Allen, 184; Smith 
v. Smith, 13 Gray, 209; Cox v. Cox, 19 Ohio St. 502; 
2 Am. Rep. 415; Leith v. Leith, 39 N. H. 20; Com- 
monwealth v. Blood, 97 Mass. 888; Colvin v. Reed, 5 
P. F. Smith, 878; Borden v. Fitch, 15 Johns. 140; 
Sturgis v. Fay, 16 Ind. 429; Beard v. Beard, 21 id. 
821. 


The case of First National Bank of Carlisle v. 
Graham, 4 W. N. Cas. 205, decided on the 26th of 
June last, was an action against a national bank for 
the loss of bonds deposited with it for safe-keeping. 
At the time the bonds were left, the plaintiff below 
took a receipt signed by the cashier of the bank and 
reading as follows: ‘‘Miss Fannie L. Graham has 
left in this bank, for safe-keeping, four thousand 
dollars ($4,000.00) in U. S. 5-20 bonds of 1867, to 
be returned on return of this receipt.” The bonds 
were placed in the bank safe and were subsequently 
stolen therefrom with other valuables. It was 
shown that some of the directors of the bank knew 
that the cashier was in the habit of receiving 
bonds for safe-keeping, and that after the loss the 
president and cashier told Miss Graham that she 
should lose nothing, that the loss would fall on the 
bank and that she should come and get her interest 
as usual, This interest was credited to her on the 
books of the bank and paid to her for about two 
years after-the loss. It was argued, on the part of 
the defendant below, that the bank was not author- 
ized under the law to take deposits for safe-keeping 
and was not, therefore, liable for their loss. The 
court however said, that ‘‘looking at the almost 
universal practice of banks of ali kinds to accept 
special deposits of valuable securities from their 
customers, and the evidence in this case that such 
was the habit of this bank, with the privity and 
knowledge of the directors and officers, we are of 
opinion that a liability for safe-keeping is raised by 
the receipt given to the plaintiff in this case for her 


bonds. If the bonds be lost or stolen through the 
gross negligence of the bank, this liability becomes 
fixed.” Thedoctrine here advanced seems to be in 
conflict with the reasoning in First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 283, 292; see, also, as 
not agreeing with the principal case, v. M 
Mullen, L. R., 2 P. C. Cas. 327; Foster v. Hesex , 
17 Mass. 479; Scott v.Nat. Bank of Chester, 72 Penn. 
St. 471; Lloyd v. West Branch Bank, 15 id, 172; - 
Badger v. Bank of Cumberland, 26 Me. 428; Mer- 
chants’ Bank v. State Bank, 10 Wall. 604; Bank of 
Genessee v. Patchin Bank, 13 N. Y. 809, And 
Judge Story also limits the authority of bank 
officers to bind the corporation to acts and contracts 
within the ordinary sphere of their duties and the 
scope of the ordinary business. Minor v. \. 
Bank of Alexandria, 1 Peters, 46,70; Fleckner v. 
Bank of United States, 8 Wheat. 328; see, also, 
Fulton Bank v. N. Y. and 8. Canal Co., 4 Paige, 
127; Leach v. Hale, 31 Iowa, 69; 7 Am. Rep. 112. 
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CONTEMPT — COMMITMENT BY BODIES 
OTHER THAN LEGISLATIVE 
OR JUDICIAL. 


[* the case of The People v. Learned, 5 Hun, 626, 

two justices of the Supreme Court held, over- 
ruling the opinion of the other at Special Term, that 
a commitment for contempt, by the Canal Investi- 
gating Commission, was legal. 

The case was taken to the Court of Appeals, where, 
to the surprise of every one, the successful counsel 
asked the court not to review it, and stipulated not 
to enforce the determination against either the per- 
son or the property of Dennison, the party commit- 
ted for contempt. 

The Court of Appeals held, in substance, that if 
the successful party waived all rights and claims 
under the determination appealed from, it would 
not sit to hear the case merely to determine an 
abstract question of law of no consequence, so far 
as the case in hand was concerned, to either party. 

The principle has recently been under considera- 
tion by the Supreme Court of Massachusetts. That 
court has arrived at a contrary result. In Whit- 
comb’s Case, 120 Mass. 118, the legislature of 
Massachusetts, by bill, instead of by resolution, had 
authorized the common council of the city of Boston 
to imprison contumacious witnesses for contempt. 
On an investigation as to the receipt of moneys by 
members of the common council, Whitcomb refused 
to answer and was committed by that body for con- 
tempt. Upon habeas corpus, the Supreme Court dis- 
charged him, holding the act to be unconstitutional. 
The court approving the language of the Supreme 
Court of the United States, in Anderson v. Dunn, 6 
Wheat. 204, 233, said: “Neither analogy nor pre- 
cedent would support the assertion of such powers 
in any other than a legislative or judicial body ;” and 
proceeds, ‘‘To such a subject the words of Lord 
Coke apply with peculiar force: ‘ When authority 
and precedent is wanting, there is need of great 
consideration before that any thing of novelty shall 
be established, and to provide that this be not 
against the law of the land.’ * * * The city 
council is not a legislature. It has no power to 
make laws, but merely to pass ordinances upon such 
local matters as the legislature may commit to its 
charge, and subject to the paramount control of the 
legislature. Neither branch of the city council is a 
court, or in accurate use of language, vested with 
any judicial functions whatever. Nor are its mem- 
bers chosen with any view to their fitness for the 
exercise of such functions. To allow such a body to 
punish summarily by imprisonment the refusal to 
answer any inquiry which the whole body, or one 
of its committees, may choose to make, would be a 
most dangerous invasion of the rights and liberties 
of the citizen. * * * The legislature may also 
provide for the punishment, upon indictment and 





trial in the courts of justice, of any person who, 

being duly summoned, refuses to appear and testify 

before any board or tribunal upon any matter which 
it is authorized by law to investigate or decide. 

But the legislature cannot delegate to or confer 

upon municipal boards or officers that are not courts 

of justice, and whose proceedings are not an exercise 
of judicial power, the authority to imprison and 
punish, without right of appeal, or trial by jury. 

The result is, that so much of the statute of 1863, 

chap. 158, as undertakes to confer such authority 

upon either branch of a city council, or upon the 
selectmen of a town, is inoperative and void, be- 
cause it is a violation of the constitution of the com- 
monwealth and contrary to the law of the land. 

Prisoner discharged.” 

The Canal Investigating Commission of New 
York was not a court of justice in any sense. It had 
no power to make any decision or determination 
binding upon the State or any of its citizens, or to 
decide any issue between them. It is difficult to see 
why the principle determined by the Massachusetts 
court is not in direct conflict with the decision of 
that of New York. 

——__~————— 

HOMESTEAD EXEMPTIONS — CONSTRUCTION 
— LEGISLATIVE INTENT — FRAUD IN RELA- 
TION TO THE DEALINGS WITH THE HOME- 
STEAD. 


RIOR to 1850 this now important branch of the law 
was but little known, having no place in the digest 
or reports until about that time. Since then many 
decisions have been made bearing upon the varied 
questions which have arisen, and in view of the dis- 
tressed condition of the finances of the country, this 
branch of the law will receive in the future far greater 
attention than even heretofore, both from the profes- 
sion and the bench. 

The homestead is in substance an estate tail; first, to 
the survivors, husband or wife; and second, to the 
issue of either, and is in derogation of the common 
law. 

The removal of the burden imposed upon the debtor 
by the common law is the object of these homestead 
statutes, the mischief to be remedied. 

Chief Justice Dixon in Phelps v. Rooney, 12 Wis. 698, 
says: ‘‘ By the common law, an indigent debtor could be 
compelled, in satisfaction of his debts, to part, not 
only with the necessary comforts, but with the most 
meagre means of the support of life. This rigorous 
and unrelenting system for enforcing obligations was 
felt to be a great social and political evil. Beside the 
misery and suffering which it brought upon the debtor 
and his family, it was often injurious to society at 
large, by rendering them not only useless, but some- 
times burdensome members of it. This was the mis- 
chief which had been the subject of complaint, and 
which the legislature, by the section of the statute un- 
der consideration, designed in part to remedy; it was 
the disease of the body politic which they resolved to 
cure.”’ * * ‘“* But while a rigid and exact compliance 
with contracts and obligations was esteemed a matter 
of general public good, to enforce which it behooved 
the State to furnish its citizens with adequate means 
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and facilities, still, in view of the unfortunate condi- 
tion of many debtors, and the social and political 
evils which it engendered, it was considered better for 
society at large to withdraw from creditors so much 
of that coercive power which had theretofore re- 
mained in their hands, as was requisite to enable 
debtors, if they chose, by retaining those necessary 
comforts to ameliorate their condition and relieve the 
public of an unwelcome burden.” 

While this distinguished jurist makes these observa- 
tions as a basis of his dissenting opinion in the case, 
it will no less be recognized as a perspicuous and accu- 
rate statement of the law, and the objects to be at- 
tained in the enactment of these statutes. Such be- 
ing the humane objects had in view, how are statutes 
granting the exemption to be construed ? 

CONSTRUCTION. 


There has undoubtedly been great conflict of opin- 
ion as to the construction to be given to this and 
kindred statutes, i. e., those affecting married women 
in their separate property. Some courts holding to a 
strict construction, Perkins v. Perkins, 62 Barb. 531; 
Rue v. Alter, 5 Denio, 119, others regarding them as 
highly remedial, following the spirit rather than the 
letter, De Voies v. Conklin, 22 Mich. 255. The former 
class, says Sedgwick, ‘*‘ seem to regard the common law 
as recognizing the constitution, rather than the con- 
stitution the common law.”’ 

The better view is, that these statutes should receive 
a liberal construction. Judge Dillon, 1 Am. Law Reg. 
(N. 8.) 647, and cases there cited; Banker v. Collins, 
4 Neb. 494; Cox v. Wilder, 2 Dillon’s C. C. 49; Charles 
et al. v. Lamberson, 1 Clark (Ia.), 441; White v. Car- 
penter, 2 Paige, 229; Deer v. Chapman, 25 Ill. 610. 

LEGISLATIVE INTENT. 


I propose to put a case, in relation to which it may 
be fair to say there is a chance forargument. Sup- 
pose the legislature has exempted from forced sale one 
lot in an incorporated town or city, together with all 
the improvements; and these lots generally, at the 
time of the passage of the law, being of a particular 
size — say fifty by one hundred feet—none larger. 
Did the legislature intend to limit the lot thus ex- 
empted to the particular size mentioned? Was the 
intention to exempt any sized lot, no matter how large, 
if in the addition thereafter attached and the plat re- 
corded, it was called a lot, and so treated for the gen- 
eral purpose of the city government? Suppose, after 
the passage of such a homestead law, suburban prop- 
erty, then within the corporate limits, but not subdi- 
vided, should afterward be laid off into lots and 
blocks — the lots containing five acres — recorded, and 
in all respects forming part of the city proper at the 
time of the question of exemption occurring, is such 
a lot within the purview of the statute referred to? 
Was it the intention that, for all time to come, no lot 
greater in size than those forming part of the city at 
the time of the passage of the law should be exempt? 
Was it not, rather, the intention, that in view of the 
greater value of land, within the more thickly settled 
portions of the city, the suburban property owner — 
his land being of less value per acre, or foot — would 
eventually, as the growing demands of the city re- 
quired, lay off and plot his land into lots having a 
greater area, and when so done, and becoming a part 
of the city by addition, the lots, whatever the size, 
came within, not only the letter, but the spirit of the 
law? Suppose that the act which exempted the one 





lot within the city also exempted ten acres of this 
suburban property if not laid off in lots and blocks, is 
not the intention of the legislature then very clear, 
and the outside lot, no matter what its size, if within 
the ten acre limit, comes strictly within the purview of 
the act? The objects to be attained —and we have 
seen what they are and what was said by the law- 
makers—are, especially in: this class of cases, to be 
taken as our guide in solving the question of intent. 
In the passage of such a law, how many members of 
the law-making body, who voted for its passage, had 
in view the questions put? Even if it could be ascer- 
tained just how their minds revolved the question 
which would ultimately arise in the due administra- 
tion of such a law, would it be a satisfactory mode of 
arriving at the intention? How futile such an at- 
tempt would be I need not stop to discuss. There is 
but one mode, one safe rule, and that is: ‘‘ The legisla- 
tive intent must be taken as expressed by the words 
which the legislature has used, all attempts by any kind 
of evidence to get at a legislative meaning different 
from that embodied in the words of the enactment 
would, from the nature of things, prove illusory and 
vain.”’ Sedgwick’s Stat. Con. 338. 

In Supervisors, etc., v. The People, 7 Hill, 511, Sena- 
tor Porter uses this language: ‘‘ I hold that in respect 
to the intention of the legislature, where the language 
of the act is explicit, the courts are bound to seek for 
it in the words of the act, and are not at liberty to sup- 
pose that they intended any thing different from what 
their language imports.’’ Authorities might be mul- 
tiplied upon this question, but it would seem too ob- 
vious to need further attention, and that in the case 
put, the entire lot, without regard to its size or value, 
would be exempt. The rules of interpretation as re- 
solved by the Barons of the Exchequer are especially 
applicable as the guide in the case under considera- 
tion: 1. ‘‘ What was the common law before the mak- 
ing of the act?”’ 2. ‘‘What was the mischief and de- 
fect for which the common law did not provide?” 
3. ‘* What remedy the Parliament hath resolved and 
appointed to cure the disease of the Commonwealth?” 
4. ** The true reason of the remedy.” 

In Iowa, Finley v. Deitrick, 12 Iowa, 516, a some- 
what analogous question was determined. In 1853 the 
legislature extended the limits of Dubuque, so as to 
take in a tract of six acres, owned by the judgment 
debtor. In April, 1857, the debtor moved upon the 
premises and occupied the whole tract as his home- 
stead. The homestead law, passed prior to the act of 
extension, limited the exemption to one-half acre if 
within town plot. In July, 1857, the debt was con- 
tracted upon which judgment was obtained, and it 
was sought to subject this property to the payment of 
the debt. The court held that the entire tract was 
exempt from judicial sale, the same never having been 
subdivided into smaller parcels, and not being within 
the town plat as contemplated by the statute. The 
late decision by Cooley, J., Barber v. Rooraback, 15 Alb. 
Law Jour. 497, sustains this view. 

Fraud in relation to the dealings with the homestead. 
—If it be conveyed in fraud of creditors, does that 
fact destroy the homestead right of the debtor? It is 
a familiar doctrine, that when a debtor conveys prop- 
erty, subject to sale, with intent to defraud creditors, 
that equity will treat the conveyance void, and deal 
with the property as though it remained in the debtor. 
But how is it, if property, not subject to sale on judi- 
cial process, be conveyed in alleged fraud of creditors? 





Courts of equity might adjudge the conveyance void, 
but the right of homestead would still exist in the 
debtor. The precise question was so decided in the 
following cases: Cox v. Wilder, 2 Dillon’s C. C. 45; 
Smith v. Kehr, id. 50; Bartholomew v. West, id. 290; 
Dreutzer v. Bell, 11 Wis. 114; Sears v. Hanks, 14 Ohio 
St. 298. G. W. A. 
Omana, July, 1877. 
—_ 


LIABILITY OF A PRINCIPAL UPON A SEALED 
CONTRACT. 
Brices v. PARTRIDGE, 64 N. Y. 357; AFFIRMING 39 
N. Y. SuPEeRIOR Cr. 339. 


E doctrine is established in this and 6ther States 
that where an agent is authorized by parol to contract 
for his principal, and executes the agreement under 
seal, such agreement, if valid without a seal, is binding 
on the principal asa simple contract. Lawrence v. Tay- 
lor, 5 Hill, 118; Warrall v. Munn, 5 N. Y. 229; Stowell 
v. Eldred, 39 Wis. 614; Dickerman v. Ashton, 21 Minn. 
5388; Minor v. Willoughby, 3 id. 225. Cowen, J., in 
speaking of a specialty executed by an attorney with- 
out authority under seal, says: ‘‘ Yet in such case it 
does not follow that it shall not operate at all. If the 
contract may be made without deed, the seal shall not 
prevent its inuring as a simple contract, though the 
authority be by parol, or merely implied from the rela- 
tions between the principal and agent.” 5 Hill, 113. 
As the agent had no authority to affix a seal to the in- 
strument, which would be effectual without one, the 
instrument will be good as a simple contract. 

The doctrine is also settled in this State, and is sup- 
ported by high authority elsewhere, that a principal 
may be charged upon a written parol executory con- 
tract entered into by an agent in his own name, within 
his authority, although the name of the principal does 
not appear in the instrument, and was not disclosed, 
and the party dealing with the agent supposed that he 
was acting for himself; and this doctrine is applicable 
to contracts which are required to be in writing, as to 
those where a writing is not essential to their validity. 
Per Andrews, J., in Briggs v. Partridge, 64 N. Y. 
362. 
Therefore, where an agent is authorized by parol to 
contract for his principal, and executes the agreement 
in the name of his principal under seal, or, in his own 
name, but disclosing, or not disclosing, the name of 
the principal on the face of the instrument, in either 
case the agreement inures as a simple contract, and 
parol evidence is admissible to charge the principal 
thereon, even though he has not received any benefit 
therefrom. Is not this a logical conclusion from the 
premises? Is not the contract, in either case, to be 
considered as asimple contract? Are they not founded 
on the same reasons, and should they not be gov- 
erned by the same rule? In either case the agent 
had no authority to affix a seal to the agreement 
and it was not essential to its validity; therefore, in 
either case, the instrument inured as a simple con- 
tract. If the contract is to be considered as a contract 
not under seal, then the rules applicable to those con- 
tracts are to govern. But if it is to be considered as 
a specialty, then the rules applicable to specialties are 
to govern. This question has been considered by the 
Court of Appeals in the case under consideration. 
We will quote from the opinion of the court, by An- 
drews, J.: ‘‘Can a contract under seal, made by an 
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agent in his own name for the purchase of land, be 
enforced as the simple contract of the real principal 
when he shall be discovered? No authority for this 
broad proposition has been cited. There are cases 
which hold that when a sealed contract has been exe- 
cuted in such form, that it is, in law, the contract of 
the agent and not of the principal, but the principal's 
interest (?)in the contract appears upon its face, and 
he has received the benefit of performance by the 
other party and has ratified and confirmed it by acts 
in pais, and the contract is one which would have been 
valid without a seal, the principal may be made liable 
in assumpsit upon the promise contained in the in- 
strument, which may be resorted to to ascertain the 
terms of the agreement. * * * We find no author- 
ity for the proposition [then you should have consid- 
ered it on principle], that a contract under seal may be 
turned into the simple contract of a person not in any 
way appearing on its face to be a party to or inter- 
ested in it, on proof dehors the instrument, that the 
nominal party was acting as the agent of another, and 
especially in the absence of any proof that the alleged 
principal has received any benefit from it, or has in 
any way ratified it, and we do not feel at liberty to 
extend the doctrine applied to single contracts, exe- 
cuted by an agent for an unnamed principal, so as to 
embrace this case.”’ : 
The authorities do not make the qualification, that 
the name of the principal must appear in the instru- 
ment, or that he must have received some benefit, or 
ratified and confirmed it by acts in pais, but they state 
the proposition broadly, that if the instrument would 
be valid without a seal, the addition of a seal will not 
prevent its inuring as a’simple contract; being affixed 
without authority, it is to be disregarded and treated as 
surplusage. Indeed,the mere fact that the principal’s 
name was disclosed in the writing, and he received 
the benefit of performance by the other party, would 
not change the nature of the contract nor dispense 
with the necessity of proving an authority under seal. 
Is the contract in this case to be considered as a sim- 
ple contract or a specialty? If the former, then it 
is not essential that the principal’s name should ap- 
pear in the instrument. If the latter, then the rule 
is strict, that the instrument must be executed in the 
name and as the act or deed of the principal, and the 
agent’s authority must be under seal. If these re- 
quirements are not complied with the principal is not 
liable, at least upon the instrument; and it is difficult 
to see how, or upon what principle of law, he can be 
charged with liability for benefits received under the 
contract. It is not his contract, and cannot, there- 
fore, be admitted in evidence. He cannot be charged 
upon an implied contract, for another party expressly 
contracted to pay for the benefit received, and it is a 
general rule that a contract will not be implied where 
an express one is made. In order to charge the prin- 
cipal with liability, the instrument must be regarded 
asasimple contract. We are aware that it has been 
held by learned courts, that where an instrument is 
not properly executed in the name of the principal, so 
as to charge him thereon, he may be held liable upon 
the common counts for goods sold and delivered, and 
the writteu contract may be received in evidence, 
“not as a basis of recovery, but to show that it was 
void’’! 22 Barb. 143. Or, in other words, the “ princi- 
pal may be made liable, in assumpsit, upon the prom- 
ise contained in the instrument, which may be resorted 
to to ascertain the terms of the agreement.” That is 
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to say, the contract is not his contract, he is not liable 
upon it, and it cannot be used as a basis of recovery, 
but the judge may look at it sideways or through his 
fingers so as to ascertain the terms of the agreement. 
Such nice distinctions in the law must make the ju- 
dicious grieve, if they do not make the injudicious 
smile. If the principal cannot be charged upon the 
written contract, then it is inadmissible against him 
for any purpose whatever. If the principal is not lia- 
ble upon it, he cannot sue upon it without taking an 
assignment. Where agents or officers of a corporation 
affix their own seals to their signatures, and not the 
seal of the corporation, the latter may be charged in 
an action of assumpsit. 19 Johns. 60; 4 Wend. 285. 
The fallacy of the learned judge’s argument consists 
in this, that the instrument is a specialty, when it is 
not such. Even though the contract was properly exe- 
cuted in the name of the principal, he could not be 
charged, the agent’s authority not being under seal. 
We state our propositions thus: If an agent affixes a 
seal to an instrument, without authority, and the in- 
strument does not require a seal, it will inure as a sim- 
ple contract. An agent without authority affixed a 
seal to the instrument, and the instrument would be 
effectual without one; therefore, the instrument inured 
as a simple contract. We have not made a critical 
examination and study of all the authorities, but we 
think that the principles and analogies of the law lead 
to the conclusion that the instrument in this case 
inured as a simple contract, and that, therefore, the 
principal is liable thereon. It was also observed, in 
this case, that ‘“‘ persons dealing with negotiable in- 
struments are presumed to take them on the credit 
of the parties whose names appear upon them; and a 
person not named thereon cannot be charged upon 
proof that the ostensible party signed or indorsed as 
his agent.”” Perhaps there are as many authorities in 
this State against this doctrine as there are in favor 
of it. ‘If the law be a science and really deserves so 
sublime a name, it must be founded on principle and 
claim an exalted rank in the empire of reason.” 
F. P.M. 








—_——— 

JURISDICTION OF EQUITY IN ACTIONS FOR 
INFRINGEMENT — PATENTABILITY OF A 
PROCESS. 


‘HE case of Cochrane et al., appellants, v. Deener et 

al., decided at the late term of the Supreme Court 
of the United States, was a suit in equity, instituted 
in the Supreme Court of the District of Columbia 
for injunction and relief against an alleged infringe- 
ment of various patents belonging to the complain- 
ants. The bill was dismissed, and the complainants 
appealed. 

A preliminary question is raised with regard to the 
jurisdiction of the court below to hear the case ona 
bill in equity, before a determination of the rights 
of the parties in an action at law. 

The powers of the Supreme Court of the District of 
Columbia, in patent cases, are the same as those of the 
Circuit Courts of the United States. See Revised 
Statutes relating to the District of Columbia, sec- 
tions, 760, 764. 

The Circuit Courts were first invested with equity 
jurisdiction in patent cases by the act of February 15, 
1819, which declared that these courts should have 
“original cognizance, as well in equity as at law, of all 
actions, suits, controversies, and cases, arising under 
any law of the United States, granting or confirming 
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to authors or inventors the exclusive right to their 
respective writings, inventions, and discoveries; and 
upon any bill in equity, filed by any party aggrieved 
in any such cases, should have authority to grant 
injunctions, according to the course and principles of 
courts of equity,” ete. 

This law was substantially re-enacted in the seven- 
teenth section of the patent law of July 4th, 1836, and 
the fifty-fifth section of that of July 8th, 1870, special 
powers to assess damages in equity cases being also 
conferred by the latter act. 

Before the act of 1819 was passed, the Circuit Courts 
had cognizance of actions at law brought to recover 
damages for the infringement of patents, but not of 
suits in equity in relation thereto unless the parties 
happened to be citizens of different States. Phillips on 
Pat. 379; Livingston v. Van Ingen, 1 Paine, 54; Sulli- 
vanv. Redfield, id. 447. Under that act and the subse- 
quent acts in which it became incorporated, bills in 
equity for injunction, discovery, and account have 
constantly been sustained, frequently without any 
previous action at law. As said by Mr. Justice Grier 
in a case decided at the circuit, “It is true that in 
England the chancellor will generally not grant a final 
and perpetual injunction in patent gases, when the 
answer denies the validity of the patent, without send- 
ing the parties to law to have that question decided. 
But even there the rule is not universal; it is a prac- 
tice founded more on convenience than necessity. It 
always rests in the sound discretion of the court. A 
trial at law is ordered by a chancellor to inform his 
conscience, not because either party may demand it 
as a right, or that a court of equity is incompetent to 
judge of questions of fact, or of legal titles. In the 
United States, the practice is by no means so general 
asin England.’’ Goodyear v. Day, 2 Wall. C. ©. R. 
296. Subsequently, in the case of Sickles v. Gloucester 
Manufacturing Co., 3 Wall. C. C. R. 196, the same judge 
said: ‘*The courts of the United States have their 
jurisdiction over controversies of this nature by stat- 
ute, and do not exercise it merely as ancillary toa 
court of law.” And after quoting the statute, he pro- 
ceeds: ‘‘ Having such original cognizance * * * 
the courts of the United States do not, in all cases, 
require a verdict at law on the title, before granting a 
final injunction, or concede a right to every party to 
have every issue as to originality or infringement tried 
by a jury.” 

The position of Justice Grier is undoubtedly true, 
that, whether a case shall be first tried at law is a ° 
matter of discretion, and not of jurisdiction; and, 
in this matter, the courts of the United States, 
sitting as courts of equity in patent cases, are much 
less disposed than the English courts are, to send 
parties to a jury before assuming to decide upon the 
merits. 

But the counsel for the defendants suggest that the 
Revised Statutes have not preserved, in entirety, the 
previous enactments on this subject; but have omitted 
the vesting of original cognizance in the Circuit Courts 
sitting as courts of equity in patent cases. From a 
careful consideration, however, of all the sections of 
the Revised Statutes on the subject, we think that no 
intention is evinced to make any change in the law. 
The original enactments are separated into distinct 
parts, and somewhat condensed; but the substance of 
them is retained. By section 629, the Circuit Courts 
are invested with jurisdiction, among other things, 
“Ninth, of all suits at law or in equity arising under 
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the patent or copyright laws of the United States.” 
And by section 4921, it is declared, that ‘‘ the several 
courts vested with jurisdiction of cases arising under 
the patent laws shall have power to grant injunctions 
according to the course and principles of courts of 
equity,’’ ete., following precisely the language used in 
the act of 1870, the last previous revision of this branch 
of the law. The grant of jurisdiction is as broad and 
general as it could well be, and the mode of exer- 
cising it is prescribed in precisely the same terms as 
in previous statutes. 

One of the questions raised was as to the patentabil- 
ity of a process independent of the instrumentalities 
employed in effecting it. The court said that a pro- 
cess may be patentable irrespective of the particular 
form of the instrumentalities used, cannot be dis- 
puted. If one of the steps of a process be that a cer- 
tain substance is to be reduced toa powder, it may 
not be at all material what instrument or machinery 
is used to effect that object, whether a hammer, a 
pestle and mortar, ora mill. Either may be pointed 
out, but if the patent is not confined to that particu- 
lar tool or machine, the use of the others would be an 
infringement, the general process being thesame. A 
process is a mode of treatment of certain materials to 
produce a given result. It isan act, or a series of acts, 
performed upon the subject-matter to be transformed 
and reduced to a different state or thing. If new 
and useful it is just as patentable as is a piece of 
machinery. In the language of the patent law, it is 
an art. The machinery pointed out as suitable to 
perform the process may or may not be new or patent- 
able; whilst the process itself may be altogether new, 
and produce an entirely new result. The process 
requires that certain things should be done with 
certain substances and in a certain order; but the 
tools to be used in doing this may be of secondary 


consequence. 
———_~__—- 


COMPUTATION OF TIME IN BANKRUPTCY 
PROCEEDINGS. 


N the case of Dutcher et al., appellants, v. Wright, 
assignee, decided by the Supreme Court of the 
United States at its recent term, a question as to the 
cemputation of time under the bankrupt law came 
up. It was shown that appellants had secured a trans- 
fer of property from respondent's assignor in fraud of 
the bankrupt law, and the dispute was whether the 
petition in bankruptcy was filed within the statutory 
four months. The court first defines what constitutes 
insolvency under the act, saying: Insolvency in the 
sense of the bankrupt act means that the party whose 
business affairs are in question is unable to pay his 
debts as they become due, in the ordinary course of 
his daily transactions; and a creditor may be said to 
have reasonable cause to believe his debtor to be in- 
solvent, when such a state of facts is brought to his 
notice respecting the affairs and pecuniary condition 
of his debtor as would lead a prudent man to the con- 
clusion that the debtor is unable to meet his obliga- 
tions as they mature, in the ordinary course of his 
business. Buchanan v. Smith, 16 Wall. 308; Toof v. 
Martin, 13 id. 40. 

Reasonable cause for such a belief cannot arise un- 
less the fact of insolvency actually existed, but if it 
appears that the debtor giving the preference was ac- 
tually insolvent, and that the means of knowledge 
were at hand, aud that such facts and circumstances 





were known to the creditor securing the preference as 
clearly ought to have put a prudent man upon inquiry, 
it must be held that he had reasonable cause to believe 
that the debtor was insolvent, if it appears that he 
might have ascertained the fact to be so by reasonable 
inquiry. Scammon v. Cole, 5 N. B. Reg. 263; Wilson 
v. City Bank, 17 Wall. 487. In regard to the main 
question, the court said: It is insisted by the re- 
spondents that the notes, acconnts and property were 
not assigned to them within four months before the 
petition in bankruptcy was filed in the District Court 
by the insolvent debtor. Both parties agree that the 
petition in bankruptcy was filed April 8, 1870, and it 
appears both by the bill of complaint and the plea 
filed by the respondents that the notes, accounts and 
property were assigned by the bankrupt to the re- 
spondents the 8th of December of the preceding year. 
Undisputed as the facts are, the decision must turn 
upon the construction of the bankrupt act. 14 Stats. 
at Large, 534; Rev. Stats., § 5128. 

‘Taken literally it might be suggested that the phrase, 
** four mouths before the filing of the petition,’’ would 
exclude the day the petition was filed, fractions of a 
day being forbidden in such a computation; nor 
would it benefit the respondents if the rule prescribed 
by section 5013 of the Revised Statutes should be ap- 
plied, which is that in all cases in which any particu- 
lar number of days is prescribed in that title, or shall 
be mentioned in any rule, or order of court, or gen- 
eral order which shall at any time be made under the 
same for the doing of any act or for any other pur- 
pose, the same shall be reckoned, in the absence of any 
expression to the contrary, exclusive of the first and 
inclusive of the last day. 

Where the phrase to be construed does not contain 
any expression to the contrary the enactment is that 
that rule shall apply, leaving it to be understood that 
the phrase to be construed may contain words pre- 
scribing its own rule in that regard, and that, if it 
contains any inconsistent expression to the contrary, 
the rule prescribed in that section shall not nec- 
essarily control the meaning of the phrase to be con- 
strued. 

Apply that qualification to the rule prescribed in 
section 5013 and still it might be suggested that the 
meaning of the phrase, “ within four months before 
the filing of the petition,’’ is entirely consistent with 
that rule. 

Unless the day when the notes, accounts and property 
were assigned and the day when the petition in bank- 
ruptcy was filed are both included in the computation, 
the defense fails and the complainant is entitled to 
an affirmance of the decree. Neither argument or 
authority is found in the brief of the respondents 
supporting any such rule of construction, and it is be- 
lieved that no decided case can be referred to, where 
such a theory was ever adopted. Decided cases may 
be found in which it is held, where an act is required 
by statute to be done a certain number of days ut least 
before a given event, that the time must be reckoned 
excluding both the day of the act and that of the 
event. The Queen v. The Justices, 8 Ad. & El. 178; 
Zouch v. Empsey, 4 Barn. & Ald. 522; Mitchel v. Fos- 
ter, 12 Ad. & Ell. 172. 

Search has been made in vain for a decided case in 
which it is held that both the day of the act and the 
day of the event shall be included in the computation 
in order to ascertain the specified period of time. 
Cases may be found in which it is held that where the 





THE ALBANY LAW JOURNAL. 


101 











computation is to be made from an act done, the day 
on which the act is done is to be included. Arnold 
vy. United Stutes, 9 Cranch, 120. 

Exceptions undoubtedly exist to that rule, and it 
must be admitted that there are many cases in which 
itis held that the last day is included and that the 
first is excluded. 

Speaking of the conflict of judicial decision upon 
the subject, Lord Mansfield said that the cases for 
two hundred years had only served to embarrass a 
point which a plain man of common sense and under- 
standing would find no difficulty in construing, and 
he came to the conclusion that courts of justice ought 
to construe the words of parties so as to effectuate 
their deeds and not destroy them, and that “ from the 
date ’’ may, in popular use and even in strict propriety 
of language, mean either inclusive or exclusive. Pugh 
v. Leeds, Cowper, 714. 

Special reference was made to that decision in the 
case of Griffith v. Bogert, 18 How. 163, in which this 
court held to the effect that the general rule is to treat 
the day or terminus a quo from which the period of time 
is to be calculated, as inclusive, and they applied that 
rule in the decision of that case, but they remarked 
in the opinion that ‘‘every case must depend on its 
own circumstances.’’ Thirty years before that the 
Supreme Court of New York decided that it was the 
practice of that court, where an act is to be done 
within a specified number of days, to consider the 
day on which notice is given and the day on which the 
act is to be done, the one inclusive and the other exclu- 
sive, without any particular designation that the one or the 
other shall be exclusive. Gillespie v. White, 16 Johns. 
120. 

Three of the courts of England, to wit, the King’s 
Bench, the Common Pleas, and the Exchequer, forty- 
five years ago adopted the following rule to regulate 
the practice in those courts: ‘‘ That in all cases in 
which any particular number of days, not expressed 
to be clear days, is prescribed by the rules or practice 
of the courts, the same shall be reckoned exclusively 
of the first day aud inclusively of the last day, unless 
the last day shall happen to”’ be dies non in legal con- 
templation. 8 Bing. 307. 

Repeated attempts have been made to settle the 
question, but different rules still prevail in different 
jurisdictions. 

Due weight in every case should be given to the 
words of the phrase to be construed, and by so doing 
many of the reported cases otherwise seemingly in- 
consistent may be satisfactorily reconciled. Still it 
must be admitted that it is difficult, if not impossible, 
to deduce from the reported decisions any rule which 
will apply in all cases, nor is it necessary to make the 
attempt in this case, as the court is unanimously of 
the opinion that the day the petition in bankruptcy 
was filed must be excluded in making the computa- 
tion, and that the decree of the Circuit Court is cor- 
rect. Rev. Stats., § 5013. 

—_———_e—_____ 


RECENT BANKRUPTCY DECISIONS. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

What it passes: badge of fraud.—An assignment for 
the benefit of creditors of ‘*‘ all the goods, chattels and 
effects and property of every kind, personal and 
mixed,’’ does not pass the real estate to the assignee. 
Inasale by an insolvent vendor, inadequacy of price 
is evidence of fraud, and the question of fraud on 





such sale should be left to the jury. Sup. Ct., Penn- 
sylvania. Rhoads v. Blatt, 16 Nat. Bankr. Reg. 82. 
ATTACHMENT. : 

Lien of attachment issued under laws of Vermont.—- 
Under the laws of Vermont an attachment of a debt 
by trustee process creates a lien on the funds in the 
hands of the trustee after service upon him, although 
no notice is given to the principal debtor. Such lien 
is alien by attachment by mesne process and will be 
saved when made the prescribed length of time before 
the commencement of the proceedings in bankruptcy. 
U.S. Dist. Ct., Vermont. In re Peck, 16 Nat. Bankr. 


Reg. 43. 
JURISDICTION. 


State court and bankrupt court: habeas corpus.— 
Where a decree operating as a lien upon defendant’s 
estate has been obtained in a State court, and the de- 
fendant afterward goes into bankruptcy, proceedings 
under State statute will not lie before a State officer 
against defendant for discovery of his estate similar 
to those given by section 5086 of the Revised Statutes 
of the United States; they must be taken in the bank- © 
ruptcy court. Where such proceedings are taken be- 
fore a State officer, and the bankrupt is imprisoned by 
him, he will be released on habeas corpus by a United 
States court, where the decree of the State court is not 
for a fiduciary debt of the bankrupt. Section 5117 does 
not embrace the surety in a guardian’s bond among 
those not released by a discharge in bankruptcy. U. 
8. Cire. Ct., E. D. Virginia. Ea parte Taylor, 16 Nat. 


Bankr. Reg. 40. 
PARTNERSHIP. 


1. Sale of interest of partner on execution: what is 
partnership property.—The sale on execution of either 
or both the partners’ interest in the joint assets 
gives to the purchaser only an interest in such as- 
sets as may remain after the payment of the part- 
nership debts. The fact that the interest of both 
partners were sold on separate executions to the same 
purchaser can have no effect to enlarge the interest of 
either partner acquired by such purchaser on the sep- 
arate sale of such interest, nor to discharge the assets 
from liability for the partnership debts. Premises 
used by partners for the purpose of carrying on their 
business prima facie form part of the partnership 
property; but this presumption may be rebutted. U? 
8. Dist. Ct., California. Osborn v. McBride, 16 Nat. 
Bankr. Reg. 22. 

2. Partners in two firms: former adjudication.—The 
fact that persons have been adjudicated bankrupts as 
members of one firm is no bar to nor does it defeat a 
petition against them as partners with others in 
another firm. As to whether the individual prop- 
erty of such persons should go to pay the debts of the 
former or of the latter firm, quere. U.S. Cire. Ct., 
W.D. Wisconsin. In re Jewett & Co., 16 Nat. Bankr. 
Reg. 48. 

PRACTICE. 

Confirmation of sale.—Under the rules of practice 
in the District of Maine the United States District 
Court for that district will not confirm any sales made 
by an assignee, but will leave the purchaser to estab- 
lish his title whenever the occasion may arise. U.S. 
Dist. Ct., Maine. In re Alden, 16 Nat. Bankr. Reg. 39. 

PREFERENCE. 

Exchange of securities, when not.—The exchange of 
a mortgage for notes, in pursuance of a parol contract 
that such mortgage should be given when the creditor 
asked for it, is not a preference under the provisions 





102 


THE ALBANY LAW JOURNAL. 





a 





of the bankrupt act, although made within four 
months before the commencement of bankruptcy 
proceedings. N.Y. Sup. Ct., 8d Dept. Hewitt, us- 
signee, v. Northup, 16 Nat. Bankr. Reg. 27. 

PROOF. 

Of debt taken in foreign country.—Proof of debt can 
only be taken in a foreign country before one of the 
officers authorized by section 5079 of the Revised 
Statutes to do so. U.S. Dist. Ct., 8. D. New York. 
In re Lynch et al., 16 Nat. Bankr. Reg. 38. 

WAIVER. 

Discharge in bankruptcy may be waived: position of 
assignee.—A debtor who has been discharged in bank- 
ruptcy may waive the discharge and allow a judgment 
to be recovered against him for the original debt. 
Where the debtor has waived his discharge as a de- 
fense, it cannot be raised by one who is in possession 
of property of the debtor, transferred with intent to 
defraud creditors, in an action to set aside such trans- 
fer. The assignee is but a trustee for the creditors; 
while he holds the property a creditor may bring an 
action to set aside a transfer by the bankrupt as fraud- 
ulent, if he makes the assignee a party; if not, the 
defendant must set this up as a defect of parties. 
Upon the discharge of the assignee the property re- 
maining in his hands reverts to the debtor without 
reassignment. N. Y Sup. Ct., 3d Dept. Dewey v. 
Moyer, 16 Nat. Bankr. Reg. 1 

WITNESS. 

Death of bankrupt: interest.—When the bankrupt is 
dead, a creditor offering himself as a witness to prove 
his claim, cannot be excluded on the ground of inter- 
est. The proof of debt against an estate in bankruptcy 
is a proceeding in rem and not a proceeding against a 
bankrupt nor against his executors or administrators 
in case of his death. U.S. Dist. Ct., Vermont. In 
re Merrill, 16 Nat. Bankr. Reg. 35. 

—_—+>_——_ 


COURT OF APPEALS ABSTRACT. 
ACTION. 


When process does not protect sheriff: husband and 
wife: another action pending.—In an action for tres- 
pass committed by a sheriff in taking personal prop- 
erty which was in the possession of plaintiff and in 
which she had an interest, upon process issued in an 
action of replevin against another, held, (1) that the 
papers in the replevin suit were no protection to the 
sheriff; (2) that the fact that plaintiff was the wife of 
the defendant in the replevin suit would not affect the 
matter, and (3) that the circumstance, if true, that the 
defendant in the replevin suit was an agent of plain- 
tiff in this action would not render the provisions of 
Code, section 216, applicabJe, and plaintiff would not 
be affected or bound by the result of such suit. Judg- 
ment below affirmed. Otis v. Williams. Opinion by 
Folger, J. 

[Decided June 19, 1877.] 
CORPORATION. 

1. Lake Shore, etc., Railway Co. not a foreign corpora- 
tion: examination of transfer books by stockhoiders.— 
The Lake Shore and Michigan Southern Railway Com- 
pany held to be a domestic and not a foreign corpora- 
tion, and chapter 165 of the Laws of 1842 held to have 
no application to this case but to the transfer agents 
of foreign corporations only. The provisions of the 
Revised Statutes (1 Edm. Stats. 558) held to apply to 
this case and to authorize an examination of books 





containing the names of stockholders within thirty 
days previous to any election of directors. Appeal 
dismissed. Matter of Sage v. Lake Snore & M. S. Ry. 
Co. et al. Opinion per curiam. 

2. Rights of stockholders to examine books: man- 
damus : appealable order.—The statute last mentioned 
does not deprive stockholders of a corporation of the 
right to examine its transfer books for proper pur- 
poses and on proper occasions at other times, and a 
proceeding by mandamus may be invoked for the pur- 
pose of enforcing such right. But the granting or re- 
fusing a mandamus is discretionary, and an appeal 
from the General Term does not lie to this court from 
an order in such proceeding. Ib. 

[Decided June 19, 1877.] 
NEGLIGENCE. 


1. When a question for jury: contributory negligence. 
~The Albany and Susquehanna Railroad Company, 
by whom plaintiff's intestate was employed as en- 
gineer, and the New York Central Railroad Company 
had an agreement whereby at a crossing of the two 
lines the trains of the former were to have a right of 
way and those of the latter to stop, and the latter 
company had ageneral rule directing all those in man- 
agement of its trains to stop at the crossing. The flag- 
man at the crossing was in the employ of both com- 
panies. A Central train approaching the crossing, he 
signaled it to proceed, which it did without stopping. 
Just then he saw the Susquehanna train, on which 
intestate was engineer, approaching, and signaled that 
to stop. The signal was not seen. He then signaled 
the Central train to proceed, but seeing that his signal 
to the Susquehanna train had not been noticed, he 
displayed a danger signal to both, but too late, for a 
collision took place and intestate was killed. Held, in 
au action for such death against the Central Railroad 
Company, that it was for the jury to determine 
whether there was negligence entitling plaintiff to a 
recovery on the part of defendant, or contributory 
negligence precluding recovery on the part of intes- 
tate. Judgment below affirmed. Wood, adm’x, v. N. 
Y. C.& H. R. R. R. Co. Opinion by Church, C. J. 

2. Violation of rules of railroad company by em- 
ployees.—A refusal to charge that a violation of the 
rules of the defendant by its employees was not neg- 
ligence, and a submission whether such neglect in this 
case caused the injury, and whether it was not neg- 
ligence not to be governed by the rules, held, not to be 
error. Ib. 

8. What constitutes. —The flagman knew that the 
Susquehanna train was to be expected at any time. 
He could see it three-quarters of a mile. Held, that 
a refusal to charge that if, at the time the flagman sig- 
naled the defendant’s train to come on, the Susque- 
hanna train was not in sight, his act was not negligent. 
Held, not error. Ib. 

(Decided June 19, 1877.] 
NEW YORK CITY. 

1. Contracts made with: condition precedent to pay- 
ment. — Plaintiff's intestate did work for the city of 
New York in making street improvements, the ex- 
pense of which was to be assessed upon the property 
benefited. By an ordinance of the city, it was pro- 
vided that, in work of such a character as this, final 
payment to the contractor should not be made until 
the assessment for the work should have been con- 
firmed by the common council. This ordinance was 
referred to in, and made a part of the contract entered 
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into with the intestate. Itis provided by statute 
(Laws 1859, chap. 302), that a board of assessors should 
pass upon work of this kind, and report the assess- 
ment made therefor to the common council, who 
should confirm the same or send it back to the board 
of assessment for revision, who should report again, 
when the same proceeding might be had. By Laws 
1861, chap. 308, and 1872, chap. 580, the duties and pow- 
ers of the common council were devolved upon a 
‘board of revision and correction.’’ Held, that before 
an action could be maintained against the city for the 
work done by intestate, it was necessary that the as- 
sessment therefor be confirmed according to the stat- 
ute, and a neglect or refusal of the authorities to act 
thereon, or improper action thereon, even though for 
invalid reasons, would not give a right of action. The 
remedy of the party aggrieved, in such case, was by 
certiorari or mandamus to review or compel action. 
Judgment below affirmed. Tone, Administrator, v. 
Mayor of New York. Opinion by Earl, J. 

2. Construction of contract : effect of statute wpon terms 
of : estoppel.— The fact that, at the time, the power of 
the common council to confirm the assessment did not 
exist, did not do away with a necessity for confirma- 
tion. The contract must be held to require confirma- 
tion by competent authority. The fact that the con- 
firmation of the assessment was an act to be performed 
by the agents of the defendant did not estop it from 
setting up the want of confirmation asa defense. In 
the discharge of duties imposed by the legislature the 
boards mentioned were not agents of the city, but in- 
dependent public officers. Ib. 

[Decided June 12, 1877.] 
SHIPPING. 


1. When general owner of chartered ship liable to third 
party shipping by.—M. & Co. of San Francisco were 
charterers of a ship of defendant fora voyage from 
that port to New York, but they had nothing to do 
with the victualing, manning or sailing of the ship, 
but this was done by defendant, and at his expense. 
Held, that the defendant, as general owner, was liable 
for the safe carriage of a trunk belonging to plaintiff, 
a third party, received by the master of the ship for 
carriage from San Francisco to New York. Judgment 
reversed and new trial granted. Robinson v. Chitten- 
den. Opinion by Folger, J. 

2. Delivery to charterer: when general owner not lia- 
ble. — Plaintiff delivered his trunk in San Francisco to 
the clerk of the charterers, who gave him a receipt. 
This clerk delivered the trunk to the master of the 
vessel, but there was nothing said or done at the time 
to distinguish it, nor was it distinguished from other 
goods put on board by the charterers. Held, that 
delivery of the trunk to the consignees of the char- 
terer in New York in the same manner that other 
goods shipped was delivered, would absolve defendant 
from liability to plaintiff. Ib. 

[Decided May 22, 1877. Reported below, 7 Hun, 133.] 


SURROGATE. 


1. Commitment for contempt by non-payment by exe- 
cutor of money ordered paid by surrogate: how orders 
of, enforced.— Respondent was committed to jail by a 
surrogate, the commitment directing that he be com- 
mitted to the common jail of the county of R., there 
to remain, charged with the contempt mentioned in 
said order, until he should have paid the fine therein 
imposed upon him for his misconduct, amounting to 
the sum of $5,876.58, with interest, and commanded 





the sheriff to take the prisoner and “keep him safely 
and closely in his custody until he shall have paid the 
fine,” etc. The contempt consisted in neglecting and 
refusing to pay over to parties entitled to it certain 
sums which the surrogate had ordered him, as exec- 
utor, to pay. Held, that the order of commitment 
was unauthorized and invalid. The act of the respond- 
ent was not a contempt, and could not be punished 
as such. Appeal dismissed. Matter of Watson v. Nel- 
son. Opinion by Rapalio, J. 

2. How decrees of, enforced: final decree : interlocutory 
order. — A decree of the nature of that made by the 
surrogate for the payment of a sum of money gener- 
ally, is capable of enforcement by execution against 
the body, but not by proceedings for contempt. For 
non-payment of a sum adjudged by a final decree, 
upon which the defendant is liable to imprisonment, 
the proper process is an execution against the body in 
the form prescribed by the court of chancery. For 
non-compliance with an interlocutory order, a precept 
of commitment, such as was used in that court under 
2R. 8. 535, § 4, or an execution under Laws 1837, chap. 
460, would be proper. 

[Decided May 22, 1877.] 
wILL. 

Construction of: intention of testator: construction 
sustaining will preferred to one destroying it.— A trust 
created by a will was for the preservation of the estate, 
and the payment of the net income from the rents and 
profits to the widow of testator, with this clause added, 
‘until all of my living children shall be of full age.”’ 
Held, that under the rule that if a will, or any clause 
of a will, is susceptible of two interpretations, that 
shall be adopted which will validate the provision and 
give effect to the disposition, rather than that which 
will destroy it (2 Jarm. on Wills, 743, Rule XVI), the 
meaning of the testator should be construed to be that 
the widow should be entitled to receive the income of 
his estate as long as she should live, unless all his liv- 
ing children should, during her life, attain their ma- 
jority, and in such case the provision was not in con- 
flict with the law against perpetuities. Judgment be- 
low affirmed. Provost v. Provost. Opinion by Allen, J. 
(Decided June 12, 1877. Reported below, 7 Hun, 81.] 

—_——__—__—— 

RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW JERSEY. COURT OF 
ERRORS AND APPEALS, NEW JERSEY.* 
BAILMENT. 

Bailee converting goods: trover for conversion: lien 
for labor on goods.—A bailee, converting goods on 
which he has bestowed labor aud acquired a lien, may, 
in an action of trover brought by the owner, set up his 
lien-claim in reduction of damages. Longstreet v. 


Phile. 
BREACH OF PROMISE. 


Promise to marry while wife living, void.—A promise 
of a married man to marry when a divorce should be 
decreed between himself and his wife, in a suit then 
pending, is contrary to public policy, and void. Noice 
v. Brown (Court of Errors and Appeals). 

DEMURRAGE. 

Belongs to master only of vessel: when not due.-—C. 
-was master of a vessel, under a charter-party made in 
1864, which contracted for a voyage from Philadelphia 
to Beaufort. He put A. in charge, who sailed the ves- 





* To appear in 10 Vroom’s (39 N. J. Law) Reports. 
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sel to Beaufort. On arriving at Beaufort, A. was or- 
dered, by the party in command, to sail to Charleston. 
The original charter-party was indorsed “ fulfilled” 
by said officer, and a new one drawn, with A. as mas- 
ter, for the voyage from Beaufort to Charleston. A 
claim for demurrage having arisen against the gov- 
ernment, on this latter voyage, and the same having 
been paid by the government, it was held, (1) that the 
master of the vessel alone, on the voyage from Beau- 
fort to Charleston, had the right to receive this de- 
murrage, and on his death, such right would go to his 
personal representatives. (2) C. was not the master 
on the said voyage. The forcible act of the govern- 
ment utterly destroyed the relationship existing be- 
tween C.,as master, and the owners of the vessel, 
and created a new relationship between the gov- 
ernment and the owners, to which C. was not a 
party. Hill v. Stetson. 
EVIDENCE. 

Proof of partnership: reputation not sufficient.—In 
an action against persons as partuers, mere reputation 
of partnership is incompetent. The plaintiff cannot 
make out a prima facie case so as to shift the burden 
of proof by showing reputation simply, and not con- 
nected with facts evincing that the reputation existed 
by the authority, assent, connivance or negligence of 
the person sought to be charged. Taylor v. Webster. 

MASTER AND SERVANT. 

Master not liable to servant for negligence of fellow- 
servant.—A master is not liable to a servant for the 
negligence of a fellow-servant, while the two are en- 
gaged in the same common employment, unless for 
negligence in the selection of the servant in fault, or 
in retaining him after notice of his incompetency. A 
fellow-servant is any one who serves and is controlled 
by the same master; common employment is service 
of such kind that, in the exercise of ordinary sagacity, 
all who engage in it may be able to foresee, when ac- 
cepting it, that through the negligence of fellow-ser- 
vants, it may probably expose them toinjury. McAn- 
drews v. Burns, adm’x (Court of Errors and Appeals). 


MUNICIPAL CORPORATION. 


Invalid ordinance, by: what is such ordinance.—The 
board of aldermen of Jersey City, acting under the 
charter of 1871 (Pamph. L., 1871, p. 1094), passed the 
following ordinance: ‘Section 1. No person or per- 
sons shall drive, or cause to be driven, any drove or 
droves of horned cattle (except milch cows), through 
any of the streets, avenues, etc., in Jersey City. Sec- 
tion 2. That any person, etc., that shall violate the 
provisions of this ordinance, shall, for every such 
offense, forfeit and pay the sum not exceeding 350.” 
Section 24, pl. 5, of the charter, authorized the board 
to pass ordinances to regulate and control the driving 
of cattle, etc., through the streets, etc., of the city. 
Held, (1) That the ordinance in question is not bad for 
uncertainty in the penalty. (2) That it is bad for 
vagueness and uncertainty in the thing forbiddden. 
(3) That if the effect of it is effectually to prohibit, 
ete., it is void, for the additional reason that the board 
had, by their charter, no authority to make such an 
ordinance. McConvill v. Mayor of Jersey City ; Snow- 
den v. Same. 

STATE. 

Suit against: attaching money in State treasurer’s 
hands.—A State cannot be sued in its own courts with- 
out its consent, and, therefore, mouey in the hands of 





the State’s treasurer, due to a non-resident debtor, 
cannot be attached at the suit of a creditor. No other 
property being attached, the writ is quashed. Lodor 
v. Baker. 
SURETYSHIP. 

What will discharge surety.—A valid agreement to 
give time on a promissory note to the principal will 
discharge the surety. Thompson v. Bowne. 


USURY. 

Recovery back of money paid usuriously.—Money 
paid usuriously may be recovered back. The rule is 
not changed by the present usury act. Brown v. Me- 
Intosh. 

WAIVER. 

Of statutory provisions.— Statutory provisions de- 
signed for the benefit of individuals may be waived. 
The statute of limitations may be waived by those 
who assent in legal form, and when acted upon, such 
waiver becomes an estoppel to plead the statute. 
Quick v. Corlies, adm’ x, ete. 

SUPREME COURT COMMISSION OF OHIO. SUPREME 
COURT OF OHIO.* 


CONSTITUTIONAL LAW. 


1. Corporation citizen of State where created.—Under 
the clause of the constitution of the United States, 
extending the judicial power of the United States to 
controversies between citizens of different States, a 
corporation, in respect to the jurisdiction of the Fed- 
eral courts, is regarded as a citizen of the State where 
it was created. Baltimore and Ohio R. R. Co. v. Cary 
(Commission). 

2. Foreign railroad corporation.—A foreign railroad 
corporation, by merely leasing, possessing and operat- 
ing in this State the property of a domestic railroad 
corporation, does not thereby become an Ohio corpo- 
ration, nor such citizen of the State. Ib. 

3. Act requiring corporation to waive citizenship un- 
constitutional.—The proviso of the 24th section of the 
act for the creation and regulation of incorporated 
companies in Ohio, as amended March 19, 1869 (66 Ohio 
L. 32), so far as it provides that the leasing, purchasing 
or operating a railroad in this State by a railroad com- 
pany of another State shall be regarded as a waiver of 
the right of such foreign company to remove cases 
brought against it in the State courts to those of the 
United States, is repugnant to the constitution and 
laws of the United States, and is, therefore, ineffect- 
ive as a statutory waiver of the right of such remov- 
al. Ib. 

4. Removal of cause.—When a corporation of another 
State, not being a citizen of Ohio, is sued by a citi- 
zen of the State, in the State court, it is entitled to 
have the case, under the 12th section of the judiciary 
act of Congress of 1789, removed from the State court 
to a United States court. Ib. 


CONTRACT. 


1. [egal contract: lottery.—A contract for the sale 
of lands which are to constitute prizes in a lottery 
scheme or “ gift enterprise,’’ to be set on foot by the 
vendee, and which are to be paid for in part by tickets in 
such lottery, is against public policy, and contrary to 
the provisions of a penal statute, and, therefore, wholly 
illegal. The law will not aid a party to such contract, 
either in its enforcement whilst executory, or in its 





* From advance sheets of volumes 28 and 29 Ohio State 
Reports. 
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rescission when cxecuted. Hooker v. De Palos (Com- 
mission). 

2. Part performance: revocation.—When such con- 
tract has been partially performed by both parties, so 
that the evil purpose of the contract has been in part 
effected by the co-operation of both parties, as where 
the vendor has withdrawn the land from market, and 
for some months subjected it to the control of the 
vendee for the purposes of the lottery, and the vendee 
has paid part of the purchase-money, and has, with 
the aid of the vendor, set the enterprise on foot, and 
issued and sold a number of lottery tickets, then, as 
to such part performance, the condition of the par- 
ties is the same as though the contract had been fully 
executed. The parties are in pari delicto, and the law 
will aid neither of them in enforcing further perform- 
ance, or in undoing what has been unlawfully done. 
Hence, under such circumstances, the vendee cannot 
maintain an action ta recover from the vendor the 
money paid on the contract. Ib. 


CRIMINAL EVIDENCE. 


Homicide: opinion as to danger to life.—In a crim- 
inal prosecution where the defendant seeks to justify, 
on the ground of self-defense, it is not competent to 
give in evidence the opinion of a witness as to the ex- 
istence of danger to life, or of great bodily harm, or 
that such danger might have been reasonably appre- 
hended by the defendant. The State of Ohio v. Isaac 
Rhoads. 

EXECUTOR AND ADMINISTRATOR. 

1. Executor continuing business of deceased : liability 
of estate.—Where the executor of an estate, who is 
not authorized to do so, takes the personal assets of his 
testator, and uses them in carrying on the former 
trade and business of the testator for a series of years, 
for the purpose of making money to be used in paying 
the debts and supporting the family of the testator, 
consisting of a widow and minor children, and also for 
the purpose of keeping up the business for the minor 
sons when they should be old enough to take charge 
of it, and in so doing, pays off all the debts of the tes- 
tator. Held, that the general assets of the testator in 
the hands of an administrator de bonis non, is not lia- 
ble for money borrowed by the executor for, and used 
in carrying on such trade and business, though the 
executor acted in good faith. Lucht, adm’r, v. Behrens 
(Commission). 

2. Estate not subject to liabilities incurred in prosecu- 
tion of business by executor.—The general estate, real 
and personal, of the testator, not embarked in such 
business, cannot be subjected to the liabilities in- 
curred in its prosecution in the absence of clear and 
explicit authority conferred by the will, even though 
the executor acted in good faith. When by the will 
all the estate, real and personal, is devised subject 
only to the payment of debts, the devisees, as well as 
the creditors, have an interest in the estate, that can- 
not be defeated or incumbered by debts contracted 
by the executor, not authorized by the will. Ib. 


MUNICIPAL CORPORATION. 


Street improvements: abutting property, what is.— 
What constitutes abutting property liable under the 
municipal code to be assessed for the improvement of 
a street, is to be determined by the situation of the 
property at the time of the passage of the ordinance 
directing the improvement, and prescribing the mode 
of making the assessment; and such liability is not 





affected by subsequent changes in the title to the 
property. Douglass v. City of Cincinnati. 
RAILROAD. 

Damages for ejection from car for refusal to pay ille- 
gal fare.—In an action by a passenger against a rail- 
road company for being wrongfully ejected from the 
cars by the conductor, it appeared that the rates of 
fare fixed by the company, and which by its estab- 
lished rules it was made the duty of the conductor to 
demand, were higher than those allowed by law. The 
plaintiff tendered what he claimed to be, and what 
was ultimately held to be, the legal rates, and, upon 
refusal to pay more, was ejected from the cars, but 
without any rudeness or unnecessary violence. It also 
appeared that the plaintiff, at the time he took passage, 
knew the established rates, and expected to be ejected 
from the cars, intending to bring an action for such 
ejection, in order to test the right of the company to 
charge the established rates. Held, that the plaintiff 
was only entitled to compensatory damages, and that 
it was competent for the company, for the purpose of 
mitigating damages, or preventing the recovery of 
exemplary damages, to give in evidence subsequent 
declarations of the plaintiff, tending to prove that his 
object in taking passage on the cars was to make 
money by bringing suits against the company for de- 
manding or receiving their established rates of fare. 
Cincinnati, Ham. and Dayton R. R. Co. v. Cole. 


-————_¢—__—_——_—— 
RECENT ENGLISH DECISIONS. 


CASES RELATING TO WILLS. 


Executor according to the tenor.—A testatrix ap- 
pointed the executors to her will as follows: ‘‘I ap- 
point my said sister my executrix, only requesting 
that my nephews, F. P. and J. A. B., will kindly act 
for or with this dear sister.’’ Held, that F. P. and J. 
A. B. were executors according tothe tenor. Prob. 
Div. and Adm. Div., Feb. 27, 1877. In the Goods of 
Brown, 36 L. T. Rep. (N. 8S.) 519. 

Identity: “illegitimate child described as legitimate: 
settlement between trustee and cestui que trust: when 
trustee chargeable with Jraud.—A legatee in a will was 
described as ‘‘ J. E., the son of S. E., by M. J., or M., 
or E., his wife.’’ There being no doubt as to the iden- 
tity of the person intended, the question, whether he 
was the son born in lawful wedlock or not, was utterly 
immaterial, for he was the person designated as the 
legatee. If on the footing of a supposed illegitimacy 
the title of the cestwi que trust to the legacy is dis- 
puted and denied by the trustee, and the former is 
thereby induced to accept from the trustee a smaller 
sum than that to which he is entitled under the will, 
and by deed to release the trustee from the payment 
of the legacy, equity will not permit such a transac- 
tion to stand. Even without any evidence of fraud, 
such a transaction is null and void. A trustee who, 
on untenable grounds, withholds trust money from his 
cestui que trust may commit what in equity may be 
considered a fraud, without being chargeable with 
personal fraud. A legacy was given on an express 
trust in 1807; it was not paid to the original legatee. 
He became insolvent, released the legacy, and died. 
His only child came of age in 1849. Litigation on 
matters connected with the legacy, but not upon a 
direct claim to it, was goiug on in 1865. A. took an 
assignment of the legacy, and also became the admin- 
istrator of the original legatee’s estate, and the as- 
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signee under his insolvency; in 1872 he filed a bill to 
enforce payment of the legacy with interest. He was 
held entitled to the assistance of a court of equity in 
respect of it. Thompson v. Eastwood, L. R.,2 App. 
Cas. H. L. (I.) 215. 

Limitations, statute of: when it does not apply: ex- 
press trust: allowance of interest.—The statute of lim- 
itations does not apply to an express trust for a legacy, 
yet where the beneficiary or his representative has al- 
lowed a very long time to elapse without attempting 
to enforce. the trust, equity will, when enforcing it, 
apply as to interest on the legacy, the principle of the 
statute. A will, in 1807, began thus: “I hereby ap- 
point my after-named executor, Charles E., my young- 
est brother, to be trustee for the following legacies.” 
Several were then named, and the will went on, ‘‘ Con- 
sidering that money will be more essential to my dear 
brother, Samuel E., than a distant possession of land, 
I bequeath to Samuel EF. during his natural life the in- 
terest of £3,000, and after his death, to his eldest son, 
James E., by his last wife, Margaret J., or M., or E., 
till he attains twenty-one, and then to obtain the 
principal. I order that my youngest brother, Charles 
E., shall be liable to all my lawful debts of every de- 
scription, and pay them as soon as he can, and also 
pay my legacies when regularly due, and all expenses, 
etc.; and to enable him to do all this, I bequeath, un- 
conditionally, to him all my estates and landed prop- 
erty, with all emoluments belonging to them, in the 
county of Armagh; I also bequeath to him, the said 
Charles, all my estates, etc., with all their emolu- 
ments, in the county of Louth, or elsewhere,” etc. 
Held, that the will constituted an express trust, so as 
to prevent the statute of limitations applying to it. 
Payment of the legacy with interest was therefore 
directed. But, there having been no proceedings 
taken until 1872, with the direct purpose of enforcing 
payment of the legacy (though other proceedings 
connected with the will had been going on), and the 
estates having passed into the hands of the representa- 
tives of the original trustee, the interest on the legacy 
was, in the discretion of the House, directed to be 
calculated only from six years before the filing of the 
bill. The word “unconditionally,” as used in this 
will, did not mean without any condition annexed to 
the payment of the legacies, but that the trustee was 
made absolute owner of the fee simple for the pur- 
pose of doing what the testator had ordered. Thomp- 
son v. Eastwood, L. R., 2 App. Cas. H. L. (I.) 215. 

Lost will: copy: evidence.—Declaration of a de- 
ceased person, who has been in possession of property 
claiming a limited interest therein under a particular 
will, are admissible to prove the fact that such will 
had a legal existence, and also that certain persons 
were named executors therein. And where a copy of 
such will, the original not being forthcoming, is found 
in the possession or among the papers of the legal ad- 
viser of one of such executors, it is evidence of the 
contents of such will, and may be admitted as such. 
Sly v. Sly and Dredge, L. R., 2 P. D. 91. 

Next of kin according to statute: exclusion of widow: 
intention.—Testator bequeathed a fund in trust for his 
daughter for life, with remainder to her next of kin 
according to the statute, but in exclusion of any hus- 
band. He also bequeathed a fund in trust for his son 
for life, with remainder to his next of kin according 
to the statute. The son died, leaving a widow, A., 
and brothers and sisters. Held, that as the testator 
had expressly excluded the husband of his daughter 








from sharing with her next of kin, but had not ex- 
cluded the widow of his son, A. was entitled to share 
with her husband’s next of kin. Ch. Div., April 13, 
1877. Re Collins’ Trusts, 36 L. T. Rep. (N. S.) 487. 

Power: exclusive or non-exclusive power.—A_ testa- 
trix, after giving a life estate to a daughter in a cer- 
tain fund, gave her a power to appoint the fund, ‘to 
and among (the testatrix’s) other children or their 
issue in such parts, shares and proportions, manner 
and form as her said daughter * * * should, by 
deed or will, appoint. Held (affirming the decision of 
Jessel, M. R.), that this was an exclusive power and 
was well exercised by an appointment to one only of 
its objects to the exclusion of the rest. Garthwaite v. 
Robinson, 2 Sim. 43, disapproved of, and Stolworthy v. 
Sancroft, 10 L. T. Rep. (N.S.) 223; 10 Jur. (N. 8.) 262, 
considered by the court below. Ct. App., April 23, 
1877. Re Veale’s Trusts, 36 L. T. Rep. (N. S.) 634. 

Residuary clause: revocation by subsequent will: in- 
complete disposal of property: residwe.—Where a tes- 
tator dies leaving two wills, in the latter of which 
there is no express revocation of the earlier, and in 
which part of the property is not disposed of, the 
court will decree probate of the latter will, as being 
made in complete substitution for the earlier, and as 
being an expression of all the testamentary disposi- 
tions which the testator at the time of death intended. 
In considering cases of this description the whole of 
the circumstances of the case and the various disposi- 
tions in the two wills must be taken into account in 
order to judge whether the latter document shows on 
the face of it a revocation by implication of the ear- 
lier will. Prob. Div. and Adm. Div., Jan. 11, 1877. 
Dempsey v. Lawson, 36 L. T. Rep. (N. 8.) 515; 8. C., L. 
R.,2P. D. 98. 

Tenant in tail: common recovery : express trust: stat- 
ute of limitations.—Testator, by a will made in 1779, 
devised freeholds unto his son A, and the heirs of his 
body, “‘upon special trust and confidence”’ that, in 
case he should leave uo issue of his body, he would 
not do or suffer any act in law or otherwise to prevent 
the several following limitations of the estates from 
taking effect. And the testator devised (in case his 
son should die leaving no issue of his body) the said 
freeholds to trustees in trust (subject to certain prior 
limitations) for B (the plaintiff's grandfather) for life, 
with remainder to his eldest son (the plaintiff's father) 
in tail. A died, leaving no issue. The statement of 
claim alleged that, upon the death of B in 1852, the 
plaintiff's father became entitled, as tenant in tail, to 
the possession of the property. The defendant de- 
murred, on the ground that the alleged trust con- 
tained in the will did not operate to prevent A from 
suffering a recovery; that the recovery suffered by A 
was valid to defeat the estates limited over in case A 
should die leaving no issue of his body; and ‘on 
other grounds sufficient in law to sustain this demur- 
rer. Held, first, that the right to suffer a recovery 
was a necessary incident to a legal estate tail, not in 
the least interfered with by the expression of “ trust 
and confidence ” that the tenant in tail would not do 
s0, and that the recovery, when suffered, defeated the 
limitations over contained in the will; and, secondly 
(assuming the limitations over to have taken effect), 
that, as on the plaintiff's own statement his title ac- 
crued more than twenty years ago, the statute of lim- 
itations was an absolute bar to his claim, and, as the 
demurrer stated “ some ground of law,” the defense of 
the statute was properly raised upon this demurrer. 
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Ch. Div., June 6, 1877 
L. T. R. w. 8.) 680. 

Uncertainty of description : alternative appointment. 
—A testator bequeathed.by his will all his property to 
his three sisters, or to such one or other of them that 
survived him, and appointed “either one of my three 
sisters my sole executrix.’’ Two of the three sisters 
predeceased the testator, and the court refused the 
appointment of executrix to the surviving sister, or 
probate to her of the will, on the ground that the ap- 
pointment “either one of my three sisters,’’ was void 
for uncertainty. Prob. Div. and Adm. Div., Feb. 6, 
1877. Inthe Goods of Blackwell, 36 L. T. Rep. (N. 8.) 
413. 


Dawkins v. Lord Penrhyn, 36 


———— 


BOOK NOTICE. 


KANSAS Reports, Vou. XVII. 


Reports of Cases Argued and Determined in the Supreme 
Court of the State of Kansas. By W.C. Webb, Reporter. 
Vol. XVII. Containing cases decided at the July bing 
1876, and January Term, 1877. Topeka, Kansas: Geo. W 
Martin, Kansas Publishing House, 1877. 


HESE reports are published with commendable 
promptness, and the work of the reporter upon 
them is as well done as is that of his cotemporaries 
who exercise greater moderation in issuing their vol- 
umes. Inthe present volume the cases are chiefly of 
local value, less than a dozen cases of general interest 
appearing. Among those of the latter kind, we notice 
the following: Powers v. Clarkson, p. 218. It is here 
held that wild grass growing on wild, unoccupied, un- 
cultivated land is a part of the realty, and an at- 
tempted transfer of such grass by parol agreement, is 
void under the statute of frauds. Kansas Pacific 
Railway v. Mihlman, p. 224. When A enters upon the 
land of B and digs a ditch thereon, it is a completed 
trespass, and the cause of action for all injuries result- 
ing therefrom, commences to run at the time of the 
trespass. And the fact that A does not re-enter B’s land 
and fill up the ditch does not make him a continuing 
wrong-doer and liable to repeated actions as long as 
the ditch remains unfilled. Kansas Pacific Railway 
Co. v. Reynolds, p. 251. Where, in order to procure 
the carrying by a railway of goods at the regular rate, 
a shipper who is given the alternative of having his 
goods, which have been accepted for carriage, unloaded 
or signing an agreement which attempts to limit the 
liability of the company as to such goods, held that 
the agreement is without consideration and void. 
State v. Winner, p. 298. Ina criminal prosecution, and 
even in murder in the first decree, the corpus delicti 
may be proved by circumstantial evidence. Moon- 
light v. Bond, p. 351. It was here held that the fact 
that a candidate for an elective office paid money to a 
third person for the purpose of furnishing spirituous 
liquors for voters generally, with the intent to facili- 
tate his election, was not ground for ousting him from 
the office to which he was elected. Britchett v. Mitchell, 
p. 355. The plea of usury is a personal privilege, and 
if the debtor declines to avail himself of it, no stranger 
to the transaction can. Accordingly a second mort- 
gagee cannot plead usury in a prior mortgage, either 
to defeat or postpone its lien. Glass v. Alt, p. 444. A 
note given for intoxicating liquors sold in violation of 
the laws of Kansas is void in the hands of the person 
making such sale. This volume contains a fair index, 
a table of cases cited, and is well printed and bound. 





CORRESPONDENCE. 


THE NEw Cope. 


To the Editor of the Albany Law Journal: 

Str—I have been disposed to give the New Code a 
fair trial and to pass judgment upon it only after the 
light of experience should have been cast upon it. It 
has become necessary for me to commence to famil- 
iarize myself with its provisions in preparation for 
practice under it after the first of next September. 
After a partial reading I am convinced that it is not 
necessary to wait for a single day’s practice before 
feeling justified in condemning certain parts. Par- 
ticularly do I wish to call your attention to the provis- 
ions relating to the service of a summons by publica- 
tion. Alli the provisions of the existing Code, requir- 
ing proof that the party sought to be served cannot 
be found within the State or served within the State, 
are entirely left out of the New Code. It is only nec- 
essary to show that the action comes within the pro- 
visions of section 438. For instance take the fourth 
subdivision. The summons may be served by publi- 
cation, “where the defendant is a resident of the State 
and the complaint demands judgment annulling a mar- 
riage, or for a divorce, or a separation.”’ Is not this a 
provision that a summons may be served by publica- 
tion in the very case of all others where it should be 
personally served? Is it not correct practice to serve 
by publication in an action for a divorce upon a de- 
fendant who may be resident in the same village or 
city as the plaintiff's attorney and every day seen by 
him? And after final judgment the defendant cannot 
be let in to defend. Vide section 445. 

I have turned upside down and read crosswise the 
above sections and all their context, and I can make 
nothing else out of it. It may be that my different 
editions of the new law are all unauthorized and none 
of them correct. If my reading and construction are 
correct, and I see no escape from the conclusions I 
have drawn, will it not be well to refrain from criti- 
cism upon the loose legislation of other States upon 
the subject of divorce? Is there another State whose 
laws expressly provide that a decree of divorce can 
be had without personal notice to a defendant who is 
actually and notoriously present in the State, to the 
full knowledge of the plaintiff, his attorneys, and, 
perhaps, the presiding judge of the court? In these 
days of reform is it not possible that there may be 
some virtue in being AN OLD Foey. 

Troy, July 20, 1877. 


—_——_—_.——__— 


NOTES. 


BOUT a year ago Dr. H. B. Wilbur made a report 
to the State Board of Charities on the manage- 
ment of the insane in Great Britain. The edition 
then published having been exhausted without sup- 
plying the demand for the report, a second edition has 
been issued which contains additional matter of in- 
terest upon the subject therein treated. The present 
edition contains an introduction, in which the author 
replies to criticisms made on his report; the report 
itself, and an appendix, wherein matters incidentally 
mentioned in the report are more fully treated. The 
pamphlet is worthy the attention of all interested in 
the subject of insanity and the treatment of the in- 
sane. 
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A married woman who prosecutes an action for di- 
vorce is placed in a peculiarly unfortunate position 
after the court have adjudged that she is entitled to 
the relief demanded, but before judgment absolute 
has been entered. The London Law Times says: The 
decision of the Court of Appeal in Norman v. Villars. 
on the 21st June, ought to have the effect of calling 
the attention of the legislature to a very serious de- 
fect in the law. The plaintiff, Mrs. Norman, had been 
petitioner in a suit for dissolution of marriage, and 
had obtained a decree nisi, which was afterward made 
absolute. After the decree nisi, but before it»was 
made absolute, the defendant wrongfully seized goods 
which had been purchased by the plaintiff out of 
money which she had received partly under a decree 
for alimony, partly from her friends, and partly under 
her marriage settlement. The plaintiff sued for the 
wrongful seizure, but was met by a plea that at the 
time of the trespass she was a married woman, and on 
that plea the defendant was successful in the Court of 
Appeal, the court holding that notwithstanding the 
decree nisi, the plaintiff was a married woman, and 
subject to all the disabilities of a married woman 
until the decree was made absolute, and therefore she 
could not maintain an action for the wrong done to 
her. No doubt this decision is fully warranted by the 
present state of the law, and indeed it is difficult to 
see why the court below decided otherwise, for unless 
there is some enactment which either expressly pro- 
vides that a married woman after a decree nisi for 
dissolution of marriage may sue as a feme sole, or has 
the effect of changing her status, so as to make her a 
feme sole from the date of the decree nisi, she remains 
a married woman, and no such provision appears to 
exist. But it would probably be beyond the power of 
the most ingenious intellect to find a single reason 
founded on justice, or even on policy, for the law as it 
now stands. After a decree nisi has been pronounced 
the woman is deprived of all the advantages of mar- 
ried life, and it is hard that she should still remain 
subject to its disabilities. It is not likely in a case of 
this kind that the husband will be willing to join in 
the action for the wife's protection, and even if, as 
was suggested by the Lord Chancellor in giving judg- 
ment, the wife should obtain an order from a court of 
equity to allow her to use the husband’s name, this is 
a poor substitute for a direct remedy by action in her 

“own name, and in certain cases might cause hardship 
to the husband. Unless she can get such an order as 
suggested, she is practically an outlaw. The present 
law is evidently the result of an oversight. Under the 
first divorce act (20 & 21 Vict., c. 85, s. 31), the effect of 
a decree was at once to dissolve the marriage, but 
when it was provided by 23 & 24 Vict., c. 144, s. 7, that 
every decree for a divorce should be a decree nisi in 
the first instance, to be afterward made absolute, 
nothing was said as to the status or rights of the 
woman during the intermediate period. Surely it 
would be easy for the legislature to provide a remedy, 
as has been done in the case of a woman who has ob- 
tained a protection order or a decree for a judicial 
separation. 

A recent cable dispatch says that the preparations 
for the annual conference of the Association for the 
Reform and Codification of the Law of Nations, to be 
held at Antwerp, August 28, are actively going for- 
ward. The conference will hold its sittings at the 
H6tel de Ville. The inaugural meeting will take 





place on Tuesday, August 28, at 11 A. M., and the ses- 
sions will continue till September 1. The members of 
the conference will be received by the Burgomaster of 
Antwerp and a reception committee of prominent 
Belgians, including MM. Th. Engls, Ed. Van Pezborgh, 
Fred. Delvaux, G. Berdolt, and Th. Callaert. The 
following subjects will be discussed at the conference: 
The obligation of treaties; the doctrine of continu- 
ous voyage as applied to the trade of neutrals; re- 
forms in international law, from the point of view of 
neutrals and in the interests of peace; collision at 
sea; the extradition of criminals; intercourse between 
Christian and non-Christian peoples; bills of ex- 
change; general average; foreign judgments; patent 
law; copyright; international tribunals. The asso- 
ciation now embraces members from more than 
twenty countries, including Great Britain, France, 
Germany, Austria, Russia, Turkey, Spain, Italy, Den- 
mark, Belgium, Norway and Sweden and the United 
States. 


The Superintendent of the Insurance Department 
in this State is disposed to enforce strictly the provis- 
ions of Laws 1877, chapter 241, entitled ‘‘ An act to 
prevent the making and publication of false or decept- 
ive statements in relation to the business of fire in- 
surance.’’ In a circular issued August 6, he says: 
* First. All signs in use at the date of this circular 
letter representing amounts not entirely available for 
the payment of fire losses must be removed. Second. 
All signs, cards, blotters, letter sheets, envelopes, poli- 
cies, certificates of renewal, advertisements, public 
announcements, etc., etc., purporting to set forth in 
any manner the financial condition of a company and 
issued or circulated after this date, must contain at 
least three items, viz.: Assets available for fire losses, 
$——; capital stock paid in, 3——; net surplus (on 
the basis of total assets, minus total liabilities includ- 
ing capital), $3——. Provided that companies may 
state in a single item, restricted to policies and certifi- 
cates of renewal, the amount of capital at present au- 
thorized by their charters. The items given above to 
correspond with the last verified statement filed with 
the department. Third. Signs issued and placed in 
use after date must be changed when the statements 
filed hereafter show less or more liabilities, or both, 
than is exhibited by statements now on file.”’ 


At the Social Science Congress, to be held at Aber- 
deen, Scotland, in September, the following special 
questions are appointed for discussion: International 
Law Section. 1. Whether the jurisdiction of a nation, 
civil and criminal, over the seas adjoining its terri- 
tory, ought to be general or limited, and if limited, to 
what extent. 2. Whether a prior bankruptcy in one 
country ought not to carry the right to movables all 
over the world, as against a subsequently declared 
bankruptcy in another country. Municipal Law Sec- 
tion. 1. Whether further legislation is not desirable 
to prevent or remedy the frauds committed by pro- 
moters of companies. 2. Whether, and to what ex- 
tent, it is expedient and practicable to alter or control 
by legislative enactment, contract between landlord 
and tenant. Repression of Crime Section. 1. Is it 
desirable to form an intermediate industrial school for 
the preparatory training of boys for service in the 
army, as recommended by the committee of the War 
Office, November, 1866? 2. What is the best kind of 
labor for prisons and reformatory schools: (a) In re- 
lation to the prisoner; (b) In relation to the labor mar- 
ket? 3. Can any better measures be devised for the 
prevention and punishment of infanticide? 
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CURRENT TOPICS. 


SELECT committee of the House of Commons 
charged with the investigation of the condition 
of the law regulating the obligation of masters for in- 
juries happening to their servants in the course of ser- 
vice, have made a report, setting forth what the com- 
mittee understands to be the existing law, and sug- 
gesting that no alteration therein be made. The 
committee gives as a reason for its suggestion the re- 
marks of the court in Farwell v. Boston and Worcester 
R. R. Co,, 4 Metc. 49, that *‘ where several persons are 
employed in the conduct of one common enterprise 
or undertaking, and the safety of each depends 
much upon the care and skill with which each other 
shall perform his appropriate duty, each is an ob- 
server of the conduct of the other, can give notice 
of any misconduct, incapacity or neglect of duty, 
and leave the service if the common employer will 
not take such precautions and employ such agents 
as the safety of the whole party may require. By 
these means the safety of each will be much more 
effectually secured than it could be done by a 
resort to the common employer for an indemnity in 
case of loss of life by the negligence of each other.” 
The result reached by the committee seems to be 
generally approved, but the London Law Journal 
complains because it went to America for its reasons, 
when, according to the Journal, it might have found 
them at home in the cases of Priestly v. Fowler, 3 
M. & W. 1, and Morgan v. Vale of Neath Ry. Co., 85 
L. J. Rep. Q. B. 23. The Law Journal, in the same 
connection, intimates that the law in Farwell v. 
Boston and Worcester R. R. Co, has had something 
to do with causing the recent railroad strikes here, 
a remark which indicates the feeling underlying the 
criticisms made upon the report of the committee. 
The committee recommend, in conclusion, that an 
act of Parliament be passed, stating in clear and 
precise terms what the law now is, the grounds of 
such recommendation being that, at present, the 
whole matter is left to the common law, which is a 
sealed letter to the great majority of the public, 
and, secondly, that the law has been gradually de- 
veloped by the ingenuity of the judges to an extent 
which they themselves hardly contemplated, and 
the working classes believe that their rights have 
thus been withdrawn from them without their 
knowledge, and without the power of protest or de- 
fense. 


Vout. 16.— No. 7. 





In our notice last week of the unrepealed sections 
of the old code, there was an omission in our list of 
such sections caused by an error of the types. In 
addition to those given, sections 428 to 468 inclu- 
sive, should be named. The unrepealed sections 
are then as follows, all sections mentioned being 
included: sections 1 to 8, 30 (subd. 2, 10 and 11), 
52 to 71, 111, 112, 118, 132, 136, 166, 167, 206 to 
217, 224, 248, 244, 256 (in part), 261, 277, 284, 292 
to 309, 811 to 822, 351 to 871, 875 to 381, 427 to 
469, 471 to 473, 


The strikes, with their resulting mobs, having 
caused a great destruction of private property, the 
interesting question now arises, who is to settle the 
bills? Judge Dillon, in his treatise on Municipal 
Corporations, § 760, says: ‘‘ Public or municipal 
corporations are under no common-law liability to 
pay for the property of individuals destroyed by 
mobs or riotous assemblages, but in such case the 
legislature may constitutionally give a remedy.” 
This enunciation of the law is sustained by numer- 
ous decisions. See Western College v. Cleveland, 12 
Ohio St. 375; Prather v. Lexington, 13 B. Monr. 559; 
Ward v. Louisville, 16 id. 184; Cheany v. Hooser, 9 
id. 830; In re Pennsylvania Hall, 5 Penn. St. 204; 
Fauvia v. New Orleans, 20 La. Ann, 410; Baltimore 
v. Poultney, 25 Md. 107; Martin v. Mayor of Brook- 
lyn, 1 Hill, 545; Underhill v. Manchester, 45 N. H. 
214; Buttrick v. Lowell, 1 Allen, 172; Darlington v. 
Mayor, 31 N. Y. 164. But statutes were made at an 
early period of English history, recognizing the prin- 
ciple that the local government ought to respond to 
an injured party for his loss occurring through the 
inefficiency of the means adopted by such govern- 
ment to preserve the peace. The statute of Winton 
or Winchester, about the year 1285, provided a 
remedy against the hundred, county, etc., in which 
a robbery should take place, for the damages caused 
thereby, to be recovered by the party robbed in an 
action against any one or more of the inhabitants. 
This statute was re-enacted (28 Edw. III, ch. 2) and 
an amendment was made (27 Eliz., ch. 13, § 2). The 
famous Riot Act (1 Geo. I, chap. 5) was passed 
by Parliament in consequence of the tumults attend- 
ant upon the accession of that king to the throne. 
This gave a right of action against any two inhabit- 
ants of a hundred, city or town for damages done 
to buildings by any persons riotously assembled. 
This was amended by statute 8 Geo. II, chap. 16, 
and the entire previous legislation was consolidated 
and rendered efficient by a statute passed in 1827. 
In this country statutes exist of similar tenor with 
those in force in England. In New York (Laws 
1855, chap. 428), it is provided that the city or county 
in which the property destroyed is, shall be liable to 
an action by the loser; and in Pennsylvania the act 
of May 31, 1841, § 7, gives a like remedy. Acts of 
a similar nature have been passed in Louisiana, 
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Maryland, Kansas and other States. See, upon the 
subject of the general obligation of the government 
to secure protection to the property of individuals, 
which is the foundation of legislation of this char- 
acter, Locke on Civil Government, ch. 9, § 131, ch. 
7, § 87; Sidney on Government, ch. 1, § 10, ch. 2, 
§ 1; Calhoun on Gov't Works, vol. 1, p. 52; Talbot 
v. Jasen, 13 Dal. 133; Brougham Polit. Philosophy, 
vol. 1, p. 89; Lieber on Civ. Liberty, 83. 


Our State governments, or most of them, have a 
peculiar sensitiveness about being sued even in their 
own courts, it being believed that for a State to be 
prosecuted for claims against it, as an ordinary 
individual, would somehow or another detract some- 
thing from its dignity or its independence. Yet in 
the transaction of its business it is necessary for the 
State to make contracts or take the property of 
individuals, and in either case there is a possibility 
that a dispute between the State and the interested 
individual may arise and an adjudication be neces- 
sary. This fact is recognized by legislative bodies, 
and to provide for the disposal of contested matters 
special boards are usually created which hold trials, 
and determine the rights of the parties. These 
boards are governed only by such rules as the stat- 
utes impose and they themselves make. In reference 
to pleadings, proceedings and the admission of evi- 
dence, the bodies mentioned are the final judges, 
and in case of error or partiality the party wronged 
has no redress. It would be better as we look at it, 
to have all disputes between the State and indi- 
viduals submitted to the arbitrament of the ordinary 
courts. There would be no more danger to the 
interests of the State in such a course than in the 
ones now in vogue, and private rights would be 
much better protected. A requirement of security 
for costs as a condition precedent to prosecuting a 
claim against the State would cut off vexatious and 
speculative litigation. 


The striking railroad employees, except in a few 
instances, where outside parties took control of the 
movement inaugurated by them, endeavored to so 
conduct their operations as not to commit any acts 
which would render them amenable under the law 
to any severe punishment. Thus, while freight 
trains were interfered with, great care was taken to 
avoid hindering trains carrying the United States 
mail; and in several instances where the destruction 
of railroad property was threatened by a mob, the 
striking employees defended such property. And 
as a rule the bands of rioters, although turbulent 
and noisy, abstained from overt acts of a serious 
character. The recent statute in this State in rela- 
tion to tampering with railroad property was un- 
known to them, and most of the public first learned 
of its existence through its publication in the proc- 
lamation of the Governor. But the last thing that 





ever could occur to any of the strikers would be, 
that they were by their acts guilty of a contempt of 
court. This, however, was the case in several in- 
stances, where the railroads interfered with were 
being operated by receivers, and the only rioters 
thus far punished are those who have been com- 
mitted for contempt. 


Judge Krekel, of the United States District Court 
for the Western District of Missouri, rendered a de- 
cision of interest, on the 13th inst., in habeas corpus 
proceedings in behalf of one Joyce, who has been 
for the past two years in prison for conspiracy 
to defraud the revenue. The prisoner was sen- 
tenced for successive terms upon separate counts of 
the same indictment, and has served the first term. 
The court held that when the prisoner was sen- 
tenced for one term, the power of the court was 
exhausted, and the subsequent cumulative sentence 
was therefore illegal and void; and as the prisoner 
had served out the first sentence, an order was en- 
tered for his discharge. The decision follows that 
of the Court of Appeals in the famous case of People 
ex rel. Tweed v. Liscomb, 60 N. Y. 559; 19 Am. Rep. 
211. In the case at bar the United States District 
Attorney has taken an appeal to the Circuit Court, 
and from there it will in time go to the Supreme 
Court, where the matter will be finally settled. 

—_——____—_. 
NOTES OF CASES. 

[X the case of Hires v. Hurf, 10 Vroom (39 N. J. 

Law), 4, one Heritage, who was the owner of 
about 500 bushels of corn in bulk, sold 200 bushels 
of the same to defendant, who paid cash. The 
corn sold, which was not hard, was, by the agree- 
ment of the parties, to remain in bulk and undis- 
tinguished from the remainder, until it was har- 
dened, and then it was to be weighed, measured 
and delivered by the vendor to the vendee. The 
contract was verbal, and there was no bill of sale 
or writing of any kind, and no statement as to 
whose should be the risk, and no fact but payment 
to indicate a purpose to make an immediate and 
absolute sale of the corn. Thereafter plaintiff, as 
sheriff, levied upon the corn upon an execution 
against Heritage, after which Heritage delivered 
200 bushels of the same to defendant, and plaintiff 
brought this action to recover the same. The court 
decided that the title to the corn was in plaintiff, 
holding that where there is a contract for the sale 
of a certain quantity of goods in general, a smaller 
from a greater quantity in bulk, without a special 
identification of them, or an appropriation of them 
to the contract, it is an executory agreement, and 
the property does not pass until such appropriation 
is made, unless there is a clearly expressed intention 
to make the sale of the articles complete and abso- 
lute. See, as supporting the same rule, Scudder v. 
Worster, 11 Cush. 573, where 250 barrels of pork 
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were sold, part of a larger lot, all of the same qual- 
ity, having the same marks, and all stored in the 
vendor’s cellar, but no separation was made. The 
purchasers gave their negotiable notes in payment, 
but the court held no title passed. Chapman v. 
Shepard, 39 Conn. 413; Campbell v. Mersey Docks, 14 
C. B. (N. 8.) 412; Aldridge v. Johnson, 7 E. & B. 885; 
Young v. Matthews, L. R., 2 C. P. 127; Martineau v. 
Kitching, L. R., 7 Q. B. 486; Riddle v. Varnum, 20 
Pick. 280; Keeler v. Goodwin, 111 Mass. 490. See, 
however, as not in accordance with the principal 
case, Whitehouse v. Frost, 11 East, 614; Kimberly v. 
Patchin, 19 N. Y. 330; Russell v. Carrington, 42 
id. 118; Cushing v. Reed, 14 Allen, 376. In these 
latter cases either the rights of third persons inter- 
vene, or there is an indication in the contract that 
the parties intended the title to pass. 


In Webb v. State, 29 Ohio St. 351, defendant, who 
was being tried for forgery, called witnesses who 
gave evidence tending to show that one Hill, 
who had testified for the prosecution, had made cer- 
tain material statements and admissions about the 
case at various times off the stand, which at the 
trial he denied having made, and had sworn differ- 
ently on a former trial from what he did on this 
trial. The question was, whether this would be 
sufficient, there being no evidence tending to attack 
the general reputation of the witness for truth and 
veracity, to allow the prosecution to call witnesses 
and give evidence to prove that the reputation of 
the witness was good. The court says that there 
has been great contrariety of decision upon this 
question, the practice in its own State not being 
uniform, but that, where the only impeachment of 
the witness consists of conduct, or of statements 
made at other times, inconsistent with his testimony, 
the better rule is, not to allow proof of his general 
character or reputation for truth. This seems to be 
the rule in a number of States: in Massachusetts, 
Russell v. Cuffin, 8 Pick. 143; Brown v. Movers, 6 
Gray, 451; in New York, People v. Hulse, 3 Hill, 
309; People v. Gray, 7 N. Y. 378; in Pennsylvania, 
Wirte v. May, 21 Penn. St. 274; in Georgia, 
Stamper v. Griffin, 12 Ga. 450, and in several 
other States. The contrary rule prevails in Ver- 
mont, where such evidence is admitted. Paine v. 
Lilden, 20 Vt. 554. So also in Indiana, Harris v. 
State, 30 Ind. 131; in North Carolina, Isler v. Dewey, 
71 N. C. 14, and in one or two other States. The 
court, in the principal case, however, allowed the 
admission of the evidence, on the ground that the 
case attempted to be made against the witness by 
the defendant’s evidence was, that the witness had 
himself committed the crime with which defendant 
was charged, and was endeavoring to exculpate 
himself and convict defendant by false testimony, 
the court saying that while it is true, evidence can- 





not be given to prove an infamous crime against a 
witness of which he has not been convicted, for the 
purpose of impeaching his credit, yet, where the 
question as to whether the witness is guilty of such 
crime becomes the legitimate subject of inquiry on 
the trial, his reputation for truth may be proved to 
rebut any imputation which the evidence of guilt 
makes against his credit. 


In Camp v. Hamma, 29 Ohio St. 467, defendant, 
by fraudulent representations made by the payee of 
a negotiable promissory note, was induced to sign 
such note. The representations were, that the 
instrument was a non-negotiable contract appoint- 
ing the defendant an agent for the sale of a corn 
harvester, etc., and he did not at the time intend to 
sign a negotiable note. Inan action on the note, the 
jury found that plaintiff was a bona side purchaser 
of the note before maturity for value, and that de- 
fendant was not negligent in signing the note. The 
court held, that plaintiff was entitled to recover, 
saying, that a person possessing the ordinary facul- 
ties and being able to read and write, who relies 
solely upon the representations of the other con- 
tracting party as to the character of the instrument, 
should be regarded as negligent as against an inno- 
cent indorser before maturity and for value. This 
is in accord with all the recent authorities upon 
this subject. See Frederick v. Clemens, 60 Mo. 313, 
where the rule as to these cases is thus stated: 
‘‘Where one voluntarily signs a promissory note 
supposing it to be an obligation of a different char- 
acter, but has full means of information in the 
premises, and neglects to avail himself thereof, 
relying on the representations of another, he cannot 
set up such ignorance and mistake as a defense 
against an innocent holder for value before maturity. 
If, however, his signature was procured without 
negligence on his part, and through artifice or 
fraudulent representations, the rule is different, and 
the jury should be left under appropriate instruc- 
tions to determine these facts.” The same general 
doctrine is maintained in the following cases, in 
some of which judgment was rendered in favor of 
the innocent holder and in others against him. But 
in all the test of right was whether or not the 
defendant had been guilty of negligence in nat 
ascertaining the true character of the paper he had 
signed. Whitney v. Snyder, 2 Lans. 477; Gibbs v. 
Linaburry, 22 Mich. 479; 7 Am. Rep. 675; Walker 
v. Egbert, 29 Wis. 227; 9 Am. Rep. 548; Abbott v. 
Rose, 62 Me. 194; Chapman v. Rose, 56 N. Y. 187; 
Chipman v. Tucker, 88 Wis. 43; Cline v. Guthrie, 
42 Ind. 227; Douglass v. Matting, 29 Iowa, 498; 
Briggs v. Ewart, 51 Mo. 251; 11 Am. Rep. 445; 
Martin v. Smyle, 55 id. 577; Corby v. Weddle, 57 id. 
452; Garrard v. Hadden, 67 Penn. St. 82; 5 Am. 
Rep. 412; Vance v. Lary, 5 Ala. 870. 
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SOME RECENT DECISIONS — 19Tx AMERICAN. 


y ian volume, which has been some time before the 

profession, merits a detailed notice. It is made 
up of a selection from twenty-eight volumes of 
reports of the States of Kentucky, California, Con- 
necticut, Tennessee, Indiana, Kansas, Massachu- 
setts, Mississippi, Nebraska, New York, Texas, Ver- 
mont and Wisconsin. 

The two volumes of Mississippi reports contribute 
but little. It seems, however, that “ reconstruc- 
tion” is so far effected in that State that they have 
got to killing people down there in the regular old- 
fashioned way. In Barcus v. State, 49 Miss. 17, the 
evidence showed that Barcus shot at A with intent 
to kill, but missed him and killed B. The indict- 
ment, charging the shooting of B with intent to kill, 
was held not good. Barcus was “ willin’,” but made 
an innocent mistake. He will have another trial, 
however. Perhaps if he had been accorded another 
trial of the shooting he would have done better. 
There is a good note to this case. About the case 
of Turnipseed v. Hudson, 50 Miss. 429, there is 
nothing more remarkable than the plaintiff’s name. 
The case involved the title to an office. The parties 


had agreed to abide the result of a primary election, 
which, as well as the principal election, resulted in 


the choice of Hudson, whereupon Turnipseed sur- 
rendered and Hudson took possession. Subse- 
quently, the law under which the election was held 
was declared unconstitutional. It was thereupon 
held that Turnipseed was not estopped, but might 
re-plant himself. 

In Texas, if one is accused of horse-stealing, it 
will not answer to try him with a ‘‘ baker’s dozen” 
(Bullard v. State, 38 Tex. 504), and if murder is 
the charge, it is all wrong to have nine on the jury 
who do not understand English. Lyles v. State, 41 
Tex. 172. 

In Kentucky, in Graves v. Lebanon Nat. Bank, 10 
Bush, 23, defendants became sureties on the cash- 
ier’s official bond in consequence of the directors’ 
published statement of the affairs of the bank, 
by which they appeared well managed. The 
cashier was, at the time, a defaulter, which the di- 
rectors might have learned by slight care. Held, 
that defendants were not liable. Kentucky has a 
decent respect for the dead. Thus, in Louisville v. 
Nevin, 10 Bush, 549, it is held that a cemetery will 
not be sold to satisfy a lien for the improvement of 
an adjacent street. 

The case of Rucker v. Donovan, 13 Kan. 251, has 
a very elaborate note on the subject of stoppage in 
transit. It seems that the usurer has progressed as 
far west as Kansas; for in Clark v. Spencer, 14 Kan. 
398, it was held, that where the plea of usury had 
been withdrawn in consideration of postponement, 
it could not be reinstated. 

Vermont leads off with a Sunday case, Johnson v. 





Town of Irasburgh, 47 Vt. 28, holding that where the 
statute forbids traveling on Sunday, except in cases 
of necessity or charity, there must be an actual ex- 
istence of the excuse ; mere belief in it is not suf- 
ficient. In this case it was left to the jury to say 
whether the journey was necessary to keep fish 
from spoiling. In Wiley v. Bank of Brattleboro, 47 
Vt. 546, it was held that national banks are not 
liable for special gratuitous deposits stolen from 
them. This case is approved and followed in 
Ocean Bank v. First Nat. Bank, 60 N. Y. 278. 

The New York cases are quite important, and 
although familiar to the lawyers of our State, yet 
a few notes may be useful to those of other States. 
In Lowery v. Western Union Telegraph Co., 60 N. Y. 
198, the defendants received a message for trans- 
mission, asking the plaintiff for $500. By negli- 
gence of defendants the figures were changed to 
$5,000, which the plaintiff sent, and the receiver 
absconded with it. Held, that defendant was not 
liable, its negligence not being the proximate cause 
of the loss. In Cesar v. Karutz, 60 N. Y. 229, a 
landlord was held liable for leasing premises which 
he knew to be infected with small-pox, and failing 
to notify the tenant of the fact, and from which the 
plaintiff contracted the disease. The landlord’s 
secretiveness cost him $1,500. In Hale v. Patton, 
60 N. Y. 233, a mortgage, specifying no place of 
payment, was conditioned to be due if any install- 
ment of interest remained due and unpaid for thirty 
days; eight days after the interest fell due, the 
mortgagee, a single man residing with his mother, 
left the State and remained absent during the resi- 
due of the thirty days; held, that the debtor was 
not bound to follow him, or tender the interest at 
the house of the mother, in the absence of any 
notice that she was authorized to receive it, but that 
his readiness and willingness to pay the interest in 
the State was effectual to save the forfeiture. In 
Hartnett v. Wandell, 60 N. Y. 346, it was held, 
where a testator had appointed his wife executrix, 
and requested ‘‘that such male friend as she may 
desire shall be appointed with her as co-executor,” 
that this was a valid delegation of power to appoint 
both at common law and under the statute directing 
letters testamentary to be issued to the persons 
named in the will as executors. In Wheelan v. 
Iynch, 60 N. Y. 469, it was held that a price current 
list published in a newspaper is not evidence per se 
of market value. It is difficult to see how it could 
be evidence to any extent, for it is only hearsay. 
The celebrated Tweed case, involving the question of 
cumulative sentences, occupies thirty-four pages, 
and is a shining monument of the independence of 
the judiciary over the bluster of counsel and the 
clamor of the people. The decision by the Com- 
mission of Appeals, in Mitchell v. Reid, 61 N. Y. 
123, that the renewal of a lease taken by one part- 
ner in his own name during the partnership term, 
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and to commence at the expiration of that term, 
inures to the benefit of the partnership, is by no 
means novel doctrine. In Perry v. Lorillard Fire 
Ins, Co., 61 N. Y. 214, a policy-holder was declared 
an involuntary bankrupt; and his property was 
assigned. Held, that this worked such a change in 
the title and possession of the property as avoided 
the policy. In Glen and Hall Manuf. Oo. v. Hall, 
61 N. Y. 226, the plaintiffs having fraudulently and 
falsely advertised themselves as doing business at 
No. 10 South Water street, Rochester, New York, 
which was the long-established place of business of 
the defendant, were restrained from the use of 
those words. In Howard v. Daly, 61 N. Y. 362, the 
plaintiff having contracted to enter defendant’s 
service at a future day, on the arrival of the day 
tendered performance, but the defendant repudiated 
the contract; held, that this was a breach of the 
contract for which plaintiff had an immediate right 
of action, that the action was for damages and not 
for wages, and that it was not necessary for the plain- 
tiff after such breach to tender service or keep in 
readiness to perform. In Westcott v. Fargo, 61 N. 


Y. 542, the plaintiff delivered to an express com- 
pany a package for transportation, and received a 
receipt providing that the defendant should not be 
liable for any loss or damage ‘‘to any box, package 
or thing for over fifty dollars, unless the true value 


thereof is herein stated,” and that the party accept- 
ing the receipt agrees to the condition. Held, that 
the condition did not include a loss occasioned by 
the company’s negligence. The court assumed that 
the condition was a part of the contract, and while 
they admitted that carriers may by clear and dis- 
tinct expressions relieve themselves even from 
liability for their own negligence, yet they held that 
the words in question do not cover such a case. 
Stepping across the border into old Massachusetts, 
we are greeted at the outset by the unquiet question 
of false representations as to value. In Parker v. 
Moulton, 114 Mass. 99, it is said that false represen- 
tations as to the condition, situation and value of 
real estate, knowingly made by the vendor to the 
purchaser, are not actionable unless the purchaser 
has been fraudulently induced to forbear inquiry as 
to their truth, and in that case the means by which 
he has thus been induced to forbear inquiry must be 
specifically set forth in the declaration. A very 
singular case is Gray v. Boston Gas-light Co., 114 
Mass. 149. The defendants, without plaintiff's con- 
sent, had so fastened a wire to a chimney of his 
building as to render it unsafe, and eventually to 
cause it to fall on a passer-by; the injured party 
brought suit against the owner of the building, and 
the owner, after notifying the company to defend, 
and the company refusing, settled the action; held, 
that the company was liable to the owner for the 
amount so paid, and for his expenses. In Bailey v. 
N. £. M. Life Ins. Co., 114 Mass. 177, it is held that 





the beneficiary of a life policy cannot maintain an 
action on such policy when it runs to the insured, 
his legal representatives and assigns. A note by the 
reporter discloses considerable diversity of opinion 
on this subject. The contrary has been held in our 
State and Pennsylvania. That all is not ‘fair in 
love” was decided in Commonwealth v. Stratton, 114 
Mass. 300, where it was held that one who gave a 
young woman figs, containing ‘‘love powders,” 
which were eaten by the recipient in ignorance 
of that fact, and her health was thereby injured, was 
guilty of assault and battery. In Favor v. Boston 
and Lowell Railroad Corporation, 114 Mass. 350, the 
defendants were held not liable forinjury to a horse 
occasioned by the passsage in an ordinary manner 
of a train of its cars over a bridge spanning a high- 
way on which the plaintiff was driving, even though 
no warning of the train was given. In Hawes v. 
Knowles, 114 Mass, 518, the defendant’s servant 
carelessly and wantonly drove defendant’s coach 
against the plaintiff's wagon, and it was held that 
the fact of the wantonness and mischievousness of 
the servant not only did not absolve the master from 
liability, but enhanced the damages. In Daniels v. 
Newton, 114 Mass, 530, an action brought for the 
breach of a written agreement to purchase land, 
before the expiration of the time given for the pur- 
chase, is not maintainable, although the vendee ab- 
solutely refused ever to complete the purchase. 
The reporter’s note shows this to be in conflict with 
several other authorities, including Burtis v. Thomp- 
son, in our own State. It may be presumptuous for 
us to criticize such high authority, but we venture 
to say it seems to us that the reason of the whole 
matter may be tested by one question, namely: 
What obligation is the vendee under to take the prop- 
erty until the appointed time comes; and until that 
time, of what force is his declaration that he will not 
take it? Massachusetts is still sound on Sunday 
traveling, as appears from Connolly v. City of Bos- 
ton, 117 Mass. 64. Here the plaintiff worked at 
night, and at nine o’clock of a Sunday evening was 
walking to see his employer, to ask him for day- 
work instead of night-work, when he sustained an 
injury by reason of a defect ina highway. Held, 
neither necessary nor charitable, and the action was 
dismissed. In Doyle v. Lynn and Boston Railroad 
Company, 118 Mass. 195, a contrary result was 
reached, because the plaintiff was going to Boston 
to visit and render assistance to a sick friend. The 
plaintiff testified that he did not go to Boston to 
see the great fire, although he knew it was then 
raging. A most curious instance of the application 
of the law of place was afforded in Le Forest v. 
Tolman, 117 Mass. 109. The defendant’s dog, 
owned and kept in Massachusetts, strayed into 
New Hampshire, and bit the plaintiff. The plain- 
tiff brought an action for the injury in Massachu- 
setts, on a statute which affords a remedy in such 
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cases without proof of the scienter. But as there 
was no proof of the scienter, nor that the law of 
New Hampshire dispensed with it, it was held that 
the action would not lie in Massachusetts. A learned 
note accompanies the case of Commonwealth v. Stur- 
tivant, 117 Mass. 122, on the admissibility of the 
opinions of non-expert witnesses. The question was 
‘‘whether a witness, who is familiar with blood, 
and has examined with a lens a blood stain upon a 
coat, when it was fresh, can also testify that the 
appearance then indicated the direction from which 
it came, and that it came from below upward, 
although he has never experimented with blood or 
other fluid in this respect.” The question was de- 
cided in the affirmative. Kendall v. City of Boston, 
118 Mass. 234, is an amusing case. The defend- 
ants hired a hall and decorated it, for the purpose 
of giving a public reception to the Grand Duke 
Alexis. Among the decorations was a bust of the 
economic philosopher, Benjamin Franklin, who, it 
is well known, was a “ Boston man,” which bust 
was placed on the railing of an interior balcony. 
The plaintiff, Mrs. or Miss (which, does not ap- 
pear) Kendall, sat directly under this bust. The 


programme requested the audience to arise and sing 
Old Hundred, and as they did so the bust of Poor 
Richard, either keeping time to the music or nod- 
ding approval of the plaintiff’s charms displayed 


beneath him, came down with great force on the 
bust (shoulder, the report says) of the fair plaintiff, 
and inflicted injuries by which the application of 
another description of plaster was rendered neces- 
sary. The lady, not deeming the sight of the noble 
personage a sufficient recompense for her bruises, 
brought suit against the city, but failed to recover, 
because there was not sufficient evidence of the de- 
fendants’ negligence. Doubtless it was the gravity 
of Benjamin’s countenance that caused the bust to 
fall. From this case the ladies should learn to look 
overhead for a man’s bust, as for so many years they 
have looked under the bed for the man himself. In 
Clark v. Burns, 118 Mass. 275, we have it decided 
that the owner of a steamship is not an innkeeper, 
nor liable as a common carrier for a watch worn by 
the passenger by day and retained by him at night. 
Although a steamship is not an inn, yet one room 
may be a ‘‘ disorderly house,” as is held in Common- 
wealth vy. Bulman, 118 Mass. 456. 

In the ‘‘land of steady habits,” the first case 
quoted is noticeable — Jacques v. Bridgeport Horse 
Railroad Oo., 41 Conn. 61. The “melancholy 
Jacques ” was a physician, who had sustained inju- 
ries while driving over defendants’ track, on account 
of its improper condition. He claimed to enhance 
the damages by showing that he was debarred by 
his injuries from following his profession for some 
time. Defendants offered proof of reputation that 
his practice was unlawful, which was excluded. A 
new trial was awarded for this reason. The life in- 





surance serpent has crept into the Eden of Connec- 
ticut. In Ryan v. World Mutual Life Ins. Co., 41 
Conn. 168, the agent, authorized to receive and for- 
ward applications, countersign and deliver policies, 
and collect premiums, fraudulently put down an- 
swers to material questions in the application, which 
were untrue, and not given by the applicant. The 
applicant signed the application without reading it, 
and the company issued the policy on the condition 
that the statements in the application were true. 
Held, that the insurers were not bound. This 
may be good law, but we wish Judge Carpenter, 
after discussing the question through five pages, 
would not make the rash assertion that ‘‘the case 
before us is a case of life insurance.” Such incon- 
siderate expressions are apt to weaken the confidence 
of the community in courts of justice. The ques- 
tion of the effect of the late war on life insurance 
policies which were allowed to lapse during that 
protracted ‘‘unpleasantness,” was discussed in 
Worthington v. Charter Oak Life Ins. Co., 41 Conn. 
372, where it was held that the state of war did not 
excuse the non-payment of premiums. Two of the 
five judges dissented, and the result is in conflict 
with other decisions, A very important and hu- 
mane decision is Dickinson’s Appeal, 42 Conn. 491, 
where it is held that a bastard has inheritable blood 
for the purpose of collateral as well as lineal de- 
scent through him. The opinion in this case, by 
Judge Foster, is one of the most interesting in the 
volume. 

In Tennessee, in Webster v. Rose, 6 Heisk. 93, the 
“stay law” of that State was pronounced uncon- 
stitutional. This law, passed in 1861, it will be 
remembered, postponed the operation of judgments 
and decrees twelve months. In Nashville and Chat- 
tanooga Railroad Oo, v. David, 6 Heisk. 261, the 
defendants were held not liable for loss of goods, 
intrusted to them for carriage, occasioned by an 
unprecedented flood. In Harrison v. Willis,7 Heisk. 
35, a tax on lawsuits, to be paid by the unsuccessful 
party, was held constitutional. The same doctrine 
was held in Nebraska, in State ex rel., ete. v. Board 
of County Commissioners, 4 Neb. 587, except that 
there the tax was on the plaintiff. Perfect justice, 
it seems to us, would be attained by imposing the 
tax on the successful party. In Phadenhauer v. Ger- 
mania Life Ins. Co.,7 Heisk. 577, a life insurance 
policy was to be void if the assured should ‘‘ die by 
suicide or by his own hands.” Held, that if the 
assured killed himself when incapable of distin- 
guishing right from wrong, the policy was enforcea- 
ble. 

In Nebraska, MeOlary v. The Sioux City and Pa- 
cific Railroad Oo., 3 Neb, 44, is a striking case. A 
railroad train, running three-quarters of an hour 
behind time, was upset by a gust of wind, and 
plaintiff was injured. The wind did not extend to 
that portion of the road where the train would have 
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been if on time. Held, that the tardiness of the 
train was not the proximate cause of the injury. 
In Webb v. Hoselton, 4 Neb. 308, it was held that the 
bona jide holder of a promissory note secured by a 
mortgage, takes the mortgage as well as the note 
discharged of equities between the original parties. 

In Prior v. Downey, 50 Cal. 388, a statute attempt- 
ing to validate a judgment void for lack of juris- 
diction, was held unconstitutional. 

In Fletcher v. State, 49 Ind. 124, it was held that 
where an accused person testifies on his own behalf, 
his reputation for truth and veracity may be im- 
peached, but not his general moral character. In 
this connection, we also note, Commonwealth v. 
Nichols, 114 Mass. 285, where it is held that an 
accused person, testifying on his own behalf, waives 
his privilege as to criminating himself, and may 
be cross-examined as to every thing relevant to 
the issue. Surely, this latter case makes the 
accused worse off than any other witness. In 
Hollingsworth v. Swedenborg, 49 Ind. 878, held, that 
the mother of a minor child is not entitled, 
after re-marrying, to recover for the child’s services, 
in the absence of an agreement to pay her therefor. 

In Smith v. Sloan, 37 Wis. 285, the limited power 
of one member of a non-trading partnership to bind 
his partners by note is clearly defined. There must 
be express authority; it must be necessary to the 
carrying on of the business, or it must be usual in 
similar partnerships. In Pringle v. Dunn, 37 Wis. 
449, the record of a mortgage, where the clerk had 
neglected to record the names of the subscribing 
witnesses, was held ineffectual. 

We had intended to comprehend in one notice 
this volume and the 20th, which is also published, 
but we found this volume on examination too rich 
in interest to be dismissed so summarily. There 
seems to be no abatement of the care and intelli- 
gence of the editing, and every one of the one 
hundred and seventy cases seems to have been 
indispensable. In point of variety this series can 
never be surpassed. Its pages display the different 
degrees of civilization and intelligence in this 
country, from the surly Puritanism of New Eng- 
land, displayed in its Sunday laws, to the motley 
population and crude justice of Texas, which tries 
a man for murder with nine jurors who do not 
understand English. 


—\—__+—_—_—_— 


THE ALBANY LAW SCHOOL. 


MONG the various institutions having for their 
object the training of young men for practice at 

the bar, the Albany Law School deserves particular 
mention. Although not the oldest law school in the 
country, it had at the time of its organization, in 1851, 
no competition in this section of the country, except 
that of Harvard. It was started, and has always been 


maintained, without endowment, and its steady pros- 
perity from the first is an indication that the instruc- 
tion there given has been thought by those who have 
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bad the benefit of it, of sufficient value to compensate 
the students for bearing the entire expense of main- 
taining it. It has been subjected to much criticism, 
most of which has come from local or individual jeal- 
ousy. Persons interested iu rival schools, having a 
different course of study, have sometimes indulged in 
comments upon the fact that its curriculum covered 
only a single year, and those who favored the old 
method of study in an office only have frequently 
made unfavorable comparisons between the technical 
knowledge of its graduates, as compared with that of 
clerks in their own offices. The day for such criticisms 
is, however, over. The more than sixteen hundred 
graduates of the school, most of them practicing law- 
yers, filling positions of trust and honor in every part 
of the country, indicate that the training given was 
thorough and practical. 

The chief labor of organizing the school fell upon 
the late Amos Dean, who gave it seventeen years of 
hard work, and was sustained during all those years 
by the vigor and strength of Judges Harris and Parker. 
On the death of Mr. Dean, in January, 1868, Isaac 
Edwards, of this city, assumed his place and duties. 
The school is well located; the city is more centrally 
situated than any other place of the same size; it com- 
bines the advantages of city and country; it has many 
fine libraries; it is the capital of a great State; many 
courts, State and Federal, including the Supreme Court 
and Court of Appeals, are held here; and it is not an 
expensive place to live in. 

The course of instruction has been from the outset 
substantially the same as that pursued in the German 
universities, in the study of the civil law. In order to 
systematize their labors, the faculty distribute among 
themselves the dit*rent subjects and branches of the 
law; and, by a suitable arrangement of topics and 
time, two lectures a day, on different subjects, are 
delivered through the en:ire academical year; and as 
each professor retains the same subject, from year to 
year, it is quite certain to be ably and fully pre- 
sented. 

As an important aid in the application of legal prin- 
ciples, two printed cases or questions are discussed 
every week, after a reasonable time to examine them 
and prepare for the argument. In this exercise the 
student learns the bearing and application of legal 
principles to the various transactions of daily life. He 
learns the law as a principle, and as an applied rule of 
actual justice. He studies it with a view to its intent 
and purpose; as a means of defending life, property 
and personal rights. 

Direct oral questions are also daily used to insure a 
perfect understanding of legal principles; and from 
time to time written questions are submitted, de- 
manding written answers. 

After the new judiciary article and under it the stat- 
ute of 1871 were adopted, the school promptly and 
cheerfully accepted the spirit of the new rules of court. 
It insisted upon a prior course of study, in an office, 
under private instructions, so as to insure a better 
training in the school than can be gained by a simple 
clerkship in an office. As every lawyer knows, there 
are rival opinions in regard to the best method of 
studying law. The old line insist upon the office as the 
true place in which to learn the law, and others upon 
a two years’ course in a law school, as better suited to 
the end to be attained. The Albany School defers to 
both opinions; it recognizes the advantages of the 
office as a means of learning the practice; and it re- 
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gards the school as the true place in which to gain a 
knowledge of the principles and spirit of the law. 
Among those well known at the bar and upon the 
bench or as prominent educators, who have been or 
are connected with the school, we will mention these: 
Hon. Ira Harris, of the Supreme Court and United 
States Senate, who, from its opening until the day of 
his death, kept his place as a teacher; Amos Dean, 
Esq.; Hon. Amasa J. Parker, of the Supreme Court; 
Isaac Edwards, Esq.; Hon. Wm. F. Allen, of the 
Court of Appeals; Hon. William L. Learned, of the 
Supreme Court; Hon. Matthew Hale; Hon. H. E. 
Sickles, State Reporter; Dr. Henry Coppee; President 
Eliphalet Nott Potter; Charles T. Spoor, Esq. 


—_——__4—___—_— 


NON-NEGOTIABLE PROMISSORY NOTES. 


SUPREME COURT OF PENNSYLVANIA, JUNE 11, 1877. 


Woops, plaintiff in error, v. NORTH ET AL. 
The insertion in a promissory note payable to order of the 
words “and five per cent collection fee if not paid 
when due,” destroys the negotiability of a note, and 
the indorser is not liable on it as such. 
RROR to the Court of Common Pleas of Hunting- 
don county. 

This was an action by the plaintiffs below, North 
and others, who were the holders of an accommoda- 
tion note drawn by Samuel Steffey, and indorsed by 
the defendant below, Woods. The note upon which 
the action was founded was in the following form, to 
wit: 

** 377.00. HUNTINGDON, Pa., May 5, 1875. 

“ Sixty days after date I promise to pay to the order 
of W. H. Woods, at the Union Bank of Huntingdon, 
three hundred and seventy-seven dollars, und five per 
cent collection fee if not paid when due, without defal- 
cation. Value received. SAMUEL STEFFEY.”’ 

The protest of this note at its maturity had been 
waived by an indorsement on the back of the note 
signed by Woods. It appeared upon the trial that 
this note was but a renewal of another note, which 
also was a renewal, the original note having been dis- 
counted for the benefit of the drawer by the bank on 
the 28th of August, 1871, and renewed from time to 
time. 

The defense made by the defendant below at the 
trial was, first, that the note, because of the insertion 
of the clause, “and five per cent collection fee if not 
paid when due,” was not negotiable, and therefore the 
defendant was not liable for his indorsement. The 
reception of the note in evidence was objected to 
upon this ground, but the objection was overruled 
and the note admitted, and defendant took a writ of 
error to this court. Other defenses not material here 
were also set up. 

Opinion by SHaRswoop, J. 

Tt is a necessary quality of negotiable paper that it 
should be simple, certain, unconditional, and not sub- 
ject to any contingency. It would be a mere affecta- 
tion of learning to cite the elementary treatises and 
the decided cases which have established this princi- 
ple. It is very important to the commercial commu- 
nity that it should be maintained in all its vigor. Ap- 
plying it to the note sued upon in this case, we are of 
opinion that it violates the rule. If it had been made 
payable at sixty days with five per cent it would have 
been objectionable as usurious on its face. It would 
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not, however, on that account have invalidated the 
note or destroyed its negotiability. A negotiable note 
may be made payable with interest from its date, and if 
more than lawful interest is stipulated for, it does 
not, in Pennsylvania, make the contract void, but only 
the usury. Hence, such a note is sufficiently certain. 
It is payable at maturity with lawful interest. But in 
the paper now in question there enters as to the 
amount an undoubted element of uncertainty. It is 
a mistake to suppose that if the note was unpaid at 
maturity the five per cent would be payable to the 
holder by the parties. It must go into the hands of 
an attorney for collection. It isnota sum necessarily 
payable. The phrase “collection fee” necessarily im- 
plies this. Not only so, but this amount of percentage 
cannot be arbitrarily determined by the parties. It 
must be only what would be a reasonable compensa- 
tion to an attorney for collection. This in reason and 
the usage of the legal profession depends upon the 
amount of the note. Five per cent would, probably, 
be considered by a jury as a reasonable compensation 
upon the collection of a note of $377. But if it were 
$3,000 they would, probably, think otherwise, and cer- 
tainly so if it were $30,000. How then can this note 
be said to be certain as to its amount, or that amount 
unaffected by any contingency? Interest and costs of 
protest after non-payment at maturity are necessary 
legal incidents of the contract, and the insertion of 
them in the body of the note would not alter its nego- 
tiability. Neither does a clause waiving exemption, 
for that in no way touches the implicity and certainty 
of the paper. Buta collateral agreement as here, de- 
pending, too, as it does, upon its reasonableness, to be 
determined by the verdict of a jury, is entirely differ- 
ent. It may be well characterized like an agreement 
to confess a judgment was by Chief Justice Gibson, as 
“luggage,’’ which negotiable paper, riding, as it does, 
on the wings of the wind, is not a courier able to 
carry. If this collateral agreement may be introduced 
with impunity, what may not be? It is the first step 
in the wrong direction which costs. These instru- 
ments may come to be lumbered up with all sorts of 
stipulations, and all sorts of difficulties, contention 
and litigation result. It is the best rule, obsta prin- 
cipiis. Judgment reversed. 
—_— + 
COURT OF APPEALS ABSTRACT. 


APPEAL. 

Review of facts by general term.— The general term has 
power to review upon the facts only when the appeal is 
from the judgment of a referee or that of a judge who 
has tried the case without the jury (Code, § 48). Judg- 
ment below affirmed. Van Valkenburgh, adm’r, v. 
Am. Popular Life Ins. Co. Opinion by Folger, J. 
[Decided June 19, 1877.] 

CRIMINAL LAW. 

1. Seduction under promise of marriage: evidence.— 
In the trial of an indictment for seduction under 
promise of marriage, this question was put to prose- 
cutrix: ‘‘Did you believe him when he had connec- 
tion with you that he would marry you?” Held 
proper as tending to make out that the consent of the 
prosecutrix to the intercourse was given under and by 
reason of the promise of marriage. Judgment below 
affirmed. Armstrong, plaintiff in error, v. People. 
Opinion by Folger, J. Church, C. J., dissented from 
decision of court on ground that the evidence of the 
prosecutrix was not supported. 
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2. Evidence: direction to witness to tell her own 
story.— The prosecutrix was directed to go on and 
state in her own way what took place on the evening 
of the intercourse. Held proper. Ib. 

3. Evidence: pregnancy of prosecutrix.— Testimony 
of the prosecutrix, an unmarried woman, that at the 
time of the trial she was in the family way, held proper. 
Ib. 

4. Supporting evidence: what necessary.— The sup- 
porting evidence required by the statute to corrobor- 
ate the testimony of the prosecutrix in such a case 
must be as to two of the matters named in the act 
and as to them only, namely, the promise of 
marriage and the carnal conversation. The support- 
ing evidence need be such only as the nature of these 
matters admits. Circumstances tending to show the 
existence of the acts may be given and it is for the 
jury to determine their strength. Ib. 

5. Supporting evidence : relevancy of.—It was claimed 
that the prosecutrix limited her testimony to a single 
act of intercourse. Held, that it did not follow that 
the supporting testimony should refer directly to the 
same act, general testimony not pointing to any par- 
ticular time, but covering the period when the act was 
alleged to have occurred held sufficient. Ib. 

(Decided June 5, 1877.] 





EMINENT DOMAIN. 

Acquisition of land by railroad company : description 
of lands in petition.—The provision of the statute 
(Laws 1850, chap. 140, § 14), relating to the acquire- 
ment of land for the purposes of railroads, that the 
petition must contain a description of the real estate 
which the company seeks to acquire, is not complied 


with unless there is such a description of the land as 
will show its location and the precise boundaries 
thereof with certainty. And the petition itself must 
contain the description, and reference cannot be had 
to another instrument to remedy defects in such de- 
scription. Order below reversed. Matter of N. Y. 
Cent. and H. R.R. R. Co. v. Raw. Opinion per 
Curiam. 

[Decided June 19, 1877.] 

LEASE. 

Agreements in: when grantee of lessor not bound by: 
termination of.—By the terms of a lease the lessor re- 
served the right to sell the demised premises, and the 
parties covenanted that upon the sale the lease should 
be determined and the term ended, and that the lessor 
would pay the tenant a fair compensation for all per- 
manent improvements made by such tenant, with a 
provision for arbitration in case of disagreement. The 
lessor sold and conveyed the premises without reser- 
vation or exception. Held, that the lease was thereby 
terminated, and the grantee took the premises free 
from any claim on the part of the tenant, and that on 
a refusal by the lessor to pay the claim of such tenant 
for his improvements, or to arbitrate the same, the 
tenant had a right of action against the lessor for the 
value of the improvements. Judgment below af- 
firmed. Morton v. Wier. Opinion by Allen, J. 
{Decided June 22, 1877. Reported below, 5 Hun, 177.] 

GIFT. 

Of check payable after death of donee: bank book.— 
A father intending to make a gift of $6,000 to each of 
his sons, John and Robert, delivered to each of them 
a check for the amount named, and pass-books upon 
the several savings banks where he had moneys de- 
posited for a larger amount than the checks. Each 
check was made payable four days after testator’s 
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death, and had a memorandum at the top to the effect 
that ‘‘the pass-book must be presented with this 
check.’’ When the checks were delivered he said he 
wanted it in this shape as he wanted the control 
of the money as long as he lived to receive the 
interest. He also said at the time: “You will 
want these books to get the money. I don’t con- 
sider them safe here;’’ and remarked to his son 
Robert: ‘‘ You take them, and take care of them;” 
and, upon signing the checks, said: ‘‘ Boys, this is 
something which will do you good whenI am gone. 
It will not do you any good while I am here.’’ Robert 
took the books, and they were by him placed in an en- 
velope on which was written the name of the father, 
‘*bank-books to have when called for,’’ and put in a 
secure place. Held (1) not to constitute a valid gift to 
the sons, nor (2) to be sustainable in equity as a 
declaration of trust by the donor for the donees, or as 
(3) gifts by appointment or appropriation by the donor 
for the use of the donees. Judgment below affirmed. 
Curry v. Powers. Opinion by Miller, J. 

(Decided June 19, 1877.] r 


LIFE INSURANCE. 


1. Statements in application: construction of: liver 
disease.—An application for a life insurance policy con- 
tained the question whether applicant had *‘ ever had 
disease of the liver?’’ Held, not to refer to a tempor- 
ary,slight ailment, but to such an ailment as to indicatea 
vice in the constitution, or so serious as to have some 
bearing on the general health and the continuance of 
life, and the circumstance that the attending physi- 
cian of the applicant testified in an action on the 
policy, that previous to the making of the application 
he had attended applicant for slight attacks which he 
treated as affecting the liver, his testimony being in 
some respects in conflict with that of another physi- 
cian, who knew applicant and his general physical 
condition, would not authorize the taking of the case 
from the jury upon the question whether applicant 
was affected with liver disease. Judgment below 
affirmed. Cushman v. United States Life Insurance Co. 
Opinion by Earl, J. 

2. Usual medical attendant, who is: estoppel - In 
answer toa question who was his usual medical at- 
tendant, applicant answered that Dr. Purdy was. It 
appeared that Dr. Purdy had always been his father’s 
family physician and he had called on him yearly for 
many years for advice and treatment. Dr. Greenleaf 
had attended him one brief illness, and he had re- 
ceived treatment from Dr. Ormsby, not over half a 
dozen times during some few years before his death. 
Held, that the question was properly answered, and 
astatement in the proof of death made in accord- 
ance with the requirements of the insurance company 
by the personal representative of applicant to the 
insurance company, wherein it was stated by Dr. 
Ormsby, who certified to the death and who attended 
applicant in his last illness, that he was applicant's 
family physician and had been from a time preced- 
ing the policy, did not show breach of warranty or 
conclude the personal representative as to the truth 
of the statement. Ib. 

8. Practice: general objection to evidence.—A genéral 
objection to the testimony of a witness will not raise 
one on the ground that a proper foundation for the tes- 
timony was not laid, if by laying a proper foundation 
the testimony would have been competent. Ib. 
[Decided June 5, 1877. Reported below, 4 Hun, 783.) 
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4. Representations in application for policy: use of 
intoxicating liquor: question for jury.—In an applica- 
tion for a life insurance policy, the applicant in reply 
to questions as to his habits in respect to the use of 
intoxicating liquor, stated that he did not use ale, 
beer or wine, that his habits of life were “ correct and 
temperate in all respects,’’ that he was ‘‘ abstemious, a 
free and generous liver.’’ At the trial of an action 
on the policy, testimony was introduced by the de- 
fendant showing that about the date of the applica- 
tion and before it applicant did drink whisky, and 
vnee to the point of intoxication. On the other side 
there was testimony from those who knew him well, 
or were very intimate with him, that his habits were 
good and he drank but very seldom and they never 
saw him intoxicated, that they had known him to re- 
fuse liquor, and never saw any thing to induce belief 
that he was not perfectly temperate. Held, to make 
a question for the jury, whether applicant made a 
fraudulent answer in his application for insurance. 
Judgment below affirmed. Van Valkenburgh, adm’r, 
v. American Popular Life Ins. Co. Opinion by Fol- 
ger, J. 

5. What is “use’’ of intoxicating liquor.—A ques- 
tion whether one makes “use” of “intoxicating 
liquors or substance,” held, a question which does not 
direct the mind to a single or incidental use, but to a 
customary and habitual use. Ib. 

[Decided June 19, 1877.] 
NEGLIGENCE. 


Injury done to trespasser: fire escape: child ten years 
old trespassing.— Plaintiff's intestate was a boy of ten 
years of age, and lived with his father in the upper 
story of a tenement of defendant. The window of the 
room occupied by the father opened upon a fire escape 
which had been constructed by the defendant in ac- 
cordanee with Laws of 1873, ch. 863, § 36. The window 
was about sixteen inches from the platform of the fire 
escape. Intestate stepped on the platform of the fire 
escape, which was about eight feet in length and three 
and one-half feet wide, and had an iron railing around 
the outside portion of it, and then passed to the end, 
where there was a trap-door and a ladder leading to 
the platform on the next story below. The hinges of 
the trap-door, which were rusted and only fastened 
with a small wire and a string, gave away, and he was 
precipitated below and killed. By the statute above 
mentioned, landlords are required, under certain pen- 
alties, as a protection against danger from fire, to erect 
and keep in repair fire escapes to tenement houses. 
Held, that the intestate was a trespasser, and defend- 
ant owed no duty to him to keep the fire escape in 
repair, and defendant was not liable for intestate’s 
death. Judgment below reversed and new trial or- 
dered. McAlpin, Adm’r, v. Powell. Opinion by 
Miller, J. Church, C. J., dissented. 

[Decided June 12, 1877.] 
NEW YORK CITY. 


1. Assessment of property for local improvement: rule 
governing: statutory construction.—By Laws of 1840, 
ch. 326, §7, the assessment to be made for local im- 
provements in the city of New York is limited to one- 
half the value of the real estate, assessed as valued by 
the assessors of the ward. By Laws of 1872, ch. 580, 
provision was made in reference to the approval of 
certain contracts previously entered into with the city 
for local improvements, without the observance of 
the prescribed formalities; and the act further pro- 





vides for the assessment for such improvements 
upon the property benefited, ‘‘of all the expenses 
which shall have been paid orincurred. * * * And 
the said bvard of assessors are hereby authorized and 
required to assess, in the manner provided by law, up- 
on the property benefited by the several improve- 
ments * * * respectively such expenses; * * * 
and all the provisions of law in relation to making, 
entering and collecting assessments for local improve- 
ments in said city shall apply to every such expense 
and assessment.’’ An assessment of more than one- 
half the value of petitioner’s lots was made thereon 
for local improvements authorized in 1871, and in- 
cluded within the purview of the act of 1872, and com- 
pleted in 1873. Held, that the act of 1840, limiting 
assessments to one-half the assessed value of the prop- 
erty, was the general law governing all assessments 
for local improvements; that this provision was not 
abrogated by the act of 1872, and that the assessment 
on petitioner’s lots was invalid and could not be en- 
forced. Order of General Term reversed. In Matter 
of Petition of Cram. Opinion by Andrews, J. 

2. Implied repeal of statute: rule as to.—The rule 
that a subsequent statute effects a repeal of a former 
one by implication ‘only so far as it is clearly and in- 
disputably contradictory and contrary to the former 
act in the very matter, and the repugnancy such that 
the two acts cannot be reconciled” (Foster's Case, 
11 Rep. 59), applies with great force, when the effect of 
holding the former statute repealed by implication 
would be to change the settled policy of the law upon 
the subject to which the latter statute refers. Ib. 
[Decided May 22, 1877.] 

SERVICE. 

1. Of summons on foreign corporation: cause of ac- 
tion arising in this State. — Plaintiff made a contract 
with defendant, a Nebraska corporation, to enter its 
service for five years. His business was to procure Men- 
nonites, who were expected to emigrate to this coun- 
try from Russia, to purchase and settle upon defend- 
ant’s lands in Nebraska. He was bound during the 
whole time to maintain at his own expense an office in 
the city of New York, and he was to go to Europe for 
two or three months to arrange for the emigration of 
Mennonites. There was no place specified where the 
contract was to be performed, but plaintiff's head-quar- 
ters were to be in New York. Held, in an action on 
the contract, that the principal part of the contract 
was to be performed in New York, and the cause of 
action arose there, so as to render a service of asum- 
mons upon one of the directors of the defendant, 
while in this State upon his own private business, 
valid service upon the corporation (Code, § 134). Order 
below affirmed. Hiller v. Burlington & Missouri River 
R. R. Co. in Nebraska. Opinion by Earl, J. 

2. Constitutional law: statutes regulating service of 
process. — Held, also, that the statute authorizing such 
service was within the legislative authority, and not 
in violation of any constitutional provision. Ib. 
(Decided June 19, 1877.] 

—_———_._ 
RECENT BANKRUPTCY DECISIONS. 
ATTACHMENT. 

Not dissolved by composition.—An attachment in a 
State court, levied within four months of the com- 
mencement of involuntary proceedings, is not dis- 
solved by a composition under the bankrupt law, with- 
out an adjudication and assignment. U. 8. Dist. Ct., 
Iowa. In re Shields, 15 Nat. Bankr. Reg. 532. 
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BAR TO ACTION. 

Discharge is: notice by publication.—Where notice 
has been duly given by publication, a discharge will 
bar the claim of a creditor whose name was omitted 
from the schedule, or was not furnished to the mar- 
shal, where such omission was not fraudulent. Sup. 
Ct., Georgia. Heard v. Arnold, 15 Nat. Bankr. Reg. 


543. 
DISCHARGE. 


Jurisdiction of court to grant, presumed: fiduciary 
debt: pleading.—Where the discharge of a bankrupt 
is brought into question in a collateral action, and the 
record discloses nothing on the pvint, the jurisdiction 
of the court granting such discharge will be presumed. 
Prima facie, a judgment upon a promissory note is 
not for a fiduciary debt. In an action to enjoin the 
collection of a judgment on the ground that the 
debtor has been discharged in bankruptcy, a copy of 
the discharge need not be set forth in the complaint, 
but the discharge may be pleaded by a simple aver- 
ment of the facts. Sup. Ct., Indiana. Hayes v. Ford, 
15 Nat. Bankr. Reg. 569. 


FRAUD. 

Knowledge, when essential to constitute.—In a suit 
in equity brought by the assignee to set aside a sale as 
fraudulent under sections 5128 and 5129, the bill must 
allege that the defendant knew that such sale was 
made in fraud of the provisions of the act, and such 
knowledge must be proved in the evidence taken in 
support of the bill. U. 8. Dist. Ct., E. D. Virginia. 
Crump v. Chapman, 15 Nat. Bankr. Reg. 571. 


HOMESTEAD. 

Jurisdiction of court of bankruptcy over: agreement 
to extend time of payment.—Where the homestead of 
the bankrupt has been sold, pursuant to an order of 
the bankruptcy court, to satisfy a debt secured upon 
it by a deed of trust or mortgage, such court has juris- 
diction to order the bankrupt to deliver up possession 
of the property to the purchaser. An agreement to 
extend the time of payment of a debt secured upon 
real estate by a mortgage or deed of trust need not be 
in writing. U. 8. Cire. Ct., E. D. Missouri. In re 
Betts, 15 Nat. Bankr. Reg. 536. 

HUSBAND AND WIFE. 

Mortgage by wife on separate property for husband’s 
benefit: preference.—Where a wife executes a mortgage 
on her separate property for the payment of the debts of 
her husband, who thereby receives a greater sum than 
he would be entitled to by the courtesy in the residue of 
the amount realized on a sale of the property under 
the mortgage after payment of the mortgage debt, the 
heirs or representatives of the deceased wife are enti- 
tled to the fund in preference to the assignees of the 
husband. Sup. Ct., Pennsylvania. Shippen and 
Robbins’ Appeal, 15 Nat. Bankr. Reg. 553. 

JUDGMENT. 

Lien of, not affected by bankruptcy.—A lien obtained 
under a judgment is not affected by proceedings in 
bankruptcy commenced thereafter. The fact that an 
appeal has been taken from the judgment does not 
alter the case, where no bonds have been executed by 
the appellant, as required by law. U.S. Dist. Ct., 
California. In re Gold Mountain Mining Co., 15 Nat. 
Bankr. Reg. 545. 

JURISDICTION. 

Bankrupt court and court of equity.—Prior mortga- 
gees are not necessary parties toa bill to foreclose a 
junior mortgage where the only object of such bill is 





a sale of the equity of redemption, and there is no 
substantial doubt as to the amounts due the prior in- 
cumbrancers. An adjudication in bankruptcy does 
not give the bankrupt court such exclusive jurisdic- 
tion over the property of the bankrupt as to prevent 
the entry of a decree of foreclosure on a bill filed 
prior to such adjudication. A pledgee of bonds as col- 
lateral to a loan is not deprived of his right to sell the 
same by any of the provisions of the bankrupt act, 
and a purchaser of such bonds, sold after the pledgor 
became bankrupt, holds them by absolute right. U. 
8. Sup. Ct. Jerome v. McCarter, 15 Nat. Bankr. Reg. 
546. 
PARTNERSHIP. 


Right of partner to propose individually for compost 
tion: jurisdiction.—One member of a firm which has 
been adjudicated bankrupt may submit a proposition 
of composition to the creditors of the firm and his 
individual creditors. The jurisdiction of the bank- 
rupt court is not affected by the fact that an assign- 
ment for the benefit of creditors under the State law 
had been made prior to the adjudication. U. 8. Cire. 
Ct., N. D. Ohio. Pool v. McDonald, 15 Nat. Bankr. 
Reg. 560. 





a 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
HABEAS CORPUS. 


When writ denied: for what not designed. — Where 
the facts stated in a petition for a writ of habeas cor- 
pus, and the papers thereto annexed, if established, 
will not warrant the discharge of the prisoner, the 
writ will be denied. The writ of habeas corpus is not 
designed to perform the office of an appeal or writ of 
error; and cannot be resorted to for the purpose of 
reviewing orders or judgments which are merely erro- 
neous, made or rendered by a court which had juris- 
diction of the subject-matter and of the person. Thus, 
one who is imprisoned in default of bail, by order of 
a circuit court of this State, in which a criminal in- 
formation is pending against him for embezzlement of 
moneys in his possession as county treasurer, will not 
be discharged by this court upon habeas corpus, on the 
ground that the information is insufficient to charge 
him with any offense, and that the circuit court erred 
for refusing to quash it for that reason. In re Semler. 

NEGLIGENCE. 


1. Fires set by railroad locomotive: contributory negli- 
gence. — Where a railroad is constructed at such a dis- 
tance from a building that the latter is not likely to be 
set on fire by sparks from locomvtives properly con- 
structed and used, upon such road, it is not negligence 
in the owner not to remove such building. The rail- 
road company, in such a case, cannot show, by parol 
evidence, that when it acquired by condemnation its 
right of way over the land of the owner of such build- 
ing, he claimed that it would be necessary to remove 
the building by reason of the road being located so 
near it, and the cost of such removal was included in 
the appraisal of his damages. Caswell v. C., M. & St. 
P. Railway Co. 

2. Negligence: when question for jury. —In actions 
for injuries from negligence, where the facts, though 
undisputed, still leave the inference of negligence in 
doubt, that question is forthe jury. Nicks v. Marshall, 





* To appear in 41 Wisconsin Report. 
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21 Wis. 139, and Delaney v. Railway Co., 33 id. 67, 
distinguished; Kenworthy v. Town of Ironton. 
NEGOTIABLE INSTRUMENT. 

Promissory notes: transfer of part due notes: notes 
for purchase-price of land. — One who takes a promis- 
sory note, which shows that interest on the principal 
sum therein named is past due and unpaid, takes it 
subject to all equities between the original parties. 
If the vendee of land, under an executory contract, 
abandons the possession, and the vendor resumes pos- 
session, without any agreement between them for a 
rescission of the contract, it is not extinguished, and 
the vendee’s notes for the purchase-money continue 
to be valid as between the original parties. Hart v. 


Stickney. 
SALE. 


Of personal property : sale to agent. —Where A orders, 
in his own name, but for the use and as the agent of B 
(being duly authorized thereto), a chattel from a dis- 
tant market, and the same is so sent as to make A 
liable therefor to the vendor, he may pay for it, and, 
upon delivering it to B, may recover from him the 
amount so properly paid, although the chattel, on its 
arrival, was not in good condition, and the payment 
by A was made after he had notice of that fact from B, 
who refused to receive it. Green v. Feil. 

TORT. 

Wrong done by several jointly. —One wrong-doer, by 
whose fault damage is caused to a party free from 
fault, cannot relieve himself from liability therefor by 
showing that some other wrong-doer contributed to 
produce the injury.— Folsom v. Apple River Log- 
Driving Co. 

a 
RECENT ENGLISH DECISIONS. 
CONTRACT. 

1. Cancellation of written agreement relating to land: 
breach of contract: measure of damages in contracts 
relating to realty.—In the absence of fraud the court 
will not entertain an application for the rescission or 
cancellation of an agreement in writing relating to 
land, although incapable of being performed. The 
measure of damages for breach of contract is the 
same in contracts relating to realty as in contracts re- 
lating to chattels. Chanc. Div., Feb. 14, 1877. Noble 
v. Edwardes ; Edwardes v. Noble, 36 L. T. Rep. (N. 8.) 
312. 

2. Action by builder: architect fraudulently withhold- 
ing certificate: collusion with builder’s employer.—An 
action will lie by a builder against an architect who, 
fraudulently and in collusion with the builder’s em- 
ployer, refuses to certify that he is satisfied with the 
work done, whereby the builder is unable to obtain 
payment, if the architect has an interest in the con- 
tract between the builder and his employer. Semble, 
that such an action would lie without proof of special 
damages. C. P. Div., May 9, 1877. Ludbrook v. Bar- 
rett, 36 L. T. Rep. (N. 8.) 616. 

EASEMENT. 

Obstruction of lights: contract.—A, the owner of two 
adjoining houses, granted a lease of one to B, there then 
existing in it a certain window, for a term which ex- 
pired at Michaelmas, 1875; and afterward, in 1874, 
leased the other house to C. Semble, (1) that, during 
the currency of B’s lease, C could not build so as to 
interfere with the light coming to B’s window; (2) 
that, on the expiration of B’s lease, C could build so 
as to interfere with the light coming to the window, 





as the lease to C had been made by A without any 

reservation of the right to light. Effect of a proviso 

as to easements considered. Chanc. Div., March 7, 

1877. Warner v. McBryde, 36 L. T. Rep. (N. 8.) 360. 
JURISDICTION. 


Bonds of foreign government: property of govern- 
ment in hands of agent in England: pledge in favor of 
bondholders: principal and agent.—Plaintiff was the 
holder of some of the bonds of a loan issued by the gov- 
ernment of Peru, and the defendants were agents in 
England of that government. Each bond contained 
a statement that ‘‘as a guaranty for the fulfillment 
of the obligations contracted in this bond, the gov- 
ernment of Peru, under the national faith, pledges 
the general revenue of the republic, and especially the 
free proceeds of the guano in Europe and in America 
after the engagements which it has contracted on 
them are covered;”’ and that ‘‘in all contracts which 
the government may enter into for the sale of guano, 
or under whatever form the sale may have, it binds 
itself to direct that there be set aside out of the pro- 
ceeds of each half year a sum sufficient for the service 
of the half year; and, after such service being se- 
cured, to dispose freely of the surplus.’’ The interest 
on the bonds had fallen into arrear. The plaintiff's 
statement of claim alleged that the guano had been 
forwarded by the government to the defendants, and 
received by them for the purpose of meeting the in- 
terest on the bonds; and that the guano, or the pro- 
ceeds of sale in the hands of defendants, became ap- 
plicable, and ought to have been applied by them, in the 
first place, in payment of the unpaid interest due on the 
bonds. Notice of the action had been given to the 
Republic, but they made no claim to the guano or 
moneys in the defendants’ hands. The defendants 
claimed a charge or lien on the guano or the proceeds 
of sale thereof. On demurrer to the statement of 
claim, held (affirming the decision of Hall, V. C.), that 
the bonds were engagements of honor by the foreign 
government and did not contain any contract enforce- 
able by the courts of this country, nor by the courts 
of the country which issued them, without the con- 
sent of the government. The bonds, therefore, gave 
the plaintiff no right of action. The pledge, such as 
it was, in the bonds, was made expressly subject to 
prior engagements, which must include the expense 
necessary for carrying on the government. The de- 
fendants were agents of the Republic, and an agent 
could not be sued in the absence of the principal; and 
as, in this case, the principal was a foreign govern- 
ment, it could not be sued atall. Ct. App., April 18, 
1877. Twycross v. Dreyfus, 36 L. T. Rep. (N. 8.) 752. 


LEASE. 


1. Restrictive covenant by lessee: disposition by owner 
of two tenements: easement.—The owner of an estate 
demised one plot of land for a term of years by a lease 
which contained a covenant by the lessee that he, his 
executors, administrators and assigns, would not 
during the term do on the premises any thing which 
should be an annoyance to the neighborhood, or to 
the lessor or his tenants, or diminish the value of the 
adjoining property, nor build on the land any build- 
ing or erection without first submitting the plans to 
the lessor and obtaining his approval. He afterward 
demised an adjoining plot for a term of years by a 
lease which contained a similar restrictive covenant. 
The first lease was assigned to a company, who pro- 
posed, with the approval of the lessor, to erect a build- 
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ing which would interfere with the access of light to 
the house on the plot of land comprised in the second 
lease. Ona bill by the second lessee to restrain the 
company from erecting and the lessor from approving 
the proposed building, held (reversing the decision of 
Bacon, V. C.), (1) that the principle that a lessor can- 
not derogate from his own grant did not compel him 
to refuse ;jhis approval of the proposed building, and 
(2) that the restrictive covenants in the first lease did 
not inure for the plaintiff's benefit; and that, conse- 
quently, he was not entitled to any relief. Ct. App., 
Dec. 19, 1876. Master v. Hansard, 36 L. T. Rep. (N. 
S.) 535. 

2. Landlord and tenant: continuance of tenancy after 
expiration of lease: assignees of reversion: covenant to 
repair.—A tenant for life of an estate for 1,000 years 
demised from year to year, with six months’ notice to 
quit, lessee covenanting to repair. After the death of 
the tenant for life the co-executor assigned the rever- 
sion of the estate for 1,000 years. The lessee con- 
tinued to pay rent to the assignees of the reversion, 
and gave six months’ notice to quit. Held, that this 
furnished evidence that the lessee held over upon the 
terms of the original agreement, and was bound by 
the covenant to repair. Held, also, that the executor 
of the tenant for life was properly joined as a plain- 
tiff. C. P. Div., May 29,1877. Wyatt v. Cole, 36 L. T. 
Rep. (N. 8.) 613. 

SHIPPING. 

1. Material men: equipment: British ship: lien: pur- 
chaser with notice.—A material man, who supplies 
stores and materials for the equipment of a British 
ship, having no maritime lien, cannot enforce his 
claim against the ship in the hands of a subsequent 
purchaser thereof, even though such purchaser has 
notice at the time of purchase that the claim is still 
unpaid. Adm. Div., April 17,1877. The Aneroid, 36 
L. T. Rep. (N. 8.) 448. 

2. Salvage of life: liability of cargo: merchant ship- 
ping act 1854 (17 & 18 Vict., c. 104), sections 458, 459.— 
Where life salvage is performed, cargo, subsequently 
salved from the same vessel as the lives, but by per- 
sons employed by the owners for the purpose and 
wholly distinct from the life salvors, is liable to con- 
tribute toward the reward due to the life salvors un- 
der the provisions of the merchants shipping act 1854, 
sections 458, 459. Ct. App., April 21, 1877. Cargo ex 
Schiller, 36 L. T. Rep. (N. 8.) 714. 

—_>+_——_ 
NEW YORK STATE BAR ASSOCIATION. 


EETING of the Executive Committee of the New 
York State Bar Association, held at the United 
States Hotel, Saratoga Springs, N. Y., July 18, 1877, 
pursuant to a oall of Hon. John K. Porter, President. 


Present : 
1st District — John K. Porter, Elliott F. Shepard. 


8d District — Rufus H. King, M. T. Hun. 

4th District — John R. Putnam. 

7th District —M. W. Cook. 

E. C. Sprague, of Buffalo, was also present; and on 
motion it was thereupon resolved that he be and isa 
member of the Executive Committee in and for the 
8th Judicial District, in the place of James M. Willett, 
deceased. 

Letters were received from Hon. William Rumsey, 
John D. Kernan, Horace E. Smith, A. E. Suffern and 
Albert Mathews expressing the regret of each of said 





members of the committee for theirinability to attend 
the meeting. 

A new edition of the Blue Book containing the act 
of incorporation, a list of the members of the society, 
etc., was presented to the meeting by Mr. Shepard. 

Mr. Shepard presented to the meeting the report of 
the committee on prizes, which was accepted and 
filed. 

The report of P. 8S. Danforth, chairman of the com- 
mittee on admissions, was also received and filed. 


The following resolutions were then passed by the 
meeting: 


By Mr. Shepard: 

Resolved, That the Chairman appoint, with power 
to increase their own number and to fill vacancies, 
five members as a committee of arrangements for the 
annual meeting; that thiscommittee prepare an order 
of exercises for that meeting; call in, arrange and 
print separately the various reports to be presented to 
the Executive Committee on the day preceding the 
annual meeting; employ a stenographer to report the 
proceedings of the annual meeting; invite the attend- 
ance of the honorary members and any distinguished 
lawyers from abroad; invite the reading of theses or 
the delivery of addresses by designated members on 
topics to be assigned by the committee; and take such 
other steps as they may deem best to secure a large 
attendance of the profession and give permanent in- 
terest to the proceedings. 


By Mr. Shepard: 

Resolved, That the Corresponding Secretary is di- 
rected to procure (as far as practicable) and submit 
with his annual report, copies of the acts of incor- 
poration, articles of association, constitution, by-laws 
and proceedings of all the State and other Bar Associ- 
ations and Legal Societies in this State, other States 
and countries, and that he is charged with the duty of 
carrying into practical operation the last clauses of our 
act of incorporation, which are in these words, viz. : 
‘*This corporation shall deposit a copy of its charter, 
constitution and by-laws, and of each of its annual 
reports in the State Library at Albany, and in each of 
the libraries provided for the use of the justices of the 
Supreme Court in the several counties of the State. 
It shall be the duty of every local Bar Association to 
deposit with the New York State Bar Association a 
copy of its act or certificate of incorporation, or its 
articles of association and its constitution and by-laws 
and its annual report ’’; and that the Corresponding 
Secretary certify the necessary expenses incident to 
the discharge of his duties, to this committee for audit 
and payment. 


By Mr. Shepard: 

Resolved, That the Vice-Presidents of the Associa- 
tion be requested to present at the annual meeting, 
November 20, 1877, nominations for honorary mem- 
bership under article III of the Constitution, and for 
that purpose to correspond or confer with each other, 
and send their nominations to the Vice-President, 
Hon. Horatio Ballard, Cortland, N. Y. 

And that the executive committee are of opinion 
that distinguished lawyers of other countries as well 
as of other States of the Union are appropriately eligi- 
ble to such honorary membership. 

And that the expense incidental to the performance 
of these duties be certified by Vice-President Ballard 
to this committee for audit and payment. 
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By Mr. Shepard : 
Amendments to rules and regulations of Executive 
Committee : 


V. In addition to the above methods of transacting 
business by the general executive committee, any 
member thereof may transmit to the [chairman any 
resolution in writing upon any subject whatever, and 
if the chairman shall approve of submitting the same 
to the committee he shall forward it with such ap- 
proval to the secretary, who shall thereupon print and 
submit the same to all the members of the committee 
by mail, who shall forthwith return their votes there- 
on to the secretary. Ten negative votes shall prevent 
the passage of any such resolution, and if that num- 
ber shall not be received by the secretary within ten 
days after he shall have mailed it to the members, 
such resolution shall be adopted and so entered by the 
secretary in the minutes. 

VI. The secretary shall promptly transmit to every 
officer of the Association (which includes all the stand- 
ing committees), and also publish in the ALBANY LAW 
JOURNAL, a statement of every resolution of this 
committee adopted by correspondence, and a tran- 
script of the minutes of every meeting of this com- 
mittee. 

VII. The resolution by Mr. Ivins on page 8 of the 
amendments to go in as No. VII. 

By Mr. Sprague: 

Resolved, That the committee on law reform be re- 
quested to report at the next annual meeting of the 
State Bar Association, to be held at Albany on the 
20th day of November next, such suggestions as they 
may deem advisable, as to the action of the Legisla- 
ture at its next session, in respect to the Code of Civil 
Procedure. 

By Mr. Shepard: 

Resolved, That the Executive Committee have learned 
that in various parts of the State some persons who 
have never been admitted to the bar, and others who 
have been disbarred, hold themselves out and solicit 
business as attorneys and counselors at law, either in 
their own names or associated with partners who are 
lawyers, thus imposing upon the public and injuring 
the fair fame of the profession. 

That this Committee, deeming the subject of suffi- 
cient importance under the eighth article of the Con- 
stitution, present the same to the Committee on Griev- 
ances, and request that Committee to embody in their 
annual report to the Association, in November next, 
such recommendations for the redress of this griev- 
ance, the prevention of its continuance and the pun- 
ishment of the guilty parties as they may deem best. 


By Mr. Shepard: 

Resolved, That the minutes of the Convention to 
form this State Bar Association be corrected as fol- 
lows: 

On page 17, put Mr. Armstrong’s resolution before 
Mr. Van Allen’s, and strike out iu its first line ‘as an 
amendment,” and in the last line “amendment.” 

On page 20, insert “the last paragraph of” before 
“the XVth article was amended.”’ 

On page 25, third line, strike out the prefix ‘‘re”’ 
before “* convene.”’ 

Fifth line, strike out ‘“‘ Convention” and insert “‘As- 
sociation.” 

On page 23, line 5 from bottom, substitute “ com- 
mittee ’’ for ** convention.” 








By Johu R. Putnam: 

Resolved, That the secretary of the society be re- 
quested to send a copy of the third resolution to each 
of the Vice-Presidents of the Association, and a copy 
of the fourth resolution passed at this meeting to 
each member of the Executive Committee of the 
Association; also a copy of the fifth resolution passed 
at this meeting to each member of the Committee on 
Law Reform; also a copy of the sixth resolution 
passed at this meeting to each member of the Com- 
mittee on Grievances. 

The Committee then adjourned. 


REPORT OF THE COMMITTEE ON PRIZES. 


NEw YorK, July 17, 1877. 
Marcus T. Hun, Esq., 
Sec’y Executive Committee 
N. Y. State Bar Association: 
Dear StR— Pursuant to your request, I would re- 
spectfully report that the Committee on Prizes has been 
organized by the election of the undersigned as Chair- 
man; and that the vacancy caused by the declination 
of Mr. Mills, in the second district, has been filled by 
the election of Hon. Chauncey M. Depew, of Peekskill. 
The Committee have adopted certain regulations for 
the contention for the Post-Graduate Prize this year, 
and for the transaction of its business, a copy of which 
is hereto annexed. The subject for the prize conten- 
tion is yet, and shortly, to be announced, and will then 
be reported to you. 
Very respectfully, 
Your obedient servant, 
ELLIOTT F. SHEPARD, Chairman. 


Rules and Regulations of the Committee on Prizes. 


First. The Post-Graduate Prize (of two hundred and 
fifty dollars) for 1877 will be awarded to the writer of 
the best thesis, argument or work upon the following 
subject. 

Second. The essay must be sent to the Chairman of 
the Committee, at his office, Tribune Building, New 
York city, on or before the 25th day of October next, 
signed merely with a nom de plume, and accompanied 
with the real name of the writer in a sealed envelope. 
Only the envelope containing the name of the winning 
author wi!l be opened; all others will either be de- 
stroyed unopened or returned with the accompanying 
manuscript to the author upon his request. The suc- 
cessful essay will be the property of the Association, 
and all other essays, not requested to be returned, will 
be filed for preservation in the archives of the Asso- 
ciation. 

Third. The prize will be awarded at the annual 
meeting of the Association, in Albany, November 20, 
1877, and his Honor, Mr. Justice Hunt, Associate 
Justice of the Supreme Court of the United States, 
has consented to present the same, if his official duties 
will permit of his attendance at the time. 

Fourth. Only those can compete for this prize who 
are members of the Bar of the State of New York, of 
not less than five years’ standing, and the prize can 
only be awarded when there shall be at least five com- 
petitors. 

Fifth. Notice of the subject for the prize contest, 
and the rules respecting the same, shall be given to 
the profession by such appropriate methods as the 
Chairman may deem best. 
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Siath. Each member of the Committee shall examine 
the essays submitted, and designate the one, in his 
opinion, entitled to the prize, and the award shall be 
made upon a plurality vote. The essays may be sent 
by mail or express in turn to each member of the 
Committee. All business of the Committee may be 
conducted by correspondence, when that shall be the 
most convenient method. 

Seventh. The necessary expenses of the Committee 
for postage, expressage, printing, etc., will be borne 
out of the general funds of the Association. 

Eighth. The Committee will meet in Albany, on 
Monday, November 19, 1877, the day preceding the 
next annual meeting of the Association, at 3 o’clock 
P. M., at the Delevan House; and will also meet before 
that time upon the call of the Chairman. 

——__>__— 
BOOK NOTICES. 
LASCELLES ON PURCHASE AND SALE OF HORSEs. 


Horse Warranty, on the Purchase and Sale of Horses, with 
Hints as to the Methods of Procedure in Cases of Dispute. 
By Francis Henry Lascelles, LL. B., of Trinity Hall, 
Cambridge, and of the Inner Temple, Esquire, Barrister 
at Law. ndon: Reeves & Turner. Brighton: J. Beal 

& Co., 1877. 
‘OME years ago when examining books upon the 
shelves of a law bookseller’s store we came across 
a volume designed to impart a knowledge of jurispru- 
dence to the multitude—a sort of every man’s legal 
guide—and asked the gentleman in charge of the 
store, himself a lawyer, his opinion of the work. 
‘That book,’ said he, taking it up for a moment, 
“will teach aman just enough law to get him into 
trouble.”’ The truth of this remark struck us at the 
time, and we have thought of it whenever we have 
seen a legal treatise designed to instruct persons not 
belonging to the profession. This is the object of the 
book before us,and it is upon a subject concerning which 
a large number of people want legal information, and a 
subject about which, in country districts especially, 
there is a vast amount of litigation. The book is well 
written, the author being, we should judge, equally 
familiar with law aud veterinary surgery. It is in- 
teresting reading, so much so that we have read it 
from begiuning to end, and states the law as it exists 
in England correctly. The work contains four chap- 
ters. The first treats upon these topics: Warranty of 
a horse, what is it; examples of warranty of different 
kinds — general, qualified, limited, special; distinction 
between warranty and representation; effect of a war- 
ranty by an agent or servant of a private person, or of 
a horse dealer; fraud; sale of horse ‘‘ with all faults ;”’ 
how to proceed if there has been a breach of war- 
ranty. Chapter two treats of patent defects; sugges- 
tions of the House of Lords committee on horses; 
meaning of terms “sound,” “unsound,” “vice,” 
‘‘ quiet to ride and drive.’’ Chapter three treats upon 
the diseases and ailments of horses which legally con- 
stitute unsoundness, and also upon vices, and what are 
such. Chapter four pretends to give directions to the 
unprofessional suitor how to proceed in the County 
Court to prosecute or defend a horse litigation without 
the assistance of a lawyer. The value of this advice 


will be seen by a single extract: ‘‘ Let us consider how 
he (the suitor) should proceed. His best plan will be 
to inquire from the officers of the County Court of 
the district in which he resides what to do, and they 
will give him every information, and will show him 
how to bring his action; they will also tell him the 





day and hour on which the action will be tried.”” A 
few general directions as to practice, pleading and evi- 
dence are given, and the statement vouchsafed that 
the “‘ officers of the court will show the complainant 
how to manage.”’ It is also mentioned that ‘in horse 
cases the evidence will be conflicting, one party di- 
rectly contradicting another,” a fact which is well 
known to every one who has had the least familiarity 
with country litigation. We will warrant that every 
litigant who undertakes to prosecute or defend an 
action, taking this chapter as a guide, will very soon 
find out in what way this book brings its readers into 
trouble. The volume, as we said before, is a very 
readable one, and, excepting the last chapter, its con- 
tents will be found of value to horse owners. 

Lyon & REDMAN ON BILLs OF SALE. 


The Law of Bills of Sale, with an Appendix of Precedents 
and Statutes, Second Edition. By George Edward Lyon 
and Joseph Howorth Redman of the Middle Temple, 
Esquires, Barristers at Law, Joint Authors of a Concise 
View of the Law of Landlord and Ténant, etc. Lon- 
don: Reeves & Turner; Evison & Bridge. 1877. 

This is one of those handy volumes which are com- 
mon in England, each of which contains in a smal) 
compass the principles and rules governing the sub- 
ject treated. These volumes are not intended to dis- 
pense with the necessity for using the larger works 
which more fully and elaborately consider the same 
subjects, but rather to serve the double purpose of 
aids in getting at their contents and to act as substi- 
tutes in places to which they, because of their bulk, 
cannot easily be transported. Indeed the law upon 
almost every subject has grown to such an extent that 
elementary volumes which undertake to be exhaustive 
are necessarily ponderous. We must therefore have 
before long an abbreviation of each elementary treat- 
ise if we desire to have such treatise readily accessible. 
The object of the volume before us is to furnish a 
concise and readable statement of the law affecting a 
form of security of daily increasing importance both 
in England and here (it being known to us under the 
title of chattel mortgage). It appears to be well and 
carefully prepared and to give with accuracy the Eng- 
lish Statute Law and rulings of the courts thereon. 
It will be of value chiefly in England, but there are 
many parts which will be found of use to the Ameri- 
can practitioner, especially chapters II and IV, the first 
of which treats of what are personal chattels within 
the bills of sale acts, and the latter of under what 
circumstances a bill of sale will be void against credi- 
tors under the statute 13 Eliz., ch. 5. One edition of 
the book has already been exhausted, althongh but a 
comparatively short time has elapsed since the first 
publication, which is an indication that it is a work of 
more than usual merit. 

———__+—__—— 


NOTES. 


) ESSRS. A. L. BANCROFT & CO. and Messrs. 

Sumner, Whitney & Co., of San Francisco, have 
issued a pamphlet entitled ‘‘The California Codes, 
Political, Civil, Civil Procedure and Penal; with a 
general statement of the advantages of codification as 
exemplified by practical operation of the Codes of Euro- 
pean nations and the United States.’ It is the work 
of Hon. Creed Haymond, late chairman of the Cali- 
fornia Code Commission. The contents are as follows: 
Definition of a Code and general remarks; difference 
between a Digest and a Code; the object of a Code; 
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several kinds of Codes; the province of a Code; de- 
sirability of a Code; advantages of a Code; adoption 
of Codes in other States and Territories; the expedi- 
ency of a Code; the flexibility of a Code; the Politi- 
cal Code of California; the Civil Code; the Code of 
Civil Procedure; the Penal Code. The topics men- 
tioned are clearly and concisely treated, and the work 
will be found of great value to those interested in the 
subject of codification. ; 


The sum in dispute in the case of Twycross v. Grant 
and others, is £700. The law costs have already reached 
£4,000, and the case is not yet finished. And this al- 
though Mr. Grant has all along conducted his own 
case in person, and dispensed with the expense of 
counsel, with their army of solicitors, solicitors’ clerks, 
etc., etc. And yet we were told that the fusion of law 
and equity was going to make justice so cheap that it 
would be a positive luxury to go to law.—Irish Law 
Times.— The London Times Berlin correspondent 
writes: ‘‘Dr. von Holtzendorff, the famous professor 
of international law at Munich, commenting upon the 
De Tourville trial, protests against the continental 
practice of proving a crime by a retrospective view of 
the character and antecedents of the prisoner. The 
professor’s article in the Berlin Gegenwart, showing 
the excess to which this practice has been carried in 
the De Tourville trial, attracts general attention.”’ 

Mr. R. S. Guernsey, of the New York Bar, in an 
article in the last number of the American Library 
Journal, which is a valuable monthly, devoted to the 
interest of book buyers, and published by F. Leypoldt, 
37 Park row, New York, speaks thus concerning legal 
bibliography : ‘“‘At the present time we have to rely upon 
catalogues for knowledge of law books on a given sub- 
ject. In 1847 there was published in Philadelphia the 
most complete and comprehensive work of the kind 
ever attempted in the English language. Its title was 
‘Legal Bibliography, or a Thesaurus of American, 
English, Irish and Scotch Law Books, together with 
some Continental Treatises, interspersed with critical 
observations upon their various editions and author- 
ity,’ by J. G. Marvin, counselor at law. It covered 
759 pages. The arrangement was by authors’ names, 
and the index was by numerous subjects properly di- 
vided, under each of which is only the author’s name. 
The reports were arranged in the same manner, with- 
out stating the country, State or court, save in the 
body of the work under the individual reporter's 
name. This was a serious detriment to the usefulness 
of the book. It purported to contain all the titles of 
all law books, but more than five hundred titles of 
such books, previously published in Great Britain and 
the United States, were omitted. No other work of 
that nature has been published, with the exceptions of 
catalogues of libraries, necessarily more deficient in 
the list of books. Useful as Mr. Marvin’s work still is, 
it can only be ranked among alphabetically arranged 
catalogues. In no branch of literature would a cata- 
logue, classified as I have suggested, become so useful 
as in that of jurisprudence: We have not now, and 
never have had, the benefits and advantages which 
such a properly subject-classified catalogue would give. 
When we resort to library catalogues we find them all 
arranged by authors’ names (excepting that of the 
Library of Congress, published in 1869). These, as far 
as they go, are very useful. Dr. Johnson truly said : 


‘By means of catalogues only can it be known what 





has been written in every part of learning, and the 
hazard avoided of encountering difficulties which have 
been already cleared, discussing questions which have 
already been decided, and digging in mines of litera- 
ture which former years have exhausted.’ If catalogues 
made in the usual way are so advantageous, how much 
more useful for this special purpose would one be, 
arranged as I have suggested !| Such a comprehensive 
legal bibliography of all law books in the English lan- 
guage would now contain more than twelve thousand 
titles (twice the number of titles contained in Mar- 
vin’s, and over two thousand more than in any library 
catalogue), arranged under more than six hundred 
subjects, and would occupy more than fifteen hundred 
pages of the usual law book size. Every lawyer who 
wishes to do his duty to his client, and to obtain a rec- 
ognized standing, must be a continual student — he 
should be a bibliographer in his profession. It is his 
province to be well informed as to the best and latest 
productions in every department of the law, particu- 
larly those relating to his branch of it; by ready 
knowledge of this kind much time is saved and doubts 
and fears set at rest, safer counsel can be given, and a 
better and surer administration of law and justice 
obtained in the courts, with a certainty which is now 
not generally deemed characteristic of lawyers and of 
their science. The editor of the Journal says, however, 
that since the above was written, the ‘ Digest of Law 
Publications’ of Robert Clarke & Co., Cincinnati, has 
accomplished something in this direction.” 


An engineer of the royal ship Simoon was recently 
tried and convicted by a court-martial of stealing a 
parrot. The main issue was the identity of the par- 
rot stolen with the parrot found; and one test of 
identity was the “‘ talk”’ of the bird. It was objected, 
on the part of the prisoner, that evidence of the bird’s 
favorite expressions could not be given, as falling 
within the rule of law which excludes evidence of 
what is said in the absence of the prisoner. This ob- 
jection was overruled, and the evidence was admitted. 
Thereupon the Daily Telegraph takes upon itself to 
ridicule the decision of the court-martial, and to ask 
“whether evidence founded on the conversation of a 
parrot would be received by any other tribunal save a 
court martial.’’ Itis the fashion, and in our opinion 
a very absurd fashion, to make game of military jus- 
tice; but we fail altogether to see any “‘ error ”’ in the 
proceedings of this court. The rule of law to which 
we have alluded has nothing at all to do with this 
piece of evidence. It is obvious that any peculiarity 
in a man or an animal—whether in size, shape, tone 
of voice, manner of speech, action, or the like —de- 
serves to be considered upon ‘a question of identity. 
Evidence that a man stammered in the pronunciation 
of particular words would certainly be admissible; 
and probably, also, evidence that he habitually used 
some strange oath or expression. Evidence that the 
bay of a dog was deep in tone, or that a woman’s voice 
was excessively shrill, must be at least as good evi- 
dence of identity as the length of a dog’s tail, or the 
color of the woman’s hair.—Law Journal.— Nearly 
all the lawyers of St. Louis, without exception, en- 
rolled themselves in militia companies during the late 
troubles. A reporter of the Globe-Democrat, calling 
attention to this fact, remarked that the moral effect 
of it would be to drive the rioters to their holes with- 
out striking a blow, as the lawyers of St. Louis were 
universally known to be ‘“‘ h—11 on the charge.”’ 
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CURRENT TOPICS. 


‘THE communication from the Hon. William Beach 

Lawrence in relation to the Institute of Inter- 
national Law, appearing in our present issue, will 
attract the attention of all those interested in the 
progress of international jurisprudence, both here 
and in other countries. This organization is liable 
to be confounded with the Association for the Re- 
form and Codification of the Law of Nations, but it 
is an entirely distinct body and seeks to accomplish 
the results aimed at by an entirely different method. 
Its purpose is to procure an assimilation of legis- 
lation in different countries and the recognition of the 
great principles of public law by means of treaties 
while the other body desires the adoption of a uni- 
versal Code. There is no necessary conflict between 
the two organizations, both having one end in view 
but each choosing a different mode of reaching it. In 
fact the mode preferred by the Institute is the one 
by which the laws of nations are already becoming 
assimilated, and it must be the most effectual one 
until the differences between the statutes of the 
various countries, concerning like subject-matters, 
are those of form rather than substance. There are, 
however, some few things in relation to which a 
general Code is now needed, not perhaps for the 
purposes of justice, but for those of certainty and 
convenience. The Institute has already considered 
very many of the questions at the present day aris- 
ing between the different powers, and has formula- 
ted its conclusions thereon. Other matters will 
come before its coming conference to be held at 
Zurich, commencing the 8th of next month. The 
conference of the Association for the Reform and 
Codification of the Law of Nations commences at 
Antwerp a week earlier, so that it will be possible 
for those desiring to do so to meet with both of the 
great bodies interested in the advancement of legal 
science, and we doubt not many will avail them- 
selves of the opportunity thus offered. 


The existence of a war between Turkey and Russia 
will give prominence to the subject of intercourse 
between the Christian and non-Christian peoples, 
which is announced for consideration at the coming 
Antwerp conference. It is matter of congratula- 
tion that our own government has already dealt 
with the question in the only manner which will 
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bear the test of time or of abstract justice, and that 
is by according to recognized non-Christian powers 
the same rights and requiring from them the same 
obligations as would be the case were it dealing 
with a Christian sovereignty. The establishment 
of one rule to govern dealings with nations pro- 
fessing one religious faith and another to govern 
those with nations professing a different faith in- 
volves partiality and probably injustice, at least it 
raises the suspicion that it does. 


It is said that the Irish judiciary have exceed- 
ingly lazy positions, a very small part of their time 
being required for the transaction of business com- 
ing before them. This probably accounts for the 
readiness with which the Lord Justice of Appeals 
rushes into a quarrel with those with whom he has 
to do directly or indirectly. It was not long ago 
that he severely commented upon the decision of 
another judge in a case which subsequently came 
before him on appeal, and this led to a meeting of 
the bar and condemnatory resolutions. A week or 
two ago he animadverted upon the Irish Reports in 
language which, like that of the late Parson Brown- 
low, was not liable to misconstruction. The Coun- 
cil of Law Reporting have retorted and feel that 
they have vindicated themselves. The last attack 
of this belligerent judge is directed toward the 
House of Lords, which, it appears, has not only de- 
cided an Irish case in & manner that does not suit 
him, but has given reasons not in any way compli- 
mentary to him in doing so. The attack is made 
through the medium of a letter to the Times, He takes 
the pains to say that he is ‘‘not going to hint the 
slightest question as to the correctness of that deci- 
sion; like every award of the supreme tribunal, it 
makes its own corrections—it is the law’s last word,” 
and then goes on to censure the individual members 
of the House for remarks made by them in giving 
judgment, and to intimate that some of them did 
not know what they were talking about. This last 
manifesto of Lord Justice Christian must have de- 
stroyed whatever sympathy and support he may have 
had in reference to his previous conflicts with the 
bar and reporters. In respect to the whole matter, 
the view taken by the Solicitors’ Journal is correct, 
that while the general public may find a temporary 
amusement in this exhibition of some very ordinary 
weaknesses of humanity in the occupant of a high 
and dignified position in the solemn temple of jus- 
tice, to all who are concerned with the preservation 
of that feeling of respect and reverence for the law 
and its chief administrators which forms so large a 
part of the foundation on which public order is 
based, the spectacle can cause nothing but pain. No 
amount of personal dissatisfaction with any mem- 
ber or members of the supreme tribunal could jus- 
tify the Lord Justice in endeavoring to lessen that 
tribunal in the estimation of the public. 
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It has long been a question of legal ethics 
whether a lawyer could with propriety advertise his 
calling in the public prints or otherwise. In some 
localities a very strict rule exists forbidding the invi- 
tation of businessin this manner, but in newly set- 
tled communities a more liberal custom has prevailed. 
But the courts have never heretofore, so far as we 
know, resorted to the public prints to attract litiga- 
tion to themselves. The court of arbitration, which 
was afew years ago established by statute for the 
trial of mercantile controversies arising in New 
York city, has departed from the custom of judicial 
tribunals, and a notice now appears in the daily 
newspapers of New York city inviting those who 
have disputes of any kind to come and try them in 
this court, and it is therein intimated that work 
will be done promptly, although satisfaction is not 
guaranteed. We suppose this court disposes of the 
business brought before it in as acceptable a manner 
as the regular ones do, but experiments of this kind 
have never done what was anticipated by their 
originators. The fact is that when two or more men 
are in a dispute that must be adjudicated by the 
courts of law, one side is apt to derive benefit from 
a delay in the determination of the matter, and he 
will not go to law as long as he can avoid it, and 
when forced into a lawsuit postpones the decision as 
long as possible. Therefore nearly one-half of 
the litigants in causes coming before the courts 
will not consent to an arbitration whose only effect 
is to hasten what they wish to defer as long 
as possible. To make courts of arbitration suc- 
cessful their action must be compulsory, and in 
such a case they will be but another form of the or- 
dinary tribunal. The experience of the French or 
other continental peoples on the subject is no guide 
for us. The judicial organization and mode of pro- 
cedure there is entirely unlike what it is with us, 
and the feeling of the people toward the courts and 
judges is also much different. The people living in 
countries where the civil law prevails and where a 
jury trial is either unknown or known only as a sort 
of experimental institution borrowed from the Eng- 
lish have not the utmost confidence in the decisions 
of the ordinary judiciary. Our people have, how- 
ever, unbounded confidence in the usual courts; be- 
sides, litigation in them is cheaper than it is in the 
court of arbitration. 


The case of DeCauaz v. DeCauz, recently decided 
in a French court, has attracted a vast amount of at- 
tention from the newspapers, and the telegraph from 
time to time has advised the world at large of the 
progress of the suit from its inception to its deter- 
mination. The case is a simple one. An eminent 
female singer became enamored of the title of a 
marquis, and he at the same time fell in love with 
the income derived by her from the exercise of her 
musical talents. The first result was marriage be- 








tween the two, and the second domestic quarrels, 
and these culminated in an action for divorce. The 
parties being socially and otherwise well known, 
developments of the suit created a first-class scandal 
and the suit itself became of more moment in the 
popular mind than if the jurisprudence of a nation 
or of the world was to be materially affected thereby. 
The journals of Europe have been filled with the 
details of the family bickerings and the mutual in- 
fidelities of the husband and wife, and it only 
needed the implication of a clergyman to make the 
case the most celebrated social event of the age. 
The matter is now determined, and unless an ap- 
peal and new trial is possible we are done with it 
for all time. We had nearly forgotten to say that 


“a divorce was granted. 


A number of the daily newspapers have expressed 
a decided condemnation of the attacks made in 
the Nation upon Judge Dillon, and have spoken in 
the highest terms of the qualifications of that gentle- 
man for the position he holds. As we anticipated, 
the calumnies of the dissatisfied suitors have in no- 
wise affected his reputation. Not only have the 
newspaper press generally manifested their disap- 
probation of the conduct of the Nation in allowing 
such calumnies to obtain circulation through its 
columns, but that journal itself has endeavored to 
undo the mischief created, by a publication of Judge 
Dillon’s answer to the charges made. The whole 
matter is an illustration of one of the difficulties 
necessarily incident to the judicial office. When a 
controversy is referred to a judge for decision, as a 
rule each party considers himself to be right, and 
he is so strongly set in his opinion that no amount 
of reasoning can change him. The court must of 
necessity disappoint one party, and sometimes dis- 
appoints all parties. Then the rules of law work 
harshly sometimes, and it is the unpleasant duty of 
the judge to enforce those rules. That suitors who 
are defeated should feel unpleasantly is natural, 
and that they should give utterance to their feelings 
is also natural; but that circumstance will not ex- 
cuse slanderous attacks on judges through the 
newspapers. 


Bar Associations are increasing in numbers and 
in membership in this country, and the prospect is 
that before many years nearly every county in the 
Union and in the Dominion of Canada will have its 
local organization. It appears that in England also, 
there has, during the last five or six years, been a 
steady increase in societies of the same character, 
and the London Law Times hopes for the formation 
of additional societies in the future. The sugges- 
tion made by that journal, that such associations 
shail maintain law libraries, is a good one and one 
which has to some extent been put in practice in 
this country. Attempts more or less successful have 
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also been made in different States to secure legisla- 
tive aid in the establishment of local libraries to be 
controlled by Bar Associations, but such aid does 
about as much harm as good. A comparatively 
small tax upon the members of the Bar of almost 
any county will furnish a good working library, and 
it is better for the profession to submit to this ex- 
pense than to appear to depend for what they need 
upon the public purse. Besides, the possession of a 
good library will furnish an inducement to member- 
ship in a Bar Association, and will influence those 
to join who would not be persuaded by other means. 


——__>__——. 


NOTES OF CASES. 


‘THE case of Ross v. Doland, 29 Ohio St. 473, was 

an action by the bona Jide holder for value, be- 
fore maturity, of a promissory note, against the 
maker, whose signature was obtained by fraudulent 
representations as to the nature of the instrument, 
and in most of its features resembled the case of 
De Camp v. Hamma, ante, p. 111. But in this 
respect it differed: At the time the instrument, 
which was a printed blank, was signed, the amounts 
which it contained when it came into plaintiff's 
hands had not been filled up, and the filling up 
thereafter was without defendant’s authority. The 
court held defendant liable, saying that ‘‘ the sign- 
ing and delivery of a printed form with blanks, 
which, when filled up in accordance with the tenor 
and apparent purpose of the paper, makes it a nego- 
tiable promissory note, is such carelessness in the 
signer as will estop him from denying the authority 
for filling the blanks as against an innocent holder 
before maturity and for value.” The decision ac- 
cords with that in Garrard v. Hadden, 67 Penn. St. 
82; 5 Am. Rep. 412, where it is held that the maker 
of a promissory note in the usual form is negligent 
in leaving a blank between the words indicating 
the amount for which the note is drawn and the 
word ‘‘dollars;” and if the blank is filled up after 
delivery so as to increase the amount, the alteration 
being imperceptible, the maker will be held liable 
to an innocent purchaser. But in Holmes v. Trum- 
per, 22 Mich. 427; 7 Am. Rep. 661, the payee of a 
promissory note drawn upon a printed form added, 
without the maker’s consent, after its delivery the 
words “ten per cent” in the blank after “interest at,” 
and the court held the note to be void, even in the 
hands of a bona fide purchaser for value. See, as sup- 
porting this conclusion, Worrell v. Gheen, 39 Penn. St. 
388 ; Goodman v. Eastman, 4 N. H. 455; Bruce v. West- 
cott, 3 Barb. 374. See, as supporting the principal 
case, and in direct conflict with Holmes v. Trumper, 
Rainbolt v. Eddy, 34 Iowa, 440; 11 Am. Rep, 152, 
where the alteration of a promissory note after deliv- 
ery by filling a blank left therein, so as to make the 
note draw interest at ten per cent, was held not to 





invalidate it in the hands of an innocent purchaser, 
See, also, Abbott v. Rose, 62 Me. 194; 16 Am. Rep. 
427, and the following cases, where alterations will- 
fully made, having an effect to alter the liability of 
the maker of an instrument, are held to be forgeries, 
and the instrument void: State v. Stratton, 27 Iowa, 
420; 1 Am. Rep. 282; Wait v. Pomeroy, 20 Mich. 
425; 4 Am. Rep. 395; Benedict v. Cowden, 49 N. Y. 
396; 10 Am. Rep. 382. See, also, notes to cases, 
7 Am. Rep. 661; 10 id. 389; 11 id. 153; 17 id. 97. 


In the case of Atkinson v. Newcastle and Gateshead 
Waterworks Oo., 36 L. T. Rep. (N. 8.) 761, decided 
on the 13th of June last, by the Court of Appeal of 
the English High Court of Justice, the question 
whether, where a statute creates a public duty, with 
a penalty for a failure to perform such duty, a pri- 
vate person injured through such failure can re- 
cover, was involved. By a statute governing de- 
fendant, a waterworks company which undertook to 
supply water to a certain district, it was provided 
that defendant should keep its pipes charged with 
water at a specified pressure, and allow all persons 
to use such water for extinguishing fires; and a 
penalty of £10 was imposed for a neglect of this 
duty. Plaintiff’s premises, consisting of a dwelling- 
house and other buildings, situated in the district 
mentioned, took fire, and owing to the pressure in 
the defendant’s pipes not being as much as that re- 
quired by statute, the fire could not be extinguished, 
and the premises were burned. The plaintiff 
brought action against defendant for his loss, and 
the court held, reversing the decision of the Court 
of Exchequer, that the only remedy was the penalty 
imposed by the statute, and that no action would 
lie. The decision is in apparent conflict with that 
in Couch v. Steel, 3 E. & B. 402. In that case plain- 
tiff, a seaman who had served on board defendant’s 
vessel, sued defendant for failing to provide a proper 
supply of medicines for a voyage, which defendant 
was required to do by statute, in consequence of 
which failure plaintiff suffered from illness, and the 
court sustained the action. See, also, Wolverhamton 
W. W. Co. v. Hawkesford, 28 L. J. Rep. 242; Dun- 
dale West, Ry. Co. v. Tapster, L. R., 1 Q. B. 697. 
See, however, as sustaining the principal case, Ste- 
vens v. Jeacocke, L. R., 11 Q. B. 731, though in that 
case the statute did not impose an affirmative duty 
on defendant, but only deprived him of the right to 
fish in the high seas. And the general rule is, that 
where a new right is given by a statute, and a 
remedy provided for the violation of it, the party is 
strictly confined to this remedy. See Renwick v. 
Morris, 7 Hill, 575; Dunlap v. Knapp, 14 Ohio St. 
64; Cole v. Muscatine, 14 Iowa, 296; Butler v. State, 
6 Md. 165; Camden v. Allen, 2 Dutch. 398; Victory 
v. Fitepatrick, 8 Md. 281; Henniker v. Contoocook, 
etc., 9 Fost. 146; Babb v. Mackey, 10 Wis. 871. 
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SURVIVORS AS WITNESSES FOR THEM- 
SELVES. 


E have on more than one occasion criticised the 
policy of section 399 of the Code of Proced- 
ure, prohibiting survivors from testifying to personal 
transactions with the deceased. It has always 
seemed to us one of the last convulsive struggles of 
the law-making power in support of the theory that 
man is prone to perjury as the sparks to fly upward. 
This determined clinging to the obsolete theories is 
like the innocuous cud which a man sometimes 
chews upon when trying to break away from tobacco. 
The exception embodied in this section, and that 
which prohibits husband and wife from testifying 
for or against each other in actions for divorce on 
the ground of adultery, seem to be the only two 
posts of importance which have not been carried 
by the march of legal reform in respect to matters 
of evidence. 

Doubtless we shall startle the majority of our 
profession in this State when we declare, as the re- 
sult of years of careful thought, observation, exami- 
nation, and writing upon this topic, that, in our 
opinion, no human being ought to be debarred from tes- 
tifying in his own favor for any conceivable reason. 
Justice was never promoted by shutting anybody’s 
mouth. For some years we have been inclined -to 
hold this proposition except in regard to infamous 
persons, but on reflection we have been led to be- 
lieve that even they have rights, which may be en- 
dangered by the prevailing rule. If one has expi- 
ated the offense of a felony, it is hard, indeed, if he 
shall be left at the mercy of bad or designing men, 
without the privilege of telling his own story. 
This subsequent and consequential penalty is prac- 
tically, although not designedly, like the savage’s 
mutilation of his unfortunate enemy’s corpse. We 
do not claim that such persons should be restored 
to their forfeited political privileges. All we claim 
for them is that they should not be left “ naked and 
defenseless to their enemies” by being deprived of 
the right of testifying, at least on their own behalf, 
in courts of justice. 

As to husband and wife the exclusion is par- 
ticularly ridiculous. In support of this is cited by 
many, not only the idea of perjury, but the idea 
that it conserves domestic harmony. This latter 
idea is one of those pleasant fictions invented to ex- 
cuse and maintain men’s tyranny over their wives, 
and the cant of which has long made sensible men 
impatient. If men do not need the privilege of 
testifying in such cases, women do, as the every day 
experience of our courts demonstrates. Take the 
recent actual case which occurred in our courts, 
where a husband and a confederate conspired to 
place the innocent wife in such circumstances that 
adultery must necessarily be implied, and failed only 





through the confederate’s incautious blabbing. Jus- 
tice might have been defeated but for that accident, 
and all in the cause of ‘‘ domestic harmony.” Why 
should not husband or wife be suffered to deny 
adultery or condonation by their own oath? 

But to revert to our text, which concerns sur- 
vivors. The question may again be pressed: Why 
should one man lose his rights because another has 
died or gone mad? The only answer that can be 
invented is: Because the natural inducement to per- 
jury under which mankind labors is increased by 
the disability of the other party, and an inequality 
is produced by that disability. This is merely theo- 
retical. Practically, when both parties are capable 
of testifying, the law pays no regard to equality. 
One party may be so far superior in intelligence, 
position, wealth, and influence, as to leave the con- 
test practically as unequal as if the weaker party 
were dead. The law hears the narrations of both, 
and judges between them, basing its decision upon 
the probabilities of the respective narrations, but 
have the circumstances above mentioned no weight 
in the scale? Suppose the president of the United 
States were sued by a drunken vagabond, if the 
case were tried during the plaintiff's lifetime, it is 
fair to suppose that the parties would not stand 
quite equal, and that the defendant’s testimony 
would be believed. But if the plaintiff dies before 
the trial, then the president suddenly loses all his 
credit, because disqualified, and must perhaps suf- 
fer in his clear rights because the vagabond is dead. 
This of course is an extreme case, but it tests the 
sense of the theory, just as an ascent to a high 
mountain commands a view of all below. Under 
our practice of permitting living parties to testify, 
the exclusion of the survivor is inconsistent. If 
the danger of perjury is assigned as the reason, why 
then suffer the living to testify? It is only a ques- 
tion of degree. The danger is always present. The 
law ought not to undertake to measure the degree, 
and say exactly where it becomes so great as to 
justify the exclusion of the testimony. Certainly a 
man will commit perjury to save his own life, if 
ever, and yet, here the law admits his testimony. 
The law cannot tell where to draw the line. The 
danger may practically be as great in the case of 
both living as in the case of one dead. The law, 
to be consistent, must shut out all, or hear what- 
ever there is, whether of one or both. Again, why 
should the exclusion be restricted to personal trans- 
actions? Why should it not extend to the entire 
transaction? To make things strictly equal, it ought. 
But as the law stands, the survivor is competent to 
prove all the surroundings, however vital, which 
do not involve transactions strictly personal. 

That our idea is no vagary, is shown by the fact 
that for many years in Massachusetts the exclusion 
has been abolished, with excellent results. So we 
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have the authority of the most highly intelligent 
community on the globe, ufter an ample experience 
and actual trial, in support of our views. 

We have been led to revive this subject by the 
fact that in the revision of the Code, which is soon 
to take effect, not only are the provisions of section 
399 preserved, but to them is added the exclusion 
of the wife of the disqualified party. This we re- 
gard at all events as a clear case of falling from 
grace, backsliding and retrogression. The reviser 
is as much behind the times as was the French poet 
Malherbe, who spent a year on an ode designed to 
console the president of Verdun on the death of his 
wife, but which reached its destination after the 
bereaved man had consoled himself with a second 
wife. The new provision continues the doubtful 
policy of the old provision— the absurd and hate- 
ful idea of imputed perjury. Mr. Throop cannot 
make this world over again. He must take it just 
as he finds it, and endeavor to deal with the mate- 
rials at his hand so as to produce the greatest ap- 
proximation to justice. Now, if he believes that 
all men are liars, he is welcome to his belief. It is 
a belief that has been shared, and still is shared, by 
a great many very wise and good men. But we 
protest against the idea that all men’s wives are 
necessarily liars also. Besides, is not Mr. Throop 
unconsciously a little inconsistent about this domes- 
tic relation? In one section he tells us that women 
are so weak, and so under the control of their hus- 
bands, that they will probably perjure themselves to 
please those husbands; while in another section he 
tells us that women are so independent, vindictive 
and hostile to their husbands, that they are not 
safely to be intrusted with the privilege of testify- 
ing against them in certain cases. If we go upon 
theory, upon which theory will Mr. Throop place 
himself? Or will he perform the great intellectual 
feat of riding double? What reason does the re- 
viser give for this new provision? His note on the 
section is as follows: ‘‘ New; prepared in order to 
supply an omission supposed to have resulted from 
an oversight. Some cases have actually occurred 
where a man has presented a doubtful claim against 
the estate of a deceased person, and supported it 
solely by the testimony of his wife.” Well, why 
not? If the claim was so ‘‘doubtful” as to need 
the wife’s testimony, why should not such testimony 
be received? And if that testimony removed the 
doubt, was not justice attained? But if it was still 
left ‘‘ doubtful,” and yet established by such testi- 
mony, that surely was not the fault of the admission 
of such testimony, but of the tribunal appointed to 
determine its credibility and weight. But the 


greatest inconsistency in the revision on the subjects 
in question is in the section which renders persons 
competent witnesses in spite of a conviction of 
crime or misdemeanors. Here Mr. Throop goes as 





far as we have urged. In Mr. Throop’s note on 
this section we find some powerful arguments in 
opposition to his exclusion of the wives of survivors, 
and indeed to his exclusion of the survivors them- 
selves. For instance, he says: ‘‘It seems now to 
be the settled theory in regard to the competency 
of witnesses that the court or jury should have all 
the light thrown upon the facts which it is possible 
to procure, leaving the tribunal itself to judge what 
degree of credence to give to the evidence offered.” 
And again: “ Now that interested persons, parties, 
or their wives or husbands, and even persons 
charged with crime, are competent witnesses, con- 
sistency seems to demand that the only remaining 
disability should be swept away.” But what claim 
has the reviser to ‘‘consistency” when in the next 
preceding section he adds to the old exclusion of 
survivors the exclusion of their wives? In regard 
to the latter we may claim, as he says of persons 
once convicted, that ‘‘there is no more reason to 
apprehend that persons who have been convicted of 
felony will, as a class, be guilty of willful perjury, 
especially in a matter in which they have no interest, 
than there is to apprehend the same consequences 
from an admission of many other classes of persons 
who are now competent witnesses.” When we 
compare the decisive step forward indicated by the 
latter section, with the reactionary spirit of the sec- 
tion which excludes the wives of survivors, we are 
reminded of the frog in the well which crept up 
two feet every day, and fell back one foot every 
night. Convinced that truth does not lie at the 
bottom of this well, we implore Mr. Throop to get 
out of it altogether. 
ee 


LIABILITY OF PUBLIC TREASURERS. 


HETHER county treasurers, town collectors 

and the like are liable as bailees or as debtors 

for the moneys intrusted to them, is a question con- 

siderably mooted, and, so far as this State is con- 

cerned, apparently not distinctly settled, so far at 
least as county treasurers are concerned. 

In Supervisors of Albany County v. Dorr it was 
held that a county treasurer was not responsible for 
moneys stolen from his office, without negligence 
on his part, the moneys in question being the iden- 
tical moneys received by him and stolen before he 
was called on to pay the same out. The court lay 
down the principle that ‘‘in order to subject the 
officer, it is necessary to prove misconduct or neg- 
lect in the execution of his duties.’ The bond of 
the treasurer was for the faithful execution of the 
duties of the office, and for the payment, according 
to law, of all moneys which should come to his 
hands as treasurer. This doctrine was pronounced 
by the Supreme Court, composed of Judges Nelson, 
Bronson and Cowen, certainly three of the most 
eminent of our judiciary. The case was reviewed 
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by the Court of Errors (7 Hill, 583), and was af- 
firmed by an equally divided court, the chancellor 
voting for affirmance. This was in December, 1844. 

In May, 1845, precisely the same question as to a 
town collector came before the Supreme Court in 
Muzzy v. Shattuck, 1 Denio, 233, and that court, 
consisting of Bronson, C. J., and Judges Beardsley 
and Jewett, held that the collector was liable. The 
case of Dorr was mentioned by the court and not 
disapproved. If there had been any inclination to 
disapprove it, Judge Bronson certainly would have 
dissented. But the court, after a labored analysis 
of the statute concerning town collectors, conclude 
that ‘‘it imposes a definite liability on the collector 
and his sureties for the omission to collect and pay; 
and whether that omission is the result of misfeas- 
ance or neglect, unavoidable accident or felony 
committed by another, I do not think it furnishes 
any defense to the action.” This case was unani- 
mously affirmed by the Court of Errors in Decem- 
ber, 1846, as appears from the reporter’s note to the 
Dorr case in 7 Hill; but the decision is not re- 
ported. 

The cases are probably distinguishable, and it is 
probable that the Court of Errors did not overrule 
the Dorr case any more than the Supreme Court did. 
We can see no warrant for the reporter’s statement 
that ‘‘the law seems to have been since settled, and 
properly, it is believed, directly the other way,” in 
the Muzzy case, and that ‘‘the latter decision ap- 
pears to be utterly irreconcilable” with the Dorr 
case, The latter case was cited as authority by 
Judge Cowen in Browning v. Hanford, 5 Hill, 592, 
and the Muzzy case has several times been cited as 
authority, but never except in cases concerning 
town collectors. So far as we know, the Dorr case 
has never been overruled or questioned, and is au- 
thority to-day on the point. 

That the Dorr case is still authoritative seems to 
be conceded in Perley v. County of Muskegon, 32 
Mich, 132; 20 Am. Rep. 637, where the converse 
doctrine is held as to county treasurers. This was 
an action against a third person, to whom the 
county treasurer had lent the county moneys, and 
it was held that even if the treasurer had subse- 
quently defaulted in office, the borrower was not 
liable to the county at law for money had and re- 
ceived, because the treasurer is the debtor, and not 
the bailee of the county. If liable at all, it is only 
on the case or in equity. After perusing the care- 
ful review of the cases contained in the opinion in 
this case, it must be conceded that outside of this 
State the doctrine is pretty uniformly ruled con- 
trary to the Dorr case. Our object has been not so 
much to discuss the merits of the question as to in- 
quire what is the prevailing rule of our State on the 
liability of county treasurers under such circum- 
stances. 





THE INSTITUTE OF INTERNATIONAL LAW. 


LETTER FROM THE Hon. Wm. BrAcH LAWRENCE. 


OcHRE Point, NEwport, R. L., 
August 10, 1877. t 

My Dear Str— As I have not seen any authorita- 
tive notice of the annual session of the ‘‘ Institute of 
International Law,’’ to commence at Zurich, on the 
8th of September, I beg to avail myself of your valu- 
able LAw JOURNAL to bring to the notice of Ameri- 
can jurists and publicists what has been accomplished 
by that association, as well as the subjects proposed 
for discussion at the approaching meeting. This noti- 
fication is the more desirable, as it not unfrequently 
happens that the Institute is confounded with a so- 
ciety of a more popular character, having especially in 
view a codification of laws, which I observe is to meet 
at Antwerp on the 30th of the present month. 

Your readers may possibly remember that this is not 
the first occasion on which the columns of the Jour- 
NAL have been placed at my disposition for the pur- 
pose of making known the objects of the ‘“ Insti- 
tute of International Law.’’ The plan for its for- 
mation was given in your number of October 11, 
1873 (vol. viii, p. 230), and a communication from me, 
under date of August 15, 1874, to M. Rolin Jaeque- 
myns, discussing the matters that had then been pre- 
sented to the consideration of the society, was in- 
serted in volume xi, page 25. 

The establishment of the Institute is in no small 
degree to be attributed to the Revue de Droit Interna- 
tional, founded in 1869, and of which M. Rolin Jaeque- 
myns was the editor in chief. The article under the 
title of ‘‘ Del’ étude de la legislation comparée et du 
droit international,” by which it was initiated, gave 
full evidence of the Director’s thorough acquaintance 
with the subjects, which it was his province to have in- 
vestigated. Mr. Asser, the eminent advocate of Am- 
sterdam, and Mr. Westlake, who is known to all Ameri- 
can lawyers as the author of the best treatise on pri- 
vate international law, were his responsible asso- 
ciates. 

All the original members of the Institute were 
known to the jurists and publicists of Europe and the 
United States by writings on subjects falling within 
its special domain. 

At the first conference, which took place at Ghent 
in September, 1873, the object of the ‘‘ Institute’ was 
foreshadowed in its statutes. It proposed what was 
then unknown to our spécialité, the union of collective 
action, free from all governmental control, with the 
operations of diplomacy and of individual scientific 
studies. It was intended to act by the concurrence of 
men who had, by their investigations known to the 
world, already established some common principles and 
who might thus, as an association, facilitate the pro- 
gress of public law, and, by becoming the organ of the 
juridical conscience of the civilized world, formulate 
rules derived from the general principles of the science. 

Unlike the association which convened about the 
same period at Brussels, to which our associate, Mr. 
Field, gave his powerful countenance, the Institute 
was not prepared with any universal code to be offered 
without scientific scrutiny to the recognition of all 
States; but adopting the theory of Savigny, in prefer- 
ence to that of Thiebault, who, half a century ago, 
divided the jurists of Germany, it preferred gradual 
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and progressive reforms to the improvisation of an 
international code. 

It was expected to obtain not only an assimilation 
of legislation as applied to individuals, thereby dimin- 
ishing the conflict of laws, but also the recognition of 
the great principles of public law by means, in both 
cases, of treaties. This, indeed, so far as regards the 
relations of States toward one another, had been ef- 
fected to a certain extent at the Congress of Paris of 
1856, when rules of maritime law were adopted, which, 
besides the abolition of privateering, to which the 
United States, Spain and Mexico declined to accede, 
gave immunity to enemy’s property in neutral vessels 
and protected neutral property in enemy’s vessels as 
well as defined the law of blockade. 

In the case also of private international law numer- 
ous recent treaties have recognized in one country the 
anonymous institutions (societés anonymes) of another, 
and not only have they assured to foreigners the right 
to demand redress in the courts as suitors, but have 
given between the contracting States to private judg- 
ments, rendered by one another’s tribunals, previously 
of doubtful and varying effect, the force of conven- 
tional obligations. 

Rejecting the idea that a foreign law could by comity 
be substituted by a judge to that which he was sworn 
to administer, one of the earliest results of the de- 
liberations of the “ Institute’’ was to recognize the 
evident utility and even the necessity of treaties by 
which civilized States should adopt with common ac- 
cord obligatory and uniform rules of private interna- 
tional law, by which public authorities, and especially 
the tribunals of the contracting States, should decide 
questions concerning persons, property, acts, succes- 
sions, modes of procedure, and foreign judgments. 
These treaties, it was suggested, should not impose a 
perpetual uniformity in the codes and laws of differ- 
ent countries which might oppose obstacles to the 
progress of civilization. Indeed, it may be here noted, 
that it was the absence of a due regard to the modifi- 
cation of laws required by the varying circumstances 
of different peoples that so much detracted from the 
value of the labors of Jeremy Bentham, whom our 
Wheaton denominated ‘ the greatest judicial reformer 
of modern times.’’ Having myself had, half a cen- 
tury ago, the good fortune to be initiated in his doc- 
trines by the great philosopher himself, I can in some 
degree appreciate the extent to which the reforms in 
English jurisprudence may be traced to him, though 
ordinary minds, influenced by his proposition to make 
a universal code applicable alike to all States, with- 
out regard to their peculiar condition, were wont to 
treat as visionary his best reasoned suggestions. 

At the session of Geneva, in 1874, the commission on 
the subject, through Mancini and Asser, presented 
reports, setting forth the general rules of private 
international law, which it was important to have 
recognized by international conventions. Quoting 
Guthrie, of Edinburgh, the translator of Savigny, 
it is remarked: ‘‘ Though much has been said about 
comitas, it is an improper term; there is no such thing 
as a decision from complaisance. When judges deter- 
mine by the law of another country, they do it ex jus- 
titia; they are bound to do it.””. Mancini adds, *‘ with- 


out resorting to other authorities, all the members of 
the commission named by the Institute, viz., Blunt- 
schli, Asser, Beach Lawrence, Massé, Westlake, have 
already had occasion to manifest in almost the same 
sense their opinions on the question.”’ 





The following conclusions, relative to the civil pro- 
cedure, were adopted at the Geneva session: 

“Tt will be useful, to establish, by international 
treaties, uniform rules concerning — 

“1st. The foundation and limits of the jurisdiction 
and competence of tribunals. 

“2d. The forms of procedure in order: 

(a) To determine with precision what is the law 
which governs these forms in doubtful cases. 

“(b) To establish with precision the principles of 
international law with regard to the means of proof. 

““(c) To regulate the forms of legal citations, and 
notices to persons domiciled or residing abroad. 

‘*(d) To regulate rogatory commissions. 

“3d. The execution of foreign judgments by virtue 
of treaties, in which shall be stipulated the guarantees 
and conditions under which the paréatis shall be ac- 
corded.” 

And I may be here permitted to remark that, in the 
absence of treaties, no problem is more difficult of ex- 
planation than the principle on which one nation gives 
effect to the judicial decrees of another. We have 
seen that, in rendering judgments, courts do not ap- 
ply, through courtesy, foreign laws. It results from 
the very principle of territorial sovereignty that no 
judgmeut can be executed, except by the authority of 
the State in which it is carried into effect; but, while 
in England and the United States, despite of the dis- 
tinction between their jurisprudence and that of the 
continent of Europe, a foreigu judgment rendered in 
a case where the court had jurisdiction over the par- 
ties and subject-matter, and which does not contra- 
vene the policy of the country, is as a matter defini- 
tively disposed of by competent authority, conclusive, 
in France it is only the basis for a paréatis. 

As an illustration of the refusal of a court to carry 
into effect the judgment of a foreign tribunal, founded 
on a local law at variance with its policy, the case of 
De Brimont v. Pennima, 10 Blatchf. C. C. R. 436, may 
be cited. This was a suit founded on a decree of a 
French court in favor of a son-iu-law, whose wife was 
dead, leaving a child, against her parents for a provis- 
ion for the support of himself and child. Code Napo- 
leon, 203-211. A demurrer to the action was sustained 
by the court. 

England applies to Scotch and colonial judg- 
ments the same rules as to those of foreign tribu- 
nals. The United States, in their constitution, an- 
ticipated the necessity of any treaty stipulations by 
providiug that ‘full faith and credit should be given 
in each State to the public acts, records and judicial 
proceedings of every other.’’ Such is likewise the rule 
under the present Swiss constitution, which declares 
that ‘‘ definitive judgments rendered in any one can- 
ton are executory in all Switzerland,’’ while the unifi- 
cation of the civil and criminal legislation of the 
German empire precludes the raising of the question 
among the German States. 

More precise rules as to the competence of tribunals 
were perfected at the session in 1875, at the Hague. 
They include a provision as to the relation of the gov- 
ernment to its own judiciary, in the case of the appli- 
cation of a foreign treaty intended to regulate their 
competence, to the effect that they shall decide ac- 
cording to the same rules which have been established 
with respect to their competence by the laws of the 
country. The rules of private international law, which 
enter into the laws of a country, by virtue of an in- 
ternational treaty, shall be applied by the tribunals, 
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without there being any international obligation, on 
the part of the government, to secure their applica- 
tion by administrative measures. 

The Institute was established at the time when in- 
ternational arbitrations for the settlement of difficul- 
ties were greatly in vogue, in consequence of the then 
recent convention between the United States and 
Great Britain, with regard to the so-called Alabama 
claims. 

That all the anticipations of my European colleagues, 
with respect to arbitration as an international panacea, 
were not shared by me will appear from the commu- 
nication to the Secretary-General, M. Rolin Jaeque- 
myus, published in your journal of the time. Not 
only had I reason not to be entirely satisfied from my 
own observation, as counsel before them, of the prac- 
tical operation of such commissions, but I conceive 
that a great blow had already been struck at arbitra- 
tion by the refusal of the congress of the United States 
to carry out the award made at Geneva, for the Ala- 
bama claims, in regard to the underwriters, whose 
claims were taken into account in the settlement of 
the indemnity, the amount of which still remains in 
the treasury. 

We have, in the proceedings of the Institute, a 
complete projet for the settlement of questions which 
may be submitted to arbitration. It only réquires 
the sanction of governments to form from it a system 
of regular adjudication. 

The declaration of the congress of Brussels respecting 
the laws and usages of war was the subject, at the Hague 
in 1875, of protracted discussions, in which Bluntschli, 
now the president of the Institute, who was a member 
of the congress, took a leading part. The conclusions 
of the Institute, though they did not meet the ap- 
proval of the English and American members, were 
favorable to the projet. My objections (besides those 
growing out of the peculiar position of the United 
States, relying, as they do, mainly on their citizen sol- 
diery), which, as presented to the Institute, have ap- 
peared in the ALBANY LAW JOURNAL, would seem to 
have been justified by recent events. The impracti- 
cability of regulating by treaty the character of offen- 
sive weapons used in war, as more or less objectionable 
on the score of humanity —the principle on which the 
Emperor of Russia based his proposals, may be deemed 
to have been shown by the application of Russian tor- 
pedoes to Turkish vessels. Are not torpedoes in the 
same category as explosive balls? At the congress of 
Brussels, as well as in the discussions of the Institute, 
this question would seem to have been ignored; nor 
am I aware that it was ever referred to, except in my 
letter, in which it is remarked: ‘ We do not find any 
mention of torpedoes in any work on international 
law. They possess all the qualities of the munitions of 
war interdicted by Hefter, whilst they furnish the 
best proofs of the wisdom of Hautefeuille’s principles, 
as preventing by their very destructiveness all wars.’’ 
We are reminded, in a recent well-reasoned appeal 
(28th of May, 1877) of the Institute to the belligerents, 
that both Russia and Turkey were represented at 
Brussels. 

The treatment of private property in maritime war, 
together with the three rules of the treaty of Wash- 
ington, were passed on by the Institute. As to the 
former it was declared that the principle of the invio- 
lability of private property of enemies navigating 
under a neutral flag should be considered as having 
entered into the domain of the positive law of nations, 
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and that it was desirable that the principle of inviola- 
bility of private property of enemies navigating under 
an enemy’s flag be universally accepted in the follow- 
ing terms, borrowed from the declarations of Prussia, 
Austria amd Italy in 1866, and under the reserve 
therein expressed: ‘‘ Merchant ships and their cargoes 
shall not be captured, unless they carry contraband of 
war, or attempt to violate an effective and duly de- 
clared blockade.”’ 

The reserve alluded to is: ‘It is understood that, 
according to the general principles which should 
regulate war on the sea as well as on the land, the pre- 
ceding disposition shall not apply to merchant ships 
which directly or indirectly take part, or are destined 
to take part, in the hostilities.”’ 

It is to be noted that the eniertaining of the propo- 
sition at all was opposed, as being a political question, 
by the English members, Bernard, Lorimer, Twiss and 
Westlake. The only American present, Mr. David 
Dudley Field, sustained the report. 

In respect to the three rules of Washington, which 
had ceased to meet the approbation of either of the 
contracting parties, we expressed our views in the 
communication before referred to. They were sub- 
stantially in accordance with those of Prof. Lorimer, 
of Edinburgh, who declared that “ these rules, as well 
as the American and English foreign enlistment acts, 
passed under the influence of the same views, were 
bad in theory and inapplicable in practice.’’ Modifi- 
cations were adopted by the Institute which, it was 
supposed, would render them conformable to the law 
of nations. They have failed, however, even as altered, 
to attract the attention of either of the original con- 
tracting parties, or of any other State. They may be 
deemed to have passed wholly into the domain of 
history. 

For a statement of the labors of the Institute, on 
matters which have received their full investigation 
and final action, I would refer not only to its official 
journal, the Revue de Droit International, but to the 
first volume of the Annuaire de Il’ Institut de Droit In- 
ternational, published by its authority, and which it is 
proposed to continue as a permanent periodical. It 
contains not only the papers in relation to the Insti- 
tute, and a full account of its proceedings, but a chro- 
nological table of the most important facts relative to 
the history of legislation and of public law, national 
and international, for the preceding year, and the text 
of treaties and of the most important international 
acts, with a methodical repertoire of the principal 
works relative to private or public international law 
published within the period which it embraces. A copy 
of this work accompanies my communication. 

Owing to the political condition of Europe and to 
other causes, the annual reunion, which was to have 
taken place last year at Zurich, was adjourned to the 
coming September. A cursory notice of the matters 
to be then discussed will show that the zeal of the 
members has suffered no abatement. From the circu- 
lar before me, it appears that reports will be made 
from five several commissions. 

The subject of the first commission is, ‘*‘ General 
rules which should be sanctioned by international 
treaties, with a view of securing the uniform decision 
of conflicts between different legislations, civil and 
criminal.’”” So far as regards civil legislation, there 
will be a continuance of the discussions on the report 
of Mr. Mancini, Revue de Droit International, t. 7, 
1875, p. 363, to which we have already referred, as well 
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as a report by Mr. Bluntschli on Naturalization, the 
principles of which are given in an article from him in 
the Revue de Droit International, t. 2, 1870, p. 107. 

The subject of naturalization has been fully ex- 
amined in Lawrence’s Wheaton, p. 891-931, and in 
our Commentaire sur le Droit International, t. 38, pages 
183-266. and having had before me in the latter case 
the learned paper in question of Mr. Bluntschli, I shall 
content myself, so far as regards this topic, with refer- 
ring for my views to the works mentioned. 

The report of Mr. Asser on civil procedure (Revue 
de Droit International, t. 7, 1875, p. 374, et seq.), by re- 
quiring that a foreigner shall be admitted to bring a 
suit on the same conditions as an inhabitant of the 
country, meets some objectionable provisions of the 
French law, which creates exceptions not recognized 
by the jurisprudence of other States in cases which are 
not commercial, aud where the plaintiff has not ac- 
quired from the goverment the right of domicile. 

It also provides that the forms of procedure should 
be regulated by the law of the place where the suit is 
brought. The admissibility of proofs and their effect 
is to be determined by the law of the place where the 
transaction which it is intended to prove took place, 
and regulations are prescribed as to rogatory commis- 
sions. 

The article of Mr. Brocher, Etudes sur les conflits de 
législation en matieré pénale (Revue de Droit Interna- 
tional, t. 7, 1875, pp. 23, 26 and 193), is the basis of the 
report on the penallaws. It commences by establish- 
ing the competency of the tribunals of every State to 
apply its penal laws as to the punishable acts committed 
upon its territory (competence territorial). It also pro- 
poses that the tribunals of every State should be deemed 
competent to punish, as it were by a quasi territorial 
competency, a certain number of acts which, though 
they happened abroad, affect rights which directly in- 
terest the State, or are found specially placed under 
the protection of the law of the country (competence 
quasi territoriale). 

It is also proposed to accord to them the personal 
competence, so that the tribunals of every State may 
punish crimes or offenses committed by individuals of 
their own nation abroad; the punishment in that case 
to be according to the law of the place where the act 
occurred. The exercise of a competence, which, in 
virtue of the preceding rules, may belong, as to the 
same affair, to tribunals of different States, should be 
regulated by diplomatic conventions, sanctioning a 
just reciprocity, and avoiding as much as possible 
cumulative prosecutions or punishments on account of 
the same acts. The cases of personal or quasi terri- 
torial competence being from their nature more or less 
exceptional, should be announced, defined and regu- 
lated with care. 

The report then enumerates several principles which, 
it says, should be sanctioned by treaties of extradi- 
tion. 

Having heretofore trespassed on you at much length, 
as well in discussing the admissibility under our in- 
stitutions of extradition to foreign powers, either of 
citizens, or of those who have sought asylum within 
our territories, as in examining the conventional law of 
our own and other countries on that subject (see Jour- 
NAL, Vol. xiv, p. 85, vol. xv, p. 224), I deem it proper 
to translate from the circular the suggestions of Mr. 
Brocher, an authority second to none on the topics to 
which his pen has been applied. It will be seen that, 
while maintaining the power to make extradition 








treaties, many of the objectionable features of those 
now in force are avoided: 

1st. It is incumbent on a State making a requisition 
to justify its competence. In case of conflict between 
two demands of extradition, the territorial compe- 
tence should prevail over the others, and the quasi ter- 
ritorial competence over the personal competence. 

2d. No State should be held to extradite persons 
under its jurisdiction (ses propres ressortissants); but 
in case of the refusal of extradition founded on this 
motive, the State on whom the requisition is made 
shall be held to prosecute the offenses committed by 
its citizens or subjects against the laws of the other 
party. This prosecution shall take place as soon as the 
demand for it shall be made, provided that the offenses 
indicated belong to one of the categories for which ex- 
tradition is stipulated. 

3d. The acts enumerated in the treaties as giving 
rise to extradition should be grave offenses belonging 
to the category of ordinary crimes or delinquencies, 
and should not relate directly or indirectly to political 
matters, nor to controversies purely theoretical, in 
the domain of moral, religious or social ideas. 

4th. The demand for extradition should not be ad- 
mitted after the prescription or limitation of the 
act or of the punishment is reached, according to the 
terms of the legislation of either of the two States. 

5th. The proofs required to obtain the arrest of the 
accused in the territory of the State on which the 
requisition is made, and the other measures necessary 
for extradition, shall be regulated by the law and 
verified by the magistrates of the State making the 
requisition. 

6th. When the extradition would have the effect of 
exposing the extradited person to inhuman proceed- 
ings, or those which are thoroughly outrageous, or to 
punishments contrary to humanity or to the munici- 
pal law of the State on which the requisition is made, 
it may be either refused or subordinated to the condi- 
tion that such proceedings or punishments shall not 
be applied. 

7th. The verification of the conditions, according to 
which the extradition may be accorded, should be 
confided in the first instance to the superior adminis- 
tration of the State on which the requisition is made, 
without prejudice to the right of the accused to have 
recourse to the tribunals of the same State. 

8th. The person extradited cannot be tried without 
his consent, nor punished for any previous act other 
than that which has given rise to the extradition. 

As to this latter point the circular says: ‘‘ Our col- 
league, Dr. Von Bar, proposes the adoption in treaties 
of the three following rules, which form the conclu- 
sion of an article in press, and which will appear in 
the first number of the ninth volume of the Revue de 
Droit International: 

1st. The extradited person cannot be prosecuted on 
account of a punishable act committed by him before 
the extradition, but not had in view in the demand of 
extradition, unless the Government from which the 
extradition was obtained gives its express consent for 
the special case in question. 

2d. This consent should not be refused unless the 
new punishable act constitutes a political crime or a 
contravention of the laws of customs or impost. The 


consent shall moreover be given without regard to the 
greater or less degree of punishment to which the 
criminal act is subjected, or whether the offense is of 
the number of those which involve extradition. 


It is 
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for the Government from which the extradition has 
been obtained to decide whether it should accord its 
consent. 

3d. The accused may adduce before the tribunals the 
absence of consent by means of a dilatory plea (excep- 
tion dilatoire). It is not for the tribunals to decide 
whether the consent has been wrongfully accorded. 
The want of consent is no ground of opposition to 
provisional detention; but the competent tribunal 
should fix the delay for the production of the consent, 
after the expiration of which time, if it is not pro- 
duced, the detention should cease. If the extradited 
individual remains at liberty for a suitable time, in 
the territory of the prosecuting State, the consent of 
the other State to the prosecution is no longer re- 
quired. 

The report of the second Commission relates to the 
treatment of private property during maritime wars, 
and is in furtherance of the conclusions adopted at 
the Hague, and which have been already given. There 
is an especial provision as to search, which limits it to 
an inspection of the ship’s papers, unless they afford 
room for suspecting fraud, or furnish proof of it, or 
there are serious grounds for presuming that there are 
articles contraband of war. The following article 
would seem to be affirmatory of the decision of Sir 
William Scott, in the case of the Swedish convoy so 
much denounced by neutrals. 

‘*The navigation of neutral vessels under a convoy 
of vessels of war of their nation, it says, is without 
effect as to the exercise of the right of search.’’ 

Though I have not, in any communication to the 
Institute, discussed the rights of neutrals, as affected 
by the decisions of our prize courts during the civil 
war, and which went beyond the most rigorous judg- 
ments of Sir William Scott in the British Court of 
Admiralty, Iam indebted for the explanation of my 
views on the subject, to your citations from my argu- 
ment in the case of the Circassian, vol. viii, p. 112 and 
p. 129, published under the title of ‘ Belligerent and 
Sovereign Rights, as regards Neutrals,” in which the 
British and American Mixed Commission overruled 
our Supreme Court. That tribunal had not only 
applied the rule of continuous voyages to a vessel 
captured on her voyage to a neutral port for which 
she had cleared, but assigned as a ground for the 
condemnation the violation of the blockade of New 
Orleans, which had ceased several days before the 
capture, by the surrender of the city and port to the 
federal forces. 2 Wallace, 135. 

The third commission refers to the establishment of 
an international tribunal for maritime prizes. It 
owes its origin to a proposition of Mr. Westlake. At 
present condemnation by the prize court of a belliger- 
ent is conclusive as to the property in the ship or goods 
condemned, and for the absolution of the captor from 
personal liability as for a wrongful seizure. But it is 
not conclusive against neutrals as to the justice of the 
seizure or confiscation, for the neutral government 
or the neutral owner, through his government, may 
claim the payment of an indemnity by the belligerent 
government; and there are examples enough of such 
claims being admitted either by the direct result of 
negotiation or through the appointment of mixed 
commissions to examine and award on them. 

According to Mr. Westlake, a series of treaties con- 
cluded each between two powers should stipulate, 
with the consent if necessary of their respective leg- 
islatures, that in case one of the contracting parties 





should be engaged in a war and the other neutral, 
matters of prize affecting the neutral should be de- 
cided in the last resort by a tribunal sitting in the 
capital of the belligerent state, and composed of three 
judges of which one is to be named by each of the con- 
tracting parties and the third by a power or by one 
amongst several powers, to be designated with his or 
their consent in the treaty. 

We have not space here to examine the merits of 
Mr. Westlake’s proposition, which, as his suggestions 
always are, is entitled to the fullest consideration. 

In France the prize courts are temporary tribunals, 
established at the commencement of every war, and 
their decisions are administrative rather than judicial. 
In England, the judge of admiralty had a special com- 
mission from the crown to judge on the prizes of war. 
Even that highly gifted and accomplished man (Sir 
W. Scott) was compelled to avow that he was bound 
by the King’s instructions, and we all know that his 
decrees were liable to be reversed by the Privy Coun- 
cil, from whom those instructions emanated. 

It had been supposed that the United States had in 
their constitution effectually guarded against any un- 
due influence, even for patriotic motives, in their prize 
adjudications. From the grant ‘of all cases of mari- 
time and admiralty jurisdiction’ to the Supreme Court, 
the subjects of foreign powers had reason to rejoice 
that the decision of their rights had been vested in 
the same hands to which the people of this country 
had intrusted their dearest privileges. How far con- 
fidence has been impaired by recent events in that 
august tribunal, when questions of internal interest 
have been passed on by its members, it is not my in- 
tention here to inquire, but that the judges do not 
always bear in mind their international character, in 
cases where the interests of foreigners have come in 
collision with partisan prejudices, is shown in the let- 
ter dated August 4, 1873, of one of the most illustri- 
ous members of that tribunal, already published in 
your JOURNAL, alluding to the case of The Circassian, 
2 Wall. 135, already mentioned. 

‘* You refer,’’ says Judge Nelson, ‘‘ to the allegation 
on the other side, that there was but one dissent in 
the decision of the case in the Supreme Court. The 
truth is, that the feeling of the country was deep and 
strong against England, and the judges, as individual 
citizens, were no exception to this feeling. As to the 
feeling of hostility to England at the time, Judge 
Black told me that, after my dissenting opinion was 
read, one of the most eminent members of the bar 
said to him ‘that the delivery of it was the greatest 
mistake of my life.’ 

‘* Now that the passions and prejudices of the hour 
have passed away, there are not, or cannot be, two dif- 
ferent opinions in that case.’’ ALB. LAW JOUR., 
vol. viii, p. 410. 

The subject of the fourth commission relates to the 
conditions on which the customary law of nations of 
Europe is applicable to the oriental nations. To this 
topic I had occasion to allude when referring, in an 
article on Extradition in your JOURNAL, vol. xv, p. 
230, to the treaty then recently published between the 
United States and the Ottoman power, which was the 
first instance, of which I am aware, in which a Chris- 
tian nation had, regardless of the principle of exter- 
ritoriality, which has obtained ever since the renewal 
of commerce with the East, agreed to a surrender of 
individuals of their own civilization to be dealt with 
according to the imperfect jurisprudence which pre- 
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vails in barbarous states. In the same article, I re- 
ferred to the very able papers of Mr. Rolin, which 
suggested a species of protectorate or rather of guard- 
ianship in the Ottoman States, under the conjoint 
authority of the powers of Western Europe. This 
would seem to render inappropriate the discussion of 
the proposed topic under existing circumstances. In 
the paper to which I alluded, it was conceded that the 
rights of humanity required the active swrveillance in 
the Turkish Empire of a foreign jurisdiction, the sub- 
ject being treated as involving merely the question, 
whether that extrinsic power should be in the hands 
of one state alone, or of a coalition of the great Euro- 
pean powers. The actual relations of the non-Chris- 
tian States to the Christian States of the East, to 
which the intercourse established within a few years 
with China and Japan has given a vastly increased 
importance, form a very large portion of my ‘“ com- 
mentaire,’’ the publication of which, from causes be- 
yond my own control, has been so long delayed, to my 
great regret. 

The matter of the fifth commission which concerns 
the regulations and usages of war confessedly requires 
no special consideration during the pendency of the 
existing condition of affairs in Europe. 

Yours respectfully, 
W. B. LAWRENCE. 
IsAAC GRANT THOMPSON, Esq. 


—_—_—>———_ 


NOTES OF RECENT DECISIONS. 


Bastardy: defendant not entitled to the benefit of rea- 
sonable doubt.—Bastardy cases are in the nature of 
civil redress, although the form of enforcing the rem- 
edy is by a State proceeding; notwithstanding this 
fact the defendant is not entitled to the benefit of the 
doctrine of reasonable doubt, applicable in criminal 
cases. Sup. Ct., Tennessee, January, 1877. Stovall v. 
State (Tenn. L. Rep.). 

Contract in restraint of trade: what is not.—An 
agreement not to engage in photography in Charlotte 
for ten years is a valid contract. If such agreement 
was a part of the contract of sale of an establishment, 
it is immaterial whether the papers were signed at the 
same time or not. It is all part of one contract. Sup. 
Ct., North Carolina, June, 1877. Bumgarten v. Broada- 
way. 

Eminent domain: transfer by corporation of right to 
acquire land, under power of.—A water company 
formed under the statutes respecting such corpora- 
tions cannot prosecute proceedings for the taking 
of private property for the benefit of the stockhold- 
ers of the company (as well as for the public use 
by it represented) in the name of another company. A 
company having commenced such proceedings can- 
not sell and transfer to another water company its 
right to prosecute them in the name of the original 
petitioner, or to acquire the property, nor can the latter 
company purchase such right. Sup. Ct., California, 
July, 1877. Mahony v. Spring Valley Water-Works 
(Pac. L. Rep.). 

Grand juror : previous opinion of, does not disqualify. 
—The foreman of the grand jury that found the in- 
dictment in this case was one of the committing mag- 
istrates; such fact was pleaded in abatement to the 
indictment, urging the incompetency of the grand 
juror upon the ground that he had prejudged the case. 
The court say, ‘‘we do not understand that our laws 
require that the grand jurors shall be free from any 





previous opinion, as to the guilt of the accused.” Sup. 
Ct., Tennessee, June 9, 1877. State v. Chairs (Tenn. 
L. Rep.). 

Insurance: mutual insurance company: notice: as- 
sessment.—Notice by the insured to the agent of a mu- 
tual company of his desire to be no longer insured, 
does not destroy the relation. Such notice is not no- 
tice to the company. The insured is entitled to notice 
of assessments upon his premium note before suit for 
thesame. The fact as to such notice in this case should 
be left to the jury. Sup. Ct., Pennsylvania, May 7, 
1877. Buckley v. Columbia Ins. Co. 

Municipal corporation : restraint of appropriation by 
tax payer.—While a tax payer may, perhaps, by injunc- 
tion restrain the misappropriation, by corporate au- 
thorities, of moneys raised by taxation, yet, when an 
appropriation is to settle a disputed claim arising upon 
a contract not ultra vires, courts will not interfere. 
The fact that the remedy provided by the statute may 
be inadequte does not justify judicial interference. 
U. 8. Dist. Ct., Minnesota, July 21, 1877. City of St. 
Paul v. McCarthy (N. W. L. Rep.). 

Negotiable instrument: promissory note: signing as 
maker and indorser: signing as executor.—-When one 
draws a note payable to himself, there is no contract 
until he indorses it to some one, and his indorsement 
then becomes direct, not a contingent liability. Heisa 
maker in fact and is not entitled as indorser to notice 
of dishonor. The maker of a note who signs as “‘ ex- 
ecutor of the estate of A B,” does not thereby limit 
his individual liability thereon. Sup. Ct., Pennsylva- 
nia, November 30, 1876. Aughinbaugh v. Roberts. 

Negotiable instrument: indorsement in blank before 
delivery: presumption of guaranty: right to fill up in- 
dorsement.—lf a note in the hands of the payee has 
upon its back the blank signature of a third person, 
the presumption, in the absence of proof, is, that such 
person indorsed as a guarantor. An indorsement in 
blank confers authority upon the payee of the note 
to write above it a guaranty, if that was the nature of 
the agreement and the intention of the parties. Sup. 
Ct., Illinois, June 22, 1877. Stowell v. Raymond. 

Removal of causes: who may remove: acts of March 
3, 1875, and July 27, 1876.—Under the act of March 3, 
1875, the right to remove a cause from a State court to 
the United States Circuit Court exists in all cases 
where there are substantial parties, citizens of differ- 
ent States, on opposite sides of the cause, although 
there are parties on opposite sides who are citizens of 
the same State. The act of July 27, 1866 (14 Stat. 306), 
so far as it authorizes a defendant to remove a cause 
as to him, is not repealed by the act of March 3, 1875. 
A bill was filed in the State court alleging that certain 
property on which M. held a mortgage was subject to 
a trust for the benefit of the complainant, charging 
one G. with receiving the rents and profits, and pray- 
ing an account of such receipts, and charging B., the 
trustee, with breach of trust. All the parties except 
M., who was a citizen of Pennsylvania, were citizens 
of the State where the bill was filed. The suit on the 
petition of M. was transferred to the United States 
Circuit Court. On a motion to remand, held, that the 
cause was properly transferred. U.S. Cire. Ct., S. D. 
Georgia, June, 1877. Girardey v. Moore (Cent. Law 
Jour.). 

Removal of cause: whole suit must be removed: 
grounds of removal.—In the removal of a cause from 
a State to a Federal court, the whole suit must be re- 
moved; a fragment of a suit cannot come to the Fed- 
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eral court for trial, because a party interested in that 
fragment, or some single issue, is a citizen of another 
State from that of the plaintiff. It is not enough that 
citizens of different States must be interested in the 
same issue or controversy, which arises in the course 
of a case, but they must have such an *interest that 
when the question to which they are parties is settled, 
the suit is thereby determined, or the right of removal 
is not given. U. 8S. Cire. Ct., N. D. Illinois, June, 
1877. Carraher v. Brennan (Chic. Leg. News). 

Statute of limitations: trustee and cestui que trust.— 
While the relation of trustee and cestui que trust ex- 
ists, the statute of limitations does not run against 
the claim of the cestui que trust to the funds in the 
hands of the trustee. The law will presume an inno- 
cent rather than a wrongful intent, and especially will 
equity do so when it is necessary to preserve the rights 
of a beneficiary who occupies relations of confidence 
or dependence toward a trustee. Sup. Ct., New York, 
Ist Dept., June 1, 1877. Poillon v. Wilson (N. Y. 
Weekly Dig.). 

Telegraph lines: real estate and, taxable.—Telegraph 
lines are considered as partaking of the nature of 
realty, in analogy to the new doctrine that railroads 
and rolling stock are so treated, and consequently un- 
der the act of March 24, 1875, such property is held by 
the court liable to State and county tax. Sup. Ct., 
Tennessee, January 20,1877. W. U. Tel. Co. v. State 
(Tenn. L. Rep.). 

Trial: counsel reading medical book to jury.—It is 
not competent for counsel to read from a medical 
work either as part of his argument or as evidence to 
show that “the symptoms testified to by one of the 
witnesses was common in hysteria and that this latter 
disease was one of the exciting causes of paralysis.” 
Sup. Ct., North Carolina, June, 1877. Hoffman v. Click. 

eS 
INFANCY AND RATIFICATION. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS — 
MARCH, 1877. 


Tosry v. Woop. 


H., a minor, was a partner of a firm which made certain 
checks in payment of goods purchased byit. H. re- 
mained a peames seven weeks after he became of age 
(during which time the firm retained the goods), and 


drew money for his own use from the firm. The firm 


was then dissolved. H. took an agreement from the 
other members that they would pay its debts. H. then 
supposed the checks had been paid. Held, that H. be- 


ing an infant when the checks were made was not lia- 
ble thereon, and his acts subsequent to arriving at age 
did not constitute a ratification. 
PPEAL by defendant Humes from judgment in 
favor of plaintiff in the Suffolk Superior Court. 
The facts sufficiently appear in the opinion. 

Morton, J. This is an action of contract upon two 
checks dated respectively December 2, 1872, and Jan- 
uary 3, 1873, signed by Seth Wood & Co., and duly 
presented for payment and protested for non-payment. 
The defendant Humes, the only one of the signers 
who defends the action, was a member of the firm of 
Seth Wood & Co., and when the checks were drawn 
was an infant. His promise to pay the checks, there- 
fore, was a voidable contract, and the burden of proof 
is upon the plaintiff to show that Humes, after he be- 
came of age, affirmed and ratified the contract. 2 
Greenl. Ev., § 367, and cases cited; Reed v. Batchelder, 
1 Mete. 559. Such ratification may be shown either by 
proof of an express promise to pay the debt, made by 
the infant after he became of age, which is not claimed 





in this case, or by proof of such acts of the infant, after 
he became of age, as fairly and justly lead to the 
inference that he intended to ratify the contract and 
pay the debt. Boady v. McKenney, 23 Me. 517; Proc- 
tor v. Sears, 4 Allen, 95; Thompson v. Lay, 4 Pick. 47; 
Pierce v. Tobey, 5 Metc. 168; Dublin & W. Ry. Co. v. 
Black, 16 Eng. L. & E. 558, note. 

The plaintiffs contend that the facts in this case 
justify the finding that the defendant Humes in- 
tended to and did ratify his promise to pay these 
checks. These facts are, that a portion of the goods 
which formed the consideration of the checks re- 
mained unsold up to the time of the dissolution of 
the firm, which was seven weeks after Humes became 
of age; that during said seven weeks he drew money 
for his personal use, from time to time, from the 
firm, and that, at the dissolution, his partners, the 
other defendants, agreed with him that they would 
answer and pay all the debts of the firm. It is also 
agreed that at the time Humes became of age and 
until after the dissolution, he supposed that these 
checks were paid. 

It has often been held that, if an infant purchases 
property, and after he becomes of age retains specifi- 
cally the property and uses or disposes of it, it may be 
an affirmance of the contract by which he acquired it 
and deprive him of the right to avoid. Chandler v. 
Simmons, 97 Mass. 508, and cases cited. This is upon 
the ground that he can honestly retain the goods only 
upon the assumption that the contract by which he 
acquired them was valid, and therefore his retention 
and use of them, if unexplained, justly lead to the 
inference of a promise or undertaking to pay for them» 
after his incapacity to make contracts is removed. 
Todd vy. Clapp, 118 Mass. 495. 

But this rule cannot apply in the present case, be- 
cause it is not shown that Humes knew that any of the 
goods which were the consideration of the checks re- 
mained undisposed of at the time he became of age, 
and it is shown that he supposed the checks had been 
paid. Under these circumstances there is no founda- 
tion for an inference of a promise by him to pay the 
checks. Smith v. Kelly, 13 Mete. 309. 

The fact that Humes remained in the firm for seven 
weeks after he became of age, drawing money from 
time to time for his personal use, and that when he 
retired he took an agreement from his partners that 
they would pay all the debts of the firm, are relied 
upon by the plaintiffs as showing an affirmance of the 
checks. But we are of opinion that these facts do not 
afford sufficient proof of such affirmance. In this con- 
nection it must be borne in mind that Humes supposed 
these checks to have been paid. In the absence of an 
express promise to pay, an affirmance can only be 
shown by unequivocal acts of the defendant, after he 
became capable of contracting, which show his inten- 
tion to pay the debt. How far those acts of Humes 
might tend to show an intention on his part to ratify 
such debts of the firm as were within his knowledge, 
need not be considered. It would be forced and un- 
reasonable to infer from them an intention and prom- 
ise to pay a debt which he supposed had already been 
paid. Crabtree v. May, 1 B. Monr. 289; Minoch v. 
Hadden, 25 Mich. 304; Dunn v. Stearns, 3 Cush. 372. 

It is argued that the taking an agreement of indem- 
nity from his partners implies that he was liable for 
the debts of the firm, and is therefore evidence of a 
promise to ratify and pay such debts. This is not nec- 


essarily so. The contract of indemnity may have been 
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necessary for his protection against debts of the firm 
contracted after he became of age. But if this act is 
to be regarded as evidence that he supposed himself 
liable for all the debts of the firm, it is not of itself 
sufficient proof of a ratification. The act relied on as 
a ratification of a promise made during infancy must 
amount to or be sufficient evidence of a promise or 
undertaking to pay the debt. Smith v. Kelly, 13 
Metc. 309. 

Perhaps, if an infant member of a firm should, after 
he became of age, buy out his partners, take the prop- 
erty of the firm, and agree to pay all the debts of the 
firm, this might amount to a ratification of his promise 
to pay all the firm debts, whether known or unknown 
tohim. It would beaclear expression of his inten- 
tion and undertaking, after he became competent to 
bind himself, to affirm and pay such debts. But taking 
from his partners a promise that they will pay the 
debts does not imply an intention on his part to pay 
them. It implies that he desires and expects that they 
will pay the debts, and is as consistent with an inten- 
tion on his part to avail himself of the defense of in- 
fancy as of the intention to waive the privilege. 

Upon the whole case we are of opinion that the facts 
do not justify a finding that the defendant Humes, 
after he became of age, ratified or promised to pay the 
debts in suit. 

Judgment for defendant Humes. 


—_—_>___—__ 


BENCH AND BAR. 


HE following anecdotes of the late Sir George Rose, 

an English Barrister of some prominence, were 

taken by the Solicitors’ Jowrnal from a biography of 
that gentleman, printed for private circulation: 

“In the ‘High Jinks’ of the circuit Sir G. Rose was 
a ready and clever actor, and was accepted as such on 
the very first evening of his accession to the circuit 
bar mess. 

** At one of the mock courts of justice a barrister 
was that evening tried for some presumed and absurd 
offense. Of course he was found guilty, and, before 
commuting his punishment for a dozen of claret, he 
was solemnly condemned to death. ‘ Prisoner at the 
bar,’ began the president of the mess, ‘the sentence of 
the court is that you be taken back to the place from 
whence you came, and—’ Rose sprang to his feet 
from among the assembled junior counsel: ‘ Mercy, 
mercy, my lord!’ he cried, ‘he’s a Scotchman!’” 

“His old friend, Mr. Becket, overtaking him one 
day in Chancery-lane, observed,‘ I thought it was you, 
Sir George, walking so fast up to Southampton-build- 
ings.’ 

“** Ah! you knew the Rose by the stalk!’ 

** At the master’s office one of his clerks came into 
his room, exceedingly angry at the loss of his overcoat, 
which he more than suspected had been stolen by an 
attorney’s clerk who was in attendance upon some 
cause then coming before Sir George, as master. ‘ Well, 
well, Hornidge,’ remarked the inveterate joker, ‘if the 
suit’s defective, we can’t proceed!’ 

“In reference to his portrait, now in the board-room 
of the Law Fire Office, I heard him say a good thing. 
It was in the time of a general election that, coming 
unexpectedly into the board-room, he found it in the 
hands of the cleaners, dismantled, and his portrait 
turned with face to the wall: —‘ Though my canvas is 
neglected,’ said he, ‘I hope I shall be returned.’ ”’ 

‘* When, some years ago, the practice of having daily 





prayer in our churches was still a novelty, Sir George’s 
own clergyman called upon him and asked his opinion 
as to its adoption. Sir George replied: ‘I see no ob- 
jection whatever; but I hope that in my own particu- 
lar case — service at the house will be deemed good ser- 
vice.’ Again, when a singularly matter-of-fact judge 
had related a story in which the listeners had failed 
after all their efforts to discover the faintest spark of 
humor, Sir George accounted for the circumstance at 
once. ‘Don’t you see?’ he said; ‘he has tried a joke, 
but reserved the point!’ 

“The fertility of his fancy never failed him, even 
under the most unpromising and incongruous circum- 
stances. When he was appointed one of the four 
judges of the (now extinct) Court of Review, he came 
to Lincoln’s-inn, with his colleagues, to be sworn in. 
Some friend congratulating him on his access of dig- 
nity, he observed, ‘ Yes! here we are, you see — four 
by honours.’ In some case that was being heard before 
him in this court, it appeared that a picture of ‘ Elijah 
fed by the Ravens had been given as part of some se- 
curity. He handed down a note to one of the counsel 
in the case: ‘This is, so far as I am aware, the first in- 
stance on record of an accommodation bill!’ 

“A friend meeting him one day in Lincoln’s-inn- 
fields, with his left eye greatly swollen and inflamed, 
remonstrated with him, adding that he was surprised 
Lady Rose should have let him go out of doors in such 
acondition, ‘Ah!’ replied Sir George, ‘I am out jure 
mariti’ (my right eye). 

**Dining on one occasion with the late Lord Lang- 
dale, his host was speaking of the very diminutive 
church in Langdale, of which his lordship was patron. 
‘It is not bigger,’ said Lord Langdale, ‘ than this din- 
iug-room.’ ‘ No,’ returned Sir George, ‘ and the living 
not half so good.’”’ 

‘*When one day some friends were dining with him, 
the outdoor servants had been enlisted into the ser- 
vice of the dining-room, and it chanced that one of 
them, in carrying out a tray of glass, as he left the 
room stumbled and fell with a heavy crash. ‘ What is 
that?’ exclaimed Sir George's next neighbor, in great 


-alarm. ‘Oh, nothing,’ he replied; ‘ only the coachman 


gone out with the break.’ ”’ 

‘“*A friend who had been appointed to a judgeship 
in one of the colonies, was long afterward describing 
to Rose the agonies he had suffered on the voyage out 
from sea-sickuess. Sir George listened with much in- 
terest to the recital of his friend’s sufferings, and then 
said, in a tone of deep commiseration, ‘It’s a great 
mercy you did not throw up your appointment.’ ”’ 

**One of his friends at the board who had excellent 
teeth at nearly seventy years of age, was complimented 
on them by Sir George. ‘My father was equally for- 
tunate,’ was the reply, ‘and these are mine by inheri- 
tance!’ ‘And these,’ said George, tapping his set, 
‘are mine by purchase !’ ”’ 

———_—_>—___—— 
RECENT BANKRUPTCY DECISIONS. 
ATTACHMENT. 


Dissolution of lien of, by bankruptcy proceedings: 
ignorance of attaching creditor.—An assignment to an 
assignee duly appointed in the bankruptcy proceed- 
ings dissolves the lien of an attachment levied within 
four months prior to the filing of the petition. A 
debtor of the bankrupt who has, in ignorance of the 
appointment of an assignee, paid the amount of his 
indebtedness to the sheriff under an execution in the 
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attachment suit, is not thereby relieved from his lia- 
bility to the assignee. N. Y. Sup. Ct., lst Dept. Duf- 
field, assignee, v. Horton, 16 Nat. Bankr. Reg. 59. 


BANK. 


Payment of debts due insolvent bank.—Under the 
laws of Pennsylvania, the assignee of an insolvent 
bank cannot accept in payment of debts due the bank 
a protested draft drawn by such bank upon another 
bank, and sold by the payee to the debtor. Sup. Ct., 
Pennsylvania. Baschore v. Rhoads, 16 Nat. Bankr. 
Reg. 72. 

CONVEYANCE. 

What necessary to make it, in fraud of bankrupt law : 
bad faith must be proved.—In order to render void a 
conveyance made by a bankrupt within four months 
of filing a petition with a view to give a preference, or 
other conveyance within six months, it must appear 
that the person taking it knew that it was made in 
fraud of the provisions of the bankrupt act in the one 
case, or to prevent the property coming to the assignee, 
or from being distributed under the act, in the other. 
A conveyance made to secure an actual loan is valid if 
made and taken in good faith. Neither bad faith nor 
its equivalent, conduct wanting in good faith, is to be 
assumed, but must be proved. U.S. Dist. Ct., Ver- 
mont. Campbell, assignee, v. Waite, 16 Nat. Bankr. 
Reg. 93. 

DEFENSE. 

When discharge is, and is not: conveyance in fraud 
of creditors: practice: cross-bill.—A discharge in bauk- 
ruptcy cannot be set up as a general defense to an ac- 
tion by a creditor to set aside a conveyance in fraud 
of creditors pending at the time of filing the petition, 
where such creditor has not proved his claim in the 
bankruptcy proceedings, and the assignee has not in- 
terfered in the cause in anyway. But the discharge 
may be set up in such action in bar of a personal judg- 
ment against the bAnkrupt other than the subjection 
of the property and claims reached by the creditor’s 
bill to the satisfaction of the judgment. A convey- 
ance made in fraud of creditors is voidable and not 
void, and the property embraced in it does not abso- 
lutely vest in the assignee as a portion of the bank- 
rupt’s estate. A cross-bill setting up defendant’s dis- 
charge in bankruptcy is not defective in not making 
his assignee a party, where almost four years have 
elapsed since the appointment of the assignee, and he 
has made a final settlement and been discharged. _Lili- 
nois Sup. Ct. Phelps v. Curts, 16 Nat. Bankr. Reg. 85. 


DISCHARGE. 


Surety on guardian’s bond.—A discharge in bank- 
ruptcy releases the bankrupt from liability as surety 
on a guardian’s bond. Illinois Sup. Ct. Reitz v. Peo- 
ple, 16 Nat. Bankr. Reg. 96. 


FRAUDULENT CONVEYANCE. 


What is: conveyance to wife when in failing circwm- 
stances: judgment against married woman.—Where 
one of the members of a firm, which is doing a very 
large but failing business on a limited capital, with- 
draws over one-third of his share of the capital to 
build upon property which he conveys to his wife, but 
which appears upon the firm books as an investment 
of the firm until charged up to him after an assign- 
ment by such firm prior to an adjudication in invol- 
untary bankruptcy. Held, that such conveyance to 
the wife is void, and that the assignee in bankruptcy 
is entitled to the proceeds of the property as against 





a joint creditor who has taken a mortgage thereon as 

security for his debt. A judgment in personam can- 

not be taken against the wife of a bankrupt, or her 

executors, for the value of real or personal property 

conveyed to her in fraud of creditors. U.S. Sup. Ct. 

Phipps v. Sedgwick, assignee, 16 Nat. Bankr. Reg. 64. 
——_—_—_—— 


BOOK NOTICES. 
Parsons’ ANNOTATED POCKET CODE. 


The Revised Code of Civil Procedure of the State of New 
York, as amended in 1877, according to the Standard 
Text deposited in the office of the Secretary of State 
by the Revision Commissioners. With Notes and Re- 
ferences to Decisions bearing thereon. Also, the Tem- 

: \~<- Act and the Suspension Act. Albary, N. Y.: 

ohn 5 


. Parsons, Jr., pp. 640. 

‘HIS is the most convenient, and, in some respects, 

the most useful edition of the Revised Code of 
Civil Procedure that we have yet seen. It is a novelty 
in this State to have a pocket edition of a law-book 
annotated, yet this edition is not only annotated, but 
the notes are very full, most of them containing a 
reference to all the cases, early and late, bearing on 
the section. The cases bearing upon each clause or 
sentence of a section are grouped, and the particular 
clause or sentence to which they relate is indicated 
by means of reference figures, thus rendering unneces- 
sary any statement of the purport of the decision. 
The notes also indicate the source whence the section 
was derived by the Revisors— whether from the Old 
Code, the Revised Statutes, the General Laws,or other- 
wise. The side notes to the sections have been printed 
in full-face letter as leading lines, thus facilitating ex- 
amination. 

Beside the Code proper, the book contains a Table 
of Corresponding Sections, showing at a glance 
where, in the New Code, any section of the Old Code 
may be found, the Temporary Act, the Suspending 
Act, the number of the sections of the Old Code not 
repealed, and a full index. This edition has also the 
certificates of both the Secretary of State and the 
Revision Commissioners. As a handy volume we 
doubt if it can be excelled. 


WILLIAMS ON EXECUTORS. 


A Treatise on the Law of Executors and Administrators. By 
the Right Honorable Sir Edward Vaughan Williams, 
late one of the Judges of Her Majesty’s Court of Com- 
mon Pleas. Seventh Edition. By the Right Honorable 
Sir Edward Vaughan Williams and Walter V. Vaughan 
Williams, Esq., of the Inner Temple, Barrister at Law. 
Sixth American Edition ; in which the subject of Wills 
is particularly discussed and enlarged upon. By J. C. 
Perkins, LL. D. In three volumes. Philadelphia: Kay 
& Brother, 1877. 

This is probably the most elaborate work upon the 
subjects therein treated, that has yet appeared. 
The masterly production of Mr. Jarman upon the sub- 
ject of wills, will probably, however, never be excel- 
led, but the scheme and structure of that work, in- 
volving, as it does, the statement of cases at length, 
have rendered it impossible to use it asthe foundation 
for a modern book, and the same reason would pre- 
vent its adaptation to the changes made in the English 
law by the statutes and decisions of our own country. 
For that reason there has been no English edition of 
Jarman since 1861, and no American edition since 1859. 
The present edition of the work before us is in three 
volumes, containing in all about 2,600 pages. The 
treatise is divided into five parts, the first of which is 
upon the appointment of executors and administra- 
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tors, and is divided into seven books. Book I treats 
of the origin of wills of personal estate, aud of their 
nature and incidents; book II of the making, revoca- 
tion and republication of wills of personal estate; 
book III of the appointment of executors, and the 
acceptance or refusal of the office; book IV of pro- 
bate; book V of the origin of administration, and the 
appointment of administrators; book VI of the effect 
of probate, and letters of revocation, and the conse- 
quences; book VII of stamp duties. Part second 
contains four books upon these subjects: Book I on 
the time of vesting of the estate of an executor, and 
its quality; book II of the quantity of such estate in 
possession; book III of the quantity of such estate in 
action; book IV of the estate executors, several and 
sole, and that of different kinds of executors. Part 
third contains five books, which treat of the duties 
and powers of executors, of distribution, and of stamp 
duties. Part fourth is upon the liabilities of execu- 
tors, and contains two books. Part fifth treats of the 
remedies for and against executors, and is also divided 
into two books. The American editor has made 
numerous additions to the original work in the way 
of notes, which, especially in reference to the subject 
of wills, are much expanded and enlarged. In fact, 
the three volumes before us furnish a complete trea- 
tise on the law of wills, as well as on that of executors 
and administrators. In addition to the authorities con- 
tained in the English edition, are some ten thousand 
other citations. The index to the volumes is well 
prepared, and refers to the contents of the notes, as 
well as to that of the text. The work will be found 
of the first importance to those interested in probate 
cases, as it contains every thing relating to the law 
administered in such cases. The books are thoroughly 
well printed and bound. 





MIssIssIPPI REPORTS, VOL. 52. 


Reports of Cases in the Supreme Court for the State of Mis- 
sissippi. By Harris & Simrall, Reporters to the Supreme 
Court. Vol. LII. Containing cases decided at the April 
and October Terms, 1876. Published by authority. St. 
Louis: G. J. Jones & Company, 1877. 

Among the cases reported in this volume, the fol- 
lowing seem to be of general interest: Long v. State, 
p. 23: In atrial for homicide, in which the doing of 
the act in self-defense was sought to be established, it 
was held that one need not always await the attack of 
his adversary, but may, in extreme cases, anticipate 
the attack, and take the life of his antagonist in order 
to save his own, and that the real or apparent danger 
which will justify such action, must be imminent, im- 
pending and present, but it need not be unavoidable, 
except by slaying the adversary, and a man need not 
avoid danger by flight if he is in a place where he has 
aright tobe. Mobile and Ohio R. R. Co. v. Moseley, p. 
127: An exemption from taxation contained in the 
charter of a corporation organized under it, is irrepeal- 
able and inviolable. Liverpool, London and Globe 
Ins. Co. v. McGuire, p. 227, and Hartford Fire Ins. Co. 
v. Green, p. 332: It is proper to refuse the petition of a 
party to remove a cause from the State court to the 
United States court, when it is not shown that either 
party is a citizen of the State. Holly Springs Sav. and 
Insurance. Co. v. Supervisors of Marshal, p. 281: 
Where a tax is imposed upon the capital stock of 
an incorporated company, regardless of its value, 
it is a tax upon the privilege of carrying on the 
business, and is valid and constitutional, although 





the entire capital consists of non-taxable securi- 
ties; aliter where the tax is imposed upon the 
valne of the capital stock as property. Jelks v. Bar- 
rett, p. 315: The Statute of Frauds applies to sales of 
realty by auction. Lengsfield & Co. v. Richardson & 
May, p. 443: The rule requires that the entire profes- 
sional intercourse between client and attorney, what- 
ever it may consist in, should be protected; the ex- 
emption extends to all that passes between client and 
attorney in the course and for the purpose of business. 
Everman & Co. v. Robb, p. 653: A chattel mortgage 
upon crops to be grown annually, contained in a lease 
as security for rent, the lease being recorded, held to 
be valid against a subsequent creditor. Capitol State 
Bank v. Lane, p. 677: A bank which receives a note or 
bill for collection is bound to use due and proper dili- 
gence in making demand, and giving notice, and caus- 
ing protests to be made so as to hold all parties liable, 
and in default of such diligence, the bank itself be- 
comes liable to the party who deposited the note or 
bill. Memphis and Charleston R. R. Co. v. Green, p. 
779: Where, through the negligence of a railroad com- 
pany, a passenger who had purchased a ticket fora 
train, was prevented from taking the train, held that 
in the absence of all circumstances of malice, oppres- 
sion, insult, mental or physical suffering, punitive 
damages would not be allowed, and a verdict of $1,500 
set aside as excessive. The head-notes to the cases in 
the volume are carefully and accurately prepared. The 
index is good, and the book well printed and bound. 
——_____—_—_ 
CORRESPONDENCE. 


A Hint TO THE GOVERNOR. 


DREXEL BUILDING, No. 3 BROAD 87., } 
New York, August 13, 1877. 
To the Editor of the Albany Law Journal: 

Str— On the 13th day of February, 1877, just six 
months ago, believing it to be my duty as a counselor 
at law, upon facts which came to my notice, I filed 
with the Governor of New York certain verified 
charges and specifications against the official arbitra- 
tor of the Chamber of Commerce of the State of New 
York. 

My communication was framed and presented under 
and in pursuance of section 2, chapter 495, of the Laws 
of 1865, the act which created the Court of Arbitra- 
tion. 

I do not desire in any ex parte communication to a 
newspaper to spread before the public the contents 
and particulars of these charges, but I feel warranted 
in saying, here, that they were sufficiently grave in 
their character to require careful and impartial inves- 
tigation, and that, if the facts as alleged by me are 
sustained by proof, they require the removal of the 
officer against whom they are exhibited. 

Since this communication was filed no notice what- 
ever has been taken of it either by the Governor or 
by the person against whom the proceeding is di- 
rected, and no answers have been made to my re- 
peated communications asking for the executive ac- 
tion upon it. Iam left, therefore, under the imputa- 
tion of having made a malicious and groundless at- 
tack upon a well-known member of the profession. 
This is a position I do not intend to occupy without 
protest, and I beg through your columns that the pro- 
fession may be informed of the precise action taken 
by me; and that it may be known that I am ready to 
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make proof of each and every statement I have made 
whenever the accused party shall demand, and the 
Governor shall order, an investigation. 


Very respectfully, 
T. M. Tyna. 
———__¢___—— 
NOTES. 


MONG the foremost of the professional schools of 
this country is the law department of the Iowa 
State University. The Chancellor of this department, 
William G. Hammond, LL. D., is unequaled as an 
educator, and his assistants are men well known upon 
the bench or at the bar as able and learned lawyers. 
The name of Judge Dillon, who occupies the Profes- 
sorship of Jurisdiction and Practice of Federal Courts, 
is known and highly honored by the profession all 
over the world. Judges Adams and Rothrock, of the 
Iowa Supreme Court, who Jecture before the students, 
stand high among the judiciary of the west. Hon. 
James L. Love, the Professor of Commercial Law, is 
a gentleman of distinguished ability, and Messrs. 
Howe, Rogers, Duncumbe and Ross, who compose the 
remaining faculty, are all of them lawyers of experi- 
ence and learning. The school possesses this advant- 
age, that it offers to students an option between two 
courses, a longer and ashorter. The required course 
is embraced within a single year, but a second year’s 
instruction is given to those who desire it and have 
already passed over the ground embraced in the regu- 
lar course, and who have in fact already made pro- 
gress enough to be admitted to the bar anywhere. 

The otherwise excellent publication, The Law and 
Equity Reporter, has the very bad habit of giving a 
resume of cases without any syllabus. We notice that 
the last number (No. 7, vol. iv) contains twenty-three 
cases, that nine of these have no syllabus, three of the 
nine being cases in the Court of Appeals of the State 
in which it is published. In these days of numerous 
reports lawyers examine such publications for the fa- 
cility with which they can find points decided in ad- 
vance of the regular reports. It is too much to ask 
that 1n order to determine whether the case is of any 
value to him he should read two or three pages of 
matter when a syllabus of six or eight lines would in- 
form him in a moment. If a case is not worth the 
labor of a reasonable syllabus, giving its salient points, 
it is not worth publishing and ought not to be pub- 
lished. The practice of publishing cases without is a 
very careless and shiftless one, and the sooner it is 
discontinued the better. 

At the Liverpool Assizes, on August 7th, Thomas 
Briscoe Price was brought up to receive judgment, 
having been found guilty of manslaughter. The pris- 
oner was sent to ten years’ penal servitude. In the 
interval between the conviction and the sentence, Mr. 
Justice Hawkins received an envelope, dated ‘“ Liver- 
pool, Aug. 2, 1877,’’ marked “ private,’’ addressed 
“* Mr. Justice Hawkins, Liverpool Assize Court, Liver- 
pool,” and indorsed ‘“ Immediate—delay is danger- 
ous!”? The packet, which was unpaid, contained the 
following extraordinary communications: 

Mr. Justice Hawkins.— Sir — You will be dead very 
soon, and you had better order your coffin. Either — 
Here follows a sketch of a coffin, with a pistol and a 
skull on the one side and a dagger and a skull on the 
other. Beneath the coffin is the representation of a 








grave, and then the writer takes up the unfinished 
sentence of the letter thus — 

Pistol or dagger will end your career. A cry will go 
to heaven for vengeance for the unlawful sentence on 
Mr. Price. Beware.— Your wife will be a widow in a 
week or two. 

A second inclosure was as follows: 

LIVERPOOL. 

Mr. Justice Hawkins.—Sir—If you value your life 
beware of yourself. If Price get to heavy sentence, 
Beware. 

On the reverse side of this sheet was the word “‘ Re- 
venge,”’ and underneath a rude sketch representing 
“Mr. Justice Hawkins being stabbed by the revenger 
of Price.’’ Below this again was another coffin witha 
pistol and dagger, and the words, ‘‘ Your death will be 
soon; order your coffin.’’ The lid of the coffin bore 
this inscription: ‘‘In memory of Mr. Hawkins, who 
was stabbed rightly by a revenger.”’ It is believed that 
the police have information which will enable them 
shortly to arrest the writer of these threatening let- 
ters. 


A case of interest to stockholders in banks which 
are reducing their capital stock, was decided on the 
17th inst. in the New York Court of Common Pleas, 
by Van Hoesen, J. The case was Seeley v. New York 
National Exchange Bank, and the question involved 
was whether a national bank may, after reducing the 
amount of its capital stock, retain as a surplus or for 
other purposes, the whole or any portion of the money 
which it received for the stock that it retired. The 
defendant reduced its capital stock from $500,000 to 
$300,000. The court held that the money was paid as 
capital, and if it be no longer needed for that purpose, 
and if it be not required for the payment of debts, it 
has accomplished the end for which it was subscribed, 
and it ought to be returned to the shareholders. The 
bank has gone out of existence as a corporation with 
a capital of $500,000. Under a modified charter it com- 
mences a new life with a capital of $300,000. So far as 
the $200,000 of reduced stock is concerned, the corpo- 
ration must be considered as having surrendered its 
charter and wound up its business. This being so, 
there is no doubt as to the duty it owes to the stock- 
holders who own the retired stock. Payment cannot 
be deferred because the directors believe it for a cred- 
itor’s advantage to keep him out of his money. In 
conclusion the court said: ‘The controversy in this 
case really is, whether or not the defendant should be 
compelled to pay the plaintiff the value of five shares, 
the amount which the directors have determined to 
retain as a surplus. If ordering judgment for the 
value of these shares would bring the litigation to a 
close, I should go no further than make such an order. 
But it appears to be necessary to provide for the in- 
demnification of the plaintiff for the loss of his 
twenty-five shares, the transfer of which the bank re- 
fused to make upon its books. If I should order 
judgment merely for the value of the five shares, it is 
possible that the defendant would refuse to give the 
plaintiff a new certificate of fifteen shares, and to pay 
him the 3500 which the directors have ordered to be 
paid to those who consent to relinquish two-fifths of 
their shares. To give the plaintiff complete redress, 
it seems to me to be necessary to order judgment for 
the value of the whole twenty-five shares. The de- 
fendant is liable for that value, having refused to per- 
mit the shares to be transferred upon its books. 
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CURRENT TOPICS. 


HERE is a growing disposition to tinker with 
the fundamental law that, unless checked, will 
soon create as much uncertainty in respect to that 
law, what it is and what it will be, as now exists in 
regard to the many parts of the statute law. Almost 
every State in the Union has, within the last fifteen 
years, more or less remodelled its constitution, and 
the federal constitution has, within the same time, 
received some very material additions. And in 
some of the States, where the existing organic law 
is of recent creation, movements are being made 
with the purpose of changing it in very many re- 
spects. The latest of these is in Georgia, where a 
convention has just brought forth, after six weeks’ 
labor, an instrument, which, if adopted by the peo- 
ple, will hereafter be known as the constitution of 
that State. In some respects this proposed consti- 
tution is better than the one at present in force, but 
in others it is a change in the wrong direction. Like 
too many other enactments of this kind, it under- 
takes to go into details, and to do what might 
be safely left to the legislature. The judiciary are 
to be hereafter elected by the legislature, instead of 
appointed by the governor, and the terms of those 
now in office are cut short. The salaries of the 
Supreme Court judges are limited to $2,500 each 
per annum, but the number constituting that court 
is not increased. The effect of the changes made 
cannot be to elevate the character of the bench of 
the highest court, while the one not made, namely, 
increasing the number of those occupying that 
bench from three to five, would have, in many re- 
spects, made the court better and stronger. The 
instrument contains a provision forbidding the 
granting of any perpetual charter giving immuni- 
ties to any corporation, and also one looking to the 
control of railway charges, and one forbidding the 
lending of the State credit to any private enter- 
prise. The whipping-post is to be abolished, as is 
also imprisonment for debt. The homestead right 
is reduced to $2,500, and the husband is given the 
right to waive all but $300 of.it. It is said that 
the prospects of the adoption of the proposed con- 
stitution is doubtful, the press of the State generally 
opposing it, Taking every thing together, it is per- 
Vor. 16.— No. 9. 





haps as well that it should be defeated, for its bad 
qualities compensate for its good ones, and a change 
should not be made except for the better. 


The subject chosen yy the Committee on Prizes of 
the New York State Bar Association forthe post- 
graduate prize of $250 is this: “The legal rela- 
tions of capital and labor; the right of the State to 
interfere between employer and employed, and what 
legislation, if any, should be had on this subject.” 
To say nothing of the manner in which the title of 
the subject is expressed, it seems to us that the sub- 
ject itself is not such a one as a purely legal associa- 
tion would care about having discussed. It would 
be one proper enough for a political economist or a 
devotee of social science, but possesses little interest 
to a lawyer as such. Besides, even the most care- 
fully prepared treatise upon such a topic would be 
principally theoretical, and therefore would have but 
little practical value. We look, therefore, as a result 
of the selection made, for a number of essays from 
those who are devoted rather to literature and phi- 
losophy than to law, and, as the law is a jealous 
mistress, from those who do not and will not rank 
high at the bar. 


A body of striking miners at the west have taken 
a practical way of finding out what are the legal 
relations of capital and labor, and how far the State 
will interfere between the employer and employed, 
by filing a petition in the United States District 
Court at Chicago, asking the court to arbitrate in 
relation to their grievances. The petition will un- 
doubtedly not accomplish what those muking it 
desire, but it is well enough for them to make a 
trial— much better than to resort to force. The 
application is probably prompted by the idea that a 
law resembling that at one time in force in England, 
authorizing compulsory arbitration (5 Geo. IV, chap. 
96), prevails here. The workings of the English 
law were not at all satisfactory, and it was exten- 
sively modified by chap. 46 of 35 and 36 Victoria, 
It may be possible by some statutory provisions to 
secure amicable settlement of disputes concerning 
wages, but no amount of legislation can remove the 
question from the influence of the law of supply 
and demand, which seems to be what those who 
desire such legislation are striving to do. 


A writer in the Southern Law Review protests 
against the custom of lawyers, in writing the title 
given to one who executes a mortgage, “ mortgagor.” | 
This is claimed to be erroneous, the correct spelling 
of the word being ‘‘mortgageor.” The general 
rule is, that a final silent ¢ is omitted when an affix 
beginning with a vowel is added, but when the affix 
begins with @ or 0, and the silent e comes immedi- 
ately after c or g, it is not omitted. We think, 
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however, the almost universal acquiescence of the 
lawyers, who are almost the only ones who ever 
have occasion to write the word, in the spelling 
‘*mortgagor,” will justify such spelling. Webster, 
indeed, does not approve it, but Bouvier does, and 
it certainly is less liable to lead to mistakes than 
that advocated by the critics. 


The Nation keeps up its attacks on Judge Dillon, 
or perhaps we should say, permits the attacks to be 
kept up, as it disclaims any responsibility for them, 
although it permits them to appear in its columns, 
and yields those columns only to the extent of allow- 
ing an abstract of Judge Dillon’s defense. The 
newspaper press in all parts of the country have, 
however, expressed their disapproval of the course 
vf the Nation, and their entire confidence in the 
slandered magistrate, so it is of little moment what 
any of the slanderers may say or print hereafter. 


The Code of Civil Procedure goes into effect to- 
day, supplanting to a great extent the law regulat- 
ing practice known as “The Code of Procedure.” 
The old Code, which is now asa whole a thing of the 
past, went into effect July 1, 1848, a little over 
twenty-nine years ago. It was the first attempt made 
to remove from the administration of justice a vast 
amount of ridiculous formality which embarrassed 
the conduct of legislation and made the practice of 
the law a trade in which success was dependent upon 
sharpnesss and trickery rather than upon learning 
and merit. The rules regulating procedure for a cen- 
tury or more had been the butt of novelists and 
satirists, and in the minds of the people justice and 
law were considered in no respect connected. The 
prominence given to questions of practice and 
pleading by the courts rendered the result of an 
appeal to them uncertain, and in that way made 
them shields for fraud and wrong rather than vindi- 
cations of justice and ministers of equity. The 
Code changed all this, and the courts of justice 
now pass upon the disputes of suitors, and not, as 
they previously did, upon technical points in the 
pleadings or proceedings before them. The Code 
met with much opposition at first; in fact, both the 
Bench and Bar opposed it, and most of the leaders 
in the profession prophesied its early abrogation. 
The generation who occupied the high places upon 
the Bench or at the Bar when the old Code went 
into force, have nearly all passed away. Yet the 
Code has proved a success, and the old common-law 
practice has become an obsolete thing in almost 
every place where it prevailed in 1848. How long 
the new Code will remain the law of procedure it is 
too early to determine, but as movements of this 
nature never go backwards, it is not likely that we 
will see the entire old Code of Procedure in force 


again. 





NOTES OF CASES. 


[* the case of Phelps v. Murray et al., decided in 

the Tennessee Court of Chancery, at the April, 
1877, Term, the question arose as to the validity of 
a chattel mortgage given to secure an antecedent 
debt upon property described as follows: ‘* Our en- 
tire stock of goods, and each and every article com- 
prising the same, now in our store, Nos. 19 and 21 
North College street, Nashville, and any other goods 
which may from time to time during the existence 
of this mortgage, be purchased by the grantors and 
put into said store to replace any part of said stock 
which may have been disposed of, or to increase or 
enlarge the stock now on hand.” The debt was 
evidenced by notes to fall due at a subsequent time, 
and the mortgage was conditioned to be void if the 
notes were paid, and there was a covenant by the 
grantors to keep the stock up to its condition at the 
date of conveyance, and to apply the profits arising 
from the sale of the stock to the payment of the 
notes as they fell due. The mortgage also covered 
Complainant was a judgment creditor of defendant, 
and claimed the mortgage upon the personalty to 
be void as to him, and the defendants, who were the 
mortgagees, demurred to the bill. The court over- 
ruled the demurrer, holding the mortgage void. 
The general tenor of decisions is that such a contract 
as the one in question is not valid at law as to after- 
acquired goods, but it has been held that equity 
would enforce it. See Brett v. Carter, 3 Cent. L.J. 
286, decided in the United States District Court fer 
Many cases, however, hold that 
Robinson v. 


Massachusetts. 
equity will not enforce such a contract. 
Elliott, 22 Wall. 513; Edgell v. Hart, 9 N. Y. 213; 
Moody v. Wright, 13 Mete. 17; Collins v. Myers, 16 
Ohio, 547. See, however, Hickman v. Perrin, 6 Cold. 
135; Holroyd v. Marshall, 2 De G. F. & J. 596; 
Mitchell v. Winslow, 2 Story, 630. It is said that 
the reason of the decisions against the validity of 
such deeds does not rest, as some think, on a pre- 
sumption of fraud, in conflict with the general rule 
that the question of fraud arising out of the reten- 
tion of possession by the grantor, with power of dis- 
position, is one of fact to be determined by the cir- 
cumstances of the particular case. It rests princi- 
pally upon the ground that such a transaction, irre- 
spective of fraud, is against public policy, throwing 
open too wide a door for possible fraud, and the con- 
tract does not fall within that class where a court of 
equity will enforce a specific performance. See, 
also, as to mortgages of property not in esse, Pennock 
v. Coe, 23 How. 128; Dunham v. Railway Co., 1 
Wall. 254; Galveston R. R. Co. v. Cowdrey, 11 id. 
459; United States v. New Orleans R. R. Co., 12 id. 
362; Clayv. ZH. T. & V. R. R. Co., 6 Heisk. 421; 
Willink v. Morris Canal Co., 3 Green’s Ch. 377; Dal- 
ton v. Landahn, 27 Mich. 529; Congreve v. Evetts, 10 
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Exch. 298; Hope v. Hayley, 5 E. & B, 830; Head v. 
Goodwin, 37 Me. 182. 


In Tripp et al., plaintiffs in error, v. Curtenius, 
recently decided by the Supreme Court of Michigan, 
plaintiffs in error, who were engaged in the business 
of banking, issued, on the 22d of October, 1873, a 
certificate of deposit dated that day, signed by them 
and reading thus: “Daniel Howard has deposited 
in this bank eight hundred dollars payable to the 
order of himself in current funds on the return of 
this certificate properly indorsed.” It contained on 
its margin these words, ‘Certificate of deposit, not 
subject to check, and no interest.”” Howard in- 
dorsed the certificate to one Dyckman, who, in Feb- 
ruary, 1876, transferred it to plaintiffs in payment 
of an antecedent indebtedness, and plaintiff shortly 
after presented it for payment, when payment was 
refused. An action being brought, defendants set 
up that $462 had been paid on the certificate about 
the time it was issued, and that while Dyckman, the 
first indorsee, held it, the balance due thereon had 
been tendered to him. The court held, reversing a 
judgment for the plaintiff below, that the certificate 
was in legal effect a promissory note payable on de- 
mand, and that to make one a bona fide holder of 
such paper, so as to preclude the defense of pay- 
ment, he must take it within a reasonably short 
period of its issue. The decision, so far as it holds 
such an instrument to be in effect a promissory note, 
is supported by numerous decisions. See Cate v. 
Patterson, 25 Mich. 191; Miller v. Austin, 13 How. 
218; Laughlin v. Marshall, 19 Tll. 390; Carey v. Me- 
Dougald, 7 Ga. 84; Kilgore v. Bulkley, 14 Conn. 362; 
Bank of Orleans v. Merrill, 2 Hill, 295; Welton v. 
Adams, 4 Cal. 87; Johnson v. Barney, 1 Towa, 531. 
See, however, Nat. Bank of Ft. Edward v. Wash. 
Co. Nat. Bank, 5 Hun, 605, where it was held that a 
certificate of deposit issued by a bank and payable 
on its return properly indorsed, was valid against 
the bank in the hands of a bona Jide holder, notwith- 
standing it was not presented until seven years after 
issue, and that in the meantime a payment had been 
made to the original holder, and that such certiti- 
cate is not dishonored until it is presented. See, 
also, as holding that no mere lapse of time will ren- 
der a certified check part due or dishonored, Willets 
v. Phenix Bank, 2 Duer, 121; F. & M. Bank v. B. 
& D. Bank, 14 N. Y. 624; Smith v. Miller, 43 W. 
T. Rep. 176; Meade v. Merch. Bank, 25 N. Y. 147; 
Merch. Bank v. State Bank, 10 Wall. 648; Guard. 
Bank v. Bank of Penn., 39 Penn. St. 92. See, how- 


ever, as supporting the principal case, Brumagin v. 
Tallant, 29 Cal, 503, where it is held that the statute 
of limitations begins to run against a banker’s cer- 
tificate of deposit payable on demand from the date 
of the same, and that no special demand is necessary 
to put the statute in motion. 


See contra, Patterson 





v. Poindexter, 6 Watts & 8. 227; Chamley v. Dullas, 
8 id. 353. Also see Poorman v. Mills, 39 Cal. 345; 
2 Am, Rep. 451; Hemmelman v. Hotaling, 40 Cal. 
111; 6 Am. Rep. 600. 


In the case of Dunbar v. Glenn, recently decided 
by the Supreme Court of Wisconsin, plaintiff, who 
was the owner of a spring, the water from which 
was claimed to have certain curative properties, and 
which was known as the Bethesda Mineral Spring, 
and who had for many years sold the water in different 
parts of the country under the name of the Bethesda 
water, and had always marked the name ‘*‘ Bethes- 
da” upon the packages containing the water, sought 
to obtain an injunction restraining defendant, who 
was the owner of a spring some twelve hundred 
feet distant from her (plaintiff's) spring, from using 
the name Bethesda in connection with the water 
from his spring, or packages containing the same. 
The defendant claimed that the word, as used by 
plaintiff, denoted the kind, quality, character or 
utility of the water of her spring, and therefore 
could not be a lawful trade-mark, and in support of 
his claim referred to the original meaning of the 
word ‘ Bethesda,” as defined by biblical writers. 
The court, however, held, that as plaintiff applied 
the name ‘‘ Bethesda” to her spring to mark or dis- 
tinguish the waters thereof in the market, she had 
the right to its exclusive use. It was not intended 
to, nor did it indicate the quality or constituents of 
the water, but rather its origin or ownership, and as 
a name for distinguishing the water, by which it 
might be bought and sold. The general rule gov- 
erning trade-marks in such a case is, that where the 
trade-mark, in its original signification or by asso- 
ciation, distinctively points to the origin or owner- 
ship of the article to which it is applied, it will be 
protected. But where it is a generic or geographi- 
cal name, designating a city or district of country, 
or is merely descriptive of the article manufactured, 
and which can be employed with truth by other 
manufacturers, it is not entitled to legal protection 
as a trade-mark. See Amoskeag Manuf. Co. v. Spear, 
2 Sandf. 599; Coats v. Holbrook, 2 Sandf. Ch. 586; 
Congress and Empire Spring Co. v. High Rock Spring 
0o., 45 N. Y. 291; 6 Am. Rep. 82; Caiial Uo. v. 
Otlark, 18 Wall. 311; Brooklyn White Lead Co, v. 
Masury, 25 Barb. 416; Wolfe v. Goulard, 18 How. 
64; Burke v. Cassin, 45 Cal. 468; 13 Am. Rep. 204; 
Stokes v. Landgraff, 17 Barb. 608; Corwin v. Daly, 
7 Bosw. 222; Caswell v. Davis, 58 N. Y. 223; 17 Am. 
Rep. 233 (see points of counsel in this case, which 
are very exhaustive); Zaylor v. Gillies, 59 N. Y. 
331; 17 Am. Rep. 333; Perry v. Truejit, 6 Beav. 66; 
Fetridge v. Wells, 4 Abb. Pr. 144; Coffeen v. Buinton, 
4 McLean, 516; Croft v. Duy, 7 Beav. 84; Choynski 
v. Cohen, 39 Cal. 501; 2 Am. Rep. 476; Meneely v. 
Meneely, 62 N. Y. 427; 20 Am. Rep. 489. 
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EXTEMPORANEOUS SPEAKING. 


|= subject, which is of great interest to our 

profession, was the text of a recent article in 
the New York Times newspaper, which disclosed a 
curious history of the most celebrated passage of 
American history. We refer, of course, to the 
peroration of Webster’s reply to Hayne in the fed- 
eral Senate. The subject possesses additional inter- 
est to us, also, because we once essayed a biograph- 
ical sketch of the great orator in these columns. 
While we quite agree with the great authority 
quoted by the Times writer, that ‘‘the way to make 
a good extemporary speech is to prepare it in ad- 
vance,” yet, so far as our profession is concerned, 
it must be assumed that, in general, preparation is 
impracticable. With few exceptions, the lawyer 
has no opportunity for preparation. He must rise, 
fresh from the evidence, and pour forth his unpre- 
meditated thoughts. This is true certainly of most 
trials before juries. As to arguments.in the higher 
courts, it is different. There is ample opportunity 
for preparation, and indeed most of us carefully 
print much of our arguments. Every lawyer must 
feel, too, when he has delivered himself, how much 
better he could have done if he had had a few hours 
for arrangement, and even for a little writing. It 
is said that Choate wrote immensely during his 
trials, and always had a pile of notes to speak from. 
What a blessed hour it is for the lawyer, when his 
antagonist precedes him, and he himself can make 
a few notes of his discourse! And yet, on the aver- 
age, can it be said that the plaintiff’s attorney makes 
a better speech than the defendant’s attorney? 
Under the circumstances, the wonder is with us not 
that lawyers do no better, but that they do so well. 
We are every day filled with admiration at the 
superb unpremeditated rhetoric of the law courts. 
Much of it is probably better than it would be after 
preparation. A great many of our profession are 
the reverse of Goldsmith, who ‘‘ wrote like an 
angel, but talked like poor Poll.” 

As to the Webster oration, the Zimes writer would 
have us believe that the peroration in question was 
infinitely inferior, as uttered, to its present well- 
known form. He gives us the original short-hand 
report of Joseph Gales, editor of the National Intelli- 
gencer, taken from Mr. Webster's lips, and from 
which the orator prepared the printed version. 
The contrast between the two may be reckoned one 
of the curiosities of literature. Mr. Gales’ version 
is as follows: 

‘*When my eyes shall be turned for the last time on the 
meridian sun, I hope I may see him shining bright upon my 
united, free, and happy country. I hope I shall not live to 
see his beams falling upon the dispersed fragments of the 
structure of this once glorious Union. I hope I may not 
see the flag of my country with its stars separated or ob- 


literated ; torn by commotions; smuking with the blood 
of civil war. I hope I may not see the standard raised of 





separate States’ rights, star against star, and stripe against 
stripe; but that the flag of the Union may keep its stars 
and stripes corded and bound together in indissoluble 
ties. I hope Ishall not see written as its motto, first Lib- 
erty and then Union. I hope I shall see no such delusive 
and deluded motto on the flag of that country. I hope to 
see spread all over it, blazoned in letters of light and 
proudly floating over land and sea, that other sentiment, 
dear to my heart, Union and liberty, now and forever, 
one and inseparable.” 

Now, if Mr. Gales is reliable, one thing is very 
evident, namely, that this passage, instead of being 
carefully thought out and pre-arranged, as has been 
believed, was purely extemporanecous. Herein it 
was different from the orator’s custom, which, it is 
well known, was to arrange his finest passages be- 
forehand. Such was the case, for instance, with 
the famous passage in the Bunker Hill oration, com- 
mencing ‘‘ Venerable men!’ The version which 
Mr. Gales gives us sounds much more like an imper- 
fect attempt at reporting than the practiced utter- 
ance, by a great orator, of a passage designed to be 
the most impressive of the entire oration, and 
which, one would suppose, not only according to 
his custom, but in view of its important office in 
his speech, he would have written or thought out. 
But now let us print the orator’s own deliberate 
version of the same passage, and compare the two: 

‘““When my eyes shall be turned to behold for the last 
time the sun in heaven, may I not see him shining on the 
broken and dishonored fragments of a once glorious Union; 
on States dissevered, discordant, belligerent; on a land 
rent with civil feuds, or drenched, it may be, in fraternal 
blood! Let this last feeble and lingering glance rather be- 
hold the gorgeous ensign of the republic, now known and 
honored throughout the earth, still full high advanced, its 
arms and trophies streaming in their original lustre, not a 
stripe erased or polluted, not a single star obscured, bear- 
ing for its motto, no such miserable interrogatory as “ What 
is all this worth?” nor those other words of delusion and 
folly, *“‘ Liberty first and Union afterwards;’’ but every- 
where, spread all over in characters of living light, blazing 
on all its ample folds, as they float over the sea and over 
the land, and in every wind under the whole heavens, that 
other sentiment, dear to every true American heart, — 
Liberty and Union, now and forever, one and inseparable!” 

The general superiority of the latter version is 
apparent, but we can hardly subscribe to the 7'%imes 
writer’s judgment, that the former is ‘‘ clumsy” 
and ‘‘involved,” and that it more nearly approaches 
the ‘‘ridiculous” than the ‘‘sublime.” In some 
respects we even think the former preferable. For 
example, if the orator had extemporaneously spoken 
of ‘‘the sun in heaven,” we might not have criti- 
cised it, but we cannot understand why he should 
deliberately have preferred that expression to “the 
meridian sun.” Again, we must say that the omis- 
sion of the idea, ‘‘ star against star and stripe against 
stripe,” was not judicious; that idea is one of the 
best in either version. ‘‘Broken fragments” is 
tautological; ‘‘ dispersed fragments” is better; 
‘*dishonored fragments” alone better yet. It is 
apparent, from the report of Mr. Gales, that the 
words ‘‘ what is all this worth?” had no place in 
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the original, and the oration would be better with- 
out them; they are redundant, and weaken the 
effect of the true comparison, which is between 
‘* Liberty first and Union afterwards,” and “ Liberty 
and Union,” etc. Again, it may be asked, what 
‘‘trophies” are there on the flag? As to ‘dis- 
severed, discordant, belligerent,” we always had our 
doubts whether the ‘‘God-like Daniel” really used 
those words, and it now would seem that he did 
not, but they are magnificent, and we will let them 
stand. Finally, the climax in both versions is not 
properly emphasized; the stress should be on the 
perpetuity, not on the condition, of the Union. 
The words describing its perpetuity should imme- 
diately succeed the emphasized ‘‘and.” Besides, 
‘¢ forever” is a better word to pronounce in conclu- 
sion than “inseparable.” So we would have it, 
‘¢ Liberty and Union, one and inseparable, now and 
forever.” The greatest superiority of the printed 
version consists in its elimination of the personal 
pronoun, although doubtless Webster’s hearers felt 
at the moment that the main thing after all was 
what the speaker thought about the subject. Web- 
ster was a superb egotist. When the dissolution 
of the Whig party was imminent he asked, “ what 
is to become of me?” 

If the orator had employed us to write out his 
peroration as he ought to have pronounced it, we 
should have recorded that he said: 

“ When my eyes shall be turned for the last time on the 
meridian sun, may I not see him shining onthe dishonored 
fragments of a once glorious Union; on States dissevered, 
discordant, belligerent; on a flag arrayed star against star 
and stripe against stripe; onaland rent with civil feuds, 
or drenched, it may be, in fraternal blood! Let their last 
feeble and lingering glance rather behold the gorgeous en- 
sign of the republic, now known and honored throughout 
the earth, still full high advanced, streaming in its original 
lustre, not a stripe erased or polluted, nor a single star ob- 
scured; bearing for its motto not those words of delusion 
and folly, “ Liberty first and Union afterwards;” but, blazing 
in characters of living light on all its ample folds, as they 
float over the sea and over the land,and in every wind 
under the whole heavens, that other sentiment, dear to 
every true American heart, Liberty and Union, one and 
inseparable, now and forever!” 

It is apparent that Webster, in the reconstruction 
of his peroration, had in mind his favorite poet 
Milton’s description of Satan’s banner, in the first 
book of ‘* Paradise Lost:” 

“ Th’ imperial ensign, which, full high advane’d, 

Shone like a meteor streaming to the wind, 

With gems and golden lustre high emblaz’d, 

Seraphic arms and trophies.” 
The employment by the orator of the words itali- 
cised, or equivalent expressions, but a single one of 
which was contained in the spoken peroration, shows 
that there was an unconscious or intentional imita- 
tion. Doubtless the passage was improved for the 
reader by this infusion of Milton, but whether 
it would have been any more effective upon the 
hearer, or whether the words actually spoken would 





seem weak to the reader if he had not been accus- 
tomed to the printed version, is somewhat ques- 
tionable. The magnificent reference to the national 
ensign, floating in sight over the dome of the Sen- 
ate chamber, with the orator’s passionate depreca- 
tion of dishonor to that flag, was the prominent idea 
in both, and swallowed up all mere felicities of ex- 
pression. That was one of the great crises of ora- 
tory, like that moment of old, when the Athenians, 
fired by Demosthenes’ appeals, rose as one man and 
cried, “let us go against Philip!” After all, it is 
ideas that count in oratory, and not mere words. 
The man who has the great ideas is not so much in 
need of words; to the man of few or small ideas, 
they are indispensable. 





LAW FOR THE DOG-DAYS. 


F our recollection serves us, it was Mr. Curdle, the 
critical gentleman in Nicholas Nickelby, who was 
such a stickler for the dramatic unities. Said that 
acute gentleman, “the unities, sir, are a complete- 
ness — a kind of universal dovetailedness with regard 
to time and place —a sort of general oneness, if I 
may be allowed so strong an expression.” It has 
occurred to us, in our anxious purveying for the 
legal taste, that we can unite legal instruction with 
an artistic sense of propriety, in writing upon legal 
topics in the ‘‘ dog-days,” by devoting a short chap- 
ter to dog-law, in which the books of late are very 
rich. Thus we preserve, if not a ‘‘ dovetailedness,” 
at least a dog-tailedness with regard to time and 
place that would satisfy Mr. Curdle. 

In Muller v. McKesson, 10 Hun, 44, we find a case 
suited to our purpose. The defendants, in their 
chemical factory, at Brooklyn, kept a large Siberian 
bloodhound as a watch-dog, chained by day, loose 
in the factory yard at night. It was part of the 
duty of the plaintiff, who was in the employ of the 
defendants, to open the gate of the factory yard in 
the morning, to admit the operatives, On the morn- 
ing in question, as he was returning from the exe- 
cution of his duty, he was attacked by the dog, 
thrown to the ground, and severely bitten on his 
posterior, his arm, and his ear, and his hand was 
permanently disabled. The dog had before this 
bitten the defendant’s superintendent, and he had 
informed the defendant’s general agent of the fact, 
and when the superintendent purchased the dog for 
the defendant, he was informed that the dog was bad 
and would bite. The jury awarded the plaintiff 
$1,500 damages, and this was affirmed by the Gen- 
eral Term of the First Department. Judge Dykman 
delivers an interesting opinion, in which he expresses 
himself in terms of severity on the reprehensible 
dog, and draws a pleasing contrast between such 
ferocious animals and the useful and kind domestic 
animals, from which the latter may derive much sat- 
isfaction and encouragement. The judge even drops 
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into poetry, and professes to quote the following 
verses : 
“ The ox toils through the furrow, 
Obedient to the goad ; 
The patient ass, up flinty paths, 
Plods with his weary load. 
With whine and bound the spaniel 
His master’s whistle hears ; 
And the sheep yields her patiently 
To the loud clashing shears.” 
But he does not give his author, and as we have 
never met the lines before, we have an uneasy sus- 
picion that the learned judge is trying to palm off 
some of his own verses on the profession. There is 
a suggestiveness in the last two lines, that confirms 
us in the belief that the verses must have been writ- 
ten by a lawyer. We really hope the judge did not 
intend a sarcasm by this citation. As to the naughty 
dog he observes: “The dogs have done more mis- 
chief than any other domestic animals, and their 
cases have been oftener before the courts, and some 
judges have been inclined to the opinion that if a 
person chooses to keep a dog that is savage and dan- 
gerous, he does so at his peril, and is liable for any 
injury he may do without any proof of scienter. 
There is great reason for holding this to be the rule, 
for in such a case the dog is in the class of animals 
that are of a ferocious nature and disposition, and 
ought to be looked upon the same as a lion, a tiger, 
or a bear.” The judge might have added, that 
when people want to indicate that a man is going 
to ruin, they say he is ‘‘ going to the dogs,” a phrase 
derived from the ancient Greeks, who were wont to 
say this of ruined gamblers, their dice having ani- 
mals instead of dots on the sides, and the lowest or 
losing side always a dog. 

In State v. Lymus, 26 Ohio, 400; 20 Am. Rep. 772, it 
is held that a dog is not the subject of larceny; that 
it was not at common law, and is not included in the 
expression ‘‘ goods and chattels” in the statute. 

The unpopular dog appears again in Meibus v. 
Dodge, 38 Wis. 300; 20 Am. Rep. 6. The defendant, 
having driven to Waterloo, left his sleigh in the street 
in charge of a dog, which he knew was ferocious 
and accustomed to bite people. The plaintiff, an 
infant of seven years, came to the sleigh, and in- 
spired by the universal passion of male infants for 
whips, meddled with the defendant’s whip. The 
innocent babe incontinently sustained a Waterloo 
defeat, for the dog bit him, just two hundred and 
fifty dollars’ worth, the jury said, and this was af- 
firmed. Judge Cole reviews the case, and quotes 
from an opinion by Chief Justice Redtield (Brown 
v. Carpenter, 26 Vt. 638), where a ferocious dog at 
large was pronounced hostis communis. Now we 
think that our court, in pronouncing such radical 
doctrine against dogs, ought to pronounce it in our 
own tongue, so that the offending animal may have 
fair warning; at all events, in dog-Latin. Judge 
Redfield thinks that ‘‘one who keeps a savage dog 





is bound to so secure it as to effectually prevent it 
doing mischief.” This is all right and just; we do 
not object to it; but why does the judge speak of 
‘*ferocious and overgrown dogs?” It is the under- 
grown dogs that do the mischief. Big dogs, like 
human giants, are as a rule good-natured. It is the 
curs and dwarfs that are dangerous. But the courts 
give no locus penitenti@ to dogs. If they have once 
bitten, the presumption is that they will go on do- 
ing so. Quite different is the ruling in regard to 
the dog’s master. If a railroad switchman once neg- 
lects his duty, and wrecks a train, it is not negligent 
for the corporation to continue him in their employ, 
although he repeats the fault and injures the passen- 
gers. The presumption is that his forgetfulness is 
not a habit but an accident, and that he will learn 
wisdom from experience. It may be that Mr. Bergh 
may here find reason to insist that dogs ‘‘ don’t have 
a fair shake.” 
——___>___—_ 
VICARIOUS LIABILITY. 

‘THE report of the select committtee on employers’ 

liability for injuries to their servants is now in the 
hands of the public, and action will no doubt be taken 
upon it in the next session. The subject is in itself of 
great importance and difficulty; but it has, moreover, 
a special interest as a chapter in the natural history of 
legal institutions, and the student whose tastes lead 
him that way will find good entertainment in the evi- 
dence taken in the course of the inquiry. The com- 
mittee itself was a thoroughly representative one; mas- 
ters, workmen, and lawyers all had their voices in it. 
The witnesses who came before it covered a still wider 
field of learning, experience and interests. As natur- 
ally happens in such a case, their examination often 
became a discussion, and it is hard to imagine how a 
more searching discussion of the whole matter could 
have been insured. The most obvious result, perhaps, 
is to show the extreme difficulty of fixing any general 
rule as to liabilities of this kind on grounds of pure 
expediency. The committee, though appointed for a 
more limited object, found it impracticable to deal 
with that object without considering the general ques- 
tion of the liability of a master for his servants’ acts. 
The rule is that a master is answerable for every thing 
done by the servant within the scope of his employ- 
ment; not merely, be it observed, for things done in 
obedience to specific orders — for things done in direct 
disobedience to them may often make the master lia- 
ble. Such is the law, it is believed, of all civilized 
countries, and so it has long been settled in England. 
It is accepted without examination, and gives rise to 
little complaint; yet it is curious to see, when one 
does examine it, how hard it is to find reasons for it. 
The committee had witnesses before them whose 
strong interest it was to do so, their contention be- 
ing that the rule ought to be applied without limit. 
For a limit in modern times has been set to it by the 
judicial doctrine that a man who engages himself in 
an employment where accidents may happen must be 
presumed to take his wages as covering the risk of ac- 
cidents in the course of the service, though they may 
be due to such acts of another servant as in the case 
of a stranger would give aright of action against the 
employer. It is possible to object to this limitation 
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on various grounds. The simplest, and the only one 
taken on the side of the workmen by their advocates, 
is that the general rule of liability is just, and there is 
no reason for limiting it. Why they hold the general 
rule to be just is not so easy to discover; but their 
prevailing idea seems to be that whoever is injured 
without his own fault has a natural right to be in- 
demnified by somebody, and the employer ought to be 
liable, because he is as a rule the only person who can 
pay, and because the work is carried on for his profit. 
If it is the essence of conservatism to defend against 
all innovations an established rule for which it is not 
easy to account, it must be said that the spokesmen of 
the trade unions have in this case adopted an emi- 
nently conservative line of argument. On the other 
hand, those who spoke from the employers’ point of 
view saw the natural justice of the case quite differ- 
ently, and professed themselves unable to perceive 
why one man shoula be liable for another man’s neg- 
ligence. It is possible, again, to disapprove of the 
limitation without approving of the rule. One may 
say that the rule is itself open to dispute, but so long 
as it is in possession it ought not to be encroached 
upon by an artificial exception founded on a fictitious 
contract. This was the view of Lord Justice Brett, 
who spoke of the employers’ present immunity in the 
class of cases specially before the committee as a bad 
exception to a bad law. But in answer to this it may 
be said that the rule itself is an exception from the 
general principle that a man is liable only for his own 
acts, and that the supposed exception only marks the 
froutier line maintained by the general Jaw. This was 
in substance the opinion of Lord Justice Bramwell, 
and is adopted by the report of the committee. Once 
more, it is quite possible to lay the chief weight of the 
objection on the manner in which the limitation has 
been introduced. Whether an existing rule of law be 
good or bad, it is startling to any but a strictly legal 
mind to find it cut down by a series of quite modern 
decisions in such a way as to make it practically in- 
operative in the very cases where its application 
would otherwise be most important, and where the 
reasons of policy on which the rule is supposed to be 
founded appear to have the greatest force. So strong 
an instance of judicial legislation is open in a more 
than common degree to all the usual topics of ani- 
madversion; and the objection on this head is very de- 
cidedly expressed in the draft report prepared by Mr. 
Lowe, which, though rejected by the committee in 
favor of Sir H. Jackson’s milder and more lawyer- 
like composition, was supported by a considerable 
minority. The courts have indeed not only widened 
the exception since the first introduction of it, but 
have shifted its ground. They started from a not 
very intelligible theory of ‘‘common employment,” 
the real meaning of which seems to be that a work- 
man ought to know more about his fellow-workman 
than the master does. Later cases have abandoned 
this position to take up in its stead the fiction of an 
implied contract not to claim indemnity, and have 
extended the category of fellow-workmen till it in- 
cludes persons who cannot be supposed to have the 
least knowledge of one another’s skill or control of 
one another’s actions. The proposal at which the 


committee has now arrived is in effect to make a mas- 
ter who delegates his general authority liable for the 
acts and defaults of his delegates as well as his own. 
This is a modest compromise, which does not affect to 
settle any thing in principle, but has the merit of 








striking at one distinct evil that arises from the pres- 
ent state of things. A master being liable, one may 
practically say, only for his own actual negligence and 
not for that of his delegates, the law as it stands puts 
a premium on his giving as little personal attention as 
he can to the management of his own business; and 
this unexpected and certainly undesirable result would 
be removed by the change proposed. 

It is a significant fact, and seems hardly to have re- 
ceived sufficient attention, that while the rule of vica- 
rious liability prevails under all civilized laws, the ex- 
ception is unknown except in English and American 
courts. It has been attempted indeed, but without 
success, to introduce it in France. The question still 
remains where the rule came from. A modern law- 
yer represents it to himself as allied to the doctrines 
of agency. The agent represents the principal, and 
the principal must answer for his acts. It is easy to 
see, however, that there is a fallacy in extending this 
from transactions where the principal has invested 
the agent with real or apparent authority to bind him, 
and persons deal with the agent on the faith of such 
authority, to cases where no such authority exists and 
there is no question of giving credit at all. A duty to 
particular persons in particular relations is thus ex- 
panded into a duty to all the world. Such reasoning 
is in truth one of the many after-thoughts invented 
to account for institutions whose real origin has been 
forgotten. In this case there is reason to believe that 
the principle of vicarious liability is really a survival 
from an extremely archaic stage ot jurisprudence, and 
is grounded on ways of thinking which at this day can 
hardly be found existing save among primitive na- 
tions. The old Roman law gives us a fairly trustwor- 
thy clue. There the master of the family was liable 
for damage done by his slave, by a descendant under 
his power, or by any animal or thing of which he was 
owner; and this apart from the question whether he 
was himself in fault. But in every case he could dis- 
charge himself from further liability by delivering up 
(nowee dedere) the offending person, animal, or thing 
to the injured party; moreover, the liability was not 
personal, but ran with the ownership or possession of 
the offending body. If A’s slaves damaged B’s prop- 
erty, and A sold him to C before action brought, B 
had to sue not A but C. In later times new remedies 
were provided for injuries caused by malice or negli- 
gence, and in this and other ways large exceptions 
were made to the old law, for which, so far as it re- 
mained, the Roman lawyers invented more or less 
plausible reasons adapted to modern ideas, very much 
as English lawyers had done. But even in the devel- 
oped Roman system there is enough to show that the 
origin of the rule is probably to be sought (as lately 
pointed out by an ingenious American writer) in the 
primitive notion that liability attaches directly to the 
thing doing the damage; or, to put it in what may be 
conjectured to be its true primitive form, that the 


thing itself is guilty. Much may be found to confirm . 


this conjecture in archaic institutions elsewhere; 
among others the forfeiture of inanimate things caus- 
ing death under the name of deodands, which was 
part of English law within living memory. The treat- 
ment of things as responsible is the expression in an- 
cient law of the doctrine, belief, or habit of thought 
called animism, which, whether strictly primitive or 
not, is found deeply rooted among the lower races of 
mankind. ‘The fact is very singular, if sv it is, that a 
legal doctrine important in itself, and made of espe- 
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cial importance by the vastly increased number and 
scale of industrial undertakings in civilized society 
within the last few generations, is historically con- 
nected by descent with notions so remote from our 
present frame of mind that it requires an effort for a 
civilized man to understand them. It would be rash, 
however, to jump at the inference that a rule whose 
descent can be so traced is nothing but a relic of bar- 
barism. ‘The doctrine of vicarious liability has per- 
sisted in the jurisprudence of civilized people for so 
long a time and with such general acceptance that it 
must in some way commend itself to the political 
common-sense of mankind, whose traditions, difficult 
as it may be to put them into a logical form, are often 
more to be trusted than any direct calculation of 
utility that can be made with the means at our com- 
mand.—The Pall Mall Gazette. 


—— ee 


STIPULATIONS ALLOWING COSTS OF COL- 
LECTION IN PROMISSORY NOTE. 


SUPREME COURT OF KANSAS—JULY TERY, 1877. 


SEATON, plaintiff in error, v. SCOVILLE ET AL. 


A note otherwise negotiable is not rendered non-nego- 
tiable by the addition of astipulation to pay costs of 
collecting, including reasonable attorney’s fees, if suit 
be instituted thereon. 

A note payable in Topeka was, on August 5th, legally A ase 
tested there and notice thereof forw ed b 
the banker who held the note for collection “‘ ths 
owners at Fort Scott. Notice when received was sent 
by them by mail to the indorser at Atchison. It tooka 
letter two days to go by mail from Topeka to Fort Scott, 
and two days to goin like manner from Fort Scott to 
ate hison. The indorser received the notice on August 
10th. The 9th was Sunday. Held, that a finding that 
legal notice had been given must he sustained eo h 

it appeared that there was a daily mail between Topeka 

and Atchison, and that all parties except the aataty 
knew where the indorser resided, and although it was 
not shown at what exact hour the notice was deposited 
in the post-office at Topeka or at Fort Scott, or received 
by the owners or indorser, or what hours the mail left 
Topeka or Fort Scott, or reached Fort Scott or Atchison. 


| ge to the District Court of Atchison county. 
4 The facts appear in the opinion. 

David Martin, for plaintiff in error. 

B. P. Waggener, for defendant in error. 

BREWER, J., delivered the opinion of the court. 

This was an action upon the following note: 
** $250.00. ToreKA, KAN., June 24, 1874. 

“Thirty-nine days after date we promise to pay to 
the order of John Seaton, at the Topeka Bank and 
Savings Institution, Topeka, Kansas, two hundred and 
fifty dollars, with interest at twelve per cent per an- 
num after due until paid; also costs of collecting, 
including reasonable attorney’s fees, if suit be instituted 
on this note. Value received. 

“Topeka Rolling Mill Co., by 

“R. D. COLDREN, President.” 


And the first question presented is, whether this was 
a negotiable note; and the claim is, that because of the 
stipulation for payment of costs of collection and at- 
torney’s fees, the amount due on the paper is uncer- 
tain, while both the common law and the statute define 
negotiable paper as drawn for a ‘sum or sums of 
money certain.’’ Story on Prom. Notes, §1; Gen. 
Stats.,§1, p. 114. This claim cannot be sustained. 
The amount due at the maturity of the paper is cer- 
tain, and the only uncertainty is in the amount which 
shall be collectible in case the maker defaults at the 
maturity of the paper in his promise to pay, and the 





holder is driven to the necessity of instituting a suit 
for collection, and then only as to the expenses of such 
collection. In the case of Sperry v. Harr, 32 Iowa, 184, 
the stipulation in the note was: ‘‘ If not paid when due, 
and suit is brought thereon, I hereby agree to pay col- 
lection and attorney’s fees therefor,”’ and the note was 
held to be negotiable. The court say, in the opinion: 
“The agreement for the payment of attorney’s fees in 
no sense increased the amount of money which was 
payable when the note fell due, and we are unable to 
see that it rendered that amount uncertain in the least 
degree. It simply imposed an additional liability in 
case suit should be brought, and such liability did not 
become absolute until an action was instituted. This 
agreement relates rather to the remedy upon the note, 
if a legal remedy be pursued, to enforce its collection, 
than to the sum which the maker is bound to pay. It 
is not different in character from a cognovit, which, 
when attached to promissory notes, does not destroy 
their negotiability.” 

The same proposition is affirmed in Carr et al. v. 
Louisville Bank Co., 11 Bush (Ky.), 180, in which the 
court declares that ‘‘the reason for the rule, that the 
amount to be paid must be fixed and certain, is that the 
paper is to become a substitute for money, and this it 
cannot be unless it can be ascertained from it exactly 
how much money it represents. As long, therefore, as 
it remains a substitute for money, the amount which 
it entitles the holder to demand must be fixed and 
certain; but when it is past due it ceases to have that 
peculiar quality denominated negotiability, or to per- 
form the office of money, and, hence, any thing which 
only renders its amount uncertain, after it has ceased 
to be a substitute for money, but which in nowise 
affected it until after it had performed its office, can- 
not prevent its becoming negotiable paper.’’ Dietrich 
v. Baylie, 23 La. Ann. 767; Stoneman v. Pyle. 35 Ind. 
103. ‘That it is no longer an open question in the latter 
State is evident from the cases of Wyant v. Pottorf, 37 
Ind. 512, and Walker v. Wollen et al., 4 Cent. L. J. 248. 
See, also, Dinsmore v. Duncan et al., 57 N. Y. 573, and 
Zimmerman v. Anderson, 67 Penn. St. 421, in which 
last case a stipulation, waiving appraisement, stay of 
execution, etc., was held not to affect the negotiability 
of the paper; Bradley v. Lill, 4 Bissell, 473, in which 

the promise was to pay a certain amount with ex- 
change, and the amount of the exchange not stated, 
and still it was held to be negotiable. And, on the 
same point, see Smith v. Kendall, 9 Mich. 241; John- 
son v. Frisbie, 15 id. 286; Leggett v. Jones, 10 Wis. 
34; Gutacap v. Woulwise, 2 McLean, 581; contra, Bank 
v. Gay, 63 Mo. 33; Samstag v. Conly et al., 5 Cent. L. 
J. 29. It seems to us, however, a just conclusion that 
paper, otherwise negotiable, is not rendered non- 
negotiable by a stipulation for the payment of costs 
of collection, including attorney fees, in case suit is 
brought thereon. 

A second proposition of plaintiff in error is, that if 
the note be considered negotiable, notice of non-pay- 
ment was not given within a reasonable time, so as -to 
charge the indorser. The evidence upon this point 
showed that the protest was made August 5, 1874, and 
that the said John Seaton did not receive notice thereof 
until August 10, 1874; that said John Seaton resided 
in Atchison, Kansas, within the knowledge of all the 
parties, except the notary at Topeka, making protest, 
and was in business and attended the post-office two 
or three times every day; that Atchison was and is 
the terminus of the Atchison, Topeka and Santa Fe 
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railroad, a daily mail route, and is also the terminus 
of the Missouri Pacific or Atlantic and Pacific railroad, 
adaily mail route; that Topeka is situated on said 
Atchison, Topeka and Santa Fe railroad, fifty miles 
from Atchison; that the notice to said John Seaton 
was transmitted in the same envelope with the certifi- 
cate of protest to the plaintiff at Fort Scott, where 
they resided, and said notice was sent by the plaintiff 
to the said John Seaton, and that it took two days for 
a letter to go by mail from Topeka to Fort Scott, and 
two days from Fort Scott to Atchison, Kansas, and 
the said note was placed in a Topeka bank, at Topeka, 
Kansas, for collection and protest if not paid when 
due, and was in said bank when so due, and after pro- 
test was returned to plaintiffs at Fort Scott, Kansas. 

No question is made upon the protest, providing the 
note was negotiable. Upon this we remark that it 
rests upon the party seeking to charge an indorser to 
prove a legal notice. No presumptions arise in his 
favor. It is a question of fact, and the onus probandi 
is upon him. But, like any other question of fact, it 
is to be settled upon the testimony as it is given, and 
need not be proved beyond the possibility of mistake. 
A reasonable construction must be given to the testi- 
mony, and reasonable inferences may be drawn from 
it. And if, from this, it appears that legal notice was 
given, it will be sufficient, although it at the same time 
appears that further testimony, more full, explicit 
and definite, might possibly show an unwarrantable 
delay on the part of some one of the various parties. 
We are not to presume facts that are not proven, and 
we may rest upon the testimony given and any rea- 
sonable inferences to be drawn from it. 

We remark again, that where the holder and the 
party to whom notice is to be given reside at different 
places it is generally sufficient if notice is sent by the 
mail of the day next succeeding the day of dishonor. 
Williams v. Smith, 2 B. & Ald. 501; Bray v. Hadmen, 
5 Maule & Selwyn, 68; Bunk of Alexandria v. Swan, 9 
Peters, 33. It is sometimes said that it must go by 
the next practicable mail, and, on the other hand, 
where the mail of the next succeeding day starts at an 
unseasonable hour, it will be sufficient if it is deposited 
in the post-office at any time on that day so as to be 
ready for the mail of the succeeding day. Our statute 
says, ‘‘ within a reasonable time.’’ Gen. Stat., p. 115, 
§7. What is a reasonable time is generally a question 
of law for the courts. Byles on Bills, marginal p. 322, 
and cases in note. 2 Greenl. on Ey., §186. We are 
not in this case advised as to the hour of the departure 
of the mail from Topeka for Fort Scott, or from Fort 
Scott for Atchison, and so no question of seasonable- 
ness and unseasonableness of such hour is before us. 
We can, then, only fall back upon the general rule that 
the notice must be deposited in the post-office in time 
for the ;mail of the next succeeding day. In other 
words, the protest having been on the 5th, the notice 
must have left Topeka in the mail of the 6th, or at 
least been deposited in the post-office in time for such 
mail. Again, the holder of protested paper is not 
obliged to give notice to all prior parties —he may 
simply give notice to his immediate predecessor on 
the paper, and then such predecessor has the same 
time in which to notify his predecessor, and so on. 
So that, where there are many parties to dishonored 
paper, the first indorser may not receive notice of the 
dishonor for weeks or months thereafter, and that, 
too, although all the parties reside in the same vicin- 
ity. In the case before us it is entirely immaterial 





whether the notary did or did not know of the resi- 
dence of John Seaton, or whether said Seaton resided 
nearer to Topeka than Fort Scott, the residence of 
plaintiffs. Eagle Bank v. Hathaway, 5 Metc. 212; 
Triplett v. Hunt, 3 Dana, 128; Farmer v. Rand, 4 Shep. 
453; 3 Kent’s Com., side p. 106, and note; 2 Greenl. 
on Ev., § 187; 1 Parsons on Notes and Bills, 518. And, 
again, a banker or agent to whom the paper has been 
transmitted, for the purpose of obtaining acceptance 
or payment, is, so faras the question of notice is con- 
cerned, to be considered as though he were the real 
holder and his principal a prior indorser. He may 
notify only his principal, and such principal has the 
same amount of time in which to give notice to prior 
parties. 1 Am. Lead. Cases, side p. 394; 2 Greenl. on 
Ev., §187a; Byles on Bills, side p. 224. 

Now, applying these principles to the case, and it 
was proper for the notary at Topeka to forward notices 
to plaintiffs at Fort Scott, without mailing any directly 
to Seaton at Atchison, and whether he did or did not 
know of Seaton’s place of residence. Notice leaving 
Topeka by the mail of the 6th, would reach Fort 
Scott on the 7th; leaving Fort Scott on the 8th, would 
reach Atchison on the 9th. It was received by Seaton 
ou the 10th. But the 9th was Sunday, so that he re- 
ceived it on the very day that he should have received 
it, going by the first mail and in the usual time. It is 
true that the testimony fails to disclose the exact 
hours at which the notice was mailed at Topeka, or at 
Fort Scott, or of the departure of the mails from those 
places, or of the arrival of the mails at Fort Scott or 
Atchison, or the receipt of the notice by plaintiffs or 
Seaton, and if all these facts were disclosed it might 
possibly appear that there was, either on the part of 
the notary at Topeka or of the plaintiffs at Fort Scott, 
such a delay in forwardiug notice as would discharge 
the indorser. But upon the testimony as it stands we 
think there was no error in the finding that due dili- 
gence had been used in giving notice.’? 1 Parsons on 
Notes and Bills, 517, and cases cited in note. 

A final proposition of the learned counsel for plaintiff 
in error is, that “neither the pleadings nor the proofs 
show any right of the plaintiffs below to recover 
against Mr. Seaton.’’ The petition alleges that plain- 
tiffs are the assignees in bankruptcy of the Fort Scott 
Coal and Mining Company; that they have full power 
and authority to prosecute this action; and that John 
Seaton indorsed and transferred to plaintiffs said note, 
giving copy of indorsement, and that they are now the 
holders and owners thereof. No denial is made of 
these allegations. It is said by counsel that it does 
not appear that Seaton was ever indebted to the coal 
company, and that assignees in bankruptcy have no 
general power or authority to discount notes, ete., in 
behalf of their estates, and that no special authority 
from the bankrupt court is alleged. It is unnecessary 
to inquire whether the petition could not have been 
attacked by motion, or the authority of plaintiffs chal- 
lenged by answer. Nothing of the kind was attempted. 
The defendant was content to go into trial upon the 
admission, by failure to deny that plaintiffs were the 
owners and holders‘of the paper, that they acquired 
title to it by indorsement to them, and that they had 
full authority to prosecute and maintain this action. 
As they could not be the owners and holders witbout 
having authority to receive title by the indorsement, 
and as it is not questioned but that, under some cir- 
cumstances, they could legally take title to such paper, 
we think the general allegations of the petition, un- 
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challenged by motion, answer or evidence, are suffi- 
sient to sustain the judgment. 

Upon the whole record we see no error, and the 
judgment will be affirmed. 


Note, — The foregoing decision upon the question of the 
negotiability of notes of the character mentioned is in 
direct conflict with the case of Woods vy. North, recently 
decided by the Supreme Court of Pennsylvania, and re- 
ported 16 Albany Law Journal, 116. 


—_—_~_>__—_—_- 


THE NEW LAW COURTS. 
‘THE following from the Solicitors’ Journal is the best 
description we have met with of what will be 
when finished the most extensive court-house in the 
world. We refer to the New Law Courts in London, 
now approaching completion : 

It may be interesting to attempt a slight sketch of 
the nature of the accommodation to be provided. The 
plan of the building, as is well known, is in form a 
rectangular parallelogram, measuring about 450 feet on 
each of its four sides. Roughly speaking, the whole 
of the space inclosed within this boundary is occupied 
by an outer row of buildings and two interior quad- 
tangles, one of which is taken up by the large central 
hall; or perhaps it gives a more correct idea to say 
that the whole plan consists of two quadrangles, round 
one of which are grouped the offices and round the 
other the courts, this last being roofed over and 
forming the central hall. The length of this hall is 200 
feet and its breadth 50 feet. Eighteen courts, seven on 
each side and two at either end, surround the hall. 
Entering from the Strand the public may use the hall 
as a promenade, but they will not find it so easy to go 
into and out of the courts as it now is at Westminster 
Hall. The level of the Strand is eighteen feet below 
that of Carey street, and the courts are on the Carey 
street level, so that, standing on the floor of the hall, 
which is a little above the Strand level, the courts are 
all on an upper floor, and cannot be approached di- 
rectly from the hall. There is, in fact, no public com- 
munication between the central hall and the courts. 
If an idler desires to go the round of the courts he 
must come out again into the Strand, and, turning 
either to the right or left, will find a doorway leading 
to a winding staircase which will take him to a corri- 
dor which gives access to a gallery in every court. 
This corridor is provided for the special behoof of the 
public, and the idler will not there be jostled either 
by judges, barristers, solicitors, jurymen or witnesses. 
Taking each row of courts as it runs up the side of the 
central hall, there is a corridor for the bar on one side, 
and a corridor for the judges on the other side. So- 
licitors, and jurymen, and witnesses will be able to 
enter the courts from the corridors on the level of the 
hall, which are immediately below those of the bar and 
the judges. The offices of the chief clerks of the 
chancery division open out of the solicitors’ corridors, 
and are underneath the courts. 

But to return to the courts. The corridor for the 
judges is so arranged that every judge can communicate 
by means of it with every other judge, and all along 
the ccrridor will be found the judges’ entrances to the 
court on the one hand, and their retiring-rooms on the 
other. In the corrider devoted to the bar are the en- 
trances to the courts ou the one side, and on the other 
are sundry consultation-rooms. All the courts, ex- 
cept two at the south end of the hall, are so placed as 
to be far removed from the noise of street traffic, 





and each court is lighted from above, having no build- 
ing over it. There are two entrances in Carey street 
set apart for the judges, and one for the bar. Two 
large rooms, one at either end of hall, are devoted to 
the bar, and rooms for library and refreshments are 
not wanting. 

So far with reference to the western portion of the 
building, which occupies two-thirds of the space. The 
great quadrangle, round which the eastern portion of 
the building stands, measures about 300 feet in length 
by about 100 feet in breadth. In this portion of the 
building, which begins on the south side in the Strand, 
runs up the whole length of Bell-yard and some dis- 
tance along Carey street on the north are grouped on 
three floors some of the most important offices in con- 
nection with the courts. The offices of the masters of 
the common-law divisions occupy the southern end 
and about a third of the way up Bell- yard, and on the 
court floor the chancery registrars occupy the rest of 
the building, being two-thirds of the length of Bell- 
yard, and a short distance along Carey street. Un- 
derneath the court floor in this part of the building 
are the offices of the taxing masters, the record and 
writ clerks, and the report office. Spacious storage 
room in the cellars is provided for keeping the records 
of the courts, which are exceedingly voluminous. 

The original project comprised a building of more 
than 900 apartments, including twenty-two courts, but 
the necessity for modifying the scheme has caused all 
superfluous accommodation to be abandoned. As it 
is, we believe there will be not less than 700 apart- 
ments in the building. All the corridors will be 
warmed by means of hot-water pipes, and the rooms 
by ordinary open fireplaces. In various parts of the 
building are lifts, for the purpose of raising coals tu 
the several floors, and the sanitary arraugements are 
everywhere very complete. Protection against fire is 
provided by hydrants in every corridor, and all the 
floors are fire-proof. 

The enormous building will, when completed and 
fully occupied, present a busy scene. It is estimated 
that not less than a thousand officials will enter the 
building daily to perform their duties, the barristers 
and solicitors whose business will take them into the 
building will probably number five hundred; then 
there are witnesses and jurymen, and lastly, the idlers 
and sightseers. The eastern portion of the building 
was contracted to be finished this month, and by the 
time this is in print the greater part of the scaffolding 
on the front toward Bell-yard will have been removed. 
The unsightly hoarding will be shortly taken away, 
and replaced by an iron railing. 

——————__ 


GENERAL TERM ABSTRACT. 


SUPERIOR COURT OF BUFFALO. 
AGENCY. 


1. Authority of agent to execute negotiable pauper, when 
not implied.—The power of an agent to bind his prin- 
cipal by.a negotiable instrument can be conferred only 
by the direct authority of the principal, except where 
by necessary implication the exercise of such a power 
is indispensable to carrying on the business in which 
the agent is employed, or where it is usually or cus- 
tomarily exercised in such business, or where the 
agent has customarily exercised such a power with the 
knowledge of the principal. An agent employed in 
carrying ou the business of a meat market for and in 
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the name of the principal, has no authority, by impli- 
cation from the nature of that business, to bind his 
principal by a negotiable note given in the course of 
that business. Park v. Lesher. Opinion by James M. 
Smith, J. 

2. The defendant’s husband conducted for her and 
in her name, and upon premises owned by her, the 
business of a meat market; and the defendant was 
ndebted to P. for lumber furnished and used in erect- 
ing an ice-house upon those premises. The plaintiff 
sold and assigned to defendant, through the agency of 
her husband, an account against said P., for the pur- 
pose of being used as an offset against P.’s claim, 
and the husband executed in her name a negotiable 
promissory note, expressly charging her separate estate 
with the payment. It did not appear that defendant 
ever knew of the existence of this note before suit 
brought. Assuming that the note was given in the 
course of the business conducted by the husband for 
the wife, and that he was authorized to buy the ac- 
count, it was held, that there was nothing in the na- 
ture of that business or transaction from which an 
authority to execute a negotiable instrument could be 
implied. Ib. 

MORTGAGE FORECLOSURE — REFEREE’S REPORT. 


1. Report should state reasons as to why premises 
should be sold as a whole or in parcels. —When a referee 
decides that the property may be sold in parcels with- 
out injury to the interests of the parties, he should 
state the relative situation and value of the several 
parcels, and which should be first sold, and such other 
facts in relation to them as will enable the court to act 
understandingly in making such an order of sale as 
will be most beneficial to the parties. Selkirk v. 
aAscough. Opinion by Sheldon, J. (Special Term). 

2. If he decides that a sale of the whole premises is 
necessary, he should state the reasons why that will 
be most beneficial to the parties. The sale cannot be 
of the entirety unless it is necessary, that is, most 
beneficial to all parties. It is not a matter of conve- 
nience; it is a matter of right, arising out of the 
necessity of the case and the greater benefit to all in- 
terested. If he reports that, physically, a sale can be 
made in parcels, yet that the property should be sold 
us a whole, he should state the reasons for his conclu- 
sions, so that the same may be considered by the court. 
Ib 

3. Therefore, where a referee reported that the prop- 
erty could be sold in parcels without injury to the 
interests of the parties; that his reasons for such 
opinion are that the mortgaged premises consist of 
four adjoining Jots, upon two of which there are 
dwelling-houses and the others are vacant; that the 
whole premises are incumbered by a mortgage of $800 
now due and which is a lien thereon prior to plaintiff's 
mortgage; that the whole premises are insufficient in 
value to pay the mortgage of $800 and the plaintiff's 
claim; and, therefore, he recommends that the whole 
of said premises be sold together for the convenience 
of the parties. Held, for the reasons above stated, 
that this report was insufficient. Ib. 

PLEADING. 

1. Nature of cause of action, whether ex delicto or ex 
contractu: how determined.—The nature of the cause 
of action, whether ex contractu or ex delicto, is to be 
determined by the facts which are alleged as consti- 
tuting the cause of action, not by words which are 
neither issuable nor material, and which are merely 








descriptive of the manner, purpose, or feeling with 
which the material acts of the parties were done. 
People ex rel. Hogan v. Haberstro. Opinion by James 
M. Smith, J. (Special Term). 

2. The complaint alleged, in substance, that the de- 
fendant being engaged in the business of carryipg pas- 
sengers for hire, agreed with the plaintiff, in consid- 
eration of the fare paid by him, to carry him from A 
to B; that under this agreement he took passage in 
defendant’s cars, but the defendant failed to perform 
its agreement, and carelessly, negligently and wrong- 
fully carried defendant beyond B, maliciously refusing 
to stop the cars so that he could leave them at B, 
whereby, etc. Held, that a eause of action upon con- 
tract, and not in tort, was here set forth, and that, 
therefore, an execution against the plaintiff's person 
for costs could not issue. Ib. 

—_——__—_- 


RECENT ENGLISH DECISIONS. 
AUCTION. 


Personal liability: conditions of sale: delay in clear- 
ing goods within prescribed time : condition precedent.— 
In an action for the non-delivery of goods, it appeared 
that the defendants, who were auctioneers, issued 
printed catalogues, headed ‘‘ Great Western Railway 
Company. Catalogue of unclaimed property, ete., 
which will be sold by auction by Messrs. H. & E. (the 
defendants), on Tuesday, November 7th, and follow- 
ing day. By order of the directors of the above com- 
pany,” ete. The catalogue contained, among others, 
the following conditions: ‘*The lots to be cleared 
away within three days after the sale at the pur- 
chaser’s expense, etc. If any deficiency shall arise, 
or from any cause the auctioneer shall be unable to 
deliver any lot or portion of a lot, then in such case 
the purchaser shall accept compensation. Upon fail- 
ure of complying with the above conditions, the money 
deposited in part payment shall be forfeited. All lots 
unclaimed within the time aforesaid shall be resold 
by public or private sale without further notice, and 
the deficiency made good by the defaulter.’? The 
plaintiff attended the sale, received a catalogue, 
bought one of the lots, and paid a deposit. He did 
not fetch the goods away on Saturday (the last of the 
three days for clearing), but went for them on the 
Monday following, when he was told by one of the 
defendants that the lot had been delivered to another 
person. There was evidence that the lot was seen on 
Saturday morning in the defendant’s possession as if 
ready for delivery, and that it was usual to delay the 
delivery of large lots like it till the smaller lots had 
been delivered. Theplaintiff having been nonsuited, 
held, first, that on the face of the catalogue and con- 
ditions, there was evidence that the defendants con- 
tracted personally with the plaintiff for the delivery 
of the goods purchased by him. Secondly, that the 
condition as to clearing the lot within three days was 
not a condition precedent to the plaintiffs right to 
claim delivery. Woolfe v. Horne, L. R., 2 Q. B. D. 
355. 

BILL OF LADING. 

Transfer of : rights as between transferee and unpaid 
vendor : valuable consideration: stoppage in transitu.— 
The transfer of a bill of lading for valuable considera- 
tion to a bona fide transferee defeats the right of stop- 
page in transitu of the unpaid vendor of the goods, 
although the consideration was past and not given at 
the time the bill of lading was handed to the trans- 
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feree by the lawful holder. In December, 1875, G. & 
Co. purchased from defendant a shipment of nuts, to 
be paid for by acceptance at three months on receipt 
of shipping documents. On the Ist of January, 1876, 
G. & Co., being already indebted to plaintiff, applied 
to him for a further advance, which, he said, he would 
give, but they must first cover their account. G. & 
Co. promised to give him cover (not naming any par- 
ticular securities), and plaintiff at once advanced them 
afurther sum of £2,000. On the 4th of January the 
bill of lading of the nuts, indorsed in blank, came 
into the possession of G. & Co. from defendant, and 
they accepted defendant’s draft; and on the follow- 
ing day they handed the bill of lading to plaintiff with 
other securities, in fulfillment of their promise to give 
him cover. This transaction between plaintiff and 
G. & Co. was bona fide. On the arrival of the ship on 
the 3d of February, G. & Co. having in the mean- 
time stopped payment, defendant sought to stop the 
nuts in transitu, and plaintiff claimed them under the 
bill of lading. Held, that the plaintiff had a good 
title as against the defendant. Rodger v. Comptoir 
@’ Escompte de Paris, L. R., 2 P. C. 393, dissented from. 
Leask v. Scott Brothers, L. R., 2 Q. B. D. (C. A.) 376. 
CARRIER OF PASSENGERS. 

Railway company: by-laws: passenger failing to pro- 
duce ticket: demand of fare: penalty or forfeiture.— 
By one of the by-laws of a railway company it was 
provided that any passenger traveling without a ticket, 
or failing or refusing to show or deliver up his ticket, 
should be liable to pay the fare from the station 
whence the train originally started. Held, that, be- 
fore the by-law could be enforced by the company, a 
demand must have been made for the amount of the 
fare at the time the offense was committed. Semble (1) 
that such a by-law is not void for uncertainty. Semble 
(2) that the fare to be so paid is in the nature of a pen- 
alty or forfeiture. Q. B. Div., June 7, 1877. Brown v. 
Great Eustern Railway Co., 36 L. T. Rep. (N. 8S.) 767; 
8. C., L. R., 2 Q. B. D. 406. 

CRIMINAL LAW. 

Rape: consent: submission: carnal connection under 
pretense of surgical operation.—The prisoner professed 
to give medical and surgical advice formoney. The 
prosecutrix, a girl of nineteen, consulted him with re- 
spect to illness from which she was suffering. He ad- 
vised that a surgical operation should be performed, and 
under pretense of performing it, had carnal connection 
with the prosecutrix. She submitted to what was done, 
not with any intention that he should have sexual con- 
nection with her but under the belief that he was merely 
treating her medically and performing a surgical oper- 
ation, that belief being willfully and fraudulently in- 
duced by the prisoner. Held, that the prisoner was 
guilty of rape. Reg. v. Barrow, L. R., 1 C. C. 156, 
questioned. The Queen v. Flattery, L. R., 2Q. B. D. 
(C. C. R. ) 410. 

FALSE REPRESENTATION. 

Contagious disease, animals affected with: sale in 
market : implied representation that animals not suffer- 
ing from disease: conditions of sale.—A person who 
sends animals destined for human food to a public 
market for sale, impliedly represents that they are, so 
far as he knows, not infected with any contagious dis- 
ease dangerous to animal life; and a condition of sale 
that they are to be “taken with all faults’’ does not 
negative or qualify this representation. Ward v. Hobbs, 
L. R., 2 Q. B. D. 331. 





LANDLORD AND TENANT. 

Lease of a furnished house: implied condition of fit- 
ness for occupation.—In an agreement to let a fur- 
nished house there is an implied condition that the 
house shall be fit for occupation at the time at which 
the tenancy is to begin, and if the condition is not 
fulfilled the lessee is entitled thereupon to rescind 
the contract. The defendant agreed to rent the plain- 
tiff's furnished house for three months from the 7th 
of May, but having at the beginning of the intended 
tenancy discovered that the house was, owing to de- 
fective drainage, unfit for habitation, refused to oc- 
cupy it. The plaintiffs repaired the drains, and on 
the 26th of May tendered the house in a wholesome 
condition to the defendant, who refused to occupy or 
to pay any rent. Plaintiffs having sued for the rent 
and for use and occupation, held, that the state of the 
house at the beginning of the intended tenancy enti- 
tled the defendant to rescind the contract, and that 
he was not liable for the rent or for use and occupa- 
tion. Smith v. Marrable, 1 M. & W. 5; 12 L. J. (Ex.) 
223, approved. Wilson v. Finch Hatton, L. R., 2 Ex. D. 
336. 


STATUTE OF FRAUDS. 

Lease: option of holding after three years (29 Car. 
2, c. 3) ss. 1, 2: 849 Vict., c. 106, s. 3.—By writing, 
not under seal, plaintiff agreed to let, and defend- 
ant to take, ‘‘from the 14th February next until 
the following midsummer twelve months, and with 
right at end of that term for the tenant, by a month’s 
previous notice, to remain on for three years and a 
half more.’’ Held, reversing the judgment of the Ex- 
chequer Division, that this was a valid lease, not ex- 
ceeding three years (viz., until midsummer twelve 
months), and therefore a deed was not required. Ct. 
App., June 15, 1877. Hand v. Hall, 36 L. T. Rep. (N. 
S.) 765. 

VENDOR AND PURCHASER. 

Rent: use and occupation: admission by demurrer.— 
Claim, that by an agreement for the purchase by the 
plaintiffs of property belonging to the defendants, the 
purchase was to be completed on the 29th of Septem- 
ber, 1869, from which time the plaintiffs were to re- 
ceive all rents and profits and to pay interest on the 
purchase-money until the completion of the purchase. 
That the purchase was not completed until the 13th of 
March, 1876, and that the plaintiffs had duly paid the 
interest. That the defendants had remained in pos- 
session, but had paid no rent. That the plaintiffs 
claimed rent for use and occupation at the rate of £150 
per annum as a fairvalue. The defendants demurred. 
Held (atfirming the judgment of the Queen’s Bench 
Division), that under the agreement a fair rent must 
be paid by the defendants for the time they remained 
in possession, and that by demurring they had ad- 
mitted £150 a year to be a fair rent. The Metropolitan 
Ratlway Co. v. Defries, L. R., 2 Q. B. D. (C. A.) 387. 

———— »>—___ 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF OHIO.* 
HOMESTEAD. 


Mortgage of: interest of wife of debtor.— A mortgage 
of premises, no part of which constitutes the family 
homestead of the mortgage debtor, at the time of 
the execution and delivery of the mortgage, although 
not executed by the wife, is not affected by the subse- 





* To appear in vol. 29, Ohio State Reports. 
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quent selection and occupancy of the premises mort- 
gaged, as the homestead of the mortgagor. Asagainst 
such mortgage, the wife of the mortgage debtor is not 
entitled to an assignment of a homestead in the prem- 
ises mortgaged. Gibson v. Mundell. 

INSURANCE. 

Waiver of defense by company.—In an action against 
an insurance company to recover the amount of a fire 
policy, a defense on the ground that the insured failed 
to make and furnish the insurer with the preliminary 
proofs of loss in the manner and within the time re- 
quired by the policy, is not waived by setting up and 
relying upon other defenses not inconsistent there- 
with. Farmers’ Ins. Co. v. Frick. 


NEGOTIABLE INSTRUMENT. 


1. Note obtained by fraud: misrepresentation as to na- 
ture of instrument: negligence.—In an action against the 
maker, by an indorsee of a negotiable promissory note, 
who purchased the same for a valuable consideration, 
before maturity, and without notice of any fraud or 
infirmity as between the original parties, the defend- 
ant is not liable where it is shown: (1) That at the 
time of signing and delivering the note, he was in- 
duced, by fraudulent representations as to the charac- 
ter of the paper, to believe that hé was signing and 
delivering an instrument other thana promissory note. 
(2) That his ignorance of the true character of the 
paper was not attributable, in whole or in part, to.his 
own negligence in the premises. DeCamp v. Hamma. 

2. Promissory note obtained by fraud: negligence.— 
In an action against the maker by a bona fide indorsee, 
before due and for value, of a negotiable promissory 
note, the defendant is liable if guilty of negligence in 
the execution thereof, although he did not intend to 
sign a note, and was induced, through fraudulent 
representations as to its character, to believe that the 
instrument executed was one of a different purport. 
Ross v. Doland. 

3. Negligence, leaving blank estoppel.—A person who 
negligently signs and delivers to another a printed 
form of a negotiable promissory note containing 
blanks, without knowing it to be such, is estopped, as 
against a subsequent bona fide holder for value and 
before due, from denying authority in the person to 
whom it was delivered to fill the blanks. Ib. 

4. Signing nole without reading: estoppel: negligence. 
A person possessed of the ordinary faculties and ability 
to read, signed and delivered a negotiable promissory 
note without knowing it to be such, but without read- 
ing the same, having an opportunity to do so, relying 
solely on the representation of the payee that the 
paper was an instrument other thana note. Held, as 
against a bona fide holder before maturity for value, 
such maker will not be permitted to deny the due exe- 
cution of the note. Winchell v. Crider. 

5. Title to: defense.—The debtor of a bank, of which 
A was cashier, transferred a negotiable note, in pay- 
ment of his indebtedness, to A by special indorsement, 
and thereupon the bank, to enable A to bring suit 
thereon, assigned its interest in the note to him, Held, 
that A might maintain an action on the note in his 
own name, notwithstanding he may be accountable to 
the bank for the proceeds when collected. Such in- 
dorsement and transfer having been made before 
maturity of the note, the same in the hands of A is 
not subject to any defense of which neither he nor the 
bank had notice at the date of the transfer. Wright v. 
Stanley. 


PARTNERSHIP. 

1. Partner cannot make assignment for benefit of 
creditors without consent of copartner: subsequent rati- 
fication.— One of the members of an insolvent firm 
cannot, either before or after dissolution of the part- 
nership, make a valid assignment of all its effects for 
the benefit of creditors, against the will of a copart- 
ner, or without his assent when he is present or access- 
ible. Where an assignment is so made against the 
will of the non-executing partner, or when he is present 
and not assenting, and he subsequently ratifies the 
assignment, the ratification will relate back to the 
time of executing the assignment, and give it effect 
from that date; but not so as to defeat the rights of 
third persons, acquired in good faith in the meantime. 
Holland v. Drake. 

2. What constitutes. —R. and L. agreed that R. 

} Should furnish the ground for a brick yard, the clay to 
make bricks thereon, the lumber to protect the bricks 
while making, and the wood to burn them, and that L. 
should manufacture and burn bricks in the yard, and 
be at all the expense of so doing; when manufactured, 
each was to have a fixed proportion of the bricks, sub- 
ject to a certain sum that R. was to have for every 
100,000 bricks sold; the bricks were to be sold by either 
of the parties, and the proceeds divided according to 
the rights of the parties under the contract. Held, 
that R. and L. were partners, and jointly liable for a 
breach of a contract of sale made by either of them. 
Farmers’ Ins. Co. v. Ross. 

PUBLIC POLICY. 

Contract of school trustees void by.— An agreement 
by members of a township board of education, acting 
in their individual capacity, to purchase from another 
person apparatus for the schools of the township, and 
to ratify said contract of purchase at the next meeting 
of the board, is contrary to public policy, and there- 
fore illegal and void. McCortle v. Bates. 


REAL ESTATE. 


Life interest and remainder: construction of deed.— 
Real estate was conveyed to C. for life, and after her 
death to her children by E., during the life of each of 
the children, and after their death to EK. and to his 
heirs, habendum to C. during life, and after her death 
to the ‘‘ said surviving children,’ and after the death 
of each of them to E. and his heirs. Held, that the 
provision for the children was contingent upon their 
surviving their mother, and only such of the children 
as survived her took the estate. That EK. took a vested 
remainder in fee, subject to the intervening contingent 
estate of the children. Smith v. Block. 


STATUTE OF FRAUDS. 


- 1. Sale of interest in land: license.— An agreement 
between the owner of an artificial water-course and a 
railroad company, whereby the former consents that 
the latter, in the construction of its road, may fill the 
channel and divert the water into a new channel on 
its own land, in consideration that the railroad com- 
pany will open the old channel and restore the water 
thereto whenever requested, is not a contract for an 
interest in land within the meaning of the statute of 
frauds. Hamilton and R. Hyd. Co. v. Cincinnati, H. 
and D. R. R. Co. 

2. License: estoppel ultra vires.—Where a license to 
fill up such water-course is obtained from a corpora- 
tion in possession as owner, in consideration of a 





promise to reopen and restore the water-course when 
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requested so to do, the licensee, when sued for a breach 
of his promise, is estopped from setting up that the 
ownership and maintenance of the water-course by the 
corporation are ultra vires. Ib. 


—_——_.4—______. 
BENCH AND BAR. 


Clerical justices have not, as a rule, proved 
a success, but the Rev. Sydney Smith was an excep- 
tion, according to the following sketch which we find 
in the Washington Law Reporter: ** He set vigorously 
to work to study Blackstone, and made himself master 
of as much law as possible, instead of blundering on as 
many of his neighbors were content todo. Partly by 
this Scowtodien, partly by his good humor, he gained a 
considerable influence in the quorum, which used to 
meet once a fortnight at the little inn, called the 
Lobster House; and the people used to say they were 
‘going to get a little of Mr. Smith’s lobster sauce.’ 
By dint of his powerful voice and a little wooden 
hammer, he prevailed on ‘ Bob’ and ‘ Betty’ to speak 
one at a time; he always tried, and often succeeded in 
turning foes into friends. Having a horror of the 
game laws, then in full force, and knowing, as he states 
in his speech on the reform bill, that for every ten 
pheasants which fluttered in the wood one English 
peasant was rotting in jail, he was always secretly on 
the side of the poacher (mach to the indignation of his 
fellow-magistrates, who in a poacher saw a monster of 
iniquity), and always contrived, if possible, to let him 
escape rather than commit him to jail, with the cer- 
tainty of his returning to the world an accomplished 
villain. He endeavored to avoid exercising his function 
as a magistrate in his own village, when possible, as he 
wished to be at peace with all his parishioners. Young 
delinquents he could never bear to commit; but read 
them a severe lecture, and in extreme cases called out, 
‘John, bring me my private gallows!’ which infallibly 
brought the little urchins weeping on their knees, and 
*Oh! for God's sake, your honor, pray forgive us!’ and 
his honor used graciously to pardon them for this time, 
and delay the arrival of the private gallows, and seldom 
had occasion to repeat the threat.” 


A writer on successful lawyers, in the cur- 
rent number of the Westminster Review, refers to Lord 
Justice Knight Bruce, who, he says, ‘struck by the 
dullness and gloominess of the proceedings in courts of 
equity, sought to enliven Lincoln’s-inn by an occas- 
ional exhibition of judicial waggery. These attempts 
were enhanced by a sonorous voice and a solemn, sen- 
tentious way of speaking.’’ And he cites the case in 
which a solicitor of the court having become one of its 
suitors, the learned judge thus sketched the proceed- 
ings: **The court,’’ commenced the Lord Justice, 
**has been now for several days occupied in the matri- 
monial quarrels ofa solicitor and his wife. He wasa man 
not accustomed to the ways of the softer sex, for he 

y had nine children by three successive wives. 
She, however (herself a widow), was well informed of 
. all these antecedents, and, it appears, did not consider 
them any objection to their union, and they were 
married. No sooner were they united, however, than 
they were unhappily disunited by unhappy disputes as 
to her property. These disputes disturbed even the 
period usually dedicated to the soft delights of matri- 
mony, and the honeymoon was occupied by endeavors 
to induce her to exercise a testamentary power of 
appointment in his favor. She, however, refused, and 
so we find that, in due course, at the end of the month, 
he brought home with disgust his still intestate bride. 
The disputes continued, until at last they exchanged 
the irregular quarrels of domestic strife for the more 
disciplined, but expensive, warfare of Doctors’-com- 
mons and Lincoln’s-inn.’’ In a case where the question 
to be decided was on the construction of a will, the 
Lord Justice remarked: * If the spirits of the departed 
are ever permitted to be conscious of things which take 
place here below, and if the spirit of the testator has 
been cognizant of the discussion which has been going 
on here to-day, he must have been, no doubt, con- 
siderably astonished, perhaps, I might say, disgusted, 
at the intentions which have been ascribed to him, 
and the various meanings which have been put upon 
his words. Nevertheless, we must presume that he 
intended what, as lawyers, we make his words to 
mean, LO matter whether he meant it or not.” 





The following statements in regard to Lord 
Justice Christian, of the Irish Court of Appeal, will 
explain many of his recent acts and remarks: ‘“ The 
duties of his office occupy about 100 days per annum. 
His leisure is, therefore, more than considerable. How 
do you think he employs his time? This cross, cranky, 
jealous potentate reads novels from morning till night. 

fe sees no company, and accepts no invitations. He 
is married, and has a family. He allows his wife, who 
is a very pleasant lady, and, apparently, a very happy 
woman, to entertain as she pleases up to 6 0’cloék in 
the evening. Then all the guests must go. He never 
appears until then, and he sits down to dinner in 
silence. He takes breakfast in his study alone, and 
after a certain hour in the morning no servant dare 
come to his level of the hall, on pain of instant dis- 
missal. In fact, he must not be encountered on the 
steps. Sometimes he never leaves the house for weeks 
together, and then he drives out in a carriage and pair, 
and, flying through the streets, strikes terror to his 
species. He once nearly broke down, and, addressing 
the nearest thing to a friend, said: ‘1f I ever invited 
any man to my house, I would invite you.’ And then 
he stopped. In contradistinction to his marvelous 
knowledge of law, he is reputed to be the best Shakes- 
pearean student alive in the three kingdoms. It is 
said he can repeat the plays verbatim. So that 
between the novels and the play, the law and his own 
sweet temper, Jonathan Christian is by no means an 
ordinary person. Spiteful people say he is mad; but 
no signs of failure have shown themselves as yet, and 
he is now well over sixty years of age.”’ 

———- > —- — 
RECENT BANKRUPTCY DECISIONS. 


HOLIDAY. 

Docketing judgment on.—In the absence of prohib- 
itory legislation by the State, the docketing of a tran- 
script of judgment on a holiday is not void, but will 
confer a valid lien upon the real estate of the debtor 
in the county where it is filed. U.S. Cire. Ct., W. D. 
Wis. In re Worthington, 16 Nat. Bankr. Reg. 52. 


JURISDICTION. 

Actions to recover bankrupt’s property: Federal and 
State courts. —Under the amending act of June 22, 1874, 
the Federal courts bave exclusive jurisdiction over 
actions brought by assignees to recover property 
claimed to have been transferred by a bankrupt in 
violation of section 5128, where the value of such 
property exceeds $500. By the act of June 22, 1874, 
the State courts were ousted of their jurisdiction over 
such actions pending before them at the time of its 
passage. N. Y. Sup. Ct., lst Dept. Olcott, assignee, v. 
Maclean, 16 Nat. Bankr. Reg. 79. 

PRACTICE. 

When interest allowed: attorney’s commissions: ju- 
risdiction: foreclosure of mortyage.—Where the as- 
signee has sold real estate discharged of liens, he should 
allow interest on the liens to the date of making up 
his report of distribution. Attorney’s commissions 
and costs stipulated to be paid on foreclusure are not 
allowable when the proceedings to foreclose are in- 
valid. When the bankrupt court has first taken juris- 
diction by ordering a sale of mortgaged premises, dis- 
charged of liens, it thereby ousts a State court of 
jurisdiction to foreclose the mortgage. U.S. Dist. 
Ct., W. D. Pennsylvania. In re Devore, 16 Nat. Bankr. 
Reg. 56. 

PREFERENCE. 

What amounts to procuring entry of judgment.— 
Where one of the members of an insolvent firm, 
with knowledge of such insolvency, carries a message 
at the request of a creditor, although unwillingly, to 
an attorney, directing him to enter up judgment upon 
a judgment note which the firm had previously given, 
held, that he thereby procured the entry of such judg- 
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ment and the issuing of the execution thereon. U. 8. 
Cire. Ct., E. D. Pennsylvania. In re Benton & Bro., 
16 Nat. Bankr. Reg. 75. 

SET-OFF. 

In case of voluntary assignment : deposits in bank.— 
A voluntary assignee is a mere representative of his 
assignor, and takes bis choses in action subject to any 
existing right of set-off. Where a bank has made a 
voluntary assignment for the benefit of creditors, a 
depositor may set off a balance of deposits due him 
against his note held by the bank at the time of the 
assignment. Sup. Ct., Pennsylvania. City Bank of 
Harrisburg v. Sherlock, 16 Nat. Bankr. Reg. 62. 

+ ———$ 


CORRESPONDENCE. 








THE CONSTITUTIONALITY OF THE NEW CODE. 
Evmira, N. Y., August 24, 1877. 
To the Editor of the Albany Law Journal: 

Srr— Let me present a ‘“‘point’’ for the considera- 
tion of yourself and the profession. 

How far is chap. 416, of the Laws of 1877, obnoxious 
to the prohibition of art. 3, sec. 17, of the Constitu- 
tion? In other words, is the new Code, as certified 
to by the Commissioners and the Secretary of State, 
as required by section two of the amendatory act, so 
called, unconstitutional ? 

This question, which, so far as I know, has not been 
raised before, having suggested itself to me, I send 
to you that I may learn how it strikes others. 

The prohibition of the Constitution is in these words: 
‘*Sec. 17. No act shall be passed which shall provide 
that any existing law, or any part thereof, shall be 
made or deemed a part of said act, or which shall 
enact that any existing law, or any part thereof, shall 
be applicable, excepting by inserting it in such act.’’ 

From a communication, appearing ix your columns 
in May, 1875, I extract the following paragraph, in 
which the writer refers to the section above cited: 
“Tt was intended then, evidently, to prevent this 
kind of legislation — the kind that compels the exam- 
ination of several laws to find out what one law means. 
In other words, was it not intended, and do not the 
words of the section indicate, that EVERY law passed 
by the legislature shall be, in so far as it goes, a complete 
law in itself? It seems to me, and every lawyer that 1 
have talked with on the subject is impressed in the 
same way, that any law which, by implication or by 
words, requires a reference to some other law, in order 
to make clear what may or may not be done under it, 
is clearly unconstitutional.”’ 11 Alb. Law. Jour. 322. 

Suppose the Commissioners to have been lawfully 
authorized by section two of chapter 416 of 1877 to do 
an act that ought to have been done by the legislature. 
The combination of chapters 448 of 1876 and 416 of 1877 
has been no slight task, and the Commissioners have 
found the same difficulties the writer of the article 
referred to thought the Constitution was amended to 
prevent. See the Commissioners’ introduction to the 
Code of Civil Procedure, where they use this language: 
“The amendatory act is so framed that confusion 
would probably ensue in putting it into operation, 
unless the text of the act of 1876 was previously ac- 
tually conformed to the amendments by authority of 
law.’’ Code of Civ. Pro., edition of Weed, Parsons & 
(o., with Throop’s notes, pp. vii, et seq. ; particularly, 
pp. xii-xiv. 

Whatever the answer to the above question be, can 





there be any doubt but what portions, at least, of the 
repealing act — chapter 417 of 1877— are unconstitu- 
tional? For instance, ‘‘ Those portions of section 256, 
which are not inconsistent with or superseded by the 
act chapter 448,”’ etc. Subd. 4, sec. 1, chap. 417, Ses- 
sion Laws of 1877, p. 469. 
Yours, ete., 


QUERIES. 
New York, July 27, 1877. 
To the Editor of the Albany Law Journal: 

Srr— A difference of opinion on the following legal 
question has arisen between several members of the 
bar of this city, and it has been agreed to refer the 
same to you for a decision: 

A and Co. fail in business in 1868, They file their 
voluntary petition in bankruptcy in the same year, 
and regular proceedings follow in the shape of meet- 
ings and examinations. The matter is then dropped 
by the creditors, and is allowed to remain in statu quo 
by the debtors. In the meantime the statute of limit- 
ations has barred the various claims, more than six 
years having now elapsed, the question in dispute is, 
will a present application for a discharge in bank- 
ruptcy revive the various debts due by said debtors in 
case such application is refused? I think not, for the 
reason that the statute of limitations would forma 
perfect defense, despite the bankruptcy proceedings. 
My views are, however, controverted, and your opinion 

Will oblige SUBSCRIBERS. 


{In Brown v. Bridges, 2 Miles (Penn.), 424, it is held 
that the return in an insolvent’s petition of a debt, as 
due, is not a sufficient acknowledgment to take the 
debt out of the statute. See, also, Christy v. Fleming- 
ton, 10 Barr, 129; Roscoe v. Hale, 7 Gray, 381; Stod- 
dard v. Doane, id. 387; Richardson v. Thomas, 18 Gray, 
381; Woodbridge v. Allen, 12 Mete. 470. The cases 
holding to the contrary are In re Eldredge, 12 National 
Bankr. Reg., and Morgan v. Meteyer, 14 La. Ann. 612. 
It will be seen that the weight of authority is in favor 
of the rule, that the debt is not revived by such an 
admission. — Ep. A. L. J. 


BuFrrato, N. Y., August 27, 1877. 
To the Editor of the Albany Law Journal: 

Srir— On the 3d day of August, 1877, A made and B 
indorsed a promissory note for $156.58, payable in 
twenty days after date, at the M. & T. Bank in Buffalo, 
N. Y., and on that day the note was delivered to C. 
On August 25, the day the note, by its terms, became 
due, and immediately after the M. & T. Bank opened, 
a notary public presented the note at the M. & T. 
Bank and demanded payment, which was refused, and 
the note was then and there duly protested for non- 
payment. Afterward, and about noon of the same 
day, A came to C, the holder of the note, and tendered 
to him the amount of the note, which C refused to 
accept, saying that the notary’s fees would have to be 
paid. A refuses to pay the notary’s fees. These being 
the conceded facts, I desire to ask you: 

I. If C had the right to. have the note protested as 
soon as the bank opened? 

Il. Can C maintain an action on that note against A 
and B? 

An answer will greatly oblige. 

Very respectfully, J. 8. 


RoswEtu R. Moss. 


(The general rule is, that if a bill or a note be payable 
ata particular place, demand may be made there at any 
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time during business hours of the day when it is pay- 
able, and the indorser is liable on notice, although 
funds are placed there for payment of the note later in 
the day and within business hours. The maker has 
the whole day for payment, but, after demand and re- 
fusal, he must seek the holder and make payment to 
him. Parsons on Bills and Notes, 374; Outhout v. Bal- 
lard, 41 Barb. 33. The holder has a right to make de- 
mand and of course employ a notary to do so at any 
time during business hours of the place where pay- 
ment is to be made, and it would seem to follow that 
the notary’s charges would attach to the note, and the 
maker thereof be liable therefor. The custom of 
banks, in respect to such matters, might affect a par- 
ticular case, but, apart from that, the rule we have 
stated would govern. The cases in relation to the sub- 
ject are collected in Oathout v. Ballard, swpra.—Ep. 


A. L. J.J 
——— 


NOTES. 


hg August-September issue of the Southern Law 

Review contains articles upon these subjects: The 
Unconstitutionality of the Act of Congress of Febru- 
ary 12, 1873, Demonetizing Silver, by Hon. Thomas F. 
Gantt; Civil War and Life Insurance; Some Notes on 
Domicile, by Francis Wharton, LL.D.; A Point of the 
Statute of Frauds, by Hon. W. F. Cooper; Law and 
Insanity, by J. C. Lodge, Esq. The book reviews dis- 
play the usual discrimination and ability. The notes 
are upon subjects of present interest, and the digest 
in brief of recent cases contains the syllabis of all de- 
cisions appearing in full in the various law journals, 
since May 25, 1877. 


A very singular case was brought to the attention of 
a Probate Court in Massachusetts recently. A man 
died leaving a will which divided his property equally 
between his wife, his child, and a child then unborn. 
The unborn party proved to be twins, and the execu- 
tor is sorely perplexed as to whether he shall give each 
of the twins one-sixth of the estate, or whether he 
shall carry out the testator’s purpose to serve all the 
children alike, by giving them and the widow each 
one-fourth, or whether, again, he shall give the widow 
her third, and divide the other two-thirds among the 
three children. The case being wholly without pre- 
cedent in this State, the court gave the executor no 
advice, and the conundrum is to be brought before the 
Supreme Court. 


A decision was rendered in the United States Dis- 
trict Court for the Southern District of New York, on 
the 25th ult., in the case of Dowell v. The Ship Niagara. 
The libellant in this case, in March, 1875, shipped on 
board the Ship Niagara, at Liverpool, to be carried to 
New York, 1,950 sacks of fine table salt, called Ashton 
salt. The ship carried on the same voyage about 100 
kegs of powdered arsenic, which was stored on the 
main deck. During the voyage the kegs of arsenic 
spread, and were sifted over the sacks and impreg- 
nated the salt with poison, that rendered it utterly 
unsafe and unfit for use, and valueless, or nearly so. 
The court held that it was the duty of those in charge 
of the ship to set apart the bags which appeared ex- 
ternally to have come in contact with the arsenic; 
that their failure to do so having driven the libellant 








to the chemical analysis of each bag, or to a reckless 
sale of all the bags; that those in charge of the ship 
having destroyed the commercial value of the salt, as 
table salt, by the course they pursued, that the ship 
must respond for the damages, which would be the 
difference between the value of the salt in the market 
of New York, as table salt, and what it brought on its 
sale. 


A judgment of great importance to the mercantile 
community generally has been pronounced by the Impe- 
rial Court of Germany, at Leipsic, in favor of Messrs. 
J. & R. Tennent, of Well-park brewery, Glasgow, and 
Riches-court, London, plaintiffs, against Messrs. Deet- 
jen & Schrider, brewers, Hamburg, defendants. The 
present case has been before three of the courts. The 
Tribunal of Commerce of Hamburg, the first court be- 
fore which the case was heard, pronounced an elaborate 
judgment on the 19th of June, 1876, in favor of Messrs. 
Tennent, but this judgment was reversed in the Su- 
preme Court on the Ist December last. 1t was then 
feared that the new German trade-marks act would be 
ineffective in protecting foreign manufacturers, but, 
fortunately, those fears have been set at rest by the 
judgment of the Imperial Court of Leipsic. The judg- 
ment is to the effect that, as goods bearing trade-marks, 
after they have been distributed by commercial trade, 
and have been, in part, taken to circles far distant 
from the place where they were produced, can be 
quickly and easily recognized in the retail trade and by 
consumers. It is self-evident that the general appear- 
ance of the trade-mark is taken into consideration, 
and that thereby insignificant deviations — as, for ex- 
ample, such as are only caused by single marks added 
to the figures used — according to the circumstances, 
are of little or no consequence. The names of firms 
which might be used in the grouping of trade-marks 
have no significance, but stand in the same position as 
numbers, letters, or words used with the figures. It 
was, therefore, in the judgment of the court, only a 
question between the parties, whether the defendants, 
according to sec. 9 of the law of 1875, were entitled toa 
right, in competition with the plaintiffs, to the use of the 
trade-mark in question, for this reason, because that 
mark was, until the commencement of the year 1875, 
generally acknowledged in the tradeas the mark of the 
defendants’ manufacture. That question is, in agree- 
ment with the commercial tribunal, to be answered in 
the negative. As is shown by the papers of the action 
brought before the lower court in the years 1863 and 
1864, between plaintiffs and defendants, the defend- 
ants did not then sell the beer produced by them under 
the trade-mark in question as their beer, but as that 
of the plaintiffs. They went so far as to imitate the 
trade-mark and labels of the plaintiffs in all their 
parts, even making use of their full name, as also the 
name of the plaintiffs’ brewery, completely and exact- 
ly. They certainly had to give up the use of the name 
of the plaintiffs’ firm in consequence of the judgment 
given against them, but could not then be compelled 
todo more. They thereupon continued to sell their 
produce, retaining the trade-mark of the plaintiffs, 
and leaving out the name of the plaintiffs’ firm. By 
virtue of these and other considerations, the decision 
of the High Court was ordered to be annulled, and the 
decision of the Tribunal of Commerce reinstated, and 
compensation of the costs of the second and third 
instance was affirmed. 
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CURRENT TOPICS. 


A DECISION of great importance upon the ques- 

tion of extradition was rendered on the 1st 
inst. in a Kentucky criminal court. One Hawes, 
who was treasurer of the city of Covington, in that 
State, was extradited from Canada upon a charge of 
forgery, and was tried and acquitted. He was then 
called to answer a charge of embezzlement, which is 
not an offense embraced within the provisions of the 
treaty relating to extradition. He refused to plead, 
and asked for a discharge without trial, and an 
opportunity to return to Canada, After an ex- 
haustive argument by counsel, the court, Judge 
Jackson, of Louisville, delivering the opinion, 
granted the request. The opinion maintains that 
extradition is not a matter of natural obligation, 
but rests wholly upon express treaty stipulations, 
which cannot be extended by construction; that the 
enumeration of certain crimes in a treaty operates 
as an exclusion of all others, and that, without any 
express stipulation, there is an implied obligation 
to try for no crime other than those named in the 
warrant of extradition, and that it is the duty of 
courts to observe this implied obligation of a pub- 
lic treaty. The decision attacks directly the doc- 
trine heretofore advocated in some of our courts, 
and upheld by our diplomatic officials in the Wins- 
low case. It lays down, however, the only consist- 
ent, honest and safe rule, and the one always in- 
sisted upon by us. As the prisoner was discharged 
and immediately left for Canada, there is no proba- 
bility that the question will be passed upon by the 
higher courts in this case, but we have little doubt 
that if it is, Judge Jackson will be sustained. The 
offenses for which extradition is usually allowed are 
numerous enough to embrace every criminal act that 
may be committed by an individual, independently 
of opportunity given by the injured party, and the 
government should not be put to the expense of 
bringing home for trial those guilty of other crimes. 
Besides, the rule heretofore insisted upon has led us, 
and is liable again to lead us, into international 
difficulties that embarrass the operation of the 
machinery designed to suppress crime. Most of 


the newspapers have taken strong grounds in favor 
of the rule we condemn, and have created an 
apparent popular sentiment in the same direction, 


Vout. 16.— No. 10. 





but the decision of the Kentucky court indicates 
that this sentiment is not by any means prevalent, 
although it may be temporarily popular, 


Upon the first of January next the Irish judicial 
system will undergo a transformation no less radi- 
cal and important than that which two years ago 
took place in England. The new organization is 
to be very like the present English one. All the 
existing higher tribunals of Ireland, with the excep- 
tions of the Bankruptcy Court and Court of Admi- 
ralty, are to be consolidated as ‘‘ the Supreme Court 
of Judicature in Ireland,” and this Supreme Court 


|.is to be divided into a ‘‘High Court of Justice,” 


exercising original jurisdiction, and a ‘‘ Court of 
Appeal,” exercising appellate jurisdiction. The 
Irish bench, under this scheme, will consist of the 
Lord Chancellor and two salaried appellate judges, 
and fifteen judges of first instance. These officials 
are to be reasonably well compensated —the Lord 
Chancellor receiving £8,000, or about $40,000 a 
year; the appellate judges £4,000, or about $20,000 
each, and the other judges sums ranging from 
£3,500, or $17,500, to £5,000, or $25,000, per annum, 
In these new courts law and equity are to be con- 
currently administered, and all legal and equitable 
remedies are to be equally available in any division 
of the High Court. The ‘‘rules of court” to regu- 
late trial and procedure are to be framed and issued 
in council by the Lord Lieutenants, on the recom- 
mendation of the judges or the majority of them. 
In other words, the Code of Civil Procedure now in 
force in England is to be adopted, with such modi- 
fications as may seem necessary to adapt it to the 
Irish courts. Thus another jurisdiction adopts the 
New York judicial system, and there is little doubt 
that other parts of the British Empire, where that 
system does not already exist, will soon do likewise. 
After that, perhaps Massachusetts and Illinois will 
try the Code. X 


In the New York Court of Common Pleas, on the 
81st ult., Judge Robinson made some pertinent 
remarks in regard to the award of excessive fees to 
counsel in instances where large estates are adminis- 
tered by officers of the court. The case in question 
was one of assignment, being entitled the Matter of 
the Accounting of Scott, Assignee. A referee, to 
whom had been given the duty of passing upon the 
assignee’s accounts, in his report awarded to various 
attorneys large sums for services. To an attorney 
who represented a creditor of the estate holding a 
claim of $134, was awarded the sum of $400. A 
special trustee of the estate was awarded $6,000, 
though his legal fees would amount to less than 
$4,000. The assignee was entitled to legal commis- 
sions of $11,392. The referee gave him $40,000, 
and his legal counsel $11,000. How much the 
referee was awarded for his own fees does not ap- 
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pear, but it is to be presumed that they corresponded 
in liberality to those dealt out to others. The court 
very properly refused to confirm this report, saying 
that, in the distribution of estates intrusted by law 
to their administration, the courts act for absent 
creditors and unrepresented parties who repose with 
confidence in their care, and no right exists in them 
to sequester the money equitably belonging to 
others on lavish and injudicious allowances to trus- 
tees and attorneys. The amount of the estate men- 
tioned was upwards of $1,000,000, but the court 
says that the simple employment of officers of the 
law to aid an assignee having that amount to ad- 
minister, does not necessarily, or by any just deduc- 
tion from the magnitude of the sum, ‘‘ entitle them 
to any increased compensation for their services be- 
yond what might be allowed where the fund was 
small in amount.” While compensation for legal ser- 
vices performed in reference to property must be, to 
some extent, measured by the amount involved, the 
action and reasoning of Judge Robinson are right. 
One of the charges made by the public against the 
lawyers is, that they plunder estates falling into 
their hands for settlement. The courts should see 
to it—and they can do so—that such charges are 
not justified. The exorbitant awards to counsel, 
referees, receivers, assignees and others, permitted 


by courts, especially in the city of New York, has 
tended to make the profession unpopular, and we 
are glad to see that the Court of Common Pleas 
means to pass such awards no longer. 


An article in the current number of the North 
American Review, by Mr. Thomas A. Scott, President 
of the Pennsylvania Railroad Company, contains 
some valuable suggestions as to the legislation re- 
quired to prevent a recurrence of labor strikes and 
mobs, of the character recently prevailing along the 
principal lines of railway in this country. He sug- 
gests that the Federal government is alone able to 
deal with such disturbances, and cites in proof of 
this the fact that the strikers and rioters took care 
to let alone those railroads which were in the hands 
of receivers appointed by United States courts. 
He might have added the other circumstance that, 
so far as they were able to doso, the rioters avoided 
interfering with the passage of mail trains. The 
organization of our government unintentionally fa- 
vors the success of a mob. In many States the 
mayor of a city must first exhaust his power before 
he can call on the county authorities, then the sheriff 
must essay his strength, and if he fails he may call 
on the State. Then the State must make an unsuc- 
cessful trial, so as to put it in a position to apply to 
the Federal government for aid. In other words, 
the rioters must be victorious over the public au- 
thorities upon three occasions, before a power which 
must be submitted to, interferes. The fundamental 





principle upon which our government is formed, 
certainly does appear to leave the danger of mob 
violence in localities unprovided for, yet we do not 
know but that our authorities are as successful in 
checking mobs as those of countries where the cen- 
tral government undertakes that business, as in 
France, for instance. Perhaps the railway interests 
of the country should be under the control of the 
Federal government, but not merely because the 
strikers destroyed railway property. 


The judges of the Federal courts in Indiana, who 
committed persons for interfering with trains upon 
railroads in the hands of receivers, have concluded 
to remit a portion of the penalties imposed; the 
object in imposing such penalties, namely, to main- 
tain the authority of the courts and prevent the repe- 
tition of the offense, having been substantially accom- 
plished. We regret that this action has been taken. 
A brief imprisonment is but little punishment to 
those who engage in the work of wrecking rail- 
roads, and while most of those who committed such 
acts had, probably, no actual knowledge that they 
were guilty of a contempt of court, they knew 
well enough that they were violating the law, and 
they had little care what they did so long as it did 
not injuriously affect themselves. If they merited 
the attention of the Federal courts at all, they de- 
served and should suffer the punishment inflictec 
upon them. 


The daily newspapers, from time to time, call at- 
tention to the existence of a system of persecution 
that defendants in criminal cases pending before 
the Federal courts in the Northern District of New 
York are subjected to by reason of the great terri- 
torial extent of that district. Persons accused of 
some trifling violation of the revenue or other Fed- 
eral statutes, are dragged long distances fur com- 
mitment and trial, and if out on bail are subjected 
to very great expense in attending and procuring 
the attendance of witnesses at places remote from 
their homes and business, where the court may be 
held. The various court officers, such as marshals 
and deputies, and the hangers-on, are interested in 
making the annoyances to which a defendant is put 
from this circumstance, as great as possible, these 
individuals being paid mileage fees for traveling 
or pretending to travel about the State, in the per- 
formance of their duties. Now and then a judge, 
when his attention is called to a case of more 
than ordinary hardship, censures the acts of 
the officers, but this does but little good. The 
trouble is in the territorial extent of the district, 
and the numerous places where the courts hold 
their sessions. The district should be made into 
two, or the business should be so divided as to do 
away with the necessity of a trial or appearance by 





THE ALBANY LAW JOURNAL. 


159 








a defendant at sessions of the courts appointed to 
be held at places remote from his residence. 


Our courts have almost every kind of subject 
brought before them for adjudication, but they are 
as yet relieved from the necessity of determining 
whether the dress of a clergyman, while officiating 
in his church, is proper, or whether certain acts are 
legitimate, or whether certain church decorations 
are lawful. In the case of Risdale v. Clifton, re- 
cently decided, the argument of which occupied the 
attention of the Judicial Committee of the Privy 
Council from January 23 to February 1 of this year, 
inclusive, and the report of which occupies twenty- 
four double column pages of the Law Times Reports, 
the questions discussed were, whether it is lawful 
for the officiating minister to wear, during the ser- 
vice of the holy communion, the vestments known 
as an alb and a chasuble; whether it is lawful for 
the officiating minister, while saying the prayer of 
consecration in the communion service, to stand on 
the west side of the communion table, with his face 
to the east and his back to the people; whether it is 
lawful for the minister to use, in the administration 
of the communion, bread made in the form of cir- 
cular wafers; and other questions of like nature. 
The result of the discussions is not of the slightest 
importance to the profession on this side of the 
water, but the subject forms no inconsiderable part 
of the body of the English law, and is one upon 
which no small amount of talent and learning are 
employed. 


ee 
NOTES OF CASES. 

In Lynch v. Fallon, recently decided by the Su- 
preme Court of Rhode Island, the action was for 
services as a broker, in negotiating an exchange of 
real estate. The plaintiff, who was employed by a 
corporation to sell its land, exchanged that land 
for the land of defendant, who agreed to compen- 
sate him for making the exchange, and after it was 
made promised to pay the sum for which the action 
was brought. It did not appear that the corpora- 
tion for which plaintiff was also acting in the mat- 
ter, and against which he made a claim for services 
therein, knew of his agreement with defendant. 
The court held defendant not to be liable, saying 
that the general rule is, that though a person may 
be entitled to: pay from both parties to a sale or ex- 
change, where he acts merely as a middleman to bring 
them together (Rupp v. Sampson, 16 Gray, 398; 
Siegel v. Gould, 7 Lans, 177), he cannot be allowed 
to serve as an agent or broker for both, because in 
such case there is a necessary conflict between his 
interest and duty, and he is exposed to a tempta- 
tion to sacrifice the interests of both his principals 
to secure his double commissions, See, as support- 
ing this view, Farnsworth v. Hemmer, 1 Allen, 494; 
Walker v. Osgood, 98 Mass. 348; Pugsley v. Murray, 





4 E. D. Smith, 245; Hverhart v. Searle, 71 Penn. St. 
256; Raisin v. Clark, 41 Md. 158; 20 Am. Rep. 
66; Schwartze v. Yearly, 31 Md. 270; Morrison v. 
Thompson, L. R., 9 Q. B. 480; Rice v. Wood, 118 
Mass. 183; 18 Am. Rep. 459. In some cases it is 
intimated that where the employment by both is 
known to both he can recover from both. Pugsley 
v. Murray, supra, but even this has been denied. 
In Raisin v. Clark, supra, the court says: ‘It is per- 
haps possible for the same agent to serve both 
parties to such a transaction honestly and faith- 
fully, but it is very difficult to do so, and the temp- 
tation to do otherwise is so strong that the law has 
wisely interposed a positive prohibition to any such 
attempt.” And see to the same effect, Morrison v. 
Thompson, supra. 


In Hopkins et al. v. Great Northern Railheay Co., 
36 L. T. Rep. (N. S.) 898, recently decided in the 
English Court of Appeal, it is held that the owner 
of an ancient ferry is not entitled to maintain an 
action for disturbance of the ferry against persons 
who provide a new mode of transit to meet the 
requirements of a new traffic. In this case, a rail- 
way company, under the powers of the act under 
which it was incorporated, constructed a rail- 
way bridge and a footway, which was used by 
the public as a means of access to the station 
and other places across a river. The plaintiffs 
owned an ancient ferry about half a mile lower 
down the river. In consequence of the building of 
the bridge, the traffic by the plaintiff's ferry ceased, 
and the ferry was given up. The plaintiff brought 
an action against the company to recover compen- 
sation awarded by an umpire under the statute, 
for the disturbance of the ferry. The court held, 
reversing the decision of the Queen’s Bench Divis- 
ion, that the company was not liable on the ground 
that (1) no action would lie against it for disturb- 
ance of the ferry if the bridge and footway had not 
been made under the powers of the Company’s Act, 
and (2) that the plaintiffs were not entitled to com- 
pensation under the statute, as the plaintiff's loss 
was occasioned by the working of the railway, and 
not by the construction of the railway works. The 
court, in its decision, overrules the case of Regina 
v. Cambrian Railway Co., 25 L. T. R. (N. §.) 84; 
L. R., 6 Q. B. 422. The ferry proprietor is put by 
it upon the same ground that proprietors of turn- 
pike roads, of canals, and others who have suffered 
from the diversion of traffic by means of railways. 
In this country it has been held that a legislature 
having granted a ferry franchise may authorize the 
erection of bridges that will take the trade and 
travel away from the ferry and destroy the fran- 
chise, without any compensation to the owners of 
the ferry for such damage. See Piatt v. Covington 
Bridge Co., 8 Bush, 81; Charles River Bridge Oo. v. 
Warren Bridge Co., 11 Pet. 420. 
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SOME RECENT DECISIONS — 20Ts AMERICAN. 


[as volume gives us selections from 26 volumes 

of reports of the States of Alabama, Illinois, 
Iowa, Maine, Maryland, Massachusetts, Michigan, 
New Hampshire, New York, New Jersey, West 
Virginia and Wisconsin. In a cursory examination 
we have noted a few of the more curious and strik- 
ing cases reported. 

The chief interest of the Wisconsin cases is in 
several cases involving the constitution and practice 
of the courts. In Matter of Goodell, 39 Wis. 232, 
the right of women to be admitted as attorneys was 
thoroughly considered and denied. Some of Chief 
Justice Ryan’s opinion is so excellent that we must 
find room for it. He says: 


‘* So we find no statutory authority for the admis- 
sion of females to the bar of any court of this 
State. And with all the respect and sympathy for 
this lady which all men owe to all good women, we 
cannot regret that we do not. We cannot but think 
the common law wise in excluding women from the 

rofession of the law. The profession enters largely 
into the well-being of society; and to be honorably 
filled and safely to society, exacts the devotion of 
life. The law of nature destines and qualifies the 
female sex for the bearing and nurture of the 
children of our race, and for the custody of the 
homes of the world and their maintenance in love 
and honor. And all life-long callings of women, 
inconsistent with these radical and sacred duties of 
their sex, as is the profession of the law, are de- 
partures from the order of nature, and, when volun- 
tary, treason against it. The cruel chances of life 
sometimes baffle both sexes, and may leave women 
free from the peculiar duties of their sex. These 
may need employment, and should be welcome to 
any not derogatory to the sex and its proprieties, or 
inconsistent with the good order of society. But 
it is public policy to provide for the sex, not for its 
superfluous members; and not to tempt women from 
the proper duties of their sex by opening to them 
duties peculiar to ours. There are employments in 
life not unfit for female character. The profession 
of the law is surely not one of these. The peculiar 
qualities of womanhood, its gentle graces, its quick 
sensibility, its tender susceptibility, its purity, its 
delicacy, its emotional impulses, its subordination of 
hard reason to sympathetic feeling, are surely not 
qualifications for forensic strife. Nature has tempered 
women as little for the judicial conflicts of the court- 
room, as for the physical conflicts of the battlefield. 
Womanhood is moulded for gentler and better 
things. And it is not the saints of the world who 
chiely give employment to our profession. It has 
essentially and habitually to do with all that is 
selfish and malicious, knavish and criminal, coarse 
and brutal, repulsive and obscene in human life. It 
would be revolting to all female sense of the inno- 
cence and sanctity of their sex. Shocking to man’s 
reverence for womanhood and faith in woman, on 
which hinge all the better affections and humanities 
of life, that woman should be permitted to mix pro- 
fessionally in all the nastiness of the world, which 
finds its way into courts of justice; all the unclean 
issues, all the collateral questions of sodomy, in- 
cest, rape, seduction, fornication, adultery, preg- 
nancy, bastardy, legitimacy, prostitution, lascivious 
cohabitation, abortion, infanticide, obscene publi- 





cations, libel and slander of sex, impotence, divorce; 
all the nameless catalogue of indecencies, la chron- 
ique scandaleuse of all the vices and all the infirmi- 
ties of all society, with which the profession has to 
deal, and which go toward filling judicial reports 
which must be read for accurate knowledge of the 
law. This is bad enough for men. We hold in too 
high reverence the sex, without which, as is trully 
and beautifully written, le commencement de la vie est 
sans secours, le milieu sans plaisir, et le jin sans con- 
solation, voluntarily to commit it to such studies 
and such occupations. Non tali auxilio nee defenso- 
ribus istis should juridical contest be upheld. Rever- 
ence for all womanhood would suffer in the public 
spectacle of woman so instructed and so engaged. 
This motion gives appropriate evidence of this 
truth. No modest woman could read without pain 
and self-abasement, no woman could so overcome the 
instincts of her sex as publicly to discuss the case 
which we had occasion to cite supra, King v. Wise- 
man, And when counsel was arguing for this lady, 
that the word ‘person,’ in § 32, ch. 119, necessarily 
includes females, her presence made it impossible 
to suggest to him as reductio ad absurdum of his 
position, that the same construction of the same 
word in § 1, ch. 37, would subject woman to prose- 
cution for the paternity of a bastard, and in §§ 39, 
40, ch. 164, to prosecution for rape. Discussions 
are habitually necessary in courts of justice, which 
are unfit for female ears. The habitual presence of 
woman at these would tend to relax the public 
sense of decency and propriety. If, as counsel 
threatened, these things are to come, we will take 
no voluntary part in bringing them about.” 

A more admirable piece of judicial wisdom, 
more replete with humane and chivalrous feeling, 
or couched in a more beautiful style, it will be 
difficult to find in the law books. We commend it 
to the woman who wants to be a lawyer, and at the 
same time a consideration of the anonymous case 
on the subject of slander, 60 N. Y. 262, which 
was embraced in 19th American, but to which we 
did not deem it best, when reviewing that volume, 
to draw particular attention. 

In Matter of Mosness, 39 Wis. 509, it was held 
that a non-resident cannot be admitted to the bar, 
although he is a counselor in good standing where 
he resides; and a statute authorizing such admission 
is invalid. At the same time the court observed 
that foreign counsel would always be heard with 
pleasure, ev gratia. In Van Slyke v. Trempealeau, 
ete., Ins. Co., 39 Wis. 390, it was held that a statute 
authorizing actions, in which the judge was inter- 
ested or prejudiced, to be tried by consent before a 
counselor of the court, was unconstitutional, and a 
pefson assuming to act under it was not even a 
judge de facto. They have a curious law in that 
State, under which ‘‘ mere imputation of prejudice 
to the circuit judge, made in proper time by either 
party to a civil action, entitles the party making it 
to a change of the venue.” It was to save the ne- 
cessity of such change in such cases that the statute 
under discussion was passed. 

Another case in another State, where the court 
was in trouble with its own working, was Dalrymple 
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v. Williams, 63 N. Y. 361. There the foreman of a 
jury announced a verdict different from that agreed 
upon, and it was so recorded. Held, that affidavits 
of the jurors were competent evidence to prove the 
mistake. A valid distinction is drawn between 
affidavits of jurors to impeach a verdict recorded in 
conformity to the agreement, and to correct a ver- 
dict recorded contrary to the agreement. 

The so-called trade-mark case of Meneely v. Meneely, 
62 N. Y. 427, we have several times noticed. The 
attempt of one brother to restrain another brother 
from the honest use of the family name in a rival 
establishment of the same kind of business, was 
defeated. 

The case of Youngblood v. Sexton, 32 Mich. 406, 
may stand among the curiosities of nomenclature. 
As might be supposed, Sexton was too much for 
Youngblood in the long run. 

The subject of double insurance is illustrated in 
two cases. In Gee v. Cheshire County Mutual Fire 
Insurance Co., 55 N. H. 65, the plaintiff, having 
a valid insurance in one company, with a condition 
against double insurance, ‘‘ whether valid or not,” 
obtained a policy from the defendants on the same 
property, also conditioned against double insurance. 
Held, that the first policy did not terminate 
instantly upon the execution of the second, so as to 
save the condition in the second, and that there 
was a double insurance within the terms of the 
second policy; and semble that the condition in the 
first policy, making it void in case of an invalid in- 
surance, was void. In Thomas v. Builders’ Mutual 
F. Ins. Co., 119 Mass. 121, the same doctrine was held 
as to the point decided, and in addition it was held 
that the assured could enforce the first policy, al- 
though he had received payment of the second. 
The latter case is accompanied by a long and excel- 
lent note. 

A rather singular question arose in Rockport v. 
Walden, 54 N. H. 167, where it was held that where 
the statute of limitations-has run on a debt, the 
debtor’s right to the defense is vested, and any 
statute which afterward annuls or takes it away is 
unconstitutional. 

As against carriers of passengers, the scales of 
justice are very nicely balanced in Pullman Palace 
Car Company v. Reed, 75 Ill. 125, and Ohio, ete., 
Railroad Company v. Lackey, 78 id. 55. In the 
former case, a passenger, who had purchased a ticket 
for a berth in a sleeping car, lost it, and gave evi- 
dence to the conductor that he had done so, but 
refusing to pay again, the conductor expelled him 
without violence, and he was compelled to ride in a 
common car. It was held that he could recover of 
the owners of the car the price of his ticket, and a 
reasonable compensation for his trouble and incon- 
venience, but not exemplary damages, and a verdict 
of $300 was held excessive. The circumstances 
showed that the berth ticket would have been una- 





vailable to any one finding it. In the other case, a 
statute making railroad companies liable ‘‘for all 
expenses of the coroner and his inquest, and the 
burial of all persons who may die on the cars, or 
who may be killed by collision or other accident 
occurring to such cars or otherwise,” was held un- 
constitutional, so far as it attempts to impose lia- 
bility where there has been no negligence or viola- 
tion of law. This was certainly a most extraordi- 
nary statute, and could only be justified on the 
theory that such corporations are liable to any sort 
of tax, at the caprice of the legislature, in consider- 
ation of the rights bestowed upon them. 

Man’s instinctive love of physical liberty was seri- 
ously rebuked in Luke v, State, 49 Ala. 30. A pris- 
oner set fire to the jail where he was confined, solely 
for the purpose of escaping, and controlled the fire 
with water saved from his allowance, so that no 
great injury was done. Still this was held arson. 
Our State and some others are more lenient. But 
if the Alabama courts cannot make allowance for 
one’s natural repugnance to staying in jail, they cer- 
tainly can for one’s conduct when he is suffering 
from ‘‘ the tremens.” In Beasley v. State, 50 Ala. 
149, a confirmed drunkard, while suffering from a fit 
of delirium tremens which had lasted several days, 
committed a homicide; held, that a charge that 
upon the evidence the prisoner was guilty of murder 
in the first degree or nothing, was erroneous; the 
question when the ‘‘drunk” stopped and the 
‘*tremens” began, should have been submitted to 
the jury. This is probably right, certainly humane, 
although to the uninstructed it might seem strange 
to say, that if a man commits a homicide when he 
is moderately or even very drunken, he is guilty of 
murder, and yet if he has drunk so hard as to pro- 
duce delirium tremens, and in that condition com- 
mits the act, it may be excusable. ‘‘Drink deep 
or taste not,” should be the motto of those who 
nerve themselves for bloody deeds by alcoholic stim- 
ulants. 

A very nice question of contributory negligence, 
as between master and servant, came up in Gibson v. 
Erie Railway Co., 63 N. Y. 449. A conductor of a 
freight train on defendant’s railroad, just as the 
train was moving out of a depot, jumped on a car, 
and climbed on the ladder to the top, when he was 
knocked off by the projecting roof of the depot, 
and killed. He was familiar with the road; had 
passed over it daily for seven years; the roof was 
three feet higher than the car, and had not been al- 
tered after he entered defendant’s employ. There 
was no evidence that it was his general or special 
duty to go on top of the cars, but it was shown that 
his place between stations was in the caboose. The 
question was submitted to the jury, who found for 
the plaintiff, of course. This is now set aside. The 
judge writing the opinion puts the reversal on the 
ground, first, that the deceased was familiar with 
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the danger, and second, that it was not shown that 
it was necessary or proper for him to incur it at the 
time in question. Of the seven judges five con- 
curred, one putting his concurrence on the second 
ground; one did not vote, and the other dissented. 
So difficult it seems to be to get a precise and satis- 
factory determination of the doctrine of contribu- 
tory negligence. 

The case of Wolcott v. Mount, 9 Vroom, 496, in- 
volving the question of the measure of damages on 
breach of implied warranty of personal property, 
has reached the ultimate court of New Jersey. This 
is the turnip-seed case, where it was held, as in our 
case of Passinger v. Thorburn, that if one sells seed 
as and for a particular kind of seed, and with proper 
cultivation it fails to produce the proper crop, he is 
liable for the difference between the two crops. We 
have hitherto commented on this doctrine, and can 
see no reason to change our opinion that it is ex- 
travagant, oppressive, and grossly disproportion- 
ate to the circumstances. The doctrine of the Con- 
necticut case cited in the note seems much more 
reasonable, namely: ‘‘the measure of damages was 
the cost of the seed, the value of the labor in pre- 
paring the ground for it and planting it, and the 
interest on these sums, less the general benefit of the 
labor to the land.” On a mere implied warranty, 
why should the seed-vendor be charged with the 
value of the anticipated crop, when the failure is 
through no fault of his own? ‘‘Paul may plant, 
and Apollos may water, but God giveth the in- 
crease.” 

The important question of the liability of muni- 
cipal corporations for injuries produced by culverts, 
was considered in Van Pelt v. City of Davenport, 42 
Iowa, 308. It was held that the city was bound to 
exercise reasonable care, judgment, and skill in the 
construction, but that it was not liable for the mis- 
judgment of a competent engineer as to the capacity ; 
also that if plaintiff could have protected his prop- 
erty at slight cost, he cannot recover more than the 
expense of such protection. An excellent note is 
appended. 

Two important cases on the subject of nuisance 
call for notice. Campbell v. Seaman, 63 N. Y. 568, 
is a case which we have twice before noted in its 
progress to the ultimate court. The defendant man- 
ufactured brick with the use of anthracite coal, 
thereby producing a noxious vapor, which, borne by 
the wind over the plaintiff’s lands, destroyed the 
fruit and shade trees and shrubbery about his resi- 
dence. The brick yard had been used before the 
plaintiff purchased his lands, and although not un- 
~ interruptedly, for more than twenty-five years. Held, 
that plaintiff was entitled to damages and to an 
injunction restraining the use of coal producing such 
vapors. In the opinion the principal brick kiln 
cases are reviewed. In regard to the claim that it 


is inequitable to restrain a useful industry in favor 





of mere articles of luxury, the court somewhat rhe- 
torically remarks: 

‘*The plaintiffs had built a costly mansion, and 
had laid out their grounds and planted them with 
ornamental and useful trees and vines, for their 
comfort and enjoyment. How can one be compen- 
sated in damages for the destruction of his orna- 
mental trees, and the flowers and vines which sur- 
round his house? How can the jury estimate their 
value in dollars and cents? The fact that trees and 
vines are for ornament or luxury entitles them no 
less to the protection of the law. Every one has the 
right to surround himself with articles of luxury, and 
he will be no less protected than one who provides 
himself only with articles of necessity. The law 
will protect a flower or a vine as well as an oak.” 


Turning then to Brightman v. Bristol, 65 Me. 426, 
we find an action against a town, under a statute, 
to recover three-fourths the value of a porgy-oil fac- 
tory destroyed bya mob. The offensive character 
of the business was held to be no justification. 
‘*Porgy-oil is an article of commerce,” say the 
court, ‘‘and its manufacture an honest and lucrative 
one.” The opinion contains an interesting review of 
cases where buildings have been similarly destroyed. 

In Maine they have reasonable ideas of the sanctity 
of Sunday. Thus, in O'Connell v. Lewiston, the 
statute against “travelling” on Sunday was held 
not to be infringed by ‘‘a young lady, who, on the 
Lord’s day, walks one-fourth of a mile to her aunt’s 
house, and calls there and invites her cousin to walk 
with her, and they then proceed to walk three- 
fourths of a mile simply for exercise in the open air.” 
The young lady, having in the walk ‘‘ stubbed her 
toe” against the loose end of a plank in the side- 
walk, recovered $1,800 for the injuries sustained. 
Although in Wisconsin a contract made on Sunday 
is invalid at law, yet they held in Knoz v. Clifford, 
38 Wis. 651, that the maker of a promissory note, 
dated on asecular day, is estopped, as against a bona 
Jide holder, from showing that it was made on Sunday. 

The question of the rights of an accused person 
testifying in his own behalf, was again up in State 
v. Wentworth, 65 Me. 234, and it was held that he 
could not refuse to answer on cross-examination on 
the ground that answering would criginate him. 
This was a complaint for selling intoxicating liquors. 
Chief Justice Appleton waxed logically merry in 
the discussion, observing: ‘‘Now what was the 
matter under investigation? <A sale by the defend- 
ant or his servant in his shop. It matters not 
whether the sale or the authority to sell is denied. 
His answer is exonerative. The question is put, 
‘Did you have any bottles there filled with gin, 
whisky, rum, and brandy, pint, quart and half- 
pint bottles?’ Shall the question be answered ? 
The question is pertinent to thecase. A sale is de- 
nied. Before selling he must have liquors to sell. 
Selling implies having. It is important to prove 
having. Having being admitted, for what purpose 
were they had? Were they like — 
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* Broken teacups, wisely kept for show,’ 





or were they a standing notice to the incomer, in- 
viting him to partake of their contents? ” 

Some cases involving the domestic relations de- 
serve remark. In Hawkins v. Providence, ete., R. R. 
Oo., 119 Mass. 596, it was held that a married 
woman cannot maintain an action in her own name 
against a common carrier for loss of personal 
apparel furnished her by her husband, or purchased 
by her from moneys jointly earned bythem. This is 
differently held in this State. In Mewhirter v. 
Hatten, 42 Iowa, 288, where by statute a married 
woman was alone authorized to bring action for an 
injury to her person, it was held that the husband 
also had a right of action for consequential injury 
to himself for loss of her labor and service. In 
Noice v. Brown, 9 Vroom, 228, an agreement of a 
married man to marry, when he should obtain a di- 
vorce in a suit then pending, was held contrary to 
public policy and void. Thus exemplifying the 
doctrine of the song, “’Tis best to be off with the 
old love, before we get on with the new.” It is 
quite refreshing to our profession to know that an 
infant is liable, as for necessaries, for an attorney’s 
services in defending him in bastardy proceedings. 
So says Barker v. Hibbard, 54 N. H. 539. It must 
be borne in mind, however, that the infant is only 
liable for reasonable fees. ‘Any express promise 
he may make to pay exorbitant fees to his attorney 
will be void.” In Freeman v. Robinson, 9 Vroom, 
383, the absence of legal obligation of the father, 
at common law, to support his infant child, is re- 
iterated, and it is held, that a subsequent promise 
by the father to pay for goods sold his minor child, 
without his knowledge or consent, is invalid for 
want of legal consideration. That the wife is not 
a “relation” of her husband, was held in Cleaver v. 
Cleaver, 39 Wis. 96. 

Brown v. Inhabitants of Vinalhaven, 65 Me. 402, is 
a very queer case. The selectmen of a town, in 
the performance of a statutory duty, employed a 
nurse in a small-pox hospital established by the town, 
and suffered him to depart without being properly 
disinfected, whereby plaintiff took the disease. 
Held, that the town was not liable. 

Of interest in these ‘‘ centennial” times is the 
case of Old South Society in Boston v. Crocker, 119 
Mass. 1, involving the right of the religious society 
occupying the ‘‘Old South Church” to sell the 
edifice. The Hancock mansion has been pulled 
down; the old State House is on its last legs; the 
“Old South” evidently is doomed; and we expect 
nothing less than the desecration of the ‘‘ Cradle of 
Liberty ”’—old Faneuil Hall,—and probably the 
next generation of Boston yankees will sell Bunker 
Hill Monument for building stone. 


We have not exhausted the interest of this 


volume, but have no more space to devote to it. 





LETTER FROM RUFUS CHOATE. 


\ E are indebted to Raphael J. Moses, Jr., Esq., of 
New York, for a copy of the following interest- 
ing letter from Rufus Choate: 


Boston, 26 Jan’y, 1855. 
I. D. WADDELL, Cedar Turn: 

My DEAR Sir—I hope you will do me the justice 
to believe that I have intended long since to acknowl- 
edge your letter, but that a succession of cases, some 
ill health and some absences, have hindered me until 
any reply will seem, Iam afraid, ungraceful and un- 
welcome. If, even now, however, I could convey 
a single useful suggestion, I should the less regret 
the delay. I take it for granted that, in regard to 
strictly professional studies, you do not mean to 
solicit any hint. In our profession we are nothing, if 
we are not first and thoroughly lawyers; aud, to be- 
come such, there is but one way. Such a course as 
Hoffman’s, with some changes of particular books, 
extended and distributed over ten years of labor, at 
the rate of at least three hours a day, over and above 
all that you need for your current business, will set 
you very high in this indispensable attainment —the 
knowledge of our science. 

But I suppose you are thinking rather of subsidiary 
pursuits and accomplishments? I would unite then 
with the thorough mastery of the American law 
proper, which you are to practice, as much of the civil 
law as possible. This it was which gave Legare so 
much fulness and so much elegance of matter. The 
civilians are subtle, copious and exact. 

You, of course, know where all that learning is to 
be had; but I would look, too, into the Casuists for 
analysis; for ethical distinctions; for the direction of 
the head and level: Samen de Legibus and de Legis- 
latione is a good book, and represents a class. He was 
a Jesuit, you know. But the great problem is, after 
all, how to give to your legal attainments their utmost 
power of impression on others; on the bench; on the 
bar; the community; the time. And this conducts 
you at once into the circle of elegant, various, yet 
kindred, acquisition and accomplishment. 

In my judgment, the first book to read and thor- 
oughly digest, is Quintillian. See there how the 
most splendid of legal rhetoricians —the lights of the 
Roman bar were trained to their marvellous perfec- 
tion in the practice of forensic debate. I would trans- 
late him — a page or two a day — understand him per- 
fectly, and apply all his weighty and mature counsels — 
apply by adapting them to the altered circumstances 
of our time. He who masters him, knows how to be- 
come the most finished of the profession of the law. 
Add Aristotle and Cicero day and night, and of the 
moderns Bacon, Burke, and then all the best English 
fine writers of prose and verse. 

* You get your idea of the fine legal orator,”’ then 
from Quintillian, Cicero and Aristotle; but, to realize 
it in yourself, the indispensable studies are ethics (in 
which I include the publicists, Grotius, Puffendorf, 
etc., as well as the various moral kinds), and history. 
All knowledge will help, but these are nearest. His- 
tory you must know to understand the sources and 
causes and spirit of laws; ethics to enrich and guide 
your reasonings on facts and your judgment of actions 
and of character. McIntosh, Smith, Jeremy Taylor 
(in cases of conscience) Cicero, Whewell and Rush are 
of this kind. 
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Nothing will set your fortunes earlier, and if your 
legal and general studies are faithful, nothing will 
mark you more conspicuously and brilliantly than a 
rich, select and copious English style. 

This, with his emotional nature and eloquent feel- 
ing, placed Erskine at the head of the bar of England, 
in an hour and forever. 

This, more than any thing else (always excepting 
his prodigious learning and power of logic), made the 
spell of Pinkney’s orations. The tendencies of the 
bar are to a cheap, extemporaneous, impoverished 
gobble. To counteract this, resolve to be master of our 
mother tongue; it will cost you a life-time, and it is 
worth it. Write every day. If too exhausted for 
original composition, translate, say from Demosthenes, 
Cicero, Tacitus, Seneca, Pascal — selecting the choicest, 
most lively and most energetic expression. Burke, 
Dryden, Johnson, Shakespeare, Jeremy Taylor, Spen- 
cer have all the words. Never, under any circum- 
stances, sleep without having read for the language 
one page ina great author. It will lift up your spirit, 
dilate your conceptions, insensibly color and warm 
your vocabulary. Fluency is not the thing. Rich 
and weighty speech is power! But I have run through 
my letter. I wish you the loftiest success, and look to 
handsome things from you. 

Your friend and servant, 


Rurvus CHOATE. 
——— > --—_—- 


DEFICIENCY ON FORECLOSURE SALES — 
WHEN MORTGAGOR NOT LIABLE FOR. 


CITY COURT OF BROOKLYN, AUGUST, 1877. 


RUSSELL V. WEINBERG ET AL. 


A mortgagor sold the mortgaged property to W., who 
assumed the payment of the mortgage. When the 
mortgage became due the property could be sold for 
sufficient to satisfy it, and he requested the mortgagee 
to immediately foreclose it. The mortgagee neglected 
to do so, and the property depreciated in value so that 
there was a deficiency on foreclosure sale when made. 
7 that the mortgagor was not liable for the defi- 
ciency. 


CTION to foreclose a mortgage. The facts appear 


in the opinion. 
Rufus L. Scott, for plaintiff. 
Roger H. Lyon, for defendant McCrum. 


Reynotps, J. The defendant McCrum, after mak- 
ing the mortgage in suit, conveyed the mortgaged 
premises to defendant Weinberg, she assuming the 
payment of the mortgage. Upon the maturing of the 
bond and mortgage, McCrum having then come into 
the position of surety, requested the plaintiff (the 
mortgagee) to proceed immediately to fureclose and 
collect the debt, on the ground that the premises, 
which were then sufficient to satisfy the mortgage, 
might depreciate so as to become an inadequate secu- 
rity. The plaintiff neglected for a year to commence 
his suit, and the proof now shows that although the 
premises were of sufficient value to pay the mortgaged 
debt and costs of foreclosure at the time the request 
was made, they have since so far depreciated as to 
make it altogether probable that there will be a defi- 
ciency after applying the proceeds of the sale. The 
question is whether defendant McCrum should be 
made liable for such deficiency. 

The rule seems to be, that if the creditor omits to do 
an act, on the requirement of the surety, which equity 


= 





and his duty to the surety enjoins on him to do, and 
the surety is injured by the omission, the latter ought 
not to be held. That duty enjoins upon the creditor 
to enforce payment from the party primarily liable, 
and if being requested by the surety to collect the 
debt when it is collectible from such party, by measures 
of active diligence, the creditor refuses or neglects to 
do it until it becomes uncollectible from the principal, 
such conduct ought to be a defense in equity to any 
suit brought against the surety to charge him with the 
payment of the debt. But failure on the part of the 
creditor to comply with the request of the surety to 
enforce payment of the debt will not exonerate the 
surety unless it result in actual injury to him, and then 
only to the extent of such injury. The solvency of 
the debtor or the sufficiency of the fund at the time 
when the request to collect was made, and subsequent 
insolvency or insufficiency, are essential parts of the 
defense of the surety, and must be alleged and proven 
by him. Thomas on Mort. 70, 71; Remsen v. Beekman, 
25 N. Y. 552. 

Plaintiff claims, however, that defendant McCrum 
has not brought himself within the rule releasing sure- 
ties, he not having shown that the defendant Wein- 
berg is insolvent; and that, as it does not appear but 
that plaintiff may be able to collect any deficiency out 
of her, defendant McCrum is not shown to have sus- 
tained any injury from the plaintiff's delay. 

The answer to this is, that if it turns out that the 
deficiency can be collected from Weinberg, it will be 
the duty of the plaintiff to so collect it, and in that 
case there is no occasion fora decree holding the de- 
fendant McCrum; but if it cannot be collected from 
Weinberg and the defendant McCrum should be made 
liable, he would be thereby damnified through the 
plaintiff's neglect to the precise extent of the payment 
which he would thus be compelled to make. The 
mortgage having been collectible out of the property 
when the surety requested its collection, he ought not 
now to be called upon to make up for the subsequent 
depreciation of the property, and therefore there 
should not be any such direction against him in the 
judgment. Such direction, if effectual, would compel 
him to meet a deficiency which would not have existed 
if the creditor, the plaintiff, had complied with his 
reasonable request. 

There must be judgment for a sale of the premises, 
and making the defendant Weinberg liable for any de- 


ficiency. 
——_>—_—__—_- 


MUNICIPAL NEGLIGENCE, 


SUPREME COURT OF MICHIGAN, JUNE, 1877. 


- City oF LANSING v. TOOLAN. 


Damages for negligence cannot be recovered against a mu- 
nicipal ee for an injury resulting from the 
plan of a public work, as distinguished from its mode of 
execution. So held, where the injured party had fallen 
into a ditch which was dug across a highway, but was 
not covered to the full width of the road. 

The determination of the plan of a public road isin the 
nature of legislative action, the lawful exercise of which 
can neither be a wrong nor be transferred to courts and 
juries from the body to which it belongs. 

Negligence may be predicated of the construction and sub- 
— management of a public work, but not of its 
plan. 


CTION for injuries received by plaintiff from fall- 
ing intoa ditch across the highway in the city 
of Lansing. The facts appear in the opinion. 
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Opinion of the Court by Cooxery, Ch. J. 

Toolan brought suit against the city of Lansing to 
recover damages for an injury received by him from 
falling into a ditch which, he alleges, was cut by au- 
thority of the city across one of its streets, and negli- 
gently left uncovered and unguarded. The facts ap- 
pear to have been that one Van Keuren was employed 
by the city to build a wing to one of the bridges over 
Grand river, and that in the prosecution of that work 
he found it necessary to cut the ditch in question across 
a street near it to keep the water, after a heavy rain- 
fall, from rushing against and destroying his unfinished 
wall. This he did on his own responsibility, covering 
it with plank to the width of sixteen feet. While it 
remained in this condition, Toolan, in turning off 
the street in passing along one evening, fell in the 
ditch and was injured. There were questions of his 
negligence on the trial below which are immaterial 
here. The city afterward paid Van Keuren for his 
work, and allowed the ditch to remain for a sewer. 
The case was put to the jury as one of negligence, and 
plaintiff recovered. 

It is claimed, in support of the judgment, that the 
city has accepted and ratified the act of Van Keu- 
ren in cutting the ditch and partially covering it, and 
is therefore liable on the principles laid down in Detroit 
v. Corey, 9 Mich. 165. It was on this ground that the 
plaintiff recovered below. 

When the case was tried in the Circuit Court, the case 
of Detroit v. Beckman, 34 Mich. 129, was not reported, 
If it had been, the circuit judge would probably have 
instructed the jury differently. It was there decided 
that the city could not be held liable to one who had 
fallen into an open sewer and received an injury 
thereby, where the only ground of complaint was, 
that the city had not covered the sewer where it 
crossed a street to the extent which due and proper 
care required. If the city, in this case, had instructed 
Van Keuren to make and cover the ditch or sewer as 
he did, the facts would have resembled very closely 
those in the Beckman case, and the two could not 
have been distinguished in principle. The point of the 
decision was, that a lawful exercise of legislative ac- 
tion cannot be a wrong; and as the determination of 
the plan of a public work is in the nature of legisla- 
tive action, there must be something besides the 
proper execution of the plan—some negligence in its 
execution, or some other distinct wrong — before the 
muuicipality constructing the work could be held re- 
sponsible for a tort. 

Now, had Van Keuren been employed by the city to 
cut the ditch for a sewer, and cover it for the passage 
of teams as he did, puttingit precisely in the condition 
in which it was when Toolan was injured, the city, 
under the decision in Beckman’s case, could not have 
been held liable as for negligence in not providing for 
covering it further. In planning a public work a mu- 
nicipal corporation must determine for itself to what 
extent it will guard against possible accidents. Courts 
and juries are not to say it shall be punished in dam- 
ages for not giving to the public more complete pro- 
tection; for, as was shown in Beckman’s case, that 
would be to take the administration of municipal 
affairs out of the hands to which it has been intrusted 
by law. What the public have the right to require of 
them is, that in the construction of their works after 
the plans are fixed upon, and in their management 
afterward, due care shall be observed; but negligence 
is not to be predicated of the plan itself. 





This disposes of the present case. If we assume the 
original responsibility of the city for Van Keuren’s 
act, then the only fault in the case was in not provid- 
ing further covering for the ditch or sewer. But that 
goes to the plan only; it has nothing to do with the 
execution of the plan, which, indeed, is not com- 
plained of. 

The judgment must be reversed with costs, and a 


new trial ordered. 
———__>___—_— 


NOTES OF RECENT DECISIONS. 


Banks and banking: taxation : tax on bank notes.—The 
act of March 3, 1865, as amended by the act of July 13, 
1866, section 3412, R. S., imposes a tax of ten per 
cent upon all the notes of individuals and of State 
banks or banking associations, whether they are the 
issue of the bank “ using them as circulation ’’ or not. 
United States Cire. Ct., 8S. D. Alabama, Jan. 19, 1877. 
District Sav. Assoc. v. Marks (Int. Rev. Record). 

Contempt: interference with receiver operating rail- 
road.—A receiver is an officer of the court, whose duty 
it is to protect the property and operate the roads un- 
der the direction and order of the court. The prop- 
erty thus placed in his possession, is considered as 
properly belonging to the court, and of course entitled 
to its protection by a]l the means which are at the dis- 
posal of the court, and the court, being a national court, 
has a right to callupon the nation, as such, to enforce 
its orders. In proceedings as fora contempt of court, 
for interfering with railroads in the hands of a re- 
ceiver, the court proceeds in a summary manner, and 
the accused is not, of right, entitled to a trial by jury. 
The court will not proceed summarily to punish an 
offender, except where the offense is clearly proved. 
United States Cire. Ct., Indiana, Aug. 3, 1877. King 
v. Railway Company. 

Damages: measure of: diversion of water of stream. 
—Where the water of a stream had beer diverted from 
flowing in its accustomed channel, by reason of the 
erection by H. of a dam at its source, whereby A., 
through whose land it had flowed, sustained damage, 
held, that the measure of damages was the difference 
in the market value of the property of A. as a farm 
and ore bank immediately before H. appropriated the 
stream, and immediately afterward as affected thereby, 
without regard to the fact that A. had formerly used 
the water, or might hereafter require it for use in 
washing the ore obtained from his ore bank. Sup. Ct., 
Pennsylvania, May 21,1877. Hanover Water Co. v. 
Ashland Iron Co. (Week. N. Cases). 

Highway: fee of land in street: [dedication and 
abandonment: rights of original owner on abandon- 
ment.—Where the owner of land dedicates it to a city 
for a street, the fee remains in him, and reverts to him 
when the street is vacated or abandoned. His rights 
therein cannot be divested by any direct legislative 
act. Sup. Ct., Illinois, June 22, 1877. Helm v. Webster. 

Insurance: contracts interrupted by the war: effect of 
suspension of payments : duty of insured: domicile : stay 
law.—Contracts of insurance entered into before the 
late war, between parties afterward separated in dom- 
icile by the belligerent lines, were not abrogated, but 
only suspended by the war. Acc. Insurance Co. v. Hen- 
dren, 24 Gratt. 540, and cases there cited. This suspen- 
sion extends to che stipulation requiring payment of 
premiums at dates falling within the period of such 
separation. Nor, in such case, is it material whether 


tender of such payment was made at the day, or not, 
even though the insurer’s agent resident in the State 
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of the domicile of the insured prior to the war, con- 
tinued to reside there, on the same side with the in- 
sured, whilst the insurer and insured were so sepa- 
rated. If such tender would in any case be material, 
it will at any rate not be when, before the premium in 
question became due, such agent had publicly pro- 
claimed his purpose not to receive any more premiums, 
which declaration was probably made known to the 
insured, and the cause of the failure to tender; and 
especially when the insurer, after the war, refused to 
ratify the act of said agent, in receivirg payment of a 
premium from another person as much as a month be- 
fore the premium in question was due. In such case, 
however, it is the duty of the insured to tender pay- 
ment within a reasonable time after the war, if living, 
and his failure so to do will occasion a forfeiture of 
the policy. But in case of the death of the insured 
pending the war, his personal representative would be 
under no obligation to make such tender; for then 
there would be in the hands of the insurera fund of the 
insured, out of which he could deduct the unpaid pre- 
minm. Nothing more would then be necessary on the 
part of the insured than that the insurer should, 
within a reasonable time from the end of the war, be 
informed of such death, and of its date. Such infor- 
mation will be sufficient, though unaccompanied by 
any formal demand of payment, or assertion of right 
to it. An insurance company chartered by another 
State, but doing business in this State in compliance 
with the statutes of 1855-6, is to be considered for the 
purpose of being sued as domiciled in this State, and 
is entitled to rely on the statute of limitations just as 
if it were a company which had been chartered by the 
legislature of this State. The several acts of the Gov- 
ernment of Virginia during the war, suspending the 
statutes of limitations, were valid to prevent the run- 
ning of said statutes to 3d of March, 1866. Acc. John- 
son v. Gill, 27 Gratt. 587. And the time from 2d of 
March, 1866, to Ist of January, 1869, is to be left out of 
the computation under said statutes, by virtue of the 
seventh section of the act of March 2, 1866, commonly 
known as the Stay Law. Acc. Danville Bank v. Wad- 
dill, 27 Gratt. 448. Though such company had, after the 
war, expressly revoked the powers of the resident agent 
it had had before the war, and had never afterward ap- 
pointed another in his place, service of process on such 
agent will, nevertheless, be effectual under the statutes 
in that behalf, to give jurisdiction of an action against 
such company. The provisions of said statutes of 
1855-6 were amendatory of the previous law, and ex- 
tended as well to policies previously issued, as to poli- 
cies thereafter issued; and a foreign company doing 
business in the State under the same, at the time said 
amendments were enacted, and continuing to do busi- 
ness afterward in compliance with all said statutes, 
must be taken to have accepted said provisions, and 
be bound by them. Sup. Ct. of Appeals, July 12, 1877. 
Life Insurance Company v. Duerson’s Executor (Va. 
L. Jour.). 

Legacies and annuities: when chargeable wpon land: 
devise to charitable uses: when void: when subject of 
such devise descends wpon heirs subject to charges.—H., 
by his will, declared that P. was to have the collection 
of all the rents of his real estate and interest of mort- 
gages and pay the same over to his executors. After 
giving certain legacies and annuities, he then directed 
his executors, ‘“‘ after the payment of the above lega- 
cies and the expiration of all the life estates where I 
have given annuities,’ to erect a certain charitable 





asylum, and for that purpose the testator gave “all 
the rest and residue of his estate, both real and per- 
soval.”’ Held, that from the blending of the real and 
personal estate, and from the terms of the disposition 
of the residue, the annuities were chargeable upon the 
residue of the estate. The testator having died 
within a month from the date of the will, query 
whether the devise to the charitable use could 
be declared void in a proceeding to which the bene- 
ficiaries of that devise had not been summoned, and 
in which they had no part, but held that, even if the 
devise were void, the residue descended upon the heirs 
and next of kin subject to the testator’s intention that 
the real and personal estate should be blended into a 
residuary fund and subject to the original charges. 
Sup. Ct., Pennsylvania, January 26, 1877. Davis’ Ap- 
peal, Hanbest’s Estate (Week. N. Cases). 

Payment: secwred notes given to fall due at different 
dates: distribution of collateral security. —When a trust 
deed is given to secure a debt for which seven promis- 
sory notes are passed, payable at various periods, and 
in case of default, sale is to be made and the notes 
paid whether due or not, and the fund realized from 
the sale is insufficient to pay all the notes in full, the 
holders thereof are entitled to a pro rata distribution, 
without regard to the order in which the notes mature 
upon their face. Sup. Ct., District of Columbia. 
Ocean Nat. Bank v. Brown (Wash. L. Rep.). 

Powers: trust: power of distribution : does not include 
power of limitation as to character of estate given : trust 
created under such power void.—A devise of a power to 
make distribution of testator’s estate among his chil- 
dren does not enable the donee of the power to settle 
the estate in trust for those children for life, remain- 
der to their appointees or heirs. If such a settlement 
is made the trust is void, and the legal estate vests in 
the children in fee. A testator gave an estate to his 
wife for life, with power ‘“‘to make any division or 
distribution of my whole estate, real and personal, 
among my children,’ (naming them) ‘** in such shares 
aud proportions as she, in her own discretion, may 
think best, hereby confirming all bequests aud devises 
and all directions and orders made by her in regard to 
the same.’’ She devised the whole estate in trust to 
pay the income in equal proportions to the children, 
remainder in fee as to each share of the principal to 
the appointees of the children, or the persons who 
would take under the intestate law. Held, that the 
trust was void, and that the legal estate vested abso- 
lutely in the children in equal shares. Sup. Ct., Penn- 
sylvania, January 22, 1877. Smith's Estate, Appeal of 
Fidelity, etc., Co. (Week. N. Cases). 

Recording act: vendor’s lien: rights of creditor of 
grantee: homestead. — Where the vendor’s lien is re- 
tained in a contract of sale of land, though the con- 
tract is not recorded, the vendor’s lien is superior to 
that of a judgment creditor of the vendee. Wherea 
grantor, in a conveyance of land, had claimed home- 
stead in the notes given for the purchase-money by 
his grantee, and the conveyance is afterward set aside 
as fraudulent and void as to creditors, the grantor may 
claim homestead as against the creditors in the land or 
the proceeds thereof. Sup. Ct. of Appeals, Va., July, 
1877. Shipe v. Repass (Va. L. Jour.). 

Sale of personal property: sale of cattle in open market: 
caveat emptor.—In an action for fraud and deceit in 
the sale of “fat cattle,” in open market, which, it was 
alleged, were affected with the ‘“‘ Texas fever,” held, 
that the mere concealment of facts in a sale in open 
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market does not vitiate the sale. Where there is no 
warranty, the doctrine of caveat emptor prevails. Sup. 
Ct., Illinois, June 22, 1877. Morris v. Thompson. 

Ships and shipping: tug towing vessel: duty and lia- 
bility of tug. — Where there is a general employment 
by a vessel, of a tug to tow her in and land her at the 
particular place designated, the tug necessarily under- 
takes to bring with it the necessary skill and ability 
to perform that service, and it has the right, and it is 
its duty to direct the vessel being towed, in the man- 
agement of her helm, so that she may aid in making 
the landing sought to be accomplished. U.S. Dist. 
Ct., N. D., Ohio. Smith v. Schooner Southwest. 

Statute of frauds: verbal lease for a year to commence 
in futuro: holding over.—If a tenant, under a lease for 
a year, holds over, he holds the premises, in the ab- 
sence of a new agreement, subject to the same terms 
and conditions as in the original lease; that the hold- 
ing over rests upon a new implied contract, and not 
upon the former lease. Held, that a verbal lease for 
the period of one year, tocommence in futuro, is valid, 
and not within the statute of frauds of Colorado. 
Sup. Ct., Colorado. Sears v. Smith (Ch. Leg. News). 

Statute of frauds: parol promise to pay the debt of 
another : liabilities of indorsers. — The holder of a prom- 
issory note sued the second indorser, who paid the 
note before judgment. In a subsequent action by the 
second against the first indorser, defendant offered to 
prove by parol that plaintiff was, in fact, surety for 
the maker of the note, and that he placed his name on 
the back of the note by mistake, Held, that the evi- 
dence was not admissible. 

Per Paxson, J. It makes no difference as regards 
the effect of the statute of frauds, whether the party 
invoking it be plaintiff or defendant. Sup. Ct., Penn- 
sylvania, May 28,1877. Hawr v. McNair (Week. N. 
Cases). 

Transfer of cause to Federal court: sufficiency of affi- 
davit for.—An affidavit for transfer of cause to a 
Federal court,which merely states that certain parties 
to the suit are non-residents of the State where suit 
is brought, but fails to state that they are residents of 
some other State, is insufficient. Such affidavit should 
show affirmatively the citizenship of the parties, and 
that they are residents of some other State of the 
United States. Sup. Ct., lowa. Delaware R. R. Const. 
Co. v. Davenport & St. P. R. R. Co. (Ch. Leg. News). 


———_>-__—. 
NOTES OF ENGLISH CASES. 


COVENANTS IN DEEDS AS TO CHARACTER OF BUILD- 
INGS ON LAND CONVEYED. — ALTERATION OF NE- 
GOTIABLE INSTRUMENT. 

HE question as to what is a private residence lately 
came before Vice-Chancellor Bacon, in a case of 

German v. Chapman, 25 W. R. 802, and it received an 

answer that cannot fail to be a startling one to many 

householders. The plaintiff had, together with others, 
purchased an estate in the rural neighborhood of 

Sevenoaks, and had divided it into plots on which to 

erect villa residences of a superior character. The 


conveyance of each plot contained a covenant on the 
part of the purchaser, and so as to bind the land and 
the future owners thereof, not to build more than a 
certain number of houses on it, at a cost of not less 
than £1,000 each, or £1,800 for a pair of semi-detached 
houses, and “that no house or building to be erected 
on the land should be used or occupied otherwise than 





as and for a private residence only, and not for any 
purpose of trade.’’ The vice-chancellor held, in the 
case of one of the plots, that this covenant would not 
be broken by the erection thereon, by the Institution 
for the Education of the Daughters of Missionaries, of 
a building to be used asaschool or bome for a hun- 
dred female orphans, the objects of the institution. 
His lordship said that he could not conceive that there 
was any doubt as to the meaning of the words, adding 
that the term ‘purpose of trade’’ explained more 
fully what was meant by the term “‘ private residence.”’ 
He did not, however, rest solely on this ground, which 
would, perhaps, have been intelligible, although it 
would have rendered the words ‘‘ otherwise than as 
and for a private residence only”’ practically super- 
fluous. But he contended, apparently with much 
animation, that the proposed building would, in the 
fullest and most ample sense, be used as a private 
residence only. The committee, he said, had placed 
themselves in loco parentis to these children; and, 
since, if they had had a hundred children of their own, 
they could not bave been restrained from building a 
home for them, no more could they be restrained 
from building a home for these objects of their care. 
‘*Suppose,’’ continued his lordship, ** that a Turkish 
pasha were to come over to this country with several 
of his wives and a hundred children, might he not 
build a house on this land? Perhaps this is an absurd 
illustration, but it shows that a hundred people may 
live in a private residence.’’ This latter proposition 
no one can doubt; but then, in the case proposed, the 
building would really be somebody’s private residence, 
namely, the pasha’s. But, in the case before the court, 
the building could not accurately be described as any- 
body’s private residence; certainly not the commit- 
tee’s, for they would not reside there, and as to the 
children it would be a very public residence indeed. 
As to the actual intention of the owners it cannot, we 
think, be doubted what it was, namely, that the houses 
should be used in the ordinary way in which private 
residences in England are used, and not, for example, 
for such a purpose as an asylum for a thousand idiots, 
even though the keepers of the idiots derived no 
emolument from keeping them. Whether the actual 
intention was sufficiently expressed by the words of 
the covenant must, it seems, be considered doubtful, 
since the vice-chancellor is unable to conceive an in- 
terpretation which to us appears to be the only inter- 
pretation conceivable. 


A case of Cohen v. Mitchell, which was tried by Mr. 
Justice Lush, without a jury, at the Leeds Assizes, 
raised a question of considerable importance. It was 
an action on a bill of exchange for £100. In February 
of the present year, Mitchell offered the bill in ques- 
tion to the plaintiff for discount. The plaintiff dis- 
counted it, retaining the sum of £8, and paying to 
Mitchell £92 in cash. It was a three months’ bill. 
The plaintiff did not discover till he came to enter the 
bill in his bill-book, after Mitchell had left, that the 
date of the bill was the 29th of December, 1877, a 
period of ten months in advance of the time when the 
transaction took place. All parties treated the bill 
as one which was then running to maturity. The 
plaintiff, discovering what he took to be a clerical 
error, altered the 7 into a 6, thus making the date of 
the bill the 23th of December, 1876. Evidence was 
tendered for the defendants to show that their inten- 
tion was to date the bill on the 29th of January, 1877, 
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and that the insertion of the 29th of December, 1877, 
was a mistake in the name of the month, and not in 
the date of the year. His lordship rejected the evi- 
dence on this ground, that it was seeking to contra- 
dict and qualify the legal effect of the bill. In de- 
livering judgment, he said, ‘‘ It is established that the 
alteration of a bill in any material part, by the holder, 
makes the bill so varied null and void. If the figures, 
denoting the year for this bill, are to be considered 
material, the plaintiff cannot recover upon it; and, as 
the amount he paid was not advanced by way of loan, 
but by way of discount, in effect as a purchase of the 
bill, he cannot recover that either. On the other 
hand, if the alteration in the bill is such as not to vary 
its legal effect, then it is not a material alteration, and 
does not affect the holder’s rights. Iam of opinion 
the alteration of the figure 7 into a 6 was, in this case, 
an immaterial alteration. In construing contracts, 
words which are repugnant and insensible are to be 
rejected. If the year inserted in the bill had been 
1777, or 1977, it plainly would have been repugnant 
and insensible; no one could have doubted that the 
date would have been rejected. The date of Decem- 
ber, 1877, on a bill of three months, discounted in Feb- 
ruary, 1877, is also obviously a mistake, and is equally 
repugnant and insensible, and must on that ground be 
rejected, and the bill treated as if the date of the year 
had been left in blank, in which case the law would 
have supplied the only possible date, namely, Decem- 
ber, 1876. This is the date which the plaintiff has in- 
serted, and he has not, in so doing, altered the legal 
effect of the bill, and is therefore entitled to judg- 
ment.’’ 
—_—9—___——. 
RECENT BANKRUPTCY DECISIONS. 
ATTACHMENT. 

Priority between creditors: levy subsequent to attach- 
ment: dissolution of attachment. — Where an attach- 
ment upon property of the bankrupt for its full value 
is dissolved by an adjudication, a judgment creditor 
who has made a levy subject to such attachment is not 
entitled to priority as against the assignee. But 
where a creditor has obtained a valid and effectual 
lien by attachment, and has prosecuted his suit to 
judgment, and made an execution levy, his lien under 
such levy is to be considered as prior in time to that 
of other creditors who have levied attachments in the 
meantime, and is not affected by the dissolution of the 
attachments. U.S. Dist. Ct., E. D. Wisconsin. In re 
Steele, 16 Nat. Bankr. Reg. 105. 


‘ DISCHARGE. 

Requirements as to assets: voluntary and compulsory 
cases.—In the absence of consent by creditors in volun- 
tary cases, no matter when commenced nor when the 
debts were contracted, the assets must pay 30 per cent, 
or there can be no discharge. In compulsory cases, 
if otherwise entitled thereto, the bankrupt is entitled 
to a discharge, irrespective of the assent of creditors 
or the amount of his assets. U.S. Dist. Ct., W. D. 
Michigan. In re Gifford, 16 Nat. Bankr. Reg. 135. 

FRAUD. 

1. In purchase of goods: new promise after discharge. 
—Where one purchases goods under a contract to pay 
cash on delivery, and, upon delivery, ships them be- 
yond the control of the vendor, and then refuses pay- 
ment, such conduct may be regarded as a fraud in the 
creation of the debt under section 33 of the Bankrupt 
Act, and his discharge will not release him. Wherea 





new promise to pay is made after a discharge, such 
discharge will not preclude a recovery. Sup. Ct., 
Illinois. Classen v. Schoeneman, 16 Nat. Bankr. Reg. 
99. 

2. What is, under bankrupt law. — When A obtains 
goods of B, representing himself to possess property 
which he does not possess, and such representations 
induce a credit which the seller would not give with- 
out it, A has ‘‘created”’ a debt * by fraud,”’ in viola- 
tion of the Bankrupt Law, section 5117, Revised Stat- 
utes U.S. When A obtains goods, making no other 
special promise of payment than is involved in the 
ordinary assumpsit or undertaking to pay for goods 
purchased, but deliberately intending at the time not 
to pay for them, he has “ created’”’ a debt by “ fraud,” 
in violation of the provisions of the Bankrupt Law in 
section 5117, Revised Statutes U.S. U.S. Dist. Ct., 
Delaware. In re Alsberg, 16 Nat. Bankr. Reg. 116. 


HABEAS CORPUS. 


Discharge of bankrupt under: practice and pleading: 
arrest for fraud. — Where a bankrupt is in prison or 
under arrest fora debt which is not dischargeable in 
bankruptcy, the United States court, on a writ of 
habeas corpus, will uot discharge him. ‘* Order 27 in 
Bankruptcy,”’ prescribed by the Supreme Court of the 
United States, for the regulation and government of 
the courts in bankruptcy matters, as regards the arrest 
of the bankrupt, and petition for release, must be con- 
strued as not applying to cases where the debt is dis- 
chargeable. The question to be determined is one of 
fact, viz.: Was the debt for which the bankrupt was 
arrested dischargeable under the Bankrupt Law, or 
not? This question must be determined by the court 
or judge hearing the habeas corpus case, on all the legal 
evidence within its or his reach. No ex parte affidavits 
made in the State courts as to character of the debt 
contracted, and no evidence of want of authority in 
the State courts to arrest for the frauds contemplated 
by section 5117 of the Revised Statutes, will be per- 
mitted to interfere with the full examination from all 
sources of evidence of the simple fact, whether the 
debt was or was not dischargeable under the Bankrupt 
Act. If the debt for which the prisoner is arrested is 
of such a character, it matters not that the State laws 
do not give authority to arrest for the frauds men- 
tioned in said section 5117, Revised Statutes. It is the 
character of the debt as affected by the frauds men- 
tioned in the said section which is the subject of 
investigation, and not the grounds of arrest which the 
creditor may or may not have under the State laws. 
If the debt is dischargeable in point of fact, on the 
evidence before the court, no declaration to the con- 
trary in any State proceedings will be considered. 
The provisions of law in reference to the writ of habeas 
corpus, sections 760 and 761, Revised Statutes U. S., 
when the petitioner claims the protection of a United 
States law against his imprisonment, are conclusive 
on the judge or court hearing the case, as to the admis- 
sion of all legal evidence touching the right to retain 
in custody or discharge. U.S. Dist. Ct., Delaware. 
In re Alsberg, 16 Nat. Bankr. Reg. 116. 

JUDGMENT. 

Lien of, under Oregon law: docket entry. — The lien 
given by section 266 of the Oregon Civil Code, upon 
the docket of a judgment, arises from the docket and 
not the judgment; it is a strict legal right, and must 
stand or fall by the statute which gives it. The docket 
entry is not a part of the judicial proceeding which 
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ends with the entry of judgment, and therefore such 
entry cannot be referred to for the purpose of supply- 
ing omissions or explaining ambiguities in the docket; 
but the latter must be complete in itself. A judgment 
which, by its terms, cannot be enforced against the 
property of a party cannot become alien thereon. U. 
8S. Dist. Ct., Oregon. In re Boyd, 16 Nat. Bankr. Reg. 


137. 
PARTNERSHIP. 


Bankruptcy of one partner: rights of solvent partner: 
subrogation.—Where a partnership of two partners in 
equal interest were bound as a firm as surety for a 
debt, and a decree was rendered against the firm for 
the debt, to be paid, and which was paid, out of the 
social assets, the firm having been dissolved, and a 
balance having been left due, but not ascertained by 
judicial judgment or decree, from one of the partners 
to the other, and the partner who owed the balance 
having, after all this, gone into bankruptcy. Held, 
that the solvent partner had no right to be subrogated 
to the rights of the creditor of the firm, who obtained 
the decree for half the amount paid, against the indi- 
vidual estate of the bankrupt partner, as against other 
creditors of that partuer. U.S. Dist. Ct., E. D. Vir- 
ginia. In re Smith, 16 Nat. Bankr. Reg. 113. 

SET-OFF. 

When not allowed: knowledge of suspension: compen- 
sation: jurisdiction.—A court of equity will not aid a 
debtor to a bankrupt’s estate to set off debts bought 
upon a speculation of the probable dividends against 
the debt he owes the estate. Knowledge that a mer- 
chant has suspended payment generally includes a 
constructive knowledge of each particular suspension. 
A creditor who receives a composition from his bank- 
rupt debtor, with full knowledge of all facts, is not 
entitled afterward to require a set-off to be enforced 
by a court of equity which he had opportunity to 
assert at the time the composition was made. The 
courts of law in Massachusetts have authority to ad- 
just credits. U.S. Dist. Ct., Massachusetts. Hunt v. 
Holmes, 16 Nat. Bankr. Reg. 101. 

——__——__—. 


RECENT AMERICAN DECISIONS. 

NEW JERSEY COURT OF ERRORS AND APPEALS— 
NEW JERSEY COURT OF CHANCERY—NEW JERSEY 
PREROGATIVE COURT.* 

CORPORATE STOCK. 

Transfer of stock held in pledge: preswmption: exec- 
utor.— A person holding stock in a fiduciary capacity 
has, prima facie, no right to pledge it to secure a debt 
growing out of an independent transaction uncon- 
nected with the trust; and whoever tukes it as security 
for such a debt, does so at his own peril. A certificate 
of stock accompanied by an irrevocable power of attor- 
ney, either filled up or in blank, is, in the hands of a 
third party, presumptive evidence of ownership in the 
holder. And where the party in whose hands the cer- 
tificate is found is a holder for value, without notice 
of any intervening equity, his title cannot be im- 
peached. The holder of the certificate may fill up the 
letter of attorney, execute the power, and thus obtain 
the legal title to the stock. And such a power is not 
limited to the person to whom it was first delivered, 
but inures to each bona fide holder into whose hands 
the certificate and power may pass. Mere knowledge 
on the part of a purchaser that an executor or adminis- 





* To appear in 1 Stewart’s (28 N. J. Eq.) Reports. 





trator is dealing with the assets in a fiduciary capacity, 
is not enough to raise suspicion or to put the party on 
inquiry, for the reason that it is their primary duty to 
dispose of the assets and settle the estate. A sale and 
transfer by them is ordinarily in the line of their duty. 
The common duty of a trustee is not administration 
or sale, but custody and management for his cestuis 
que trust. Prall v. Tilt (Court of Errors). 


INTEREST. 

When one receiving money paid by mistake, not liable 
for.—One to whom money is paid and who receives it 
believing that it is his due, is not liable for interest 
upon it before demand made and refusal to pay, nor 
until he shall have reason to be satisfied that he ought 
to repay it, and shall know to whom he should pay it. 
Ashhursi v. Field’s Administrator. 

MORTGAGE. 

Of after-acquired property. — A mortgage of after- 
acquired property can only attach itself to such 
property in the condition in which it comes to the 
mortgagor’s hands. If it is already subject to mort- 
gages or other liens, the general mortgage does not dis- 
place them, though they may be junior in point of 
time, it only attaches to such interest as the mortgagor 
acquires. Williamson, Trustee, v. New Jersey South. R. 


R. Co. 
MUNICIPAL CORPORATION. 


Sewers in streets of city.—The common council of the 
city of Newark, having the power to construct drains 
and sewers whenever the public good requires it, and 
to provide generally for the protection and mainten- 
ance of the health of the city, may lawfully, and with- 
out compensation to the owners of the fee, use the 
streets, not only for the purposes of an ordinary sewer, 
but also for the drainage of any stagnant or running 
water, whenever the public health, comfort or con- 
venience will be thereby promoted. Stoudinger v. 
Mayor of Newark (Court of Errors). 


PAYMENT. 

Appropriation to contract ultra vires. —When the 
appropriation of money On different contracts, some 
of which are ultra vires, is made by the debtor himself, 
the payment is valid, notwithstanding the existence 
of the legal objection to the contract under which the 
work was done, and to which the money was applied. 
Williamson, Trustee, v. New Jersey South. R. R. Co. 

RAILROAD. 

Rolling stock on, when real estate: mortgage of rolling 
stock. — As between a mortgagee and an execution 
creditor, rolling stock of a railroad company mort- 
gaged with the railroad is part of the realty. Where 
the rolling stock is mortgaged with the road and its 
fixtures necessary to the operation of the road, the 
necessity which exists to use it in order to use the real 
estate itself, the peculiar connection between the roll- 
ing stock and the road, are themselves — if it be con- 
ceded that such stock is personal property — sufficient 
reasons for holding that the provision of the act con- 
cerning mortgages, requiring immediate delivery and 
coutinued possession of chattels mortgaged, or filing 
instead thereof, is inapplicable to such mortgages. The 
fact that the mortgagee of chattels had taken posses- 
sion of them under his mortgage, before the judgment 
creditor recovered his judgment, will not give validity 
to the mortgage as against the latter if the mortgage 
was not filed according to the provision of the act con- 
cerning mortgages, and there were not immediate de- 
livery and continued possession of the goods according 
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to the provisions referred to. Williamson, Trustee, v. 
New Jersey South. R. R. Co. 


RECORD. 

Unauthorized cancellation of mortgage by clerk or 
register.—The unauthorized cancellation of record of a 
mortgage by the clerk or register, without the knowl- 
edge or consent of the mortgagee, will not affect the 
rights of the latter under the mortgage, even as against 
a bona fide purchaser of the mortgaged premises, with 
notice of the mortgage, though he has no notice that 
the cancellation was unauthorized, and presumed, from 
the certificate of cancellation, that the lien of the 
mortgage was extinguished. Harris v. Cook. 


SALE OF PERSONAL PROPERTY. 

Fraud: rescission of contract.— Where, on a sale of 
chattels, the delivery of security for the price was to 
be simultaneous with the delivery of the goods, and 
by fraud the vendor was induced to accept a worthless 
security instead of the valuable one for which he had 
stipulated, and he had not waived his right to the 
security to which, by the contract, he was entitled, 
held, that he might rescind the contract of sale at any 
time after discovery of the fraud, no innocent third 
party having become interested in the property before 
he gave notice of his intention to rescind, and it not 
appearing that any injustice would be done to the 
wrong-doer by allowing the rescission. Williamson, 
Trustee, v. New Jersey South. R. R. Co. 

TAXATION. 

1. Sale of lands for taxes: estate conveyed. — Under a 
sale of lands for the payment of taxes, the estate only 
which the owner had at the time of the assessment 
passes. The estate acquired by a mortgagee, prior to 
the assessment, is not affected by such a sale. Morrow 
v. Dows. 

2. Legislative power as to taxes. — The legislature has 
power to make taxesa lien paramount to all rights 
which the citizen may acquire in lands, and mort- 
gages or liens taken after the enactment of such laws, 
would be postponed to the payment of the public 
revenues. Ib. (Court of Errors.) 

a en 
BOOK NOTICES. 
PROFFATT ON NOTARIES. 


A Treatise on the Law Relating to the Office and Duties of 
Notaries Public throughout the United States, with Forms 
of Affidavits, Acknowledgments, Conveyances, Deposi- 
Son, ee and Legal Instruments. By John Prof- 
fatt, LL. B., Author of * Curiosities and Law of Wills,” 
“A Treatise on Trial by Jury,” etc. San Francisco: 
ae Whitney & Co. New York: Hurd & Houghton, 


HIS will be found a very useful work for those offi- 
cers for whom it is intended, and being the only 
one covering the same ground, or supplying the same 
information, it will soon prove a necessary article of 
furniture in law offices, banks and wherever the notary 
or commissioner of deeds is called upon to perform 
the duties of his calling. The author, in this volume, 
first gives a history of the office, tracing it from the 
time of the early Roman law up to the present. The 
following topics are then treated in the order given, 
Appointment of Notaries, Office and Duties, Acknowl- 
edgment of Deeds, including Acknowledgments by 
Married Women, Affidavits, Depositions, Duties reia- 
tive to Negotiable Paper, Notarial Acts as evidence, 
Commissioners of Deeds. Then follow a large num- 
ber of forms, including Acknowledgments according 
to the laws of the different States, Affidavits, Deposi- 





tions, Deeds, Mortgages, etc., such as are usually found 
in a form book. A table of cases cited and a well- 
made index completes the book. The chapter giving 
the statutes concerning acknowledgments is very full, 
the provisions of the laws of the different States con- 
cerning execution, acknowledgment, married women 
and dower being briefly stated. The chapter on Nego- 
tiable Instruments gives the law relating to acceptance, 
demand, notice and protest, and is a very good com- 
pendium upon this subject. The chapter on Commis- 
sioners of Deeds is, however, not at all complete, and 
is of very little value. The forms given seem to be 
good, though while this part of the volume embraces 
more than properly belongs to the subject treated, it 
does not go far enough to render it of any advantage 
generally. Nevertheless, the volume will be found, as 
a whole, of so much use to those for whom it is de- 
signed, that these short-comings are excusable. The 
printing and binding of the book are done in the best 
manner. 


MITCHELL ON CONTRACTS FOR SALE OF LAND. 
The Equitable Relations of Buyer and Seller of Land under 
Contract and before Conveyance. Two Lectures before 
the Law Academy of Philadelphia. By E. Coppée 
Mitchell. Philadelphia: Rees, Welsh & Co., 1877. 

This little volume contains two lectures prepared by 
the author for the Law Academy of Philadelphia, and 
delivered before that institution in April, 1877. They 
are printed as originally written, without material 
change. The author treats of the law as administered 
in Pennsylvania, and after briefly considering the gen- 
eral principles of specific performance, divides his 
subject into the following heads: Requisites of Con- 
tract; Effect of Contract; Effect of Liens; Effect of 
Sheriff's Sale; Remedy upon Contract. The lectures 
are oy intended as an outline of the subject dis- 
cussed, but being accurate in the statements of princi- 
ple, and also very pleasant reading, they are well 
worthy the perusal of all interested in real estate law. 


Wisconsin Reports, Vou. XLI. 


Reports of Cases Argued and Determined in the Supreme 
Court of the State of Wisconsin, with Tables of the Cases 
and principal matters. O.M.Conover, Official Reporter. 
Vol. XLI, containing Cases Determined at the August 
Term, 1876, and at the January Term, 1877. Chicago: 
Callaghan & Company, 1877. 


The cases of general interest reported in this volume 
do not seem to be very numerous, though there are 
several of rather more than ordinary value. Huas, 
administrator, v. C.& N. W. Ry. Co., p. 44. A boy 
ten years old was run over at a street crossing. The 
train was running at unlawful speed at the time, but a 
verdict in favor of plaintiff for damages for such 
death was sef aside, on the ground of the contributory 
negligence of the boy in trying to run across the track 
in front of the train which killed him. Erd v. Chicago 
& N. W. Ry. Co., p. 65. Defendant was held liable for 
the loss of plaintiff's fence, by fire set by its engine, 
and the presence of combustible material on plaintiff's 
land, adjoining the railway track, was held not to be 
contributory negligence. Richardson v. Johnson, p. 
100. After an absolute sale and written assignment of 
all the vendor’s interest in a land contract, a subse- 
quent parol agreement between the parties that such 
assignment should be rescinded, or that the contract 
assigned should be held by the assignee merely as a 
security for moneys due or to become due from the 
assignor, is void under the statute of frauds. Hoyt v. 
City of Hudson, p. 105. In actions for personal injuries 
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from defendant’s negligence, the presumption is against 
contributory negligence. Spelman v. City of Portage, 
p. 144. When a city constructs a street in a negligent 
and unskillful manner, so as to prevent the waters of 
a neighboring river, in times of high water, from pass- 
ing in their natural course, and thus causes land to be 
overflowed and injured, it is liable to the owner of the 
land for such injury. Roe v. Batcheldor, p. 360. Where 
a vendor selling goods which he knows to be designed 
by the vendee fora particular use, warrants them to 
be perfect, this must be construed to mean perfect for 
the use intended, and parol evidence of such knowl- 
edge is admissible to explain a written warranty. 
Johnson v. Harrison, p. 881. A homestead is exempt 
from mere personal liabilities of the owner, and a 
devisee of a deceased owner takes it free from such 
liabilities. Goodell v. Bloomer, p. 436. <A sale of a 
homestead by a judgment debtor does nut render it 
liable to sale under the judgment. Wedgwood v. C. & 
N. W. Ry. Co., p. 478. The duty of a master to fur- 
nish safe appliances for the use of his servants, and his 
liability for injury to his servants arising from defect- 
ive implements, is maintained. Tewksbury v. Schulen- 
berg, p. 584. The legislature has power to authorize 
the construction of dams to improve the use of 
navigable streams, and to allow those erecting such 
dams to exact toll from those using the streams. The 
work of the reporter is carefully done, and the volume 
is well printed and bound. 


— 


CORRESPONDENCE. 


Tue New Cope. 


To the Editor of the Albany Law Journal: 


Sir —I read ‘Old Fogy’s”’ letter to you, published 
in your number of August 11, and have since been 
leoking for a reply. It surprises me that none has 
come, for one can be given (as I think) to the utter 
confusion of O. F. 

Subdivision 4 of section 438 (and indeed all the re- 
maining subdivisions of that section) is controlled by 
the opening clause of the section. That reads: 

* An order directing the service of a summons upon 
a defendant without the State may be made in either 
of the following cases.”’ 

“Subd. 4. Where the defendant is a resident of the 
State, and the complaint demands judgment annulling 
a marriage, or for a divorce or a separation.”’ 

It is the word ‘‘resident’’ that ‘‘ Old Fogy”’ gets so 
excited about. He fancies that the section would 
bear the construction that the order might be granted 
where a defendant was actually in the State. 

That is not so. The provisions would paraphrase 
thus: If a man isa resident of this State, but is with- 
out it at the time the order may be granted. A man 
may certainly be a resident of this State and be at 
Long Branch for the season, or foratime. Now, sup- 
pose his spouse was in New York, diligently and 
affectionately attending at the bedside of a maiden 
aunt, aged, infirm and rich, and suppose, while thus 
engaged, she discovered evidence undubitable that the 
husband at Long Branch was ‘“‘ cutting up,’’ would he, 
or would he not be, in an action properly classified 
under section 438 of the Code, a resident of the State 
without the State. It appears to me he would. A 


‘non-resident ’’ is one class of person, and a “‘ resident 
of the State without the State’’ quite another. 





Suppose the censured subdivision did not exist, what 
would become of a case like the Long Brauch one? 

Ihave read the Code carefully, and think it is far 
superior to the old Code. Most of those who condemn 
it are persons who have not read it, and who hate it, 
not ‘‘ for cause ’’ but ‘‘ peremptorily.”’ 

To be sure, ‘‘ Old Fogy”’ is not one of those, for he 
says ‘‘he turned it upside down and read crosswise the 
section.”” He ought not to have turned it upside 
down and read it crosswise, but straight down, and 
then given it a little thought, and he would have been 
all right. ANTI-Foey. 

NEw York, August 30, 1877. 

QUERY. 
New York, Sept. 3, 1877. 


To the Editor of the Albany Law Journal: 

Srr — Will you please give an answer to the follow- 
ing question: 

Part 3, title 1, chap. 3, § 22 of the Revised Statutes 
provides as follows: 

‘* All writs and process shall be in the name of the 
people of this State, except where otherwise provided 
by law.” 

Why are not summonses in courts of record in the 
name of the people? 


And oblige, A SUBSCRIBER, 


(The Code of Civil Procedure, § 418, provides what 
the form of a summons shall be, and there is no men- 
tion of ‘the name of the people”’ in this form. It 
would appear, therefore, to come under the exception, 
‘*where otherwise provided by law.”— Ep. A. L. J.] 





NOTES. 


\ E have received the first number of a new venture 

in the field of legal journalism. Its title is The 
Texas Law Journal, aud it is to be published weekly, 
at Tyler, Texas, by 8S. D. Wood, Esq., who is editor as 
well as proprietor. It is in newspaper form, having 
eight pages, and the initial issue contains several de- 
cisions of the courts of Texas, a decision of the Su- 
preme Court of Pennsylvania, and a number of articles 
selected from other publications. It is the intention 
of the conductor of the journal to publish in extenso 
all the decisions of the various courts in Texas State 
and Federal, and copious notes of cases decided else- 
where. If the Journal keeps up to the promise of the 
first number it will make itself a necessity to the 
bench and bar of Texas, and of more than ordinary 
value to those of other States. 

In order to correct an erroneous impression that the 
Court of Appeals has ordered a new calendar for the 
September sitting, the clerk publishes the following: 

Court oF APPEALS—CLERK’S OFFICE, } 
ALBANY, N. Y., Sept. 4, 1877. 

In answer to inquiries regarding the next calendar, 
no new calendar will be made for September 17, on 
which day the court convenes. Probably none will be 
ordered before January, 1878, but this depends entirely 
upon progress made. 

No new causes can be placed upon the present calen- 
dar without a special order from the court, except ap- 
peals from orders (interlocutory) entitled to be heard 
as motions, which may be noticed for any Tuesday 
during session, but the return must be first filed in 
this office, and also a copy of the notice served, claim- 
ing preference as a motion, under class V, of rule 
xx. Criminal actions also have a preference. 


E. UO. PERRIN, Clerk. 
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Mr. John F. Tobey, of Providence, R. I., and until 
recently the very able Reporter of the Supreme Court 
of that State, writes us as follows: 


PROVIDENCE, R. I., September 4, 1877. 


Your Journal of date of September 1st has afforded 
me, as usual, much reading, which is at once profitable 
and entertaining. The article on Law for the Dog 
Days is very amusing and interesting, but permit me 
to say that you do Judge Dykman an injusfice in sup- 
posing that in quoting the appropriate verses beginning 

“The ox toils through the furrow,” etc., 
he is trying to palm off some of his own verses on the 
profession. The author of these lines is Lord Macau- 
lay, and they form the sixteenth stanza of that one of 
the Lays of Ancient Rome, entitled The Prophecy of 
Capys. Not doubting that you will be desirous of 
making this correction out of regard to the learned 
judge, 
Iam very truly yours, 
JOHN F. Tobey. 

A correspondent calls attention to the fact that the 
question of the constitutionality of the New Code, 
raised by a correspondent last week, is entirely 
answered by section 25 of art. 3 of the Constitution, 
which exempts the work of the commissioners from 
the provisions of section 17 of the same article. —— 
Our attention has been drawn to a defect in the Code 
of Procedure, which does not seem to be supplied in 
the new Code. There is no requirement that the obli- 
gation of sureties in undertakings on appeal shall be 
several; therefore it is joint only, and if one dies his 
estate is absolutely discharged. See Wood v. Fisk, 63 
N. Y¥. 245. This is a very serious omission, and should 
be corrected by amendment. 

The Evening Post has the following sensible com- 
ment on the Nation: ‘*The Nation, commenting on 
the case of Judge Dillon, says that ‘when a scandal 
exists involving the character of a judge of a United 
States court and a candidate for the Supreme Bench, 
not only lawyers, but laymen perform a duty to the 
public in insisting that it be probed to the bottom.’ 
Very good, but it is one thing to probe a scandal to 
the bottom, and it is another thing to help to set it 
going without inquiry into the good or ill foundation, 
and, making no pretense of probing at all, to convey, 
by insinuations, and inferences, and assumptions, the 
impression that the story is true. The thing last 
mentioned is a process of treatment of public ques- 
tions and public men, which the Nation has contemptu- 
ously described as ‘journalism.’ ”’ 


The late State reporter of New Hampshire, in a let- 
ter to the editor of the Chicago Legal News, says: The 
legislature of 1877 took in hand the publication of the 
reports. They provided that the bar of the ten coun- 
ties in the State, meeting at the adjourned law term 
in each year, should establish a council of law report- 
ing; that the council should not consist of a greater 
number than one for each county; that all decisions 
of the Supreme Court, the publication of which is re- 
garded by the court of doubtful necessity, must be 


delivered to this council; that this council shall deter- ' 


mine which of them are not of sufficient importance 
to justify the expense of their publication; that such 
decisions shall not be published in the regular series of 
reports but shall be filed in the office of the Secretary of 





State. The bar promptly organized the council under 
this act, and the decisions of the new court, commenc- 
ing with the December term, 1876, will be reported in 
accordance therewith. By the constitutional amend- 
ments, adopted in March, 1877, the legislature was au- 
thorized to abolish the right of trial by jury in civil 
causes of less than $100, the purpose being to empower 
the court to send any cause of less than that amount 
to referees, and thus relieve the court of the burden 
of small causes. The last legislature passed a law put- 
ting this in force on August 1, 1877. 


The London Law Journal, in commenting upon the 
derelictions of the detective police inspectors in the 
metropolis, recently brought to light, says: Practically 
their authority far exceeds that of any secretary of 
State, or of any judge. They can leave at large whom 
they please; they can arrest whom they please; they 
can command any amount of evidence to prove any 
charge against any one. In their hands the thief can 
be made to appear innocent, and the innocent can be 
convicted. Ina word, they are masters of the thou- 
sands who are members of the criminal class, and can 
do with them pretty much as they like. The detect- 
ive officer who is placed in this position of power, ex- 
posed to the temptations necessarily accompanying 
such authority, and expected to do, under all cireum- 
stances, what is right, and just, and fair, is a man 
almost entirely self-educated, without those incent- 
ives to honorable conduct which are abundantly sup- 
plied in higher ranks of society, and, what is of no 
small importance, in receipt of a salary by no means 
proportionate to his responsibilities or his wants. We 
recollect hearing Tanner, whose success as a detective 
was very great, say that the great defect in the force 
was the employment of men of too humble a class in 
society. He thought that the detective should be a 
man of excellent education, and of good oricin, and 
that he should be highly paid. His mind evidently 
was directed to the employment of men of the rank 
of officers in the army at good salaries. His expe- 
rience had, no doubt, taught him exactly where the 
present system failed, and his natural shrewdness 
suggested the true remedy. It must not be imagined 
that gentlemen of this stamp would decline the office; 
on the contrary, we believe that there would be no 
more hesitation on the part of officers or men of like 
position in entering the service than there now is on 
their part in applying for the post of chief constables 
in our counties and cities, if once the service were 
placed on a proper footing. Societv onght also to get 
rid of the notion that there is any thing derogatory to 
a gentleman in being a member of the force. It is just 
this sort of notion that helps to produce the very mis- 
chief, which excites so much astonishment among 
those who do not reflect on its real origin. We need 
hardly point out that recruits of the class thus indi- 
cated would add greatly to the efficiency of the force. 
Linguistic acquirements, good manners, the address 
of a gentleman —all these things make it easier for 
the possessor to play his part; while in the self- 
respect, social pride, and honorable feelings of such 
officials we should have a real safeguard against tempt- 
ation. The maxim noblesse oblige has lost nothing of 
its ancient strength. It has only spread itself overa 
wider area. In these directions, and not in compli- 
cated formalties, must we seek for the solution of the 
problem which the secretary of State has already sub- 
mitted to the consideration of a committee. 
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CURRENT TOPICS. 


Spee Social Science Association which met at Sara- 

toga last week, discussed a number of very im- 
portant questions relating to legislation, the admin- 
istration of justice and other subjects in which the 
profession take an interest, and men of national and 
world-wide reputation took part in the discussions. 
The financial and social troubles which affect the 
country were touched upon in well-considered essays ; 
the currency, the banks, the strikes and the tramps, 
each receiving a considerable amount of considera- 
tion, while the old evils of a more general nature 
and which are known as pauperism and crime were 
given the usual share of attention, The subject of 
law schools was exhaustively considered both in es- 
says and discussion and there was a general agree- 
ment that these institutions had become a necessary 
aid in training for the profession. The association 
also discussed the matters of delinquent children, 
marriage certificates, the navigation laws of Great 
Britain and the United States, the tariff, the Chi- 
nese, the condition of the South, municipal govern- 
ment, and of course, international law. The essays 
read on these various subjects were, all of them, 
carefully considered, and the proceedings of the as- 
sociation at this conference when collected and pub- 
lished will make a most valuable contribution to the 
body of learning that we include under the name 
‘* social science,” and particularly to that portion of 
it known as jurisprudence. Those who took part in 
the conference were, many of them, practical men, 
and while here and there the theorist had the whole 
say, in most instances the test of experience was the 
only one acknowledged as reliable. The discus- 
sions upon every point indicated that the science of 
sociology has made great progress during the last 
few years. Not only in the accumulation and classifi- 
cation of facts and the deduction of principles there- 
from is this progress manifested, but in the readi- 
ness on the part of students and workers of every 
section and nation to act together and to yield up 
preconceived opinions and to pass by without re- 
mark matters wherein harmony cannot be reached. 
In every branch of learning the leading men have 
taken a long step forward, and the social science 
associations in various countries have in a large de- 
gree contributed to the accomplishment of this re- 
sult. 


Vou. 16.— No. 11. 





The subject of Law Schools was treated at the 
social science conference by Professor Baldwin of 
Yale College, who read a paper entitled ‘‘ Graduate 
Courses at Law Schools.” He advocated lengthen- 
ing the time of study, saying that if every State 
made a three years’ course obligatory the benefit to 
the community would be immense, yet he feared 
such action would be disastrous to the schools. He 
favored a post-graduate course. This kind of course 
was also favored by Chancellor Hammond of Iowa 
University and Professor Wells of Ann Arbor. The 
former gentleman seemed to think a law school pref- 
erable to a law office as a means of teaching. Mr. 
David Dudley Field favored a lengthening of the 
course of study, believed the law school indispensa- 
ble and office teaching also, and. spoke of the bene- 
fits accruing to the cause of legal education from 
the adoption of a code. We do not share in the 
fear of Professor Baldwin that a lengthening of the 
time of study required for admission to the bar 
would injure the law schools. Indeed we do not 
believe that a law school properly conducted has 
any thing to fear from any condition of the rules 
regulating admission to practice. If the school pro- 
duces the best lawyers its position is beyond the 
reach of any thing legislators or courts can do to 
facilitate or retard entrance into the profession. If 
the time of study required is long the student will 
feel that it is more profitable for him to spend it at 
the school. If no fixed period is prescribed the 
school will be able to fit him better and more expe- 
ditiously. The three years’ course of study should 
be insisted upon, however, as a pre-requisite for ad- 
mission to the bar as a protection, not to those 
already in the profession or to the schools, but to 
the public. 


Professor Wayland of Yale College gave a long 
and interesting dissertation upon the subject of 
‘¢tramps,” in which he remarked that the law as it 
now stands is powerless to punish these individuals 
for their misdemeanors on account of the impossi- 
bility of procuring evidence to convict. He advo- 
cates the adoption of a Jaw similar to one introduced 
in the State assembly last winter by Mr. Fish, as a 
means of suppressing the evil. We do not under- 
stand, however, that even with this enactment the 
difficulty of procuring evidence would be overcome. 
The fact is that we have laws enough to punish 
tramps. The employment of a couple of good men 
as detectives to follow up and procure evidence 
against vagrants of this kind would rid any country 
town of the nuisance ina month’s time. Juries and 
courts would not be lenient, and a fear of being 
compelled to labor in a penitentiary would prevent 
tramps from committing misdeeds, and if the coun- 
try people will refuse to feed them they cannot con- 
tinue traveling, and so would cease to pursue their 
vocation. 
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Mr. Bowles of Springfield read a paper upon the 
relations between the State and municipalities, in 
which the disadvantages of our present system of 
local government are portrayed, and suggestions 
made for their removal. These suggestions were in 
substance that most of the powers now given to mu- 
nicipalities be retained in the State and exercised by 
it, a method which might be effective though we 
suspect at the expense of a demoralization of the 
State government. 


The article by Hon. David Dudley Field upon the 
Army Bill, which appears in our present number, 
gives the views advanced by that gentleman in the 
House of Representatives last winter, when a meas- 
ure for the support of the Federal army was under 
discussion. At the time, this measure, like every 
other one of importance brought before Congress, 
was, to some degree, a matter of partisan contro- 
versy, but the circumstances which made it such no 
longer existing, a temperate discussion of the con- 
stitutional principles regulating the organization of 
the army, and the powers of the legislative and 
executive departments of the government in rela- 
tion thereto, is now possible. The views advanced 
by Mr. Field, who has given the subject long and 
careful attention, and has examined all it bearings, 
are worthy the consideration of every one, no mat- 
ter whether agreeing or disagreeing with the con- 
clusions reached. That there must 
between the executive and legislative branches upon 
this subject, is the lesson taught by all history, and 
the only result ultimately possible will be victory for 
one side or the other, for the executive, as in ancient 


be conflicts 


Rome and in France, or for the legislative, as in 
England. The Federal Constitution has endeavored 
to provide against difficulty in the matter; whether 
it has done so is yet to be determined. 


The Board of Police Commissioners of New York 
city have made an attempt to put down the practice 
known as ‘‘shystering,” which has long been a dis- 
grace to the criminal courts of that city. The 
means proposed to the end sought are these: To 
give attorneys no access to those arrested for crime 
unless the one arrested desires to consult or employ 
counsel, and then to allow him to communicate 
only with the counsel selected. The regulations 
which have been made by the police commissioners 
seem to be sufficient for the purpose, if faithfully 
carried out. The practices of the disreputable class 
of attorneys who hang around the police tribunals 
have scandalized the whole profession of the city, 
and should before this have invited the attention of 
the Bar Association. This organization, probably 
thinking the business too insignificant to receive its 
care, has left it to others. We are glad some one 
has been found to do it, though it is not at all to 
the credit of the bar of New York city that its 





morals and manners should be purified by the 
intervention of the police. 


Judge Blatchford, of the United States District 
Court for the Southern District of New York, on 
the 7th inst., decided a case in which there are per- 
haps full as many persons directly interested as in any 
other heretofore pending in any of the courts, unless 
we except the contests over the estate of Anneke 
Jans-Bogardus. It was an action brought by the as- 
signee in bankruptcy of the firm of Duncan, Sherman 
& Company, whose failure two years ago brought dis- 
tress upon a multitude of American travelers in every 
part of the world, against Alexander Duncan and 
others, to set aside certain conveyances of real estate 
which were alleged to be fraudulent as to creditors, 
and also invalid under the bankrupt act, and also to 
set aside an assignment for the benefit of creditors, 
made under the State laws, as void under the bank- 
rupt law. The court decided in favor of the de- 
fendants upon both questions. We presume the 
estate will now be settled up under the original 
assignment proceedings, and the creditors stand a 
chance of receiving some returns upon their claims. 

The death of Brigham Young, it is said, will give 
occasion to a vast amount of litigation. Not to 
speak of the difficulties liable to arise out of the 
peculiar relationship existing between the decedent 
and the women and their offspring who are called 
his wives and children, the tenure under which he 
held a large share of the real estate of which he 
died possessed, cannot be determined except by an 
appeal to the tribunals of justice. As the head of 
the Mormon church, he acquired a large amount of 
property, which he held in a sort of trust for that 
organization. It is said that the law in force in 
Utah does not recognize such an individual as the 
head of the church, but that the ownership of lands 
follows the title. It is said that the heirs of the 
deceased prophet will insist upon the strict con- 
struction of the law in this matter, but there may 
arise a question as to heirship which may puzzle the 
courts. There is one thing, however, which is cer- 
tain to result, and that is, business for the Utah law- 
yers, who, if they cultivate this field well, need not 
continue the business of vending divorces for use 
in other States and territories. 


The practice of the law is full of ‘‘strange de- 
vices,” and the statutes regulating the sale of spirit- 
uous liquors have given occasion for the use of a 
multitude of these. We all remember when the 
statute forbade the sale of liquor how the penalty 
was avoided by selling a cracker at an exorbitant 
price and making the purchaser a present of a glass 
of spirits. Another enactment did not allow the 
vending of intoxicating fluids by the glass. Sales 
were then made by the small bottle, an empty glass 
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being placed on the counter near by for the use of 
the customer, if desired. These and various other 
tricks were, however, surpassed by the one lately 
adopted by the counsel for certain liquor dealers in 
Virginia, to escape the payment of a tax imposed 
by the State upon the sale, by retail, of spirits and 
beer. In order to determine the amount of tax 
which each dealer ought to pay, there being an 
assessment upon each drink sold, those making a 
sale are required to register the sale in the same 
manner as conductors on some horse cars register 
the taking of a fare. The law required the use of 
a certain patented machine for this purpose. Just 
as operations were about to commence, a suit was 
commenced in the Federal courts involving the 
patent upon the machine, and an injunction pro- 
cured restraining everybody from using it. We are 
sorry to be compelled to state that this proceeding 
gave only temporary relief, for the injunction has 
been dissolved, and the venders of spirits will 
hereafter be obliged to submit to the laws that 
be, and become honest in their dealings with the 
public treasury. 


The National Board of Trade at its recent session, 
held at Milwaukee, put forth its regular annual re- 
monstrance against the continuance of the bankrupt 
law. Whether this complaint will prove more effi- 
cacious than the ones that have preceded it, we will 
not undertake to say, but it is our opinion that next 
year at this time a bankrupt law very much resem- 
bling the present one will be in existence, and the 
respectable body who now resolve such a law to be 
unjust, oppressive, dishonest, partial, uncertain and 
productive of fraud, will, at its regular meeting, then 
held, denounce it for the same reasons. We willadd 
a more powerful reason for a repeal of the law than 
any which the National Board suggested, namely, 
that it is injurious to the business of the lawyers. 
This may not seem to a body of merchants as good 
a ground for abrogating the law as the ones they 
have named, but it ought to have an overwhelming 
influence in Congress, and we think it will, if so 
pressed, that it is understood and believed. Under 
the present system, when a man becomes insolvent, 
his estate is divided between the register in bank- 
ruptcy, the assignee and the United States deputy 
marshals, the latter functionaries receiving the 
principal share. Under the old system it was di- 
vided between the insolvent’s lawyers and his wife, 
a much more satisfactory distribution than the 
present one or than any other that has yet been pro- 


posed. Sometimes, indeed, a creditor would com- 


plain because too large a share of the debtor’s prop- 
erty had gone to his wife, but he had his remedy 
in a creditor’s bill, under which the court could 
order a further distribution among the lawyers. 
There was another feature in the old system, hardly 
known in the new, which might be mentioned — the 





creditors sometimes received something from the 
estate. We hope that our national lawmakers may 
be influenced by what we have said to restore the 
old system ; they certainly will not by any thing the 
National Board of Trade has said. 
ee 
NOTES OF CASES. 
N the case of Steel v. St. Louis Mut. Life Ins. Co., 
recently decided by the St. Louis Court of Ap- 
peals, and reported 5 Cent. L. Jour. 158, the action 
was on a policy of life insurance. The policy con- 
tained a clause rendering it void if there should be 
a failure to pay any premium upon the day it was 
due. In this case there had been such a failure to 
pay, but in order to excuse this failure plaintiff 
relied upon a clause in an advertisement which had 
been, during several years previous to its occur- 
rence, issued by the defendant, and very extensively 
circulated, which clause read thus: ‘‘This com- 
pany, having no desire to reap an advantage from 
the misfortunes of such of its members as may, 
through adverse circumstances, be unable to meet 
promptly their annual premiums, has made its an- 
nual life-policies, now in force and hereafter to be 
issued, non-forfeiting, by extending the full amount 
of the insurance over such period of time as the 
‘premium reserve’ or ‘value of the policy ’ will pay 
for, applied as a single premium for temporary 
insurance.” This statement was followed by a table 
illustrating the plan. The court held that the ad- 
vertisement was admissible in evidence, and could 
not be excluded on the ground that it tended to 
vary by parola written contract, and that, if brought 
to the knowledge of the insured, and he, in reliance 
upon it, failed to pay his premium when due, the 
defendant was estopped from setting up such fail- 
ure as a defense to the policy. It has been held in 
several cases that the terms of a prospectus could 
not be introduced to vary those of a policy issued 
after the prospectus had been published. Insurance 
Oo. v. Ruse, 8 Ga. 534. In that case a prospectus 
stated that failure to pay a premium for thirty days 
after it was due would forfeit a policy. <A policy 
taken out contained no reference to the prospectus, 
and the court held that the time to pay the premium 
was not extended thereby so as to render the con- 
tract enforceable when the insured had died, four 
days after the payment was due. See, also, Zarle- 
ton v. Stamforth, 5 T. R. 695; Galvin v. James, 6 
East, 571; Ruse v. Mut. Benefit Life Ins. Oo., 23 N. 
Y. 578, though the decision in the latter case was 
shaken by an opinion delivered upon a motion for a 
rehearing. 24 N. Y. 653. See, however, as sustain- 
ing the principal case, Wood v. Duwaris, 11 Exch. 
493; Collett v. Morrison, 9 Ware, 173; Wheelton v. 
Hardisty, 8 El. & B. 232; Viele v. Germania Ins, Co., 
25 Iowa, 1; Henning v. United States Ins. Co., 47 
Mo. 425: 4 Am. Rep. 232 (see, however, S. C., 2 
Dill. 26); Horwetz v. Equitable Ins. Co., 40 id. 360; 
Thompson v. St. Louis Life Ins, Co., 52 id, 478. 
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UNITED STATES CITIZENSHIP. 


BY SAMUEL T. SPEAR, D. D. 

i people, designated in the preamble of the 

Federal Constitution as ‘‘the people of the 
United States,” constitute a political and corporate 
unit, organized under and operating through the 
Government of the United States. This Govern- 
ment is one of enumerated powers, granted either 
expressly or by necessary implication; and in both 
cases the Constitution is the instrument and the 
evidence of the grant. It acts directly upon the 
people, and, as to persons and things, extends over 
the entire domain of the several States, and also all 
the territory belonging to the United States. 
Though limited in its sphere, it is, nevertheless, 
sovereign and supreme in that sphere, self-interpret- 
ing, self-regulating, and self-executing by its own 
agencies. 

‘* All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are,” 
in the Fourteenth Amendment, declared to be 
‘*citizens of the United States.” The general posi- 
tion of such citizens is that of subjection to the 
authority of the Government of the United States 
in the exercise of the powers bestowed upon it by 
the Constitution, and that of a just claim to protec- 
tion in the peaceable enjoyment of all the rights 
pertaining to and resulting from this citizen status. 
These rights are spoken of as ‘‘the privileges or 
immunities of citizens of the United States.” The 
Constitution nowhere gives an exhaustive inventory 
of them; and the reference to them by the Supreme 
Court of the United States has uniformly been either 
in general terms or in such specific enumerations as 
were suited to the particular case under consid- 
eration. 

Referring to their origin, Justice Miller, in stating 
the opinion of the court in Zhe Slaughter-house 
Cases, 16 Wall. 36, spoke of these rights as owing 
‘‘their existence to the Federal Government, its 
National character, its Constitution, or its laws.” 
Chief-Justice Waite, in The United States v. Reese 
et al,, 2 Otto, 214, characterized them as rights 
‘*ereated by or dependent upon the Constitution 
of the United States.” So, also, in The United 
States v. Cruikshank et al., id. 542, he said: ‘‘The 
same person may at the same time be a citizen of 
the United States and a citizen of a State; but his 
rights of citizenship under one of these govern- 
ments will be different from those he has under the 
other.” The rights of United States citizenship are 
not only based upon the Constitution as their poten- 
tial and ultimate source, but are such, and such 
only, as belong to this particular status. All other 


rights are those of State citizenship, and are left 
under the direction and protection of State consti- 
tutions and laws, except so far as the States are 
limited or restrained by the Federal Constitution. 





The question in Crandall v. The State of Nevada, 
6 Wall. 35, was, whether a law of that State, impos- 
ing a capitation tax upon every person departing 
therefrom by any public conveyance, was constitu- 
tional. The Supreme Court decided that it was 
not; and, among the reasons assigned by Justice 
Miller in stating its opinion, was the fact that the 
law was an encroachment upon the rights of the 
General Government, in respect to citizens of the 
United States, and also, “the correlative rights” of 
these citizens themselves. Some of the rights of 
such a citizen were thus specified: ‘‘He has the 
right to come to the seat of Government to assert 
any claim he may have upon that government, or to 
transact any business he may have with it, to seek its 
protection, to share its offices, to engage in adminis- 
tering its functions. He has a right to free access 
to its seaports through which all the operations of 
foreign trade and commerce are conducted, to the 
sub-treasuries, the land offices, the revenue offices, 
and the courts of justice in the several States; and 
this right is in its nature independent of the will of 
any State over whose soil he must pass in the exer- 
cise of it.” The character of the case beforé the 
court suggested this enumeration of the rights of 
United States citizens. 

So, also, in The Slaughter-house Cases, supra, the 
question was, whether a law of Louisiana, granting 
a special and exclusive privilege toa designated cor- 
poration organized under the authority of that 
State, is consistent with the provisions of the Four- 
teenth Amendment, especially the one which declares 
that ‘‘ no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States.” The court sustained the 
law. Justice Miller, having adverted to the lan- 
guage used in the above case, proceeded to say: 
‘¢ Another privilege of a citizen of the United States 
is to demand the care and protection of the Federal 
Government over his life, liberty and property, when 
on the high seas or within the jurisdiction of a 
foreign government. Of this there can be no doubt, 
nor that the right depends on his character as a citi- 
ven of the United States. The right peaceably to 
assemble and petition for redress of grievances, the 
privilege of the writ of habeas corpus, are rights of 
the citizen guaranteed by the Federal Constitution. 
The right to use the navigable waters of the United 
States, however they may penetrate the territory of 
the several States, all rights secured to our citizens 
by treaties with foreign nations, are dependent upon 
citizenship of the United States, and not citizenship 
of a State. One of these privileges is conferred py 
the clause under consideration. It is, that a citizen 
of the United States can, of his own volition, be- 
come a citizen of any State by a bona jide residence 
therein. To this may be added the rights secured 
by the thirteenth and fifteenth articles of amend- 
ment, and by the other clause of the fourteenth, 
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next to be considered.” The object of this state- 
ment was to show that there are rights of United 
States citizenship in distinction from those of State 
citizenship, and that the former only were had in 
view in the clause which declares that ‘‘no State 
shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the Uni- 
ted States.” 

Judge Cooley, in his fourth edition of Story on 
the Constitution, sec. 1937, comments upon this 
clause as follows: ‘‘Although citizens of the Uni- 
ted States are commonly citizens of the individual 
States, this is not invariably the case; and if it were, 
the privileges which pertain to citizenship under the 
General Government are as different in their nature 
from those that belong to citizenship in a State as 
the functions of the one government are different 
from those of the other. Indeed, it is a considera- 
tion of the sphere of the governments respectively 
which suggests the rights and privileges as citizens 
of those entitled to their protection. A citizen of 
the United States, as such, has the right to demand 
protection against the wrongful action of foreign 
authorities; to have the benefit of passports for 
travel in other countries; to make use, in common 
with all others, of the navigable waters of the Uni- 
ted States; to participate with others in the benefits 
of the postal laws, and the like. It would be use- 
less to attempt a general enumeration; but these few 
may suffice as illustrations, and will suggest others. 
Such rights and privileges the General Government 
must allow and insure, and such the several States 
must not abridge or obstruct; but the duty of pro- 
tection to a citizen of a State in his privileges and 
immunities as such is not by this clause devolved 
upon the General Government, but remains with 
the State itself where it naturally and properly 


’ 








belongs.’ 

These statements, while giving particular illustra- 
tions of the rights of United States citizenship as 
a distinct political status, separate from that of State 
citizenship, do not by any means exhaust the whole 
class of such rights. They simply indicate by exam- 
ples their general character. The Constitution itself 
is the basis of all these rights, whatever may be 
their specific form; and, hence, in it we must find 
their sources and final authority. 

A fundamental principle in the interpretation of 
this Constitution is, that the Government of the 
United States has no existence, and, of course, no 
power, beyond the limits of the grants which are 
made to it. It can act only as it is authorized to 
act. It cannot protect the citizen of the United 
States beyond the scope of its own powers, or act 
upon him or against him in the exercise of any power 
not granted. It is the intention of the Constitu- 


tion to limit the Government to the grants of power 
made by it. What isnot granted is in effect denied. 
See Briscoe v. The Bank of Kentucky, 11 Pet. 317; 








Gilman v. Philadelphia, 3 Wall. 725, and The Uni- 
ted States v. Cruikshank et al., 2 Otto, 542. 

Moreover, the powers actually granted are so dis- 
tributed among the three co-ordinate departments 
of the Government that they reciprocally act as re- 
straints upon each other. If the President exceeds 
his powers, there is a remedy for the abuse. If 
Congress enacts an unconstitutional law, the judi- 
ciary may render it inoperative. If Federal judges 
become corrupt and oppressive, they may by im- 
peachment be removed from office. The Constitu- 
tion thus furnishes the means of arresting, without 
resort to revolutionary violence, any action of the 
Government beyond its proper limits. The design 
is to protect the people of the United States against 
abuses of power by the Government itself. 

One of the departments of this Government is 
legislative; and in the grants of power made to it 
we find a prolific source of the rights of United 
States citizenship. Rights thus created are directly 
statutory, being provided for in the Constitution, 
yet for their actual existence and definition, with 
their legal remedies, dependent on the legislation of 
Congress. ‘They are legislatively evolved from the 
Constitution; and, when Congress acts within the 
limits of its powers, they are as real as they would 
have been if specifically enumerated in the organic 
law. What they are we must hence look to consti- 
tutional legislation to ascertain. They may be postal 
rights, or commercial rights, or rights in respect to 
bankruptcy, according to the special character of 
this legislation. Certain is it that a large body of 
these rights is traceable to this source. 

The treaty power is lodged with the President of 
the United States, subject in its exercise to the 
advice and consent of the Senate. Treaties of the 
United States, when they operate proprio vigore, with- 
out the aid of legislation for their execution, are 
ipso facto supreme municipal laws, and, as such, 
equivalent to acts of Congress in their relation to 
individual rights. Rights thus secured to citizens 
of the United States have a constitutional founda- 
tion, and courts are bound to enforce them. See 
The United States v. The Schooner Peggy, 1 Cranch, 
103; Norwood’s Lessee, 5 id. 344, and Foster v. Neil- 
son, 2 Pet. 253. 

The judicial power of the United States extends 
to all cases in law and equity arising under the Con- 
stitution, laws, or treaties of the United States; and 
for the purpose of vesting this power, Congress is 
authorized to establish tribunals inferior to the Su- 
preme Court, and also to make all laws “ necessary and 
proper” to tarry it into execution. Such courts and 
laws Congress has established; and, hence, the citi- 
zen of the United States has, under the provisions of 
law, the right to seek in the Federal courts judicial 
relief in respect to any question affecting his inter- 





ests, and arising under the Constitution, laws, or 
treaties of the United States. These courts are 
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bound to hear his complaints when made in due 
form, not as a courtesy under the comity of nations, 
but asa duty which the Constitution imposes, and 
for which Congress has provided. 

Thus a broad field of varied rights, as well as 
duties, though latent and simply provisional in the 
Constitution, is opened to the citizen of the United 
States, when the Government proceeds to exercise 
the powers granted to it. These rights correspond 
with the powers and functions of the Government, 
and flow directly from its existence and operations. 
They are in the Constitution when and as adminis- 
tered and carried into effect by its appropriate agen- 
cies. 

This, however, is not the whole case, since the 
Constitution contains several provisions which are 
specific limitations upon the power of the General 
Government. In the body of the instrument there 
are eight provisions of this character, as follows: 
1. That ‘‘the privilege of the writ of habeas corpus 
shall not be suspended, unless when in cases of re- 
bellion or invasion the public safety may require it.” 
2. That ‘‘no bill of attainder or ex post facto law 
shall be passed.” 3. That ‘‘the trial of all crimes, 
except in cases of impeachment, shall be by jury.” 
4, That ‘‘such trial shall be held in the State where 
the said crimes shall have been committed.” 5. 
That when the crimes have not been “committed 
within any State, the trial shall be at such place or 
places as Congress may have by law directed.” 6, 
That ‘‘ treason against the United States shall con- 
sist only in levying war against them, or in adhering 
to their enemies, giving them aid and comfort.” 7, 
That ‘‘no person shall be convicted of treason un- 
less on the testimony of two witnesses to the same 
overt acts, or on confession in open court.” 8. That 
while Congress is authorized to declare the punish- 
ment of treason, ‘‘no attainder of treason shall 
work corruption of blood or forfeiture, except dur- 
ing the life of the person attainted.” These pro- 
visions are limitations upon the General Govern- 
ment in respect to United States citizens. Each 
provision secures a right which cannot be violated 
without violating the Constitution. 

The first eight amendments, added soon after the 
Constitution was adopted, limit the Government 
still further in respect to the following rights: 
1. The right to the free exercise of religion. 2. The 
right to freedom of speech and of the press. 3. The 
right peaceably to assemble and petition the Gov- 
ernment for a redress of grievances. 4. The right 
to keep and bear arms. 5. The right in time of 
peace to exemption from having soldiers quartered 
in one’s house without his consent, and even in 
time of war except in a manner to be prescribed by 
law. 6. The right to security against unreasonable 
searches and seizures of papers and effects and ille- 
gal warrants for this purpose. 7. The right to ex- 


emption from trial for capital or otherwise infamous 





crimes unless on indictment by a grand jury, except 
in cases arising in the land or naval forces, or in the 
militia when in actual service in time of war or 
public danger. 8. The right not to be subject for 
the same offense to be twice put in jeopardy of life 
or limb. 9. The right to exemption from being 
compelled to be a witness against one’s self in a 
criminal case. 10. The right to exemption from 
any deprivation of life, liberty or property without 
due process of law. 11. The right not to have pri- 
vate property taken for public use without just 
compensation. 12. The right in all criminal cases 
to a speedy and public trial, to an impartial jury of 
the State and district wherein the crime shall have 
been committed, to be informed of the nature and 
cause of the accusation, to be confronted with the 
adverse witnesses, to have compulsory process for 
the purpose of summoning witnesses, and to have 
the assistance of counsel for one’s defense. 13. The 
right of trial by jury in suits at common law where 
the value in controversy exceeds twenty dollars. 
14. The right to exemption from excessive bail and 
fines and cruel and unusual punishments. 

The amendments that secure these fourteen rights 
operate as restraints upon the Government of the 
United States, and have no relation to the State 
Governments in their dealing with State citizens. 
This question has frequently been before the Su- 
preme Court, and such has been its uniform decision. 
See Barronv. The Mayor of Baltimore, 7 Pet. 243; 
Livingston's Lessee v. Moore, id. 469; For v. The 
State of Ohio, 5 How. 410; Smith v. The State 
of Maryland, 18 id. 71; Pervear v. The Common- 
wealth, 5 Wall. 475; Twitchell v. The Commonwealth, 
7 id. 321; and Hdwards v. Elliott, 21 id. 535. 

The Thirteenth Amendment, declaring that “neither 
slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party shall have been 
duly convicted, shall exist within the United States, 
or any place subject to their jurisdiction,” is so 
worded as to make it alike applicable to the Federal 
and the State Governments, and to the citizens of 
both. The Fourteenth Amendment provides that 
‘‘no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States,” or ‘‘deprive any person of 
life, liberty or property without due process of law,” 
or “deny to any person within its jurisdiction the 
equal protection of the laws.” This guarantees Uni- 
ted States citizens in each State against the abuses 
of State power forbidden. The Fifteenth Amend- 
ment provides that citizens of the United States 
shall not be excluded from voting, either by the 
United States or by any State, on account of race, 
color, or previous condition of servitude. This does 
not confer the right of voting upon anybody, but 
simply prohibits its denial to United States citizens 
on the grounds stated. See The United States v. 
Reese et al., 2 Otto, 214. 
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In three provisions of the Constitution grants of 
power are made to the General Government, whose 
field of action lies entirely outside of State juris- 
diction, and hence here the Government operates 
as if there were no State citizenship known to our 
political system, and all the rights and obligations 
of citizenship were placed under its exclusive 
charge. The whole work of government is here in 
its hands. 

One of these provisions confers on Congress the 
power of exclusive legislation in the district, not 
exceeding ten square miles, ceded and accepted for 
the seat of the Government of the United States, 
and a like power in all places purchased, with the 
consent of the legislature of the State in which 
they are located, for the erection of forts, maga- 
zines, arsenals, dock yards and other necessary 
buildings. In these localities the State governments 
have no existence, and, of course, State citizenship, 
as a distinct status, is here unknown. United States 
citizenship is the only one possible, and all rights, 
whether civil or political, that exist at all, are at- 
tached to it. Congress here has the power to do, 
and actually does many things which it has no 
power to do in the several States. Rights and du- 
ties which in the States exist under the State gov- 
ernments here come under the exclusive jurisdic- 
tion of the General Government. See United States 
v. Cornell, 2 Mass. 60; Cohens v. Virginia, 6 Wheat. 
264; Loughborough v. Blake, 5 id, 317; 6 Op. At.- 
Gen. 577; Op. Sup. Ct. Mass., 1 Metc. 580; Serg. 
Const. Law, 350, and Story’s Const., § 1229. 

A second provision gives to Congress the power 
to ‘‘make all needful rules and regulations respect- 
ing the territory * * * belonging to the United 
States.” This has been construed to mean absolute 
and exclusive jurisdiction over this entire territory, 
except as it may be qualified by the rights of Indian 
tribes residing therein. The only form of citizen- 
ship found here is that of the United States, and 
the only rights are such as the Constitution guaran- 
tees, or Congress chooses to establish and secure. 
The territorial governments exist by the authority 
of Congress, and are subject to its supervisory con- 
trol. It may here in its discretion enact laws in 
respect to the inhabitants which it has no power to 
enact in respect to citizens residing in a State and 
living under a State government. A statute of 
Congress forbidding polygamy in the States would 
be unconstitutional, but not so if forbidding it in 
the territories of the United States. The usual 
rights and duties of State citizenship, as established 
by State constitutions and laws, so far as they have 
any existence, here relate to the status of United 
States citizenship, and come under the jurisdiction, 
either directly or indirectly, of the General Govern- 
ment. See American Ins. Co. v. Canter, 1 Pet. 511; 


United States v. Gratiot, 14 id. 526; Cross v. Harri- 
son, 16 How. 85, and Story’s Const., § 1325. 





A third provision extends the judicial power of 
the United States to ‘‘all cases of admiralty and 
maritime jurisdiction.” This applies to the high 
seas, and, as interpreted by Congress and the Su- 
preme Court, includes also the navigable waters of 
the United States. Merchant ships and ships of 
war, when on the high seas, are, in the contempla- 
tion of law, a part of the territory of the country to 
which they belong. 8 Op. At.-Gen. 73. The laws 
of that country act upon them, and its power is 
pledged for their defense. The subjects embraced 
in the jurisdiction here granted are ‘collision, 
prize, salvage, seamen and shipping.” Abb. Pr., 
vol. 1, p. 182. Captures jure belli, torts, injuries 
and maritime contracts as matters of purely civil 
cognizance, rights and duties pertaining to com- 
merce and navigation, and also crimes on the high 
seas, come under this jurisdiction; and Congress is 
authorized to pass laws ‘‘ necessary and proper’’ to 
carry it into effect. The jurisdiction follows the 
national flag with the powers of government; and 
whatever may be true as to a concurrent jurisdic- 
tion of the States on the navigable waters of the 
United States, it is certain that no such jurisdiction 
operates on the high seas. The States can neither 
punish crime nor protect rights beyond their own 
territory. State citizenship on the high seas has no 
existence. Nothing there appears but United States 
citizenship, and the whole duty of regulation and 
protection devolves upon the General Government 
by an express grant of the Constitution. Its powers 
of action are much more comprehensive under this 
grant than within the territory of a State. It is the 
business of a State, and not of the General Govern- 
ment, to punish theft or murder if committed on its 
own soil; but if the crime be committed on board 
of an American ship on the high seas, then it is the 
business of the General Government, and not of a 
State, to deal with the offender. The locality of the 
offense settles the question of jurisdiction. See 7'he 
United States v. Bevans, 3 Wheat. 336; Z'he United 
States v. Furlong, 5 id. 184, and United States v. 
Holmes, id. 412. 

What the General Government can and should do 
under these three provisions of the Constitution is 
not to be taken as an example of what it can and 
should do when operating within the territorial 
limits of a State. In the district of Columbia, in 
military sites, in the territories of the United States, 
and over American ships on the high seas, it has the 
entire jurisdiction; yet the Constitution gives it no 
such power in the bosom of a State. It isa great 
mistake to assume that the General Government can 
do in the latter all the things which it can do in the 
former. The two cases are not parallel, and hence 
we cannot reason from the one to the othe Let 
Congress, for example, enact for the States * ie Re- 
vised Statutes which it has enacted for the ‘istrict 
of Columbia; and it would not take the people 
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long to see the enormous usurpation of ungranted 
power. 

The Constitution evidently contemplates that the 
United States will occupy the position of a nation 
in the great family of nations, and be entitled to 
the rights and subject to the responsibilities of a 
nation, as established by international law. This 
is specially manifest in the powers bestowed upon 
the President of the United States. He is author- 
ized to make treaties, and to nominate and appoint 
ambassadors, other public ministers and consuls, 
subject to the advice and consent of the Senate. 
He is charged with the duty of receiving ambassa- 
dors and other public ministers. And while the 
declaration of war and the granting of letters of 
marque and reprisal belong exclusively to Congress, 
the President is made the Commander-in-Chief of 
the army and navy of the United States. These 
features point clearly to the idea of a nation, hold- 
ing the relations of peace or war, as the case may 
be, to the other nations of the earth. 

It is true that the Government of the United 
States has no jurisdiction in other countries, except 
as the same may be acquired by arms, or by treaties 
in the establishment of consular or other courts; 
yet, because it is a National Government, and recog- 
nized as such in the family of nations, it assumes 
and enforces the right, under the law of nations, to 
extend its protection to citizens of the United 
States when in other countries. This protection 
does not exempt them from a just and proper obe- 
dience to foreign authorities when within their juris- 
diction. But it does seek to defend them against 
any wrongful action of these authorities; and what 
is such action is a question to be settled by the es- 
tablished usages of civilized nations. The interna- 
tional remedy for any such wrong consists in holding 
the foreign nation responsible for it, in demanding 
an apology, and perhaps the punishment of the di- 
rect offender or offenders, and in requiring repara- 
tion when the wrong admits of this mode of relief; 
and, if the proper redress be refused, then the 
wrong may be made an occasion fora declaration 
of war. It isin this way that nations defend their 
own citizens or subjects when in foreign countries. 
International law, and ,not State constitutions, or 
even the Constitution of the United States, fur- 
nishes the rule of the rights to be defended, and 
the mode of the defense, whenever the Federal Gov- 
ernment has occasion to deal with such a question. 

In the Code of International Jurisprudence State 
citizenship, in the American sense, with its rights 
and its remedies, is absolutely out of sight; and 
that of the United States is the only citizenship 
known. And even this citizenship carries with it 
into other countries only such privileges and immu- 
nities as international law accords, or as treaties may 
have secured. The Constitution of the United 
States does not operate in Great Britain or in France. 





It is in those countries no rule of rights to an 
American citizen. What does operate is the law of 
nations; and it is under this law, established by the 
general consent of nations, that the United States 
will judge whether the rights of its citizens have 
been violated, and if so, decide what remedies shall 
be applied to the case. Such a violation is deemed 
a national offense; and the difficulty arising there- 
from must be settled by diplomacy or war. 

If a United States citizen, being a citizen of a 
State, should in that State be robbed or murdered, 
the General Government would have no power to 
bring the offender to justice, or demand redress 
from the State. International law does not operate 
in this case at all. The question is purely one of 
local and municipal law; and it so happens that the 
Constitution assumes that the State itself will at- 
tend to the business of punishing the crime, and 
does not commit to the United States any power or 
duty in respect to it. 

But if the rights of a United States citizen, as 
expounded by international law, should be outraged 
by Great Britain or France, especially by the public 
authorities, then, while no State in this country 
would have any thing to do with the subject, even 
if the person injured were a State citizen, the Gen- 
eral Government, being informed of the facts, would 
interpose with its remonstrance, and, if necessary, 
with its sword. What it could do in thus defend- 
ing a citizen is no criterien of what it could do if 
a similar wrong were located in a State. Its powers 
of action are widely different in the two cases, 
Those who assume that the General Government 
can and should, by the agency of legislation and 
courts operative in the States, protect precisely the 
same rights which it claims the power to protect in 
foreign countries, overlook the fact that this Gov- 
ernment, when acting within the boundaries of the 
State governments is limited by aspecific enumeration 
of powers, and that it cannot exceed this enumera- 
tion without itself becoming a trespasser. The Consti- 
tution leaves alarge body of rights to be defined and 
protected by the State governments; and in respect 
to these rights the General Government has no juris- 
diction whatever, and hence no duty to perform. 
Restraints imposed upon State power it may en- 
force; but it cannot exercise that power or under- 
take to discharge its duties. 

Our duplicate system of a General Government 
for certain defined and limited purposes, and of 
State Governments for other and different purposes, 
and of both simultaneously operating in the same 
territory and upon the same people, would involve 
confusion and, finally, destruction of one or both, if 
it did not assign to each a specific sphere of action, 
and exclude each from the sphere of the other. 
The Constitution expects each to be content with 
its own powers, and each to leave the other to the 
exercise of those powers. It is no part of its theory 




















THE ALBANY LAW JOURNAL. 


181 











that if a State Government ought to hang a man 
but does not, the General Government should fur- 
nish the court, the sheriff, and the gallows, and do 
the hanging. It is no part of its theory that the 
General Government should, within the States, do 
what, asa National Government acting under the 
law of nations, it assumes the power to do when 
protecting citizens of the United States in foreign 
countries. Not to see the distinction between these 
two cases is a very serious error in the interpreta- 
tion of the Constitution. 


a 
THE ARMY BILL. 


To the Editor of the Albany Law Journal: 

Str— The Forty-fourth Congress will always be 
memorable for two collisions between the two Houses, 
one in respect to the counting of the electoral votes 
and the other in respect to the bill for the support of 
the army. The two measures, though independent in 
their reasons, were, nevertheless, strangely related. 
On the first occasion the Senate and the House stood 
directly at variance regarding the votes of some of the 
States, but having previously agreed to abide by the 
advice of an electoral commission, the views of the 
Senate prevailed, and the votes which it claimed were 
counted. Onthe second occasion, the Senate having 
insisted upon striking from the bill for the support of 
the army a provision, which the House had inserted, 
with the view of preventing an abuse of the service, 
already carried to the extent of falsifying the electoral 
votes of two, at least, of the States, the House main- 
tained its position, and the result was, of course, the 
failure of the bill. 

The provision which the House had inserted was the 
following: 


“Sec. 5. That no part of the money appropriated by 
this act, nor any money heretofore appropriated, shall 
be applied to the pay, subsistence or transportation of 
troops used, employed, or to be used or employed, in 
support of the claim of Francis T. Nicholls or 8. B. 
Packard, to be Governor of the State of Louisiana. 
Nor shall any of said money be applied in support of 
the claim of the two bodies claiming to be the legisla- 
ture of said State, presided over, respectively, by L. A. 
Wiltz and Louis Bush; nor of the two bodies claiming 
to be the legislature of said State, presided over, re- 
spectively, by C. C. Antoine and Michael Hahn; nor 
in support of the claim of Thomas C. Manning and 
associates to be the Supreme Court of said State; nor 
in support of the claim of John T. Ludeling and asso- 
ciates to be the Supreme Court of said State; nor in 
aid of the execution of any process in the hands of the 
United States Marshal in said State issued in aid of 
and for the support of any such claims. Nor shall the 
army, or any portion of it, be used in support of the 
claims, or pretended claim or claims, of any State gov- 
ernment, or officer thereof, in any State, until such 
government shall have been duly recognized by Con- 
gress. And.any person offending against any of the 
provisions of this act shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be im- 
prisoned at hard labor for not less than five nor more 
than ten years.” 


Upon the objection of the Senate, three successive 
comimittees of conference were appointed, but all of 
them failed. 

The responsibility for the failure was charged by the 
House upon the Senate, and by the Senate upon the 
House; by the democrats upon the republicans, and 
by the republicans upon the democrats. 


Responsi- 





bility, however, is measured more by causes than by 
consequences, and in the present instance it must fall 
where the argument failed. If the army had been 
abused, and the clause proposed would have afforded 
a remedy, and was within the competency of Congress, 
the House was right; if, on the other hand, Congress 
was not competent, the Senate was right. Nobody in 
either House, whatever may have been the private 
opinions of members, denied the existence of the 
abuse, or that the remedy proposed was direct and 
complete; the point, and the only point pressed in de- 
bate, was the incompatibility of the remedy with the 
provisions of the Constitution. A few extracts from 
the speeches against the measure will make this evi- 
dent. 

In the Senate Mr. Blaine said: “I have a very 
great desire that the Army Bill should pass, without 
any angry discussion, or without any introduction of 
the controverted points that lie just in that section. I 
have very decided views upon the subject, but Ido not 
know that the expression of them would do any good. 
1 cannot believe that there is a lawyer on either side 
of this chamber who will assert in his place that he 
believes that the Congress of the United States has 
the right to say to the President, who, by the Consti+ 
tution, is the Commander-in-Chief of the Army and 
Navy, that, in a particular exigency, he shall not com- 
mand the army, and in another exigency, he shall 
command it in acertain way. If that does not con- 
stitute a clear invasion of the powers of the President, 
conferred upon him by the organic law of the land, 
then I cannot read it. The Senator from Delaware 
must know, and himself see that, with that provision 
in the bill, it would be simply impossible to get the 
army appropriation bill passed —— 

Mr. Bayard.— And yet the Senator understands that 
the power of Congress to regulate the use of the army 
is undoubted —— 

Mr. Blaine. —It is perfectly undoubted that the 
President of the United States must command the 
army, under the provisions of law, but that is a very 
different thing from saying, that in a particular in- 
stance you shall command the army in this way, and 
in another particular instance you shall not command 
it in that way. I think the Senator from Delaware does 
not need to be reminded that there isa world-wide 
distinction just there, and one which 1 am very sure 
he would not cross.”’ 

In the House Mr. Banks said: ‘ But there are some 
things which are not within the power of the two 
Houses of Congress, and among these is the command 
of the army. * * ‘The President shall be Com- 
mander-in-Chief of the Army and Navy of the Uni- 
ted States, and of the militia of the several States when 
called into the actual service of the United States.’ 
That is the language of the Constitution (sec. 2, art. 2). 
Congress has power to provide for organizing, arming 
and disciplining the militia, and for governing such 
part of them as may be employed in the service of the 
United States (sec. 8, art. 1). Undoubtedly it has the 
same power in regard to the Regular Army of the 
United States; but its command is given to the Presi- 
dent. It is the duty of the United States to ‘guaran- 
tee to every State in this Union a republican form of 
government,’ and ‘on application of the legislature, or 
of the executive when the legislature cannot be con- 
vened,’ to protect each of them against invasion and 
domestic violence. Whatever power is given in the 
Constitution for this purpose is given to Congress 
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and the President, but the command of the army is 
nevertheless in the President.” 

Mr. Garfield said: ‘* But coming back to the consti- 
tutional question, the passage of this clause in the 
Army bill is absolutely impossible. We cannot, under 
any circumstances, consent to do what we know to be 
unconstitutional, and believe to be dishonorable.” 

Whether these eminent members of Congress, and 
representatives of their party, were of one mind in 
their reasons for the conclusion, or not, they all agreed 
in the conclusion itself, that the clause in controversy 
was an invasion of the constitutional rights of the 
President. 

Such were the words uttered in debate. But, lest 
they be treated as unguarded utterances, in the heat of 
the moment, let us turn to more deliberate ones 
since of the same gentlemen or their party supporters. 
Mr. Morton has repeated, on at least two occasions, 
that he thinks the measure of the House an unconsti- 
tutional interference with the President’s prerogative. 
The late Republican convention in Maine, in which 
Mr. Blaine took an active part, resolved as follows: 

Fifth — The action of the Democratic House of Rep- 
resentatives in refusing appropriations for the army, 
except upon conditions that deprived the Commander- 
in-Chief of the discretion vested in him by the Consti- 
tution, was wholly unjustifiable, dangerous, and revo- 
lutionary, and it ts a striking commentary on this evil 
and perilous course, that two of the States, whose en- 
tire representation in Congress aided in defeating the 
Army bill, have been since compelled, under the pres- 
sure and violence of mob law, to call on the National 
government for such aid as only the army can render. 

The Penn. Monthly, a journal of deserved reputa- 
tion, takes a similar view. Indeed, I have yet to see 
the first line written, or to hear the first word spoken 
by a Republican in favor of the provision,or against the 
action of the Senate. 

Because of the failure of this bill, an extra session 
of Congress has been called to be held in October. The 
question between the two houses is, therefore, as im- 
minent as it is important. Considered as a question 
of constitutional right, there is scarcely another of 
greater magnitude; considered as a practical question 
to be decided by the two houses within a few months, 
it is one of the most urgent of all questions before the 
country. Let us discuss it, if we can, with no thought 
of its effect upon parties, and solely as a question of 
liberty and constitutional law. 

Once before, and once only, has there been a dis- 
agreement between the two houses of Congress on a 
similar question. That occurred in 1856, when the 
troubles in Kansas were at their height. On that oc- 
casion the position of parties was reversed. The Re- 
publicans, having a majority in the House, inserted 
the following clause in the Army appropriation bill: 


“That no part of the military force of the United 
States, for the support of which appropriations are 
made by this act, shall be employed in aid of the en- 
forcement of any enactment of the body claiming to 
be the Territorial Legislature of Kansas, until such 
enactment shall have been affirmed and approved by 
Congress; but this proviso shall not be so construed as 
to prevent the President from employing there an ade- 
quate military force, but it shall be his duty to employ 
such force to prevent the invasion of said Territory 
by armed bands of non-residents, or any other body 
of non-residents, acting or claiming to act as a posse 
comitatus of any officer in said Territory in the en- 
forcement of any such enactments, and to protect the 
persons and property therein, and upon the national 
highways leading to said Territory, from all unlawful 
searches and seizures; and it shall be his further duty 
to take efficient measures to compel the return of, and 








withhold all arms of the United States distributed in, 
or to said Territory, in pursuance of any law of the 
United States authorizing the distribution of arms to 
the States and Territories.”’ 


This was rejected by the Senate, and the House not 
receding, the bill was lost. I have said that the ques- 
tion of 1856 was similar to that of 1877, but they were 
by no means identical. The Democrats had more rea- 
son for rejecting the proposed restriction in the first 
instance, than the Republicans had in the last. Kan- 
sas was a Territory, while Louisiana is a State, and 
the authority of the Federal government to control the 
Territories, in all things, is as clear as its want of au- 
thority to control the States in their State affairs. In 
the Kansas controversy Mr. Seward stated his position 
thus: 

“The House of Representatives may, therefore, law- 
fully pass a bill prohibiting the employment of the 
Army of the United States in executing laws in Kan- 
sas which it does not approve, no matter by whom 
those laws were made. Since the House of Represen- 
tatives has power to pass a bill distinctly, it has power 
also to pass an equivalent prohibition in any bill which 
it has constitutional power to pass, and so it has a con- 
stitutional right to place the prohibition in the annual 
appropriation bill.” 

The precise question involved in the present contro- 
versy is, the power of Congress to prevent the use of 
the army to dispose of the title to State offices. The 
contention of the House, as stated in the general 
words of the section, was that the army should not 
“be used in support of the claim, or pretended claim or 
claims of any State government or officer thereof, in any 
State, until such government shall have been duly recog- 
nized by Congress ;*’ while on the other side the con- 
tention of the Senate was that the section was an in- 
vasion of the constitutional rights of the’President. 

This position of the Senate involves one of two 
propositions, either that it is the constitutional right 
of the President, rather than Congress, to determine 
the rightful government of a State, or that it is his 
constitutional right to use the army in support of the 
claim of a State government or officer whose title Con- 
gress refuses to recognize. Both of these propositions, 
I venture to affirm, are not only unsupported by the 
Constitution, but plainly repugnant to it. 

It will, 1am confideut, be found, upon examination, 
that the only authority which the President ever had 
to decide a question of title to any State office, was a 
mere incident to his authority to intervene for the 
protection of the State from domestic violence, and 
that his only authority for such intervention has been 
derived, not from the Constitution, but from an act of 
Congress, which, of course, Congress can continue or 
discontinue at its mere will and pleasure. What it 
gave it can assuredly take away. And I am equally 
confident that the only function of the President in 
respect to the army is to take command of such 
troops as Congress may choose to raise for any service 
which it deems proper, and in the capacity of their 
first General, direct their military operations incident 
to such service. In the exercise of his function as 
general or general-in-chief, he is subject, like any 
other general, to the law of the land. While Congress 
cannot deprive him of his command, it can make laws 
which he must obey, and he must, in all things, con- 
form himself to such regulations as Congress may see 
fit to impose. 

It should have been sufficient, for an answer to both 
the propositions involved in the claim of the Senate, 
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to read the present act of Congress, first enacted in 
part in 1792, repeated in 1795, enlarged in 1807, and 
now embodied in section 5297 of the Revised Statutes, 
as follows: 


“Tn ease of an insurrection in any State, against the 
government thereof, it shall be lawful for the Presi- 
dent, on application of the legislature of such 
State, or of the executive, when the legislature cannot 
be convened, to call forth such number of the militia 
of any other State or States, which may be applied for, 
as he deems sufficient to suppress such insurrection; 
or, on like application, to employ, for the same pur- 
poses, such part of the land or naval forces of the 
United States as he deems necessary.” 


It shall be lawful, says the act. Was it lawful 
before? If so, the enactment was senseless. The act 
assumes that it is the province of Congress to provide 
for the execution of the guarantees promised in the 
fourth section of the fourth article, and that Congress 
can control the President in the employment of the 
army. The proviso inserted by the House, in 1877, 
was but a partial repeal of this statute. But, inas- 
much as, in strange forgetfulness of the past, the posi- 
tion of the Senate has been defended, upon the rea- 
sous stated by senators, and party conventions, with 
the party press, have repeated the argument, if argu- 
ment it may be called, it may serve a useful purpose 
to go more fully into the question. 

If there be any political doctrine, which more than 
another is the corner-stone of our system of State and 
Federal government, it is the complete independence 
of each in regard to the other. Congress cannot even 
tax the salary of a State officer, for the reason that it 
cannot interfere with the free movement of State ma- 
chinery. Each government moves in its own inde- 
pendent orbit. There is one instance in which the 
Federal government is recruited from the State gov- 
ernments, and that is in the choice of Federal senators 
by State legislatures. And there is another instance 
in which the Federal government is authorized to in- 
terfere directly with the State governments, and that 
is under the fourth section of the fourth article. But 
the governor of a State is as much independent of 
the President as the President is independent of the 
governor. When Washington, as first President, 
visited Massachusetts, Governor Hancock made it a 
point of etiquette that the President should call on 
him, as having the precedence in his own State, a 
point which he afterward yielded; but the incident 
shows that, in the days of the Fathers, the governor 
of a State, on his own ground, was considered rather 
as the equal than the subordinate of the President, 
who was after all “ primus inter parés.” 

The one instance, and the only one permitted by 
the Constitution, of direct interference with State gov- 
ernments or State officers, is that which I have just 
mentioned. These are the words of the Constitution: 
“The United States shall guaranty to every State in 
this Union a republican form of government, and shall 
protect each of them against invasion; and on appli- 
cation of the legislature or of the executive (when the 
legislature cannot be convened) against domestic vio- 
lence.’’ This is the clause that is supposed to give the 
President the exclusive authority to decide between 
two claimants which of them is the rightful or actual 
officer of a State. Yet it gives the President no power 
whatever. It does not even mention him. It is not 
in that part of the Constitution which treats of the 
executive department. ‘The United States’’ —the 


nation— ‘ shall guaranty” and ‘‘ shall protect.’’ From 





which department of the government the guaranty 
and the protection are to come depends upon other 
considerations. The Constitution itself has not left 
the matter in doubt. Whenever a particular depart- 
ment is clothed with an authority or charged with a 
duty, the language is explicit, the department is men- 
tioned, and the authority or duty is specified. When 
no particular department is mentioned, the authority 
and the duty are devolved upon the legislature, under 
that clause which gives Congress power to pass all laws 
necessary or proper for carrying into effect any of the 
powers vested in the government of the United States. 

This construction accords with the generally re- 
ceived theory of ourgovernment. Nobody has ever yet 
supposed, or if he has foolishly supposed, has been 
rash enough to say that the President has exclusive 
authority, or any authority, to decide whether a State 
has a republican form of government, yet the language 
of the clause gives as much authority to guarantee a 
particular form of government as it does to protect 
against domestic violence. 

In reality, no authority is anywhere given to any 
Federal officer to decide upon the title of any State 
officer except as an incident and necessary preliminary 
to the exercise of some other power. The incident in 
such case depends upon the principal, and the validity 
or invalidity of the former is determined by the lat- 
ter. When a body claiming to be the legislature of a 
State, or a person claiming to be governor, applies, 
under the 4th section of the 4th article, for protection 
of the State against domestic violence, the Federal 
authority, to which the application is made, must of 
necessity decide or assume that such body is the legis- 
lature, or such person the governor. This necessity 
affects all Federal officers, from the highest to the 
lowest. If a general of the army is directed to aid the 
mayor of acity with his command, the general must 
find out who is mayor. Any citizen may be placed 
under a like necessity, of deciding whether one who 
assumes to hold an official position does really hold it; 
but that is not because it is the citizen’s province to 
decide questions of title to office, but because he must 
assume a particular person to be the officer, in fact or 
law, before he obeys him. This assumption he adopts, 
of course at his peril. So that the question, after all, 
is this, which department of the government decides 
and acts for the United States in guaranteeing repub- 
lican governments to the States, or in protecting them 
against violence from abroad or at home? To this 
question there can be, it seems to me, but one answer; 
it is the legislative department, the Congress. 

This is the natural construction of the language of 
the Constitution. The United States are to guarantee 
and the United States are to protect. The executive 
department is not charged with the duty; neither is 
the judicial department. The legislative department, 
however, has authority to pass all laws necessary for 
carrying into effect a power vested in the government, 
and not specially entrusted to another department. 

Not only does the text of the Constitution lead us 
naturally to this conclusion, but every recognized 
auxiliary of interpretation helps us to the same result, 
such as the theory of our government, the history of 
the Constitution, the acts of Congress in pursuance of 
it, and the decisions of the courts. 

Neither the framers of the Constitution nor the 
people who accepted it could have dreamed of giving 
such a power to the President. Authorizing him, con- 
trary to the will of Congress, to execute the 4th sec- 
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tion of the 4th article, would have been making hima 
virtual dictator. If, for example, he were to affirm 
that the Constitution of Massachusetts is not republi- 
can, and should undertake, for that reason, to displace 
the existing legislature, or send a commission to Bos- 
ton to organize a new one, would there be no remedy 
but forcible resistance? 

The history of the clause is significant. The general 
plan of the Constitution was first brought forward in 
the Convention in a series of resolutions proposed by 
Mr. Randolph, on behalf of the delegates from Vir- 
ginia. Those resolutions declared that the national 
legislature *‘ ought to be empowered to enjoy the legis- 
lative rights vested in the Congress by the confedera- 
tion, and moreover, to legislate in all cases to which 
the separate States are incompetent,’’ and also, ‘* that 
a republican government and the territory of each 
State, except in the instance of a voluntary junction 
of government and territory, ought to be guaranteed 
by the United States to each State.”” Mr. Charles 
Pinckney’s plan enumerated among the powers to be 
granted to Congress, that ‘‘to subdue a rebellion in 
any State on application of its legislature,’’ and pro- 
posed the following as a separate article: ‘‘On the 
application of the legislature of a State, the United 
States shall protect it against domestic violence.” 
When the resolution in Mr. Randolph’s plan came to 
be considered in Committee of the Whole, it was 
changed to the following, and so reported to the com- 
mittee: “Resolved, That a republican constitution, and 
its existing laws, ought to be guaranteed to each State 
by the United States.’’ This was changed in the con- 
vention to the following: ‘‘Resolved, That a republican 
form of government shall be guaranteed to each State, 
and that each State shall be protected against foreign 
and domestic violence,”’ and thus referred to the com- 
mittee of detail to prepare and report a Constitution. 
This committee made a report, in which among the 
powers of Congress, was that ‘*to subdue a rebellion 
in any State, on the application of its legislature,” and 
there was a separate article as follows: ‘The United 
States shall guarantee to each State a republican form 
of government, and shall protect each State against 
foreign invasions, and on application of its legislature, 
against domestic violence.’’ This was afterward 
changed by striking out the word “ foreign,’’ and in- 
serting the words “or executive,’ after legislature, 
and so sent to the committee of revision, by which it 
was reported as it now stands in the Constitution, ex- 
cept that the words ‘“ where the legislature cannot be 
convened,” were afterward inserted by the conven- 
tion. Mr. Randolph, however, though the general 
plan, first submitted by him, was the basis of the Con- 
stitution as adopted, refused to sign it, for several rea- 
sons, one of which was ‘ the authority of the General 
Legislature to interpose on the application of the 
executives of the States.’’ It is clear from this history 
that the convention did not mean to commit the exe- 
cution of the guaranty to any other authority than 
the United States in Congress assembled. 

The legislative history of the United States follows 
and confirms this theory. The first act respecting 
insurrection in a State was passed in 1792, and that 
provided in the first section, that whenever the 
United States should be invaded, or be in immi- 
nent danger of invasion from any foreign nation or 
Indian tribe, it should be lawful for the President 
to call forth ‘‘ the militia,’ and in the second sec- 
tion, that he might call out the militia of a State 








to suppress combinations therein too powerful to 
be suppressed by the ordinary course of judicial pro- 
ceedings, provided the exigency was notified to the 
President, by an associate justice or the district judge, 
and furthermore in case the militia of such State re- 
fused, or were insufficient, he might resort to the militia 
of other States, ‘‘if the legislature of the United 
States be not in session.’’ This act was limited to two 
years and the end of the session next thereafter. 

The second act was passed in 1795 authorizing the 
employment of the militia, and a third act passed in 
1770 authorized the employment of the Army and 
Navy. These different provisions now stand in the 
Revised Statutes in section 5297, already quoted. 

The enactment assumes, as I have pointed out, that 
the whole subject of protecting a State against domes- 
tic violence, is within the competence of Congress, 
which alone can give authority to interfere, and can 
prescribe to that end the use of such means as it pleases. 
Thus the first act made it acondition, in a certain con- 
tingency, that there should be a precedent notification 
from a judge of the United States, and in another con- 
tingeney gave authority to act only in the recess of 
Congress, and was moreover limited in its duration to 
ashort period. If the Congress of 1792 was compe- 
tent to withhold the power from President Washing- 
ton, after the experience of two years, surely the Con- 
gress of 1877 is competent to withhold it from any 
President, after the experience of the last eight years. 
The present act of Congress limits the authority of 
the President tothe militia of States, other than that 
where the insurrection takes place, upon the idea no 
doubt that the militia of that State are to be used by 
its own lawful authorities, and the act also requires 
the President to issue his proclamation to the insurg- 
ents, at the same time that he uses the forces placed 
under his control. 

The judicial history of the United States leads to 
the same conclusion. In the controversy growing out 
of the domestic troubles of Rhode Island, a case 
(Luther v. Borden) was brought to the Supreme Court 
of the United States. The right of Federal interfer- 
ence in those troubles was thus brought in question, 
and the court pronounced an opinion, of which the 
following are portions: 


“The fourth section of the fourth article of the 
Constitution of the United States provides that the 
United States shall guarantee to any State in this 
Union a republican form of government, and shall 
protect each of them against invasion, and on the ap- 
plication of the legislature or of the executive (when 
the legislature cannot be cunvened) against domestic 
violence. 

** Under this article of the Constitution, it rests with 
Congress to decide what government is the established 
one ina State. For asthe United States guarantee 
to each State a republican government, Congress must 
necessarily decide what government is established in 
the State before it can determine whether it is repub- 
lican or not. And when the senators and representa- 
tives of a State are admitted into the councils of the 
Union, the authority of the government under which 
they are appointed, as well as its republican character, 
is recognized by the proper constitutional authority, 
and its decision is binding on every other department 
of the government, and could not be questioned in a 
judicial tribunal.” * © 

**So, too, as relates to the clause in the above-men- 
tioned article of the Constitution, providing for cases 
of domestic violence. It rested with Congress, too, 
to determine upon the means proper to be adopted to 
fulfill this guarantee. They might, if they had deemed 
it most advisable to do so, have placed in the power 
of a court to decide when the contingency had hap- 
pened which required the Federal government to in- 
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terfere. But Congress thought otherwise, and no 
doubt wisely; and by the act of February 28, 1795, 
provided that ‘in case of.an insurrection in any State 
against the government thereof, it shall be lawful for 
the President of the United States, on application of 
the legislature of such State or_of the executive (when 
the legislature cannot be convened), to call forth such 
number of the militia of any other State or States, as 
may be applied for, as he may judge sufficient to sup- 
press such insurrection.’ 

‘* By this act the power of deciding whether the exi- 
gency had arisen upon which the government of the 
United States is bound to interfere, is given to the 
President. He is to act upon the application of the 
legislature or of the executive, and consequently he 
must determine what body of men constitute the 
legislature, and who is the governor, before he can act. 
The fact that both parties claim the right to the 
government cannot alter the case, for both cannot be 
entitled to it. If there isan armed conflict, like the 
one of which we are speaking, it is a case of domestic 
violence, and one of the parties must be in insurrection 
against the lawful government. And the President 
must, of necessity, decide which is the government 
and which party is unlawfully arrayed against it, be- 
fore he can perform the duty imposed upon him by 
the act of Congress.”’ 


And lastly the same doctrine is now conceded by 
the present republican executive department. In 
a speech delivered before an Ohio audience, within a 
month, by Mr. Sherman, the Secretary of the Treas- 
ury, he takes occasion to say that ‘‘The President is 
not made the judge of who is elected governor of a 
State; an attempt to exercise such power would be a 
plain act of usurpation.’’ And in an article put forth 
with great parade under the title of the ‘‘ President’s 
Southern Policy,” and published in the present num- 
ber of the International Review, if not in the name, 
yet with the evident sanction of President Hayes, it 
is declared that ‘‘it is to Congress and not to the 
President of the United States, that each and all of 
the obligations defined and declared by the fourth 
section of article four of the Constitution are in the 
first instance addressed, the conduct of the executive 
being controlled at every step by the necessity for 
Federal legislation, with respect to the exigencies to 
be met, the means to be employed, the method of pro- 
cedure, and therefore confined and limited solely to 
the execution of the laws pertaining to the subject. 
In other words: here, as elsewhere, and under all cir- 
cumstances, the duty of the President of the United 
States is simply to ‘take care that the laws are faith- 
fully executed.’ His only sanction for participating at 
all, in the discharge of these constitutional obligations, 
being found in the fact that Congress has enacted in 
advance the requisite legislation in furtherance of their 
faithful fulfillment, the act of 1795, with such enlarge- 
ment as its provisions have since received, being the 
warrant to-day for whatever of executive action the 
President may direct for this purpose.’ 

We have thus all the great departments of the Fed- 
eral government, the legislative, judicial and execu- 
tive, agreeing, that the execution of the guarantees 
mentioned in the fourth section of the fourth article 
is, by the Constitution, devolved upon Congress. 

I have dwelt thus long upon the question of the 
President’s right to determine who are and who are 
not the rightful or actual officers of a State; not be- 


cause there is any inherent difficulty in the question, 
but because the answer really disposes of the point at 
issue between the Senate and the House. 

Before I pass from the subject, however, I must call 
attention to an observation of Mr. Sherman in his 
Ohio speech that appears to me inconsistent with his 





declaration just quoted. He had hardly finished de- 
claring that an attempt of the President to exercise 
the power of judging who is elected governor of a 
State would be a plain act of usurpation, when he took 
pains to say, that if he had been President instead of 
Grant, he would have ‘‘recognized’’ Packard as gov- 
ernor of Louisiana, ‘‘and sustained him with the full 
power of the general government.’’ What is the differ- 
ence in practice between ‘ recognize”’’ and ‘* decide?” 
Who decided in favor of Packard as governor, that 
Grant or Sherman should recognize him? Was Packard 
in possession of the office any more than Nichols? The 
power to recognize is the power to decide; and the 
Supreme Court appears to be of that opinion, accord- 
ing to the passage which has just been quoted. Give 
any person the right of recognizing whom he will 
to be governor and of following up the recognition 
with the army, and he need not care who may under- 
take the decision. Whenever there are two claimants 
of the same office, each of course will seek to fortify 
his claim by evidence of title and by the decision of 
some authority in his favor; the power to determine 
which has the better decision is in no degree different 
from the power to decide, for all practical purposes, 
where lies the title. Does not every schoolboy, who 
has intelligence enough to read the shameful history 
of the last eight years’ misrule in South Carolina, 
Florida and Louisiana, know full well that, during all 
these years, Grant’s heavy sword has been the only 
effective title to office in those trampled States? 

If there be then really no authority but an act of 
Congress for the President’s interference with the 
questicns, which is the lawful government, and who 
are the lawful governors of a State, can there be any 
doubt, that the intervention of the army in these ques- 
tions, against the will of Congress, would be a plain 
usurpation? If the acts of 1795 and 1807, now re-en- 
acted in the Revised Statutes, were repealed, the power 
to protect the lawful governors or government would 
be withdrawn from the President and remitted to 
Congress. In that case it could not possibly be consti- 
tutional for the President to support with the army a 
person whom Congress had declared not to be governor. 
It could not be lawful for him to use the national forces 
in aid of a usurper. The President could not oppose, 
with an armed body, the execution of a decision of 
Congress, any more than he could order out the troops 
to resist the execution of a judgment of the Supreme 
Court. The Constitution is not a patchwork of con- 
tradictions. Its different parts were not left thus to 
counteract each other. 

It cannot be necessary to pursue the argument 
further, in order to show that the claim of the Sen- 
ate, in its present controversy with the House, is 
untenable. The act of 1795 was probably never in- 
tended to apply to the case of a disputed State gov- 
ernment, or to make the President arbiter between 
contending parties, each claiming to have elected its 
candidates to established offices; but inasmuch as it 
has been so interpreted, it is time for Congress to in- 
terpose, and take to itself a power so liable to aaspeacs 
and so grievously abused. 

Although the discussion of the question between ‘the 
Senate and the House does not necessarily involve a 
consideration of the general relations of the President 
to the army, yet it leads naturally toit. And, with 
your leave, I will discuss that subject in another letter. 

New York, Sept. 4, 1877. 

Davip DUDLEY FIELD. 
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NOTES OF RECENT DECISIONS. 


Admiralty practice: proceedings in rem.—Proceed- 
ings in rem in admiralty cannot be instituted by a 
party against an undivided interest of an owner in a 
vessel. U.S. Dist. Ct., N. D. Ohio. Manhattan Fire 
Ins. Co. v. Schooner Breed (Chic. Leg. News). 

Caveat emptor: sale of letters patent.—Where the 
plaintiff merely sells by a written assignment all his 
right, title and interest in certain letters patent to de- 
fendant, that is no assertion that he has a good title, 
and is no defense in an action by plaintiff against de- 
fendant for the balance of the purchase-money. But 
an offer by defendant to prove that the plaintiff at the 
time of the sale represented himself to be the owner 
of one-half the patent right which he then sold, 
whereas in fact he had previously sold his entire in- 
terest, should be admitted. Sup. Ct., Pennsylvania, 
May 7, 1877. Krumbaar v. Birch. 

Constitutional law: special legislation.—The act of 
the legislature of 1875 authorizing the institution of 
suits in the State courts, by municipal corporations 
with a population of 35,000 or more, without giving 
bond for costs, is repugnant to article 11, section 8, of 
the constitution, which declares that the legislature 
shall have * no power to suspend any general law for the 
benetit of any particular individual, nor to pass any 
law for the benefit of individuals inconsistent with 
the general laws of the land,” and is, therefore, void. 
Sup. Ct., Tennessee, May 12, 1877. City of Memphis v. 
Fisher (Tenn. L. Rep.). 

Dedication: to city for street: non-user: reversion.— 
When a clause in a deed dedicating land to the city 
for the purposes of a street, provided that if the street 
should be abandoned or vacated. the premises should 
revert to the present owners or their assigns, held, that 
on a vacation of such street by the city, the premises 
reverted to those deriving title from the original 
grantor. Held, that the fee in the street, retained by 
such provision in the deed, could not be divested and 
transferred to adjacent owners by direct legislative 
action. Sup. (t., Illinois, June 22, 1877. Helm v. 
Webster (Chic. Leg. News). 

Statute of frauds: promise to answer for the debt of 
another: when.—An agreement made by the vendee 
of lands to pay part of the purchase-money to a cred- 
itor of the vendor is not within the statute of frauds. 
This case overrules the case of Campbell v. Finley, 3 
Humph. 330. Sup. Ct., Tennessee, June 2, 1876. Mil- 
ler v. Stovall (Tenn. Leg. Rep.). 

Statute of limitations: revival of debt.—A promise to 
pay “all lowe you” is not sufficient to revive a debt 
barred by the statute of limitations, in that it does 
not fix the amount of the balance due either directly 
or by reference to something by which the amount can 
be definitely ascertained. Sup. Ct., Pennsylvania, 
Jan. 26,1877. Miller v. Baschore. 

Suretyship: construction of guaranty.— Defendant 
signed a paper guaranteeing the performance of the 
covenants on the part of A and B “in the foregoing 
agreement set forth.” This, with two written 
agreements, all unattached, one for the sale of part- 
nership interest and the other for indemnity against 
debts, were delivered to the plaintiff by Aand B. On 
suit upon the guaranty it was held competent for the 
defendant to prove that upon signing the guaranty he 
was shown by A only the agreement for the sale of the 
partnership interest, and that A represented to him 
that this was the agreement referred to, and that he 





had no knowledge of any agreement to indemnify. 
Sup. Ct., Pennsylvania, Feb. 5, 1877. Clark v. Adams. 

Suretyship: forging of prior surety’s name will not 
discharye surety.—The forgery of the name of a prior 
surety will not discharge a subsequent surety, even 
though the latter signs his name because of the name 
of the former being already attached. As some one 
must be a loser by the deceit, it is more reasonable 
that he who puts confidence in the deceiver should be 
a loser rather than a stranger, or a payee knowing 
nothing of the deceit practiced among the co-makers 
of anote. Seeley v. The People, 27 Ill. 173, overruled. 
Sup. Ct., Minois, June 22, 1877. Stoner v. Milliken. 

Taxation: tax paid by reason of threats of litigation, 
etc., not recoverable back.—A tax paid by reason of 
threats of litigation, or the apprehension of the levy 
of distress warrants, cannot on this ground be recov- 
ered, although the levy and tax was illegal, there be- 
ing no fraud or mistake of facts, but only mistake as 
to legal liability. A State or city may and ought to 
refund a tax so paid. Sup. Ct., Tennessee, May 5, 
1877. Leav. City of Memphis (Tenn. Leg. Rep.). 

Will: construction of : remote bequests.—By a clause 
of a will testator bequeathed to Francis A. Hall and 
Henry Austin Whitney $5,000 in trust, and that “‘ the 
whole shall form a fund which shall properly be in- 
vested, and to accumulate until my said grandchildren 
last mentioned respectively attain the age of thirty- 
five years, when a proportionate part of said fund and 
accumulation (dividing the number of said grand- 
children then living who shall not have received their 
share) is to be paid over to each of them; and in case 
of the death of the last beneficiary, before attaining 
the age of thirty-five years, I direct that the remain- 
der of said fund and accumulation be considered as 
part of the residue of my estate, and be subject to the 
disposition of the same heretofore made.’’ Held, that 
the bequest of $5,000 to Francis A. Hall and Henry 
Austin Whitney to accumulate for the benefit of the 
testator’s grandchildren was void for remoteness, and 
the bequest should go to the residuary legatee. Sup. 
Jud. Ct., Massachusetts, Sept. 7, 1877. Hall v. Hall. 
aliecitiantiin 
PRIVILEGED COMMUNICATIONS — WORDS 

SPOKEN FROM THE PULPIT. 
IRISH COMMON PLEAS, MAY 8, 1877. 
MAGRATH VY. FINN. 


Words spoken by a clergyman from the pulpit concernin 
a parishioner, though in good faith, and for acommend- 
able purpose, are not privileged. 

THE summons and complaint contained three counts, 

the first of which was as follows: ‘* That the de- 
fendant falsely and maliciously spoke of the plaintiff 
the words following—that is to say (setting out the 
words in the Irish language), which said words, being 
translated into the English language, have the mean- 
ing and effect following, and were so understood by 
the persons to whom they were so spoken and pub- 
lished, that is to say: ‘Let no man, woman, or child, 
keep his (meaning the plaintiff's) company, nor talk to 
him (meaning the plaintiff), and if he (meaning plain- 
tiff) comes into any town-land, tie a kettle to his 

(meaning the plaintiff's) tail, as the people used to do 

of old;’ the defendant meaning by the said words 

that the plaintiff had committed an indictable offense 
of so grave and disgraceful a description as to deserve 
that the public should avoid and reject the company 
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and conversation of the plaintiff.’"” The second count 
complained of the speaking and publishing of the 
words following: ‘‘ Can any one of you tell me where 
he (meaning the plaintiff) gets the money to spend? 
Is his mother foolish enough to give it to him, or does 
he (meaning the plaintiff) steal cows and horses?” 
The defendant meaning by the said words that the 
plaintiff had frequently feloniously stolen, and was in 
the habit of feloniously stealing, the cows and horses. 
The third count complained of the speaking and pub- 
lishing of the words following: ‘I'll go to his (mean- 
ing the plaintiff's) mother to make him (meaning the 
plaintiff) leave the country, and if not, I'll go to the 
landlord to make him (meaning the plaintiff) do so.”’ 
The defendant meaning by the said words that the 
plaintiff had committed an indictable offense. 

In answer the defendant pleaded that he was at the 
time of uttering the words the Roman Catholic par- 
ish priest of the parish where the words were spoken; 
that at the time plaintiff was a parishioner; that he 
believed that plaintiff had been guilty of improper 
conduct; that the conduct was a matter of notoriety, 
and caused in the parish great annoyance; that at the 
time of speaking the words he was performing his 
duties as clergyman in the presence of his assembled 
parishioners, and that he uttered the words in good 
faith, believing them to be true, and for the sole pur- 
pose of rebuking sin, and preventing a repetition of 
the acts complained of. To this plea plaintiff demur- 
red. 

Peter O’ Brien (with him Murphy, Q. C.), in support 
of the demurrer. 

Anderson (with him Heron, Q. C.) contra, cited 
Buckley v. Keernan, 7 I. C. L. R.75; Cooke v. Wilde, 
5 E. & B. 341; Spill v. Maule, L. R., 4 Ex. 232; Harri- 
son v. Bushe, 5 E. & B. 344; Whitley v. Adams, 15 C. 
B. (N. 8.) 392; Davies v. Snead, L. R., 5 Q. B. 608; 
Somerville v. Hawkins, 10 C. B. 583; Starkie on 
Slander (4th ed.), 526, 527. 

Morris, C. J. This action is brought against the 
defendant. a parish priest, complaining of his use of 
expressious toward the plaintiff of a slanderous char- 
acter, and the defense is oue of privileged occasion, 
based on the fact of defendant being a parish priest, 
and of the duty arising from that office of rebuking 
and admonishing sinners by name. The argument of 
the junior counsel in support of the plea, rested the 
privilege on the relative position of the plaintiff and 
defendant, and, as flowing from it, a duty to admonish 
the plaintiff, which, by the demurrer, it is admitted 
defendant did bona fide and believing in the truth of 
the statement. The case of Somerville v. Hawkins, 10 
C. B. 583, was cited, where a master spoke of a servant 
in presence of other servants, in words which under 
other circumstances would have been actionable, but 
which were there held privileged. But Mr. Heron, for 
the defendant, claimed a privilege as arising to the 
defendant as a clergyman, virtute officii, of rebuking 
sin, and, by way of illustration, naming a particular 
person. There is no authority for such a proposition, 
and indeed Mr. Heron, when asked was the rule to be 
confined to Roman Catholic clergymen, and, if ex- 
tended to clergymen of other denominations, where 
he would draw the line, answered that he would con- 
fine the rule to clergymen having the cure of souls, 
whom he defined as Roman Catholic priests and clergy- 
men of the late Established Church. Such a distinc- 
tion is merely arbitrary, and if the privilege existed 





at all, it should be extended to all clergymen of every 
denomination who preached sermons, or indeed to 
laymen, many of whom also preach sermons. We can- 
not adopt the analogy of the privilege of the members 
of the House of Commons, and of barristers, which 
has been also pressed upon us. Such a privilege is 
founded upon other and different principles, and we 
can find no public benefit in extending this class of 
cases to persons preaching a sermon, and naming or 
plainly pointing at particular persons. The moral 
duty of the defendant has been much pressed upon 
us; but it is admitted that the defendant, in denounc- 
ing the plaintiff by name, was violating the provisions 
of one of the decrees of his own church. It is, there- 
fore, a solecism in reasoning to say that there was a 
duty incumbent on the defendant, when in the very 
speaking of the words he was violating his duty. 
Apart, however, from any such question, we are of 
opinion that the plea of privilege cannot be extended 
to the occasion of delivering or preaching a sermon, 
and on this ground we must allow the demurrer. 


LAwson, J. I never thought this case arguable, and 
feel some surprise that in the year 1877, for the first 
time, such a privilege should be claimed, which would 
not be tolerated in these countries even at a period 
when ecclesiastics were hardly subject to the laws of 
the land. I am of opinion that neither from pulpit nor 
altar can slander be uttered, and if it is, the person 
who does so must justify its truth, or be prepared to 
take the consequences. 


Keroau, J. I never entertained a doubt about this 
case from the moment it was mentioned. 

Demurrer allowed. 

[See on this subject Fitegerald v. Robinson, 112 Mass. 
371, and cases cited. —Ep. A. L. J.J 


———_>—___—_——. 
RECENT ENGLISH DECISIONS. 


BROKAGE. 


Earning of commission: proximate cause: ‘in conse- 
quence of.’’— A employed B to sell a ship, and agreed 
that if a sale was effected to any person “‘led to make 
such offer in consequence of”’ B’s mention or publica- 
tion of it, B should be paid acommission. Held, that 
B was entitled to his commission, although neither the 
purchaser nor his agent had seen B’s publication, as he 
had been led to make an offer by hearing of it. Com- 
mon Pleas Division, June 11, 1877. Bayley v. Chad- 
wick, 36 L. T. Rep. (N. S.) 740. 

CONTRACT. 

Mercantile contract: construction: ‘ shipped during 
March “““ April:” evidence of mercantile usage.— The 
appellants, by contracts dated London, March 17, 1874, 
bought of the respondents ‘‘about 600 tons of Madras 
rice, to be shipped during the months of March = 
April, per Rajah of Cochin.’’ About four tons only of 
the rice were shipped in March, the remainder having 
been shipped in February. The appellants refused to 
accept it, as not complying with the contract. Held 
(reversing the judgment of the court below), that the 
words of the contract being clear, and there being no 
evidence of any mercantile usage in such case, the ap- 
pellants were justified in not accepting the rice, it not 
being a March or April shipment. Alexander v. Vander- 
see, L. R.,7 C. P. 530, explained and distinguished. 
House of Lords, June 8, 1877. Bowes v. Shand, 36 L. T. 
Rep. (N. 8.) 857. 
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DISTRIBUTION. 

Damages wnder Lord Campbell's Act and Amendment 
Act, 9 and 10 Vicet., c. 93; 27 and 28 Vict., c. 95, s. 2° 
payment into court: mode of distribution among widow 
and children of deceased.—The widow and administra- 
trix of J.S., who was killed in a railway accident, 
brought an action against the railway company under 
Lord Campbell’s Act, and the company paid £8,500 
into court under the Amendment Act (27 and 28 Vict., 
c. 95, 8. 2), which the widow accepted in full. The 
deceased left four infant children. The widow and 
children had been entirely dependent for their main- 
tenance on the professional earnings of the deceased. 
A special case being presented to the Chancery Division 
for advice as to the proportion in which the compen- 
sation should be divided, held, that, by analogy to 
the statute of distributions, the widow should take 
one-third and the children the remaining two-thirds. 
Chancery Division, June 8, 1877. Sanderson v. Sander- 
son, 36 L. T. Rep. (N.S.) 847. 


FRAUD. 


Organization of corporation: fraudulent prospectus « 
non-disclosure of contract by promoters: measure of 
damages: 30 and 31 Vict., c. 131, s. 38. — Section 38 
of 30 and 31 Vict., c. 151, provides that ‘‘ Every pros- 
pectus of a company, and every notice inviting per- 
sons to subscribe for shares in any joint-stock com- 
pany, shall specify the dates and the names of the par- 
ties to any contract entered into by the company, or 
the promoters, directors, or trustees thereof, before 
the issue of such prospectus or notice, whether subject 
to adoption by the directors of the company or other- 
wise; and any prospectus or notice not specifying the 
same shall be deemed fraudulent on the part of the 
promoters, directors, and officers of the company 
knowingly issuing the same, as regards any person 
taking shares in the company on the faith of such 
prospectus, unless he shall have had notice of such 
contract.’’ The contracts which must be disclosed to 
comply with this section are contracts which are cal- 
culated to influence persons reading a company’s pros- 
pectus in making up their minds whether or not they 
will apply for shares in it. Therefore, where the pro- 
moters of a tramway company entered into agree- 
meuts with the contractors for the company’s works, 
by which the former were to receive large sums out of 
the contract price of the work, and these agreements 
were not disclosed in the prospectus, in an action 
brought by a shareholder against promoters to recover 
the amount paid for his shares, held, by the Common 
Pleas Division, that these agreements ought to have 
been disclosed; and held further, that the plaintiff 
was entitled to recover the amount claimed. 

In the Court of Appeal, held by Cockburn, C. J., and 
Brett, L. J., that the agreements were within the sec- 
tion, and ought to have been disclosed, Kelly, C. B., 
and Bramwell, L. J., dissenting. Held further, by 
Cockburn, C. J., and Bramwell and Brett, L. JJ., 
that, assuming the agreements to be within the sec- 
tion, the company being in liquidation, and a large 
debt on debentures being unpaid, there was sufficient 
evidence that the shares were of no value, and there- 
fore the proper measure of damages was the sum paid 
for the shares, and the plaintiff was entitled to recover 
the fullamount. Kelly, C. B., dissenting. Judgment 
of the Common Pleas Division affirmed. Common 


Pleas Division and Court of Appeal, June 2, 1877. Twy- 


cross Vv. Grant, 36 L. T. Rep. (N.S.) 812. 





i 


INNKEEPER. 
Liability of: loss of property by guest: notice limiting 
liability: 26 and 27 Vict., ec. 41, ss. 1 and 3: con- 
tributory negligence. — Plaintiff was guest at an inn 
belonging to defendant, and, on going to bed, left his 
bedroom door unlocked. During the night a thief 
entered the room and stole property of plaintiff's to 
the value of £130. The property consisted of a gold 
watch and trinkets, which plaintiff had left on a chest 
of drawers near the door, and money which he had 
left in a pocket of his clothes. Plaintiff might have 
placed the property in the drawers and locked it up. 
By the 26 and 27 Vict., c. 41, s. 1, no innkeeper shall 
be liable to make good to his guest any loss or injury 
to property brought to his inn to a greater amount 
than £30, except when such «property shall have been 
“stolen, lost, or injured through the willful act, neg- 
lect or default of such innkeeper, or any servant in his 
employ.’’ Section 3 requires the innkeeper to exhibit 
a copy of section 1 in a conspicuous part of the 
entrance to his inn, in order to claim the protection 
of the statute. Defendant caused a notice purporting 
to be a copy of section 1 to be placed in the entrance 
to his inn, but the word *“‘act’”’ was omitted. Plaintiff 
sued defendant to recover the loss of his property, and 
defendant paid £30 into court. Held, (1) that the 
omission of the word *‘act”’ in the notice was material, 
and that the innkeeper was, therefore, not protected by 
the statute; (2) (reversing the decision of Kelly, C. B.) 
that there was evidence for the jury of contributory 
negligence on the part of plaintiff. Court of Appeal, 
June 26, 1877. Spice v. Bacon, 36 L. T. Rep. (N. 8.) 
896. 





—— __—_ 


RECENT AMERICAN DECISIONS. 





SUPREME COURT OF PENNSYLVANIA.* 
CONFLICT OF LAW. 

Husband and wife: curtesy: will: statute of frauds.— 
By the laws of Minnesota a married woman’s prop- 
erty is held by ber for her sole and separate use, ‘* but 
shall not be disposed of by her without the consent of 
her husband.”’ A married woman domiciled in Min- 
nesota, and owning real estate there and in Pennsyl- 
vania, made a will disposing specifically of her Penn- 
sylvania property; the will was executed in Minne- 
sota, under the hands and seals of wife and husband, 
‘“*who hereby consents to and approves of the forego- 
ing will.”’ Held, that the husband was barred of his 
curtesy in the real estate in Pennsylvania. The will 
as to the husband was an instrument signed by the 
party to be bound, and was not obuoxious to the stat- 
ute of frauds. His joinder in the will was a release 
of his curtesy, irrespective of the Minnesota laws. 
McBride's Estate. 

CORPORATE BONDS. 

Assignment of.—A bond of a corporation, payable 
to an obligee named or his assigns, is assignable under 
the act of May 28, 1715, so as to enable the assignee to 
sue in his own name. Such bond is assignable in 
equity by paro! delivery, but an action on it cannot be 
maintained in the name of the assignee; the suit must 
be in the name of the obligee. Bunting’s Adminis- 
trators v. Camd. and Atlant. R. R. Co. 

LIFE INSURANCE. 

Insurable interest: parent and child.—The liability 

of achild under the poor laws for the support of a 


* To appear in 31 P. F. Smith’s (81 Penn. St.) Reports. 
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parent, with the natural feelings of affection produc- 
ing a desire to provide for the comfort of the parent, 
gives a right to the child to effect an insurance on the 
life of the parent. A child has an insurable interest 
in the life of a parent. The relationship prevents an 
insurance on a parent’s life from being a gambling ad- 
venture. Reserve Mut. Ins. Co. v. Kane. 


NAVIGABLE WATERS. 


Rights of owners of land adjoining as to landings : 
obstructions. — The plaintiffs, a ferry compnay from 
Bristol to Burlington, across the Delaware river, had 
‘slips’ into which they ran their boats on the side of 
wharves in those towns belonging to the defendants, a 
steamboat company, running on the river from Phila- 
delphia to the same towns. The defendants’ boats 
when moored at their wharves prevented the plain- 
tiffs’ boats from going in and out. Held, that the de- 
fendants had the same right of navigation in front of 
the slips as in any part of the river, and to moor their 
boats in front of their wharf, but had no right will- 
fully to obstruct the plaintiffs in the use of their slips. 
The question did not concern the right of navigation 
to the public in general, and to the parties in particu- 
lar, but an unlawful privation of the land used, where 
private rights of property existed. Del. Riv. Steam- 
boat Co. v. Burl. and Bristol Steam Ferry Co. 


RECORDER OF DEEDS. 


Liable for false certificate of search only to one em- 
ploying him: knowledge.—The recorder of deeds is lia- 
ble in damages for a false certificate of searches. The 
liability of the recorder is to the party who asks and 
pays for the certificate, not to his assigns or alienee. 
Leslie, desiring a loan from plaintiffs, to be secured by 
mortgage on his property, plaintiffs’ conveyancer or- 
dered searches for liens; through Leslie he procured a 
certificate from the recorder that there were no mort- 
gages on the property; on this the loan was made to 
him. There being prior mortgages given by Leslie not 
certified, on the sale of Leslie’s property by the sheriff 
the proceeds did not reach to pay the loan. Held, that 
the recorder was liable to plaintiffs for the loss. The 
employing Leslie to procure the certificate did not af- 
fect the plaintiffs with his knowledge. A principal is 
affected only by such knowledge of his agent as the 
agent acquired in the business in which he is em- 
ployed. It is only during the agency that the agent 
represents and stands in the shoes of the principal; 
notice to him then is notice to the principal. The em- 
ployment of Leslie ,to procure the certificate was not 
negligence on the part of the conveyancer imputable 
to the plaintiffs. Houseman v. Girard Mut, Build. 
and Loun Assoc. 

——_—___>___—_—— 
BOOK NOTICES. 


BARBOUR’s Diaest oF NEw YorxkK REPORTS. 


Condensed Digest of the Decisions of the Court of Appeals and 
Commission of Appeals of the State of New York, as 
reported in Tiffany's Reports, twelve volumes; Hand’s 
Reports, six volumes; Keyes’ Reports, four volumes ; 
Sickles’ Reports,'seventeen volumes. Volumes XXVIII 

to LXII, inclusive, of the New York Reports. Vol. 
Ill. By Oliver L. Barbour, LL. D., author of trea- 
7? cr, Law, etc. Albany: Weare C. Little & 

0., tae 


ERHAPS, with the single exception of the Massa- 
chusetts Reports the series of volumes known as 
New York Reports, is the most valuable collection of 
case law published in this country. 


Being purely 





appellate, not passing upon questions of fact, and 
comparatively seldom on those of practice, with its 
members free from nisi prius duties, the Court of 
Appeals is able to dispose of a much larger number of 
cases involving law questions, than any other tribunal 
of last resort. It has other advantages, namely, that 
of being sufficiently numerous to give decisions con- 
curred in by all a great weight, that of holding its 
sessions in one place, where the very best facilities are 
afforded for investigation and consultation, that of 
reviewing no decision in which any of its members 
have taken part, and finally the not unimportant ad- 
vantage of reviewing only decisions of appellate 
courts. These circumstances, with the additional one 
that the tenure of the judicial office is such, that those 
holding it are not liable to be affected by popular feel- 
ing, or by any other influence to which judges anxious 
about the permanency of their position are supposed 
to be peculiarly susceptible, tend to render the cases 
decided by it of extraordinary value to the profession 
everywhere. 

The New York Reports, but a few months ago, were 
sixty-two in number, and the only digest which em- 
braced merely the decisions contained therein, was 
one compiled by Mr. Tiffany, and which included the 
first twenty-seven volumes. The necessity for a digest 
of the remaining volumes has for several years been 
very apparent to the profession throughout the State, 
who have, in order to reach the decisions of the Court 
of Appeals, been driven to use digests embracing ad- 
judications of every court, or else to look through the 
volumes seriatim. Some resorted to one plan, and 
some to another, the labor in each being about equal. 

We, therefore, welcomed the announcement some 
time since made, that Mr. Barbour was preparing a 
digest of those volumes of the New York Reports not 
covered by the work of Mr. Tiffany. The long experi- 
ence of Mr. Barbour as a reporter gave assurance 
that the task would be accurately done, and the digest 
a concise and reliable statement of all the points ad- 
judicated during the period covered by his volumes. 
The completed work, in every respect, meets our ex- 
pectations, and we are confident that the profession 
will agree with us in saying that the digest is precisely 
what they were looking for. To those possessing the 
reports which it embraces, it will be indispensable, 
and to those who are not so fortunate, it will furnish 
in a small compass, and at a small cost, all that upon 
most occasions they really need from such reports. It 
should be found in every law office in the State, and 
we do not doubt that it will, in the course of a month 
or two, be found in all, except those of individuals 
who never purchase any books, but depend upon the 
libraries of their neighbors for information on matters 
of legal principle and practice. The volumes contain 
a table of cases digested, and an exhaustive index, and 
are well printed and bound. 


MINNESOTA Reports, VoL. XXII. 


Cases Argued and Determined in_the Supreme Court of Min- 
nesota, May, 1875-May, 1876. George B. Young, Reporter. 
St. Louis: Soule, Thomas & Wentworth, 1877. 

There is a number of valuable decisions of general 
interest in this volume, among which we will mention 
the following: Lee v. City of Minneapolis, p. 13: A 
municipal corporation is not liable a to real estate own- 
er for consequential damages resulting from a change of 
street grade made by it. Newell v. Houlton, p. 19: It 
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is not competent for parties to acontract to stipulate 
for a rate of interest after due, different from what 
the contract bears before due. State v. Kent, p. 41: A 
pew rent collector whose compensation was to be five 
per cent of all the rents collected, hela not guilty of 
embezzlement in appropriating to his own use rents 
collected, he having a joint interest in such rents. 
Bates v. Clifford, p. 52: An agreement to pay $500 for 
a horse if one candidate for office was elected, and $150 
if another, held a wager, and neither phase of the con- 
tract enforceable. McCarthy v. Niskern, p. 90: Exem- 
plary damages are allowable against an innkeeper for 
turning a guest, who has paid for lodging, out of an 
inn, but $900 held excessive. Cogan v. Cook, p. 137: 
An agreement fora good and sufficient deed, free from 
all incumbrances, held to call for a deed sufficient not 
only in form, but to pass title free from incumbrance. 
Coleman v. Ballandi, p. 144: Exemption laws dis- 
criminating between different classes of creditors, held 
invalid. State vy. Owens, p. 238: A woman upon whom 
the crime of abortion is-committed, is not regarded 
as an accomplice. Anderson v. Morrison, p. 274: An 
employee who sets a minor servant to do a dangerous 
work is not liable for injuries done the minor while at 
such work, unless negligence was imputable to the 
employer in what he did. Shepard v. Allen, p. 283: An 
agreement to answer for the debt of another, if 
founded on a new consideration, is not within the 
statute, and is valid. Cotion v. M. & R. River Boom 
Co., p. 372: The power of eminent domain is not con- 
fined to taking for right of way. Pence v. Arbuckle, 
p. 417: A grantor executing and acknowledging a deed 
in blank, is estopped from setting up that the deed was 
not complete at the time of execution. Lusk v. 
Belote, p. 468: A boarder at an inn held not to be a 
traveler so as to make the innkeeper, as such, liable 
for the loss of such boarder’s goods. The reporting in 
this volume is excellently done, and the book is well 
printed and bound. 


——__>__—_—- 


CORRESPONDENCE. 


“OLp Foegy AGAIN.” 
To the Editor of the Albany Law Journal: 


Srr — Your correspondent, ‘* Anti-Fogy,’’ whose let- 
ter is published in your issue of the 8th inst., seems to 
be fully in accord with the theories upon which are 
defended the crudities of the New Code. He an- 
nounces that his letter is written for the utter con- 
fusion of an Old Fogy, and he creates that confusion 
in a most astonishing way. He says: ‘Subdivision 4 
of section 438 (and indeed all the remaining subdivis- 
ions of the section) is controlled by the opening clause 
of the section. That reads: ‘ An order directing the 
service of asummons upon a defendant without the 
State may be made in either of the following cases.’ 
‘Subdivision 4. Where the defendant is a resident of 
the State,’”’ etc. 

Could not your correspondent make an argument in 
defense of his position without such gross misrepre- 
sentation? Of course the opening clause controls all 
the subdivisions, but it does not read as quoted by 
him. It reads: “ An order directing the service of a 
summons upon a defendant, without the State, or by 
publication, may be made in either of the following 
cases.” 

Section 439 permits the order to be made upon pre- 





sentation of the proper complaint, and proof by affi- 
davit of the additional facts required by the last sec- 
tion. The “additional facts” required to be proven 
are all enumerated in the subdivision. Certainly 
there is nothing requiring proof that the defendant is 
without the State. 

The question is as to the order that may be made. 
Section 440 describes the order. The order is that the 
summons be served by publication, or at the option of 
the plaintiff, by service of the summons, and of acopy 
of the complaint and order, upon the defendant per- 
sonally, without the State.’’ The plaintiff has at his 
option either one of the orders mentioned in the open- 
ing clause. of section 438. 

Read the three sections “ straight down”’ and it is 
impossible to find any requirement that proof be made 
that the defendant is out of the State, nor that the 
order be that he be served ‘“ without the State,’’ if the 
plaintiff prefers to serve by publication instead of per- 
sonally out of the State. 

Under the construction placed upon this statute by 
the learned gentleman, who has “ read the Code care- 
fully,’ a man of moderate mental resources might, 
perhaps, be embarrassed to know how to serve the 
summons, without the State, in the case provided for in 
latter part of subdivision 2, where a defendant ‘‘ keeps 
himself concealed therein.’’ Anti-Fogy, however, 
would feel no such embarrassment, for by his letter he 
shows that he reads statutes by dropping whole phrases 
when they stand in the way of any particular con- 
struction which he fancies may justify admiration of 
the New Code. OLD Foey. 

Troy, N. Y., September 8, 1877. 


(We have received several other communications of 
like purport, but the foregoing presents all the points. 
—Ep. A. L. J.] 


“A Hint TO AUTHORS.”’ 


To the Editor of the Albany Law Journal: 

Sir — Please allow me the space in your JOURNAL to 
call the attention of our “legal authors” to the fact 
that there are certain law books which have hereto- 
fore been of great value and utility to our profession, 
which by reason of the many changes and modifica- 
tions of the law have now become of much less value 
to the practitioner. I would suggest the necessity for 
a rewritten and remodeled edition of Dayton on Sur- 
rogates, Crary on Special Proceedings, and Wait’s Law 
and Practice. There is great need for a revision of 
these works at once. Our new Code of Civil Proced- 
ure will necessitate a work on the Practice, which it 
is hoped some master mind and practical author will 
soon produce. In making many books there may be 
no end, but in needing many books there certainly is no 
end. PROGRESS. 

THE CRITICS OF THE NEW CoDE. 
To the Editor of the Albany Law Journal: 

Srr— The new Code having, now in fact, become the 
law of the land, it is time to require that its critics should 
be correct in their statement of facts and logical in their 
deductions. The criticisms so far have, to a great ex- 
tent, been simply a disgrace to the profession. Allow 
me to refer to a few of them. 

(1.) In your issue of September 1, Mr. Roswell J. 
Moss, of Elmira, doubtless aspiring to outstrip the 
famous Hall’s two-moon discovery, propounds the 
question, whether under article 3, section 17, of the 
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constitution, the new Code, or parts thereof, are not 
unconstitutional. Now had Roswell read his consti- 
tution through, especially section 25 of the same arti- 
cle, which provides that section 17 shall not apply to 
any portion of the revisers’ work, he would have saved 
himself an unpardonable blunder. 

(2.) An essay some time ago was published by Messrs. 
Banks & Co., which John Norton Pomeroy, LL. D., 
dedicated to the bench and bar of the State. After 
overruling the Court of Appeals and other inferior 
tribunals, by stating that the great reform created by 
the old Code was the abolition of all distinction be- 
tween legal and equitable actions (which was not abol- 
ished thereby, and in the very nature of things cannot 
be abolished), he asserted (p. 13) that sections 69 and 
140 of the old Code had been entirely omitted in the 
new, when in fact both were contained in sections 3303 
and 518 of the revisers’ second draft, and in sections 
15 and 509 of the revisers’ first draft, which was pub- 
lished and distributed to members of the bar more 
than three years before Mr. Pomeroy’s essay appeared. 
He further stated (p. 12), that in cases where the de- 
fendants were not severally liable, the plaintiff, under 
the new Code, must succeed against all the defend- 
ants or be entirely defeated, when under sections 1932 
and 1947 of the revisers’ second draft, and sections 446 
and 451 of the revisers’ first draft, judgment might 
be taken against one or more joint debtors served as 
under section 136 of the old Code. See, also, sections 
1204 and 1205. 

(3.) A prominent member of the State Bar Associa- 
tion, after reading section 454 of the new Code, asked, 
whoever heard of the. phrase, ‘‘ including the parties 
to bills of exchange and promissory notes.’’ On look- 
ing at section 120 of the old Code, it was found that 
such a phrase had been in use, or rather existence, for 
about thirty years. 

(4.) “*Old Fogy,”’ in his criticism upon section 438, 
subdivision 4, in your issue of August 18, omitted to 
state that section 439, as presented by the revisers to 
the legislature, provided, that upon an application for 
an order to serve summons by publication, in an ac- 
tion for divorce, it must appear that the plaintiff has 
been, or will be, unable, with due diligence, to make 
personal service, and that the legislature deliberately 
struck out this provision (see note to § 489, Weed, Par- 
sons & Co.’s ed.). ‘Old Fogy” further complains 
therein that the defendant was not allowed, in such an 
action, to come in and defend after final judgment — 
by default. But such was the law under the old Code, 
section 134, and very properly too. 

(5.) One of that peculiar class of individuals who 
defineth the term ‘‘ member of the liberal profession,”’ 
to signify one that divideth his fees with his client, 
upon reading sections 73-76, was immediately in favor 
of abolishing a commission that proposed such strange 
and radical doctrines. But had he been a more faith- 
ful student of the law than of his client’s wishes, or 
had he but remembered that there is nothing new un- 
der the sun, he would, doubtless, in a very short time 
have discovered the same identical provisions in 2 R. 
S. 288, §8 71-74 (2 Edm. 298). 

(6.) The article in your issue of August 25, charging 
the revisers with inconsistency in framing sections 
830 and 832, seems to me extremely illogical. Those 
two sections cannot be inconsistent, unless similar 
reasons exist for making the law the same in both 
cases. The reasons for the law contained in section 
830 are the same as for that contained in section 829, 








namely: that the witness is not only an interested 
party, but also that the testimony of the witness can- 
not be rebutted. But neither of these reasons exist 
for excluding the testimony of a person convicted of 
crime simply, for his testimony can be rebutted and 
he is not an interested party. The reasons for the two 
laws, therefore, being entirely dissimilar, they cannot 
be inconsistent. But the article also asserts that the 
provisions of section 830 are retrogressive. Clearly 
not, they but carry out the principles lying at the 
foundation of section 829. The old Code was not only 
inconsistent in not containing a provision similar to 
section 830, but it was criminally so, tf the expression 
may be used, for it permitted a husband to use that 
power, which he has ever exercised over the wife, to 
compel or induce her to commit a crime, to enforce a 
spurious claim for their mutual benefit, while it care- 
fully guarded him from the commission of a similar 
offense. A law that simply protects the stronger is 
too absurd even for this unchivalric age. But not 
only is section 830 consistent with the old law revived 
in section 829, and not inconsistent with section 832, 
but section 832 is also in harmony with the recent 
amendments to the constitution contained in article 
15, sections 2 and 3. 

The prevalent idea that the new Code is a new sys- 
tem of practice has undoubtedly biased the minds 
of a large portion of the profession, and occasioned 
much of the hasty and necessarily erroneous criticism 
upon it. It has even been stated that the new sup- 
plants the old Code. Nothing could be more incor- 
rect. Prior to the new Code, the laws pertaining to 
practice were contained in the third part of the Re- 
vised Statutes and many subsequent statutes, chief 
among which was the old Code. The twenty-two 
chapters of the new Code simply bring together these 
various statutes into a systematic arrangement, 
thereby laying at rest, also, the often occurring ques- 
tion, as to how much of the Revised Statutes was 
superseded by the old Code. It is, therefore, errone- 
ous to state that the new supplants the old Code, or 
any of the other statutes pertaining to practice, which 
it revises. True, it alters the phraseology of many 
statutes, and this may have been the cause of such 
erroneous impression; but such alterations were nec- 
essarily incident to the revision, as any one will at 
once see by attempting the task himself, or by re- 
ferring to the preface of the Revised Statutes of 1830, 
wherein the revisers state that they have changed the 
language of almost every statute revised. 

This change in the phraseology of many of the 
statutes revised has also given rise to much unneces- 
sary complaint, for not only was it necessarily inci- 
dent to arevision, but it was also necessary in many 
cases in order to make the old Code say what it had 
been decided by the courts to mean. The chief char- 
acteristic of the old Code, as well as, I think, its chief 
virtue, was its extreme indefiniteness. It was impos- 
sible, at the outset, to definitely prescribe for all the 
cases that would arise in the revolution created by 
the old Code. It was necessary that it should be 
somewhat Delphic in character at first. But now the 
bar seems to think that all its oracles have been inter- 
preted, and that the courts in hundreds of decisions 
have decided what it intended to say. Is it not, there- 
fore, now eminently proper as well as professional to 
require the text to say what it means, instead of be- 
ing required to lay the text aside and find its mean- 
ing in the decisions of the courts? 
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The new Code bears the impress of faithful and la- 
borious toil, and stands in striking contrast to the 
mushroom growths of these latter days. It is entitled 
to and will command the respect of every student, for 
its English and not Chinese conservatism, for its sys- 
tematic arrangement, for its precision, conciseness 
and uniformity of style, for its almost unexampled 
typography, and as it indicates that the bar are wak- 
ing up to the fact that if it is ever to recover its proud 
eminence in the past, it must modernize its weapons 
and save all useless study. 


Yours, respectfully, R. J. 





—-_ + 
NOTES. 

HE September issue of the Journal of -Jurispru- 
dence and Scottish Law Magazine contains articles 
on these topics: Gavelkind, a peculiar tenure of land 
in the county of Kent; Scottish Prisons, past and 
present; A Procurator Fiscal, what he was, what he 
is, and what he will be; The Jurisdiction of the Local 
Courts in Ireland, Scotland and England compared; 
The position of Masters of Public Schools under the 
Education (Scotland) Act, 1872. The editorial depart- 
ments of the present number do not compare favora- 
bly with those of former ones, and the cases reported 

are of very little general interest. 


We find it necessary to be extremely careful as to 
what we say about the new Code. Last week we re- 
ferred to the fact that a correspondent had called our 
attention to an omission, in the new Code, of a re- 
quirement that undertakings be several, and we have 
since received eighty-one letters of correction, point- 
ing out that section 812 provides that undertakings 
shall be *‘ joint and several in form.’’ The profession 
are obviously conning the Code to some purpose. 


In ** Coke upon Littleton” there is recorded a case 
of a man being his own executor. An ecclesiastic, 
civilly dead upon entering holy orders, left prop- 
erty to an abby, but becoming subsequently an abbot, 
he was civilly resuscitated, and the execution of the 
trusts of his own will devolved upon him. A some- 
what analogous anomaly has just occurred in France. 
M. Savary, an ex-deputy, being a republican, was dis- 
missed from the mayoralty of his commune. The 
deputy mayor, a republican also, refused to replace 
him. The prefect had then no other resource but to 
call upon the senior member of the municipal council 
to perform the functions of mayor. This senior mem- 
ber is no other than M. Savary, and he now signs all 
official acts as his own substitute in this form: ‘ For 
Savary, the dismissed mayor, the senior member of 
the municipal council, Savary.’’ There is no help for 
this.—London Daily News. 


Sewing machine contracts are coming into the Eng- 
lish courts for adjudication, and they meet with no 
more favor there than here. Says a late issue of the 
Manchester (England) Guardian: In the Irish Bank- 
ruptcy Court, on the 17th ult., before Judge Miller, an 
application was made in Re Thomas Blackwell. The 
bankrupt had carried on business as a draper in North 
Earl street, Dublin. Mr. Collins applied on behalf of 


the Singer Machine Company for an order to give up 
a sewing machine found on the bankrupt’s premises, 





and hired by him on the ordinary printed agreement 
that, until fully paid for, the hirer should be deemed 
a bailee only. Only two months’ hire had been paid, 
and there were nine months due. Judge Miller said 
he only required the concurrence of Judge Harrison 
to put an effectual stop to this hiring system. Once 
for all, he might say, he was determined to put an end 
to the system. Judging from the advertisements in 
the daily press now, it would seem that every article 
in future was to be obtained on hire. That practice 
had gone far enough with regard to pianos, but at 
present sewing machines, watches, and all kinds of ar- 
ticles were advertised for procurement on this system. 
If parties were not able to purchase articles they had 
better do without them. This system must be stop- 
ped, or the clause in the act of Parliament might be 
struck out altogether. After some discussion Judge 
Miller said he would make no rule on the motion, 
without prejudice to the application being renewed on 
a future day. 








The following instances of whimsical wills appear in 
the New Castle (England) Chronicle: ‘‘Some years 
ago an English gentleman bequeathed to his two 
daughters their weight in £1 bank-notes. The eldest 
daughter got £51,200, and the younger £57,344. Here 
is a singular bequest by a Frenchman; it may truly 
be styled ‘A new way to pay old debts.’ Vaugeas, 
the famous French grammarian, was in the receipt 
of several pensions, but so prodigal was he in his 
liberalities, that he not only always remained poor, 
but was rarely out of debt, and finally acquired among 
his intimates the sobriquet of Le Hibou from his com- 
pulsory assumption of the habits of that bird, and 
only venturing into the streets at night.- His will con- 
tains much that is original, but the following is an es- 
pecially characteristic clause. After disposing of all 
the little he possessed to meet the claims of his credi- 
tors, he adds: ‘Still, as it may be found that even 
after the sale of my library and effects, these funds 
will not suffice to pay my debts, the only means I can 
think of to meet them is that my body should be sold 
to the surgeons on the best terms that can be obtained, 
and the product applied, as far as it will go, toward 
the liquidation of any sums it may be found I still 
owe; I have been of very little service to society while 
I lived, I shall be glad if I can thus become of any use 
after Iam dead.’ Whether the creditors accepted this 
well-intentioned bequest in part satisfaction of their 
claims is not recorded. I should have been pleased to 
have found that it was ‘declined with thanks,’ so that 
the poor savant’s body might have gone in peace, in- 
stead of pieces, to its last resting-place. The following 
isan extract from the will of John Hylett Stow, proved 
in 1781: ‘* I hereby direct my executors to lay out five 
guineas in the purchase of a picture of the viper biting 
the benevoJent hand of the person who saved him 
from perishing in the snow, if the same can be bought 
for the money; and that they do, in memory of me, 
present it to —— ——, Esq., a King’s counsel, whereby 
he may have frequent opportunities of contemplating 
on it, and by a comparison between that and his own 
virtue, be able to form acertain judgment which is 
best and most profitable, a grateful remembrance of 
past friendship and almost parental regard, or ingrati- 
tude and insolence. This I direct to be presented to 
him in lieu of a legacy of three thousands pounds I 
had by a former will, now revoked and burnt, left 
him.” 
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CURRENT TOPICS. 


tT Court of Appeals reconvened on Monday last, 

after a vacation of about three months, and 
resumed its active duties, which it will continue 
with brief interruptions until the middle of June, 
1878. Under the present Constitution this tribunal 
is in several ways unlike any other sitting in this 
country. It is a purely appellate court, not only in 
respect to causes coming before it, but in reference 
to the duties and functions of those composing it. 
Its members never take part in any judicial proceed- 
ing outside of the court. It reviews, not as in the 
case of most appellate courts, the decisions of nisi 
prius tribunals, but those which have already been 
argued and determined by an inferior appellate 
body. It is not, as would be inferred from its posi- 
tion, and from analogy with similar bodies in other 
States, a supervising court, but is simply a court of 
last resort, passing upon such cases as may be regu- 
larly brought before it, and over which it has juris- 
diction. It is decidedly a court of limited jurisdic- 
tion, and a very great share of the litigation which 
occupies the attention of the different judicial 
bodies in the State can never reach it. The inten- 
tion of those who planned the system of which this 
court forms a part was, that only cases which might 
present questions of importance, or involve a suffi- 
cient amount to warrant a protracted litigation, 
should be argued therein, and that its time should not 
be taken up in the consideration of cases in which 
appeals were brought solely for the purpose of delay. 
If the result hoped for has not been completely ob- 
tained, it has been very nearly so, and but a very few 
unimportant cases come before this court, compared 
with what come before courts of last resort in 
ether States, or with what would come before it if 
the rules governing appeals were more lax. Each 
one of the features we have mentioned may exist 
elsewhere, but in no State, so far as we know, do 
they all exist in respect to the court of last resort. 
In another way the court is remarkable, and that is, 
in the very large number of cases it hears and de- 
termines. Notwithstanding every effort is made to 
keep causes from being brought here, the amount of 
business in this State is so great that the calendar 
is always crowded. The court delivers opinions in 
over four hundred decisions per annum, besides dis- 
posing of numerous cases in which no opinions are 
given. As these opinions are upon law questions 


only, they constitute probably the most valuable 
collection of case law now coming into existence, 
in this country at least. 

Vou. 16.— No. 12. 





The New York system of procedure has been the 
subject of much criticism, but whatever may be its 
faults, it renders possible the transaction of an 
enormous amount of legal business. In fact, the 
litigation disposed of by the courts of this State is 
far beyond any thing known in any other State in 
the Union, and, we imagine, surpassing any thing 
known elsewhere, except perhaps in the courts of 
Westminster and London. Our judicial force is 
large, and is actively employed. In addition to the 
seven judges who constitute the Court of Appeals, 
there are, including the thirty-three Supreme Court 
judges, the judges of the Superior Courts of New 
York and Buffalo, and the judges of the New York 
Court of Common Pleas, and those of the city courts 
of Brooklyn and several other cities, and the county 
judges, considerably more than a hundred judicial 
officers competent to hold courts, before whom ac- 
tions of almost any nature may be tried. But a 
very large number of causes are tried by referees, 
who relieve the regular judges, not merely by the 
number of cases which they take from the calendar, 
but by the circumstance that they take those cases 
which are liable to consume a vast amount of time, 
and which turn upon questions of evidence. In ad- 
dition, in cases in which no defensé is interposed, 
judgments may be entered either without applica- 
tion to the court or with an application, which, as 
a rule, requires but little attention. A very large 
number of actions are thus disposed of, which, 
under other systems of practice, occupy the time 
of judges and officers of the court, and delay more 
or less the litigated business. The cases in which 
judgments are taken by default exceed many times 
those appearing upon the calendar, and the amount 
of business actually done can only be determined 
by an examination of the records kept by the clerks 
of the courts. If to this is added the suits litigated 
in the two or three thousand justices’ courts, many 
of which in other States would be brought in courts 
of record, there would seem to be enough going on 
to keep most of our lawyers busy. 


The laws designed for securing the observation of 
Sunday as a day of religious worship have, as a 
rule, been efficient of late years for the purpose only 
of enabling dishonest men to escape the fulfillment 
of contracts of which they have received the benefit, 
and dishonest corporations to evade liability for 
injuries resulting from their negligence, upon the 
ground, in each case, that the party seeking to en- 
force the contract or to recover on account of the 
negligence, derived his right of action through a 
violation on his part of the laws in question. A 
case has arisen, however, in the courts of Wiscon- 
sin, where the laws against Sabbath breaking have 
operated in a manner more in accordance with jus- 
tice. A railway company contracted to carry a 
number of church-goers to their place of worship 
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and back to their homes. The carriage to the place 
was performed, but that back was not, and the Su- 
preme Court held that no action could be sustained 
against the railway company for a breach of its gen- 
eral duty as carrier, on the ground that it was under 
no obligation to carry passengers on Sunday. If the 
Sunday laws can be made to operate so as to defeat 
contracts of this kind, we imagine they will not 
long remain in the statute books. 


The London Law Journal publishes a list of the 
leading cases decided by the English courts during 
the past legal year. They are only fourteen in num- 
ber, and out of them there are only five that are of 
authority on this side of the water. These cases 
are Regina v. Keyn, 46 L. J. Rep. 17 (the Franconia 
case), where it is held that an English criminal 
court has jurisdiction to try a foreign captain of a 
foreign vessel for manslaughter, committed by col- 
lision with an English ship within three miles from 
the English shore; Randall v. Newsom, 46 L. J. 
Rep. 259, where the Court of Appeal hold that in 
every sale of goods there is an implied warranty 
that the article sold shall answer the description in 
the contract, and that this warranty is absolute, 
and extends to latent as well as to discoverable de- 
fects; Purcell v. Sowler, 46 L. J. Rep. 308, where 
the same court decide that a newspaper report of 
the proceedings of a public board is not privileged ; 
Wilson v. Finch Hatton, L. R., 2 Exch. D. 336, 
where it is decided that in letting a furnished house 
there is an implied warranty that the premises are 
fit for occupation, and Seaman v. Netherclift, 46 L. 
J. Rep. 128, where it is decided that no action will 
lie for defamatory words spoken by a witness in the 
course of his evidence in a judicial proceeding. A 
rather small showing for a year, in which the courts 
of England have done more business than in any 
preceding one. Yet we doubt if the 
courts have produced a greater number of decisions 
that will be found valuable as leading authorities in 
other countries. 


American 


The newspapers are again discussing the appoint- 
ment for the vacancy now existing upon the Federal 
Supreme Court bench, and suggesting numerous 
names for the consideration of the President. As 
the Senate has a voice in the matter, and as that 
body sometimes exercises its privilege in a way not 
in harmony with the wishes of the executive, it is 
perhaps well that the President has postponed his 
nomination, and that he does not act until the as- 
sembling of Congress, when he can consult with the 
leaders in the Senate, and avoid any wranglings 
similar to those which took place when the office of 
chief justice was vacant, and nominations were 
made by the President to fill it, which were unsatis- 
factory to a majority of the senators. As to the 
appointee, there is as much diversity of opinion as 





ever, though the circumstance that since 1860 all 
those chosen to the supreme bench have resided at 
the north or west, and the south is unrepresented, 
somewhat narrows the circle of candidates, and 
leaves only two or three prominent names as those 
among whom the President can properly make a 
selection. We have heretofore expressed our desire 
that Judge Dillon should receive the vacant place, 
but the territorial rule will exclude him. Among 
those names as likely to be appointed, Ex-Secretary 
Bristow seems to stand foremost, and we trust that 
he will be preferred both by the power that nomi- 
nates and the one which confirms. 


The decision of the Rapid Transit cases by the 
Court of Appeals settles a matter of considerable 
importance to those having occasion to travel about 
the streets of New York city. The constitutional 
points involved are of general moment, but the 
commercial interests dependent upon the question 
individuals about the 
metropolis shall be slow or rapid are so great that 
they render the legal and constitutional bearings of 
the decisions given of apparently little significance. 


whether the movement of 


Yet the decisions given are important, as being ad- 
judications of the court of last resort upon provi- 
sions of the Constitution of recent adoption, and 
which were designed to check an evil that was un- 
It is to be regretted that the 
court did not, in each case, reach a conclusion that 
could be concurred in by all its members, but the 
result having been in favor of rapid transit, it is 
probable that those who have been instrumental in 


known until recently. 


securing that end are as well satisfied as if they had 
gained their suit by a larger majority. 
caanineneiedlpmnnisat 
NOTES OF CASES. 

) ioe case of Commonwealth v. Godshalk, recently 

decided in the Court of Sessions of Lehigh 
county, Pennsylvania, was a prosecution for mali- 
cious libel, the libel consisting of the publication 
in a newspaper of certain derogatory statements in 
relation to the prosecutor, which were made by 
counsel at the trial of a suit in which the prosecutor 
was plaintiff. The article containing these state- 
ments purported to be an account of the trial in 
question, and the defense set up was, that the pub- 
lication was privileged. The court held it was not, 
saying that the speech of counsel in a judicial pro- 
ceeding does not afford matter for a privileged pub- 
lication, and if it contain scandalous and defama- 
tory matter, a prosecution for libel will be main- 
tained. See, as supporting this holding, Saunders 
v. Mills, 6 Bing. 213; Flint v. Pike, 10 E. C. L. R. 
668; Lake v. King, 1 Saund. 120; Rex v. Greevy, 
1M. & S. 273; Rex v. Lord Aberdeen, 1 Esp. 226. 
In Saunders vy. Mills it was held that where the libel 
purporting to be the report of proceedings in a court 
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of justice did not profess to state the facts as de- 
posed by the witnesses, but only as stated by the 
counsel for the prosecution, it could not be jus- 
tified as a privileged publication. So in Rev v. 
Greevy, a prosecution for libel was sustained, where 
the publication of a speech made by counsel in the 
course of the trial of a cause contained observa- 
tions injurious to the character of a party to the 
suit. In Lex v. Lord Aberdeen, the prosecution was 
sustained where the publication, consisting of a 
petition presented to a committee of Parliament, 
was ordered by the House of Commons to be printed, 
but it was also published elsewhere, and it was held 
to be unjustifiable, because it contained matter in- 
jurious to the prosecutor, and went beyond the 
privilege of Parliament. See, also, Philad., Wilm. 
& Balt. R. R. Co. v. Quigley, 21 How. 202, where 
it is held that while a report of a committee of in- 
vestigation to corporate stockholders is privileged, 
yet a publication of the same afterward in book 
form, and circulated among the stockholders and 
others, is a libel. See, also, Snyder v. Fulton, 34 
Md. 128; 6 Am. Rep. 314; Purcell v. Sowler, 46 L. 
J. Rep. 308. 


In the case of Firth v. The Bowling Iron Co., re- 
cently decided in the Bradford (England) County 
Court, the lessees of a colliery, who were under 
covenant with their lessor to erect fences either by 
stone walls or posts and rails, erected a fence of 
posts and two lines of wire rope which had become 
unfit for colliery purposes. The fence divided the 
colliery works from pasture lands in the occupation 
of a tenant under the same lessor. The wire rope 
in course of time decayed, dropped in 
pieces, and fell upon the pasture. The tenant’s cat- 
tle, in grazing, got pieces of the wire with their 


rusted, 


food into their system, and were injured. In 1867 
two heifers died from eating this wire. With the 


lessor’s sanction, complaint was made by the tenant 
to the lessees, and compensation asked for, but no 
notice wus taken by the lessees, and they continued 
to use the wire rope as before, doing such repairs 
only as were required for their own purposes. In 
1876 a cow of the tenant, which was pastured in 
the same field, became ill, and was ultimately killed, 
being pronounced by a veterinary surgeon to be in- 
curable. In the carcase a piece of wire was found 
imbedded in the under fold of the pericardium, 
which the cow must have taken up with the grass 
when feeding. For this cow, compensation was 
demanded, and refused, and thereupon this action 
was brought. The court held that the action could 
not be maintained on the ground that the wire 
fence was not a proper performance of the covenants 
in the lease, there being no privity of contract be- 
tween the tenant and the lessor, nor upon the 
ground of riegligence merely, there not being any 
relation between the parties out of which any duty 





on the part of the lessees toward the tenant would 
arise. But the lessees were held liable, upon the 
ground that they knew that their mode of using 
their property was productive of damage to the 
lawful rights of the tenant, which they were bound 
to respect. The conclusion of the court is supported 
by Greenland v. Chapin, L. R., 5 Exch. 248. See, 
also, Grumott v. Williams, 32 L. J. Rep. (N. 8.) 237; 
Losee vy. Buchanan, 51 N. Y. 476; 10 Am. Rep. 623; 
Wilson v. City of New Bedford, 108 Mass, 261; 11 
Am. Rep. 352; Cahill v. Eastman, 18 Minn. 324; 10 
Am. Rep. 184; Rysand v. Fletcher, L. R., 3 E. & J. 
App. 350. 


In the case of Wilson et ai. v. Finch Hatton, L. R., 
2 Exch. D. 336, the defendant agreed to rent the 
plaintiffs’ furnished house for three months, from 
the 7th of May, but having at the beginning of the 
intended tenancy discovered that the house was, 
owing to defective drainage, unfit for habitation, 
refused to occupy. The plaintiffs repaired the 
drains, and on the 26th of May tendered the house in 
a wholesome condition to the defendant, who refused 
to occupy orto pay any rent. The plaintiffs having 
sued for the rent and for use and occupation, the 
court held that, in an agreement of this kind, there 
is an implied condition that the house shall be fit 
for occupation at the time at which the tenancy is 
to begin, and if the condition is not fulfilled, the 
lessee is entitled thereupon to rescind the contract, 
and that the state of the house in question, at the 
beginning of the intended tenancy, entitled defend- 
ant to rescind, and that he was not liable for the 
rent or for use and occupation. The rule in this 
case forms an exception to the one governing con- 
tracts of leasing in general. The principal authority 
for the exception is the case of Smith v. Marrable, 
11 M. & W. 5; 12 L. J. (Ex.) 223, where Lord Abin- 
ger says: A man who lets a ready-furnished house 
surely does so under the implied condition or obli- 
gation that the house is in a fit state to be in- 
habited,” and he further says that “no authorities 
are wanted, and the case is one which common sense 
enables us to decide.” This doctrine was adhered 
to in Sutten v. Temple, 12 M. & W. 52, and in Hart 


v. Windsor, id. 68. In the case of Dutton v. Gerrish, 
63 Mass. 89, Shaw, J., says that in the case of fur. 
nished rooms in a lodging-house, let for a particu- 
lar season, a warranty may be implied that they are 
suitably fitted for such use. See, also, Campbell v. 
Wenlock, 4 F. & F. 716. In Tully v. Howling, L. R., 
2 Q. B. D. 182, the same principle was applied to a 
contract for the charter of a ship. See, however, 
Francis v. Cockrill, L. R., 5 Q. B. 501; Jones v. Just, 
L. R., 3 Q. B. 197; Keates v. Earl Cadogan, 10 C. B. 
591; ’Surplice v. Farnsworth, 8 Scott (N. R.), 307; 
Heard v. Camplin, 15 L. T. (O. 8.) 487; Searle v. 
Laverick, L. R., 9 Q. B. 122; Hart v. Windsor, 12 
M. & W. 68; Westlake v. De Grav, 25 Wend. 669; 
Foster v. Peyser, 63 Mass. 2483; McGlashan v. Tall 
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VOLUNTARY CONVEYANCES. 


7 rules regulating voluntary conveyances in 

this State, as they were understood in 1867, 
were very fully and clearly stated by Judge Ingra- 
ham, in Holmes v. Clark, 48 Barb. 237, as follows : 


“1st. A conveyance made to children, for love or 
affection, is not fraudulent or void against subse- 
quent creditors, if, at the time of the conveyance, 
the grantor had sufficient property otherwise to pay 
then subsisting debts. 

‘*2d. Such conveyance would be void as to ex- 
isting creditors at the date of the conveyance, if 
their debts are not otherwise paid. 

‘*3d. It is not necessary that the grantee should 
be a participator in the fraud to avoid the deed. 
He may have received the conveyance honestly, and 
ignorant of the fraud, and yet the conveyance might 
be void. 

‘4th. If the grantee, without knowledge of the 
intended fraud, becomes the purchaser for value, he 
should be protected, although the grantor acted 
from fraudulent motives. 

‘5th. A grant, made without other considera- 
tions than love or affection, cannot be set aside in 
favor of subsequent creditors, unless the transac- 
tion was fraudulent as between the parties, and 
made to defraud subsequent creditors.” 


In connection with these rules it will be useful to 
examine three prominent cases in the Court of Ap- 
peals, illustrating this doctrine : 

First. Carpenter v. Roe, 10 N. Y. 227, A. D. 1851. 
Here a corn merchant purchased real estate on the 
1st of May, 1847, taking the title to his wife. He 
was then unembarrassed, and believed himself able 
to meet all his engagements at maturity. On the 
15th of June next following he purchased of the 
plaintiff a lot of corn, giving his check, post-dated 
the 27th, in payment. On the 16th of June, being 
largely indebted, but, as he supposed, in solvent 
circumstances, he joined with his wife in a convey- 
ance of the real estate in question, to their son-in- 
law, in trust for the use and benefit of the defend- 
ant’s wife. On the 23d of June, in consequence of 
the sudden fall of the price of corn, occasioned by 
news from Europe, the defendant suspended pay- 
ment. It was held that the trust for the wife, as 
well as the original conveyance to her, was fraudu- 
lent and void as to the plaintiffs. The leading prin- 
ciple of this case is thus expressed in the opinion: 
“To avoid the conveyance and trust to and in favor 
of his wife, it was not necessary that the debtor 
should be insolvent, or believe himself to be so, 
when they were executed or created. It was suffi- 
cient that he was indebted, and that insolvency 
would be the inevitable, or probable result of want 
of success in the business in which he was engaged. 
He could not, legally or honestly, in this manner, 
provide for himself or family, and cast upon his 
creditor the hazard of his speculation.” The origi- 
nal conveyance must have been regarded by the 
court as ineffectual to vest the title in the wife, it 





being in 1847; otherwise it would have been a case 
of a conveyance to one and the purchase price paid 
by another, where a resulting trust does not arise, 
under our statute, except in favor of contempora- 
neous creditors. 

Second. Savage v. Murphy, 34 N. Y. 508, A. D. 
1866. Here the defendant, without consideration, 
transferred all his real estate to his wife and chil- 
dren, but continued in possession, without any 
apparent change of ownership, and continued in 
business, paying past indebtedness by obtaining 
new credit, and contracting new debts, until he 
failed. The transfer was held void as to subse- 
quent creditors. The court held that the fraud 
consisted in a design to obtain a credit by means of 
continued possession and apparent ownership, after 
attempting to place the legal title of his property 
beyond the reach of creditors, and that the cancel- 
ing of old debts by new credits is only a transfer, 
and not a payment of the past indebtedness. This 
is a very noticeable case, as the two principles 
enunciated in the last sentence seem to be new. 
The case does not disclose that the grantees par- 
ticipated in the fraud, and it would seem to fall 
under Judge Ingraham’s fifth principle, in Holmes 
v. Clark, and until now it would have been sup- 
posed a case of valid conveyance, except as to ante- 
cedent creditors. It is our impression that this 
fifth principle, consonant, indeed, with the general 
opinion of the profession, is really applicable only 
to the cases embraced in statute of resulting trusts, 
where the price is paid by one and the conveyance 
taken to another, and where it is explicitly provided 
that there shall be no resulting trust, except to the 
then existing creditors of the persons paying the 
price. If our views of Savage v. Murphy are cor- 
rect, the case is a highly important one, and takes a 
step forward on the questions at issue. 

Third. Case v. Phelps, 39 N. Y. 164, A. D. 1868, 
is a very radical and peculiar case. The defendant, 
owning real estate worth $5,500, but mortgaged for 
$3,500, and owing about $700 in addition, volun- 
tarily and without consideration conveyed the same 
immediately to his wife, without any intent to de- 
fraud his creditors then existing, but with a view to 
engaging in a new business, and to secure the prop- 
erty to himself and his family in the event of losses 
in such business. His own deed was not recorded, 
but that from his grantee to his wife was recorded. 
There was no change of possession, bat he continued 
to occupy the property with his family. The plain- 
tiff, without knowledge of the conveyances, became 
surety for money which the defendant subsequently 
borrowed. The defendant engaged in the new busi- 
ness and became insolvent. Judge Woodruff, giv- 
ing the opinion, says: ‘‘I cannot regard this ques- 
tion as in substance other than the inquiry; many 
a man, for the purpose of preventing his future cred- 
itors from collecting their demands out of his prop- 
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erty then owned, and for the purpose of casting 
upon them the hazards of his success in the busi- 
ness in which heis about to engage, conveys his 
property without consideration to his wife, in order 
to secure the benefit of it to himself and his family, 
however disastrous such business may prove, and 
continue in the possession, not even putting the 
deeds upon record, until after such subsequent in- 
debtedness arise. This, it will be seen, is not merely 
a question, whether a man may provide for his wife 
and his family, and thereby protect them against 
the hazards of a business in which he is about to 
engage, but whether he may put aside property for 
the benefit of himself for such a purpose.” And the 
conveyances were set aside. Undoubtedly a right 
decision upon the facts of this case, it yet seems 
to us that the language quoted is calculated to mis- 
lead and to seem broader than it could have been 
intended. The court must have intended to lay the 
stress on the fraudulent indicia of the transaction, 
and not on such a transaction unaccompanied by 
those fraudulent indicia, That is to say, we suppose, 
if Phelps had put the deed on record, and there had 
been an apparent change of possession, the transfer 
would have been valid, so far as subsequent credi- 
tors were concerned, whatever may have been the 
case with regard to the then existing creditors. If 
aman is unembarrassed, and out of debt, he cer- 
tainly has a legal right to make a gift to his wife, 
even of all he has, provided he does not keep up 
the appearance of still owning the property himself. 
Subsequent creditors cannot complain of that. And 
if, as Judge Woodruff concedes, he may do so to 
provide for his family against the hazards of future 
business, why may he not lawfully include himself 
in his purpose? The latter is certainly no more im- 
moral than the former, and both, we judge, are 
perfectly defensible and even laudable. So we think 
it is lawful ‘‘for a man to put aside property for the 
benefit of himself for such a purpose,” but he must 
give fair notice to the world. He has a right to 
‘* put aside something for a rainy day,” but he must 
say to the world “I have done it.” That intention 
is not fraudulent, and the court could not have in- 
tended to convey the idea that it is. Indeed the 
test of the fraud was, as is subsequently remarked 
in the opinion, that ‘‘he made the conveyance for 
the purpose of securing the property to himself and 
his family, remaining in the possession of the prop- 
erty, and in the apparent ownership.” 

The most recent case involving these questions, is 
Cole v. Tyler, 65 N. Y. 73, decided in the Commis- 
sion of Appeals in 1875. It was held that where a 
debtor conveys all his real estate to his wife, with- 
out consideration, reserving an entirely insufficient 
amount to pay his debts, that fact alone renders the 
transfer void as to the existing creditors, although 
the deeds are duly recorded, and the debtor is doing 
a prosperous business. This case also holds that 





although the plaintiff knew of the transfer at the 
time it was made, and raised no objection, yet in the 
absence of evidence that he knew that the debtor 
was depriving himself of the means of paying his 
debts, he is not estopped from questioning the trans- 
fer. The court also remarks, ‘‘It is not necessary to 
inquire whether he would have been estopped had he 
known all the facts.” This decision to some extent, 
if not entirely, overrules the doctrine of Baker v. 
Gilman, 52 Barb. 39. 

Another case in the Court of Appeals is note- 
worthy in this connection, namely, Dunlap v. Haw- 
kins, 59 N. Y. 342. It was here held that the pre- 
sumption of fraudulent intent, arising by reason of 
the statute of uses and trusts, as against the cred- 
itors at the time of one who pays the consideration for 
a grant of land to another, may be overcome by 
proof that the one paying the consideration was at 
the time neither msolvent nor contemplating insol- 
vency, but reserved ample funds to pay his debts, 
and that an inability to meet his obligations was 
not and could not reasonably have been supposed to 
be within his mind. In this case the distinction 
between the statute of frauds and that concerning 
resulting trusts is thus defined by Judge Allen: 
‘‘The plaintiff's claim rests exclusively upon the 
statute of ‘uses and trusts’ (1 R. 8. 728, $$ 51, 52), 
which enacts that, when a grant for a valuable con- 
sideration shall be made to one person, and the 
consideration therefor shall be paid by another, no 
trust shall result in favor of the person by whom 
such payment shall be made, but the title shall vest 
in the alienee named in the conveyance, subject 
only to the provision that every such conveyance 
shall be presumed fraudulent as against the cred- 
itors at the time of the person paying the considera- 
tion, and when a fraudulent intent is not disproved, 
a trust shall result in favor of such creditors to the 
extent that may be necessary to satisfy their just 
demands. The statute makes the fact that the con- 
sideration is paid by one for a grant to another, 
without other evidence, presumptive proof of fraud, 
but does not make it conclusive, and casts the 
burden upon the grantee to disprove a fraudulent 
intent in the defense of his title. It goes farther 
than the statute of frauds (R. 8. supra), for it 
allows a voluntary conveyance to be impeached 
solely for the want of a valuable consideration 
moving from the grantee, but it does not incapaci- 
tate one indebted at the time from making provi- 
sion for wife or children by a conveyance from a 
third person upon a consideration paid by him, 
which is but a voluntary conveyance from himself 
by indenture. The question in a case like the pres- 


ent under the statute, is not one of fraud in law, in 
which the inference founded on a voluntary dispo- 
sition of property, while indebted, would not de- 
pend on the particular circumstances, or greater or 
less degree of pecuniary embarrassment of the party 
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but is made by the statute one of fact, in which the 
pecuniary circumstances of the party making the 
grant, or, as here, procuring it to be made, are mat- 
ters for consideration. It becomes a question of 
actual fraud.” In this case the person paying the 
consideration owed no debts of his own at the time, 
but was, contingently, liable as second indorser on 
the notes of a third person; he had no occasion for 
credit in his own affairs, and had not obtained 
credit on the faith of the ownership of the property 
in question; and there was no affirmative evidence 
of fraud or fraudulent intent. Under these circum- 
stances the grant was upheld. 
———__>____—_—- 


THE PRESIDENT’S RELATIONS TO THE 
ARMY. 


To the Editor of the Albany Law Journal: 

Str: In my letter upon the Army Bill, where I was led 
to consider the question whether the execution of the 
guaranties promised in the fourth section of the fourth 
article of the Federal Constitution was devolved upon 
Congress or the President, I mentioned that the sub- 
ject led so naturally to a discussion of the general re- 
lations of the President to the Army, that I was 
tempted to pursue it. This I will endeavor to doin 
the present letter. 

The President, according to the Constitution, is 
**Commander-in-Chief of the Army and Navy of the 
United States, and of the militia of the several States 
when called into the actual service of the United 
States.”’ What does the expression commander-in- 
chief mean? What would it mean if it stood alone, 
and what does it mean when used in connection with 
the other parts of the Constitution? That ques- 
tion is to be answered first, out of the text of the in- 
strument itself, next out of the political theories pre- 
valent when it was framed, and lastly out of the sub- 
sequent history of the government. 

Does it result from the President’s being Commander- 
in-Chief that it is his right, as part of his executive func- 
tion, conferred by the Constitution, and not limitable 
by Congress, to employ the Army in his discretion, at 
such places, and for such purposes as he may think 
proper, notwithstanding an act of Congress passed by 
the two Houses with his approval, or by two-thirds of 
each House against his dissent, enacting that the Army 
shall not be employed at a particular place, or in a par- 
ticular manner, or fora particular purpose? Though 
Congress is empowered by the Constitution to de- 
clare war, raise and support armies, and provide for 
calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions, 
yet when the armies are once raised, the money pro- 
vided, and the militia called forth, can Congress pre- 
scribe their employment in respect to time, place, or 
circumstance, or in any respect whatever? If Con- 
gress raise an army for service against the Indians, 
may the President refuse to employ it in the Indian 
country, and march it straightway to the seaboard? 
Or, when a bill was brought into the House of Repre- 
sentatives last winter, requiring the troops at Wash- 
ington to be removed a certain distance from the 
capitol, where the two Houses were sitting, and were 
about to count the electoral votes, and a score of Re- 
publican voices cried out that it was an unconstitu- 
tional interference with the President's prerogative, 





did those voices utter the truth, or no? Could the 
President then have brought the troops to surround 
the capitol, or even to enter it, against the will of 
Congress? 

Looking at the text of the Constitution, let us first 
read the expression Commander-in-Chief, as if it stood 
alone, and then read it in connection with other parts 
of the instrument. Hamilton, in the Federalist, an- 
swering the objection urged against the Constitution, 
that it made the President Commander-in-Chief, said 
that it made him only the “ first general and admiral 
of the confederacy.’’ Yet now, after the lapse of more 
than eighty years, in the fervor of partisan harangue, 
it is claimed that because the President is Commander- 
in-Chief of the Army and Navy, and Militia when 
taken into the Federal service, this army, navy and 
militia, of which he is only the chief captain, can be 
moved by him wherever he pleases, and be used as his 
judgment or his will inclines. But if a seaman were 
employed to command a ship upon an engagement to 
be kept in service as commander for four years, would 
any one thence infer that he had an irrevocable power 
to sail the ship into whatever seas he pleased, and traf- 
fic in such ports as he happened to prefer? Why the 
word **commander ”’ should have a different meaning 
when applied to an army, and when applied to a ship, 
it would be hard to tell. 

The Governor of New York is declared by its Con- 
stitution to be ‘‘ Commander-in-Chief of the military 
and naval forces of the State.’’ Is he too clothed with 
the power of using the armed forces of New York for 
such service as he pleases? Are all the laws of the 
State, which regulate the employment of the militia, 
so many encroachments on the Governor’s constitu- 
tional prerogative ? 

To command an army is to give it its orders; but 
that means only that whatever orders are given must 
come through the commander, not that he may give 
any order he pleases. All orders to our army are to 
be issued by the President or his subordinates. To do 
what? That, and that only, which the laws allow; 
and the laws are made, not by him, but by Congress. 
His function is executive. The laws must of course 
be such as the legislature is, by the Constitution, au- 
thorized to enact; but the power to make them can- 
not, in the nature of things, be subject to the power 
to command the troops, for that would make the lat- 
ter the superior of the two; in other words, would 
render the military superior to the civil power, a con- 
clusion, the absurdity of which in this country demon- 
strates the folly of the premises. 

If there were nothing else in the Constitution than 
these two provisions — one that Congress should make 
the laws, and the other that the President should 
command the army, could there be any doubt in the 
minds of reasonable men that the latter, in his mili- 
tary office, would be bound by the laws which the 
former should pass? This result would follow from 
the nature of the two functions, one being legislative 
and the other executive. It could not be otherwise 
in any country, unless the two functions were united, 
as in Russia, in one person. There the emperor, who 
commands the army, makes also the laws, and in the 
use of his army he need respect only his own supreme 
will. But where the two functions are disunited, as 
in this country, the legislature must, in the nature of 
things, control] the executive. 

Why is it that the President cannot order a platoon 
to enter a man’s house, or take possession of his land? 
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Because the act would be contrary to law. The same 
legislative authority which makes that act unlawful, 
can make any other act unlawful within the scope of 
the law-making power. 

The President, as Commander-in-Chief, is an execu- 
tive officer only. He executes the Federal laws. His 
function as commander gives him no power to com- 
mand, but in obedience to the laws. In other words, 
to be Commander-in-Chief of the Army, is to be the 
organ or instrument by which the army is moved to 
its legitimate service. And what is, or is not legiti- 
mate service, depends upon the law-giver, and him 
alone. 

What is the real significance of the political axiom 
so often declared in constitutions, and so much used 
in political discussions, that the military must ever be 
subordinate to the civil power? It is this: the su- 
preme power of the State is the civil power, and the 
military is its arm. This arm is moved in this or that 
direction, and for this or that service, as the civil 
power, the head, ordains. 

It should seem, therefore, that the appointment of 
the President to be Commander-in-Chief, does not, of 
itself, give him the right to move the troops wherever 
he will, and employ them in such service as he may 
choose. 

But even if the office of Commander-in-Chief, stand- 
ing by itself, might be said, with any show of plausi- 
bility, to make the army and navy instruments of his 
will, the other parts of the Constitution limit and de- 
fine, in explicit terms, the relative rights of the Pres- 
ident and Congress over the national forces. 

Congress is expressly authorized to ‘* declare war, 
grant letters of marque and reprisal, and make rules 
concerning captures on land and water,’’ to ‘raise 
and support armies,”’ to “provide and maintain a 
navy,” to ‘‘make rules for the government and regu- 
lation of the land and naval forces,” to ‘** provide for 
calling forth the militia to execute the laws of the 
Union, suppress insurrections and repel invasions,” 
and to * provide for organizing, arming and disci- 
plining the militia, and for governing such part of 
them as may be employed in the service of the United 
States.”’ It is certain, therefore, that the President 
cannot use the army, in any act of war, until Congress 
has made declaration of the war. It is certain, also, 
that it belongs to Congress and not to the President 
to authorize the calling out of the militia to suppress 
an insurrection, and without such authority the Presi- 
dent cannot call them, and when called they must be 
governed by authority of Congress, and not of the 
President. It is equally certain that it belongs to 
Congress and not to the President to ** make rules for 
the government and regulation of the land and naval 
forces.’’ Does not this place the ultimate control of 
the land and naval forces in the hands of Congress? 
To regulate commerce has been held to include the ab- 
solute control of all intercourse, and under this single 
power, all traffic and all interchange between the States 
themselves and between the nation and other nations 
are placed under the authority of Congress. Con- 
gress is to govern and regulate all the Federal forces, 
the only limitation being that the instrument, by 
which the government and regulation are to be effected, 
is the President. He is to execute the will of 
Congress in that particular, just as he is to execute 
the other laws that Congress may enact. And last of 


” 


all, it is Congress and not the President, that is to 
“raise and support armies,’”’ aud to “provide and 





maintain a navy.’ What isan army? An embodied 
and armed force. Surely the power which is author- 
ized to raise it is also authorized to declare the pur- 
poses for which it is raised. The power to raise and 
support is unlimited. The greater includes the less. 
Troops may be raised for a general service or fora par- 
ticular service, and if Congress may direct them to be 
used fora particular service it may direct them not 
to be used for that service. For example, if Congress 
should withdraw the general delegation of power here- 
tofore given to the President and decide for itself 
when and how to interfere for the protection of a 
State against domestic violence, it might in case of 
domestic conflict resolve that a particular govern- 
ment was the lawful one, and raise troops for the 
specific purpose of sustaining it; or if Congress should 
prefer to leave the general delegation on the statute 
buok, reserving to itself the sole right of interfering 
whenever there was a dispute as to the rightful gov- 
ernment, it might simply forbid, as in the instance of 
the last army bill, the use of the national forces on 
either side, until Congress itself had exercised its own 
judgment of the exigency. 

The President is Commander-in-Chief of the navy 
as wellas the army. That construction of the Consti- 
tution which would hold him beyond the control of 
Congress as to the disposition of soldiers, would hold 
him beyond the control of Congress as to the disposi- 
tion of ships. If, therefore, a statute should author- 
ize the building of a particular class of ships for a par- 
ticular service, and that alone,the President might 
disregard the limitation, according to this new schvool 
of constitutional law. For example, if the construc- 
tion of half # dozen monitors should be ordered in 
the next navy appropriation bill, to be kept always in 
the harbor of New York, the President might send 
them all, as soon as ready, to Washington, and if in- 
terrogated by Congress on the subject, might answer 
that it belonged to them to provide and maintain a 
navy, but to him to use it as he judged best. 

The practice of the legislative and executive depart- 
ments have never yet accorded with any such notion 
of presidential power, as in the present controversy has 
been asserted. The statutes of the United States are 
full of instances in which the disposition of troops has 
been prescribed by Congress. I will mention only a 
few of them. Section 5298 of the Revised Statutes 
authorizes the President to use the army, navy and 
militia to enforce the laws of the United States, and 
section 3298 requires him to perform certain conditions 
to such use of them. 

Section 2002 is as follows: ‘* No military or naval 
officer, or other person engaged in the civil, military 
or naval service of the United States, shall order, 
bring, keep or have under his authority or coutrol any 
troops or armed men, at the place where any general 
or special election is held in any State, unless it be 
necessary to repel the armed enemies of the United 
States, or to keep the peace at the polls,”’ and section 
5528 makes a violation of section 2002 punishable by 
fine or imprisonment at hard labor, and 5532 adds dis- 
qualification to hold any Federal office. Sections 5287 
and 5288 authorize the President to use the army, 
navy and militia to enforce neutrality. Section 5316 
authorizes him to use the same for the enforcement of 
the revenue laws. Sections 1984 and 1989 authorize him 
to use them to enforce civil rights. 

The extraordinary notion that the President has 
exclusive control over the use of the army has been 
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in part produced by a vague impression of resem- 
blance between his constitutional prerogative and 
that of Sovereigns under constitutional governments. 
This impression is begotten partly of pride, partly of 
fear, and greatly of ignorance. There are some peo- 
ple who take such pride in every thing American that 
they must needs consider their own chief magistrate 
as mightier than a King. It is not an uncommon 
thing to hear one of these foolish persons boast that 
their President has more power than the Queen of 
England, nay, that he is the greatest magistrate in the 
world. A false analogy here ministers to pride. Be- 
cause the President is chief magistrate it is inferred 
that he is like other chief magistrates, and as these 
are in general Kings, it does not require a great stretch 
of the imagination to fancy that he also is a sort of 
King. Butan American President is not a King, nor 
any thing like a King, any more than he is like the 
Emperor of Russia, the Sultan of Turkey, or the 
Mikado of Japan. It is true that he sends and re- 
ceives envoys, and when sovereigns address him, they 
call him, in the language of diplomacy, their “ great 
and good brother,”’ but that no more makes him like 
one of them than the Indians calling him their great 
father makes him loving and paternal. The chief 
magistracy is not of necessity a kingly office. That 
officer in Switzerland has not the trace of the King 
about him. The Governors of our States are chief mag- 
istrates also, but they are not little Kings. If we would 
know how nearly the President resembles a Sovereign 
in his attributes, we should compare these attributes 
with those of the Queen of England. The people of 
England are the subjects of Victoria, the people of the 
United States are not the subjects of President Hayes; 
the Queen holds her office for life, and, departing, 
transmits it to her heirs; the President holds his 
office for four years and bas no personal relation with 
his successors; the Queen declares war, the President 
cannot; the Queen bestows honors and titles, the 
President does not; the Queen is irremovable, the 
President is removable; the Queen is not amenable to 
the laws, the President is; the Queen appoints all 
officers in her dominions, the President appoints none, 
without the permission of the Senate or of Congress; 
the Queen makes all treaties of her own authority, the 
President cannot make one, without the consent of 
two-thirds of the Senate. Scarce an attribute or a dis- 
tinction, substantial or ceremonial, can be mentioned 
in which the President of the United States does not 
fall short of the Sovereign of England. There is in- 
deed a view of the two offices flattering to our na- 
tional pride. The President is or should be chosen 
by the free suffrages of his countrymen, the largest 
constituency in the world; his crown is the respect 
which they bear him, and his glory the simple dig- 
nity of the greatest republican office in the world. 
Washington, sitting in the presidential seat, was a 
more commanding figure than any sovereign on the 
throne. 

But what after all are the relations of the Army and 
Militia of England to the Crown of England? Dur- 
ing the struggle between Charles I and the Parliament, 
each strove to gain possession of the military force of 
the kingdom. We all know how the struggle ended, 
and we also know how, after the struggle was over, 
the monarchy came to be restored. Hallam, com- 
menting in his Constitutional History on the attitude 
of the Parliament to the new King, makes these ob- 
servations: 





“There was undoubtedly one very important mat- 
ter of past controversy, which they may seem to have 
avoided, the power over the militia. They silently 
gave up that momentous question. Yet it was be- 
come, in a practical sense, incomparably more import- 
ant that the representatives of the commons should 
retain a control over the land forces of the nation, 
than it had been at the commencement of the contro- 
versy. War and usurpation had sown the dragon’s 
teeth in our fields, and instead of the peaceable trained 
bands of former ages, the citizen soldiers who could 
not be marched beyond their counties, we had a vet- 
eran army accustomed to tread upon the civil author- 
ity at the bidding of their superiors, and used alike to 
govern and obey. It seemed prodigiously dangerous 
to give up this weapon into the hands of our new sov- 
ereign. The experience of other countries, as well as 
our own, demonstrated that public liberty could never 
be secured, if a large standing army should be kept on 
foot, or any standing army without consent of Parlia- 
ment. But this salutary restriction the Parliament 
did not think fit to propose, and in this respect I cer- 
tainly consider them as having stopped short of ade- 
quate security.” 

The slavish Parliament, which brought in the King, 
anxious to make a parade of their submission, passed 
* An act for ordering the forces in the several counties 
of this Kingdom,” with this magniloquent preamble: 
“* For as much as within all his majesty’s realms and 
dominions, the sole and supreme power, government, 
command and disposition of the militia, and of all 
forces by sea and land, and of all forts and places of 
strength is, and by the laws of England ever was, the 
undoubted right of His Majesty, and his royal prede- 
cessors, Kings and Queens of England, and that both, 
or either of the Houses of Parliament cannot, nor 
ought to pretend to the same; nor can, nor lawfully 
may raise, or levy any war, offensive or defensive, 
against His Majesty, his heirs or lawful successors.”’ 
But, notwithstanding the preamble, they proceeded to 
qualify this apparently unqualified power by enacting: 

1. That the King might issue commissions of lieuten- 
ancy to persons to call together ‘‘ali such persons, at 
such times, and to arm and array them in such manner 
as is hereinafter expressed and declared, and to form 
them into companies, troops and regiments, and in 
case of insurrection, rebellion or invasion, them to 
lead, conduct and employ, or cause to be led, con- 
ducted or employed, as well within the said several 
counties, cities and places, for which they shall be com- 
missioned respectively, as also into any other, the 
counties and places aforesaid, for suppressing all such 
insurrections and rebellious, and repelling of inva- 
sions, as may happen to be, according as they shall 
from time to time receive directions from his maj- 
esty,’’ with various other directions about providing 
horses, arms and munitions. 

The bill of rights, enacted in the beginning of the 
reign of William and Mary, declared, “that the rais- 
ing or keeping a standing army within the kingdom, 
in time of peace, unless it be with the consent of Par- 
liament, is against law.’”’ In pursuance of the policy 
thus declared, the mutiny act, in which provision is 
made for the raising of troops, is passed every year. 
By an act of 8 Geo. LI. (chap. 30), it was provided that 
the secretary at war should send orders for the re- 
moval of all troops two miles or more from the places 
of election of members of Parliament. The penalty 
for disobedience was dismissal from the service and 
disqualification to hold any office, military or civil 

Parliament here determined what orders the Crown 
and the Crown’s Ministers should give for the disposi- 
tion of troops. 

An act of George III (ch. 107, § 95), enacted that the 
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King might call out the militia, the occasion being 
first communicated to Parliament if sitting, or if not 
sitting, declared in council, and notified by proclama- 
tion, the Parliament to be immediately called together. 
This act provided that the militia should not be sent 
out of the Kingdom. 

The act of 22 and 23 Vict., chap. 27, declared “It 
shall be lawful for Her Majesty to enlist, and have in 
pay, and maintain out of the said revenues, in the 
United Kingdom of Great Britain and Ireland and the 
British Isles, any number of non-commissioned officers 
and private men belonging to the said Indian army, 
not exceeding, at any one time, six thousand.” And 
all this was done in a country where, according to the 
preamble of the act of Charles, the sole and supreme 
command and disposition of all forces by sea and 
land, and of all fortified places, was vested in the 
Crown. 

I venture the opinion that if, on the passing of the 
annual mutiny act, a clause were moved, that the 
troops should not be employed in a particular service 
or stationed at a particular place, and a member of 
Parliament were to object that such a clause would 
be an infringement of the Queen’s prerogative, he 
would be laughed at for his pains. Be that as it may, 
it is certain that from whatever side we view the ques- 
tion, the authority of Congress to raise and support 
armies, for such service, and such service only, as 
it judges expedient, cannot be reasonably ques- 
tioned. 

It is not a pleasing reflection that a question, so free 
from doubt, should be, nevertheless, debated with 
partisan vehemence, and that opinions upon it should 
be divided very much according to the dividing line of 
parties. We boast that ours is a government of opin- 
ion, but opinion to be valuable must be deliberate, 
collected from the whole public and founded on fact. 
Those gusts of passionate thought, miscalled opinion, 
which sometimes sweep over a country, are not safe 
guides for governments. A constitution is the em- 
bodiment of public opinion, matured by the thought 
and experience of many generations, and should al- 
ways prevail over that momentary opinion, which 
comes and goes like an exhalation and springs more 
from caprice than from judgment. When the opinions 
of a party or of a community run for the moment 
counter to the commandments of the constitution, a 
statesman should remember, that, however clamorous 
may be the voices of his party or his time, he may 
safely reason from the experience of the past and 
appeal frem the present to the future. 

The great maxims of free governments are the fruit, 
not of one generation or of one century, but of many 
generations and many centuries; they have been 
fought for and suffered for; they have been estab- 
lished and consecrated by blood and fire. If we would 
preserve them and profit by them, we must remem- 
ber them, teach them and stand by them. It is an ac- 
cepted article of the political creed of every free 
country, that the military is and must be subject 
to the civil power. Whoever teaches that any mili- 
tary officer, from the highest to the lowest, from the 
Commander-in-Chief to the sergeant of a guard, can 
lawfully command his soldiers to enter any place or 
do any act which the law-making power of his coun- 
try forbids, should be accounted, as he is in fact, the 
enemy at ouce of his country and his race. 

If it were true, that when an army is once raised 
the President can use it as he will, without other 





check than his liability to impeachment, then indeed 
it were better that an army should never be raised 
again. But it is not true. The people of this country 
have not been left in that unhappy dilemma. They 
can have an army, a small one it should ever be, but 
an army nevertheless, and their Congress can make 
laws for its government and employment which their 
President must obey. 
NEw York, Sept. 11, 1877. 
DaAvip DUDLEY FIELD. 


—_——e>___—— 


SALARIES OF JUDGES IN NEW YORK STATE. 


HIS journal, sometime ago (vol. 10, pp. 213, 229 and 
261), contained three articles on salaries of judges 
in England and Ireland. In the present sketch, I en- 
deavor to give a history of judicial salaries in this 
State, from the organization of the Supreme Court in 
1691 to the present time. A full and learned history 
of the courts of this State, from the settlement of the 
country by the Dutch, to the date of the writing of 
the article, will be found in the first volume of E. D. 
Smith’s Reports of the Common Pleas. It was writ- 
ten by Chief Justice Daly, and leaves nothing but a 
continuation to be wished for. 

By the commission of Henry Sloughter, Esq., as 
Governor of New York, dated January 4, 1690, he had 
full power and authority, with the advice and consent 
of the council, to establish so many courts of judica- 
ture and public justice as he may think fit and neces- 
sary for the hearing and determining of all causes, as 
well criminal as civil, according to law and equity, 
and for awarding execution thereupon. These judges, 
once appointed, could not be removed without cause. 

Col. William Smith, commonly known as Tangress 
Smith, was appointed chief justice in 1692. He held 
this position until 1700, in which year he was succeeded 
by William Atwood, who was sent out from England. 
Pending Atwood’s arrival, Abraham De Peyster acted 
as chief justice. Col. Smith was again appointed chief 
justice on Atwood’s leaving the country. 

The Earl of Bellomont, in a letter to the Lords 
Commissioners for Trade and Plantations, dated New 
York, December 15, 1698, says: that Col. Smith, al- 
though chief justice of the Province, is no sort of a 
lawyer, having been bred a soldier. ‘This letter is 
interesting, and I give part of it: ‘‘Heisa man of 
sense, and a more gentleman-like man than any I 
have seen in this province, but that does not make 
himalawyer, Then he lives four score miles off, and 
comes but twice a year to this town at the time of the 
Supreme Court’s sitting, just to earh his sallary, which 
is a hundred pounds per annum, sterling; and so is of 
very little use or service to the government. Whereas 
aman in that station ought to be a lawyer, and a man 
of great integrity, and resident in this town to be al- 
ways ready to assist the government. As to the men 
that call themselves lawyers here, and practice at the 
bar, they are almost all under such a scandalous char- 
acter, that it would grieve a man to see our noble 
English laws so miserably mangled and prophaned. 
Ido not find that a man of ’em ever arrived at being 
an attorney in England. So far from being barristers, 
one of them was a dancing-master, another a glover 
by trade, a third, which is Mr. Jamison,was condemned 
to be hanged in Scotland for burning the Bible and for 
blasphemy, a fourth, which is Mr. Nicoils, your lord- 
ships have had his character formerly from me, and 
there are two or three more as bad as the rest; besides 
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their ignorance in the law, they are all, except one or 
two, violent enemies to the government, and they do 
a world of mischief in the country by infecting the 
people with ill principles toward the government. 
Now that there is a prospect of doubling the revenue, 
Tam humbly of opinion we ought to have good judges 
sent from England, and King’s council to mind the 
interest of the crown. The lawyers here do so prey 
on the people, that it is a melancholy thing to hear 
how unequally justice is, and has been distributed in 
this province; in so much as I am told, a suit at com- 
mon law is more expensive and dilatory here than in 
England.”’ 

The need of good judges and a good attorney-gen- 
eral is one of the most frequent causes of complaint 
in the Earl of Bellomont’s letters to the Lords of 
Trade. His attorney-general, James Graham, he says: 
is an understanding man, but being bred to a trade, 
and neither to learning nor the law, it cannot be sup- 
posed that he should be well qualified for the post he 
isin. He says that Graham’s information and plead- 
ings are defective, and that by reason thereof the 
government suffers great loss. 

William Pinhorne was suspended by the Earl of 
Bellomont in 1698, for the following, among other rea- 
sons: That he had been turned out of the council by 
Col. Fletcher, on his arrival in the province, because 
he resided in the Jersey’s, but having presented Col. 
Fletcher with some plate, he was made a judge with a 
salary of £100. 

In 1693, Caleb Heathcote was Judge of the Court of 
Common Pleas in Westchester county, Ellis Duxbury 
in Richmond county, Thomas Garton in Ulster county, 
Isaac Arnold in Suffolk county, Thomas Hix in 
Queens county, and Stephen Courtlandt in Kings 
county. These were Justices of the Peace, and being 
first on the Commission of the Peace, were from that 
fact judges of the Common Pleas in their respective 
counties. The judge of the Common Pleas was “ as- 
sisted with any two of the three next in the Commis- 
sion of the Peace.”” In Albany and New York there 
was a Mayor’s Court, which had the power of the 
Common Pleas. At this time Abraham De Peyster 
was Mayor of New York, and Peter Schuyler, Mayor 
of Albany. James Graham was Recorder of the city 
of New York, and Derick Wessels, Recorder of Al- 
bany. Col. William Smith was Chief Justice of the 
Supreme Court of Judicature, which at this time had 
the power of the King’s Bench, Common Pleas and 
Exchequer. William Pinhorne was second justice, 
and Stephen Courtland, Chidley Brooke, and John 
Lawrence, justices. 

At this time there were but three other counties in 
the province, and one of these, Duke’s county, con- 
sisting of Nantuckett and Martha’s Vineyard, was 
claimed by Sir William Phipps. Of the other two 
counties, Orange had about twenty families, and was 
under the charge of New York, and Dutchess having 
avery few inhabitants, was committed to the care of 
Ulster county. The whole number of inhabitants in 
the province, exclusive of Indians, did not exceed 
19,000. 

Joseph Dudley, the first chief justice of the province 
of New York, in 1691 was allowed a salary of £130. 
Thomas Johuson, second judge, received £100 per an- 
num. The other judges and the attorney-general 
received nothing. James Graham, the attorney-gen- 
eral in 1693, received a salary of £50. Dudley was 





removed in 1692 because he was a non-resident. The 
salary of William Smith, chief justice in 1693, was £130, 
allowed for riding ‘‘ ye circuit;”’ in 1698 he received 
£100 per annum. In 1702, Chief Justice Atwood’s 
salary was £300 per annum, paid out of the king’s 
exchequer. Abraham De Peyster, the second judge, 
received £150. Robert Walters, associate judge, was 
allowed £50; and James Graham, the attorney-general, 
received from his majesty’s exchequer £150 per annum. 
The salary to the chief justice was temporary, for 
Gov. Montgomery in a letter dated June 30, 1729, to 
the Lords of Trade, says the salary of the chief jus- 
tice had been £130 per annum from 1691 to 1715, when 
the General Assembly raised the salary to £300, limit- 
ing the same, however, to five years. He accounts 
for this increase in salary by the fact that the chief 
justice was a member of the General Assembly, and 
had a number of friends there, and says this increase 
was a reward for the services he did there. By the 
same General Assembly the salaries of the second 
judge and the attorney-general was reduced to noth- 
ing. Daniel Horsmanden received as chief justice 
and for holding circuit from September 1, 1765, to 
September 1, 1766, £300. David Jones, the brother of 
the great- great-grandfather of the Hon. Samuel Jones, 
late Justice of the Superior Court of the city of New 
York, William Smith and Robert R. Livingston, the 
other justices, received £200. Horsmanden, who was 
chief justice in 1774, had a salary of £500 sterling, paid 
by the crown, and £300, New York currency, paid by 
the province. The other judges received £200, New 
York currency, per annum. The attorney-general, 
John Faber Kempe, received £350 sterling, paid by 
the crown, and £150 New York currency, paid by the 
province for extra services. 

Robert R. Livingston was the only one of the justi- 
ces of the Supreme Court that sided with the colonists 
at the commencement of the Revolution. The con- 
vention of Representatives of the State of New York 
—the convention that adopted the first Constitution 
of the State of New York—on the 3d day of May, 
1777, elected John Jay chief justice, and Robert Yates 
aud John Morris Scott associate justices of the Su- 
preme Court. Mr. Scott declined to accept the office, 
and John Sloss Hobart was declared elected in his 
place. On the 4th day of April in the following year 
the salary of the chief justice was fixed at £300 ($750) 
per annum, and that of the associate justices at £200. 
From this time these salaries were gradually increased 
by the legislature, until in 1797 the salaries of the 
chief justice and the associate justices were, respect- 
ively, $2,000 per annum. 

By the laws of 1801, the chancellor and chief justice 
received each an annual salary of $2,000, and each of the 
other judges of the Supreme Court $1,875. On the 19th 
day of June, 1812, the legislature raised the salaries of 
all the judges to $3,000 for three years, and in 1816 in- 
creased the sum to $4,500. But the legislature of 1820, 
thinking probably that such large salaries were de- 
moralizing and undemocratic, reduced the salary of 
the judges to $3,500 each, and the next year, suffering 
from a continuation of the same fit of economy, 
further reduced the salaries to $3,000. From 1823 to 
1835 the salary of the judges was $2,000 each. The 
latter year it was raised to $2,500, which amount was 
in 1889 increased to $3,000. In 1827 the salary of the 
eight circuit judges was $1,250 each perannum. In 
1835 this amount was increased to $1,600. 
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On the 20th day of April, 1818, the legislature passed 
an act authorizing the judges of the Supreme Court in 
the city of New York to receive fees for chamber 
business in said court, and for other services apper- 
taining to their office, in the same manner asany other 
officer might do for the like services. The Constitu- 
tion of 1821 forbade the judges to receive any fees or 
perquisites, or to hold any other office. Edward Pat- 
erson, Esq., in an interesting ‘‘Sketch of the Law 
Institute of the City of New York,” prefixed to the 
Catalogue of the New York Law Institute Library, 
tells the following story of Chief Justice Jones and 
this fee system: ‘There wasa standing rule in the 
Superior Court,’’ says Mr. Paterson, ‘that notes of 
issue must be filed by acertain day before the next 
term, and if an attorney neglected to do this within 
the required time, he could only get his cause on the 
calendar by a special chamber order, for granting 
which the judge was entitled to one dollar. Mr. L—— 
had forgotten to file twelve notes of issue within the 
time required, and embracing all the twelve causes in 
one order he applied to Chief Justice Jones to grant 
it, which was promptly done. Mr. L—— tendered a 
dollar as the proper fee, which the Judge contemptu- 
ously spurned. ‘Twelve dollars, if you please, sir,’ 
said the Judge. ‘It is but one order,’ said the attor- 
ney. ‘There are twelve causes, sir, and that makes 
twelve dollars,’ said the Judge; and so on for a long 
time, until finally a compromise was agreed on anda 
settlement had at fifty cents on a dollar.”’ 

Under the Constitution of 1846 the salary was $2,500; 
in 1857 it was increased to $3,500. In 1869 an act was 
passed giving the judges of the Court of Appeals $6,000 
per annum, and the Supreme Court justices each $5,000 
per annum, and each received five dollars a day for 
his expenses when actually engaged in holding court. 
In 1870 the salary of the chief justice of the Court of 
Appeals was raised to $7,500; that of the other judges 
to $7,000. In 1871 this was modified so as to give each 
judge in addition $2,000 annually in lieu of the amount 
allowed for expenses, and the salary of the justices of 
the Supreme Court was raised to $6,000 per annum. 
In 1872 this was amended by giving each judge $1,200 
a year in lieu of the amount allowed for expenses. 
By the Laws of 1872, chap. 828, the judges of the Su- 
perior Court of the city of Buffalo receive $6,000 a 
year. By another statute the county judge of Kings 
county receives $10,000 a year; those of Albany and 
Westchester each $4,500 a year; those of Erie and 
Rensselaer each $5,000 a year. The county judge of 
Hamilton county receives but $800 a year; the judges 
of the other counties receive salaries varying from 
$1,500 to $4,000. The Surrogate of New York county 
receives $12,000 a year, and the Surrogate of Kings 
county $10,000 a year; the Surrogates of Albany, 
Rensselaer, Monroe and Westchester each $4,000; those 
of Oneida and Onondaga each $3,500. The Surrogate 
of Erie county receives $4,500 a year, while the Surro- 
gates of the other counties receive salaries varying from 
$3,000 to $1,500. Each of the judges of the Marine 
Court of the city of New York receives a salary of 
$10,000 a year, and the Recorder, City Judge and the 
Judge of the General Sessions of the city of New 
York each receive $12,000 a year. The judges of the 
Superior Court of the city of New York and of the 
Court of Common Pleas for the county of New York 
each receive a salary of $15,000 a year. The judges of 
the District Court in New York receive each $6,000 a 





year, and the police justices each receive $8,000 a year. 
The judges of the Supreme Court in New York receive 
$17,500 a year each. 

The salaries of our judicial officers seem to be dis- 
proportionate to the salaries of the English judges, 
but when we take into consideration the greater num- 
ber of judges that we have todo the same amount 
of work done by the English judges, the disproportion 
is no longer so great. There are in England, includ- 
ing the Lords of Appeal in ordinary, the ordinary 
members of the Court of Appeal and the judges of the 
High Court of Justice, the Chief Judge in Bank- 
ruptcy, and the Judge of the Court of Arches, thirty- 
two judges. In addition, there are fifty-eight judges 
of county courts. These, with the aid of the Com- 
missioners of Assize and nisi prius, do all of the law 
business, except criminal, in England. In this State 
we have thirty-three Supreme Court judges, six judges 
of the Superior Court of the city of New York, six 
judges of the Common Pleas, six judges of the Marine 
Court, seven judges of the Court of Appeals, three 
judges of the Superior Court of the city of Buffalo, 
twenty-five surrogates, nine special surrogates, fifty- 
nine county judges, thirteen special county judges and 
three United States District judges. There are in the 
State and in England certain justices of the peace of 
a limited local jurisdiction, and other judges that have 
a criminal jurisdiction, but, as the number of these in 
each country is about equal, I have not taken them 
into consideration. In England, then, there are ninety 
judges, while in this State there are one hundred and 
seventy-five judicial officers. One would suppose that 
in a commercial country like England, containing, as 
it does, about three times as many inhabitants as the 
State of New York, there would necessarily be more 
lawsuits than in this State. I have made a rough cal- 
culation of the number of counsel, solicitors, etc., in 
the ‘*‘ Law List”’ for 1877, and I find there are in Eng- 
land and Wales about 11,000. There are about 7,000 
lawyers doing business in this State. This would in- 
dicate that there is fifty per cent more business to do 
in England than in this State. 


Are the people of New York more litigious than the 
people of England, or do we require more judges to 
do the same amount of work? Or is the work of our 
judges increased by the great number of chamber 
motions made here? 

Many of the judges in this city are very hard work- 
ers, and earn all the money they receive. But too 
much of their time is taken up in hearing motions and 
settling questions that have nothing to do with the 
real merits of the cases. Iam not far out of the way 
when I say that one-quarter of the judicial force of 
the superior courts of this city is employed in hearing 
and determining such motions. In the Supreme 
Court, in this district, a ‘‘ motion calendar” is made 
up for the first and third Mondays in each month. 
These calendars throughout the year will average, at 
least, 275 motions. 

But probably the hardest-worked judicial officer in 
the State is the Surrogate of the city and county of 
New York, This city, in population, is about one- 
fifth of the State. In the amount of business done 
here the proportion is smaller, yet, while one man 
does at least one-fifth of the work for a salary of 
$12,000 a year, it requires sixty-nine men todo the 
other four-fifths, for which they receive in the aggre- 
gate about $170,000. CHARLEs H. Truax. 
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CONSTITUTIONAL LAW — RAILWAYS IN 
STREETS. 


NEW YORK COURT OF APPEALS — SEPTEMBER 18, 1877. 


MATTER OF GILBERT ELEVATED RAILROAD COMPANY. 


The constitutional provisions which went into effect Jan- 
uary 1, 1875, forbidding the legislature to pass a private 
or local bill granting to a corporation, etc., the right to 
laya railroad track, or granting any exclusive —— 
etc., or to authorize the construction, etc., of a street 
railroad without the consent of property owners, held 
not to be violated by section 36 of Laws 1875, chap. 
authorizing the construction of an elevated street rail- 
way in New York city. 

Where at the time the constitutional provisions went into 
effect, a corporation had the right under its charter to 
lay a railroad track in the streets of a city, such right 
was not affected by the provisions mentioned, nor were 
legislative enactments passed in 1875, and accepted by 
the corporation, changing the method of constructing 
such track, obnoxious to such provisions. 

PPEALS from orders appointing commissioners to 
appraise damages. Sufficient facts appear in the 
opinion. 

CuurcH, C. J. These appeals are from orders ap- 
pointing commissioners to appraise damages in pro- 
ceedings to condemn lands for the purpose of the 
respondent’s road. The proposed route lies through 
South Fifth avenue in the city of New York. The 
fee of the street opposite their premises is in the ap- 
pellants, and not in the city. Several] points are pre- 
sented, and have been exhaustively argued with great 
ability and ingenuity, and some of them are not free 
from difficulty. After as full an examination as I 
have been able to make, I have arrived at a conclusion 
upon the respective points made, which I shall proceed 
to state, with the reasons therefor, briefly, without 
attempting to elaborate the arguments in their sup- 
port. Among the most material of these points is the 
proposition that the thirty-sixth section of the Rapid 
Transit Act, so-called, chapter 606 of the Laws of 1875, 
the first clause of which it is alleged was intended for 
the benefit of the respondent's corporation, is a viola- 
tion of some of the provisions of the last series of 
amendments to the State Constitution, which took 
effect on the Ist day of January, 1875, before the pas- 
sage of the act. These provisions are as follows: 

The legislature shall not pass a private or local bill 
in any of the following cases: Granting to any corpora- 
tion, association or individual the right to lay down 
railroad tracks; granting to any corporation, associa- 
tion or individual any exclusive privilege, immunity 
or franchise whatever. The legislature is required to 
pass general laws in these cases, and prohibited from 
passing any law authorizing the construction or oper- 
ation of a street railroad without the consent of one- 
half, in value, of the property owners or the certifi- 
cate of the commissioners appointed by the Supreme 
Court. 

It is important to understand the status of the 
Gilbert company at the time of the passage of the 
Rapid Transit Act, as it has bearing upon the proper 
construction to be given to the act in its application 
to this company. Prior to the passage of this act, and 
before the amendments of 1875 took effect, under the 
successive acts of 1872, 1873 and 1874, the Gilbert Com- 
pany became incorporated for the purpose of the con- 
struction and the operation of an elevated steam rail- 
road. Two sets of commissioners had, in pursuance of 
said acts, designated the routes over which the road 
was to be constructed, and the corporation was au- 
thorized, in the fullest manner, to ocoupy the streets 





and avenues designated for that purpose. Authority 
was also conferred to condemn lands under the power 
of eminent domain. The city authorities were pro- 
hibited from giving permission to any other person 
or corporation to do any of the acts which were au- 
thorized by the act to be done by this corporation, and 
were expressly enjoined to aid the corporation in car- 
rying out the purposes of the laws. Thus it will be 
seen that at the time of the passage of the Rapid Tran- 
sit Act in 1875, the corporation was the grantee of the 
right to lay down tracks upon the elevated plan de- 
scribed in the charter, and had all the incidental pow- 
ers necessary for that purpose. The charter had not 
been forfeited, nor had there been a failure to comply 
with the conditions imposed in respect to the time of 
building the road. 

The Rapid Transit Act authorized a comprehensive 
and independent system of rapid transit by elevated 
railroads through the city. It authorized the appoint- 
ment of commissioners by the mayor to determine the 
necessity for such railways, to locate routes, fix upon 
the plan of construction, organize and put in opera- 
tion a corporation with powers defined by the act, and 
then, by the first clause of the 36th section, which is in 
controversy here, it provided that ‘whenever the 
route or routes determined upon by said commission- 
ers coincide with the route or routes covered by the 
charter of an existing corporation formed for the pur- 
pose provided by this act, provided that said corpora- 
tion has not forfeited its charter or failed to comply 
with the provisions thereof, requiring the construc- 
tion of a road or roads within the time prescribed by 
its charter, such corporation shall have the like power 
to construct and operate such railway or railways 
upon fulfillment of the requirements and conditions 
imposed by said commissioners as a corporation spe- 
cially formed under this act.’’ The commissioners ap- 
pointed for that purpose adopted the routes of the 
Gilbert Elevated Company, but required since changes 
in the form of the structure in a portion of the streets 
from an arch covering the streets, supported by posts 
located at the curbs, as provided in the charter, to a 
structure supported by upright posts in the center of 
the streets, and required a reduction of fare and the 
running of extra trains at half fare for the benefit of 
the laboring population, all of which has been as- 
sented to by the company. A point was also made 
that the commissioners made more radical changes of 
the structure from a tubular railway, to be operated 
in whole or in part by pneumatic power, to an open 
steam railway, but in one of these cases (the case of the 
Sixth Avenue Railroad Company against the Gilbert 
Company, the evidence and findings in which are in- 
corporated into the papers,) it is found that the charter 
contemplated an open railway to be operated by steam 
power, and such is, I think, the proper inference from 
the act itself, and the facts proved, so that this point, 
whether important or not, may be regarded as out of 
the case. 

It is pertinent, also, to refer to the rule of construc- 
tion to be applied. Every presumption is in favor 
of the constitutionality of acts of the legislature. 
An adverse doubtful construction is not sufficient to 
condemn an act; it is only in cases of a clear and sub- 
stantial departure from the provisions of the funda- 
mental law that courts will declare acts of the legis- 
lature invalid. 55 N. Y. 54; 50 id. 553; 14 Mass. 340; 
17 N. Y. 2385; 23 Wend. 166. There is a distinction in 
this respect between the State and Federal constitu- 
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tions. The former grants to the senate and assembly 
all legislative power not prohibited by the latter, or 
excepted by the instrument itself. The latter grants to 
Congress specific powers only, hence the exercise of a 
legislative power by the State legislature will be pre- 
sumed constitutional under the general grant of 
power, and will be sustained unless brought clearly 
within some of the exceptions; while a similar exer- 
cise of power by Congress can only be justified by an 
affirmative grant embracing the specific power exer- 
cised. Assuming that ‘* the corporation having coin- 
cident route or routes,’’ specified in the 36th section 
of the Rapid Transit Act, was descriptive of and was 
intended to apply only to the Gilbert Company, the 
first question is, in view of the facts and rule of con- 
struction referred to, whether the legislature did by 
that act grant to the Gilbert Company the right to 
lay down railroad tracks within the meaning of this 
clause. The right existed prior to the passage of the 
act, and that right the legislature intended to protect. 
The act recognized in terms that the corporation was 
formed for the purpose provided by the act, which 
purpose was to build and operate an elevated steam 
railway in and through the streets of the city. The 
legislature granted that right to the new corporation 
authorized to be created, but the company already 
possessing that right, whose route or routes were sat- 
isfactory to the commissioners, was intended to be 
recognized and its powers confirmed. The changes 
required were restricted in character. By the charter 
the whole street was to be covered by the structure. 
By the conditions imposed only a portion of some 
streets could be occupied. The reduction of fares 
and the requirement for extra trains at half fare were 
clearly restrictions of existing rights. I cannot ac- 
cede to the proposition that any change in the struc- 
ture and in the manner of occupying the streets, how- 
ever restrictive upon the company or beneficial to the 
public in the use of the streets, constitute a fresh 
grant of the right to lay down railroad tracks. It is 
a misnomer to call such restrictions grants of any 
right whatever. In my judgment an act restricting 
and regulating an existing right to lay down railroad 
tracks is not a grant of that right within the meaning 
of this clause. It is not within the letter of the 
clause, nor within the evils at which the provision was 
aimed. 

The next question is whether the Rapid Transit Act, 
“especially the thirty-sixth section,’’ violates the 
other provision quoted prohibiting the Legislature, by 
a private or local bill, from ‘‘ granting to any corpora- 
tion, association or individual any exclusive privilege, 
immunity or franchise whatever.”’ It is not easy to 
understand precisely what was intended by this clause. 
It is difficult to construe this clause as meaning any 
thing less than an absolute monopoly, but it is not 
deemed necessary to define its precise significance. It 
is sufficient to say that it has not been made clear that 
the clause was violated by the Rapid Transit Act. No 
exclusive right or franchise was granted to the respond- 
ent corporation upon any construction of the clause. 
Every substantial right existed before the passage of 
the act. The legislature evidently felt embarrassed 
by these provisions, and attempted to avoid all ques- 
tions in respect to them by passing a general act. The 
act is general in form at least, and probably as much 
so as the objects sought to be accomplished would per- 
mit. The objection that the consent of a majority of 
the owners or the certificate of the Supreme Court 





commissioners must be obtained has no application to 
this corporation, nor does the Rapid Transit Act re- 
quire such consent or certificate. 

Objection was made that the act of the commis- 
sioners in designating the routes is void, because the 
route designated crossed Broadway below Ffty-ninth 
street, which is forbidden bythe Rapid Transit Act, 
and on this point the court says: ‘“‘I do not think that 
such exclusion would invalidate all the routes designa- 
ted. The commissioners are authorized to designate 
the route or routes for such railways, and it is not nec- 
essary that all the routes should coincide. The author- 
ity is co-extensive with the coincidence of the roate. 
We think that this objection is not fatal to the rights 
of the respondents to an order to appraise appellants’ 
damages to property in South Fifth avenue. The ob- 
jection that the Rapid Transit Act improperly dele- 
gates legislative power to the commissioners is not 
tenable. The legislature had the power to determine 
all the questions delegated to the local authorities, but 
there was no rule which forbids the legislature refer- 
ring such questions to a subordinate tribunal. 

The question of damages is not involved in these 
cases. To determine what particular occupation of 
the streets is to be deemed a legitimate public use in- 
volves important and delicate questions. Whether the 
structure contemplated to be built and operated will 
be an invasion of the property of the building owners 
in any of the streets entitling them to some remedy 
for damages, or whether it will be regarded as a legiti- 
mate use of the streets for the benefit of the public, 
the inconveniences and annoyance of which private 
abutting ownership is subject to, cannot with propriety 
be adjudicated upon these appeals. The criticism 
upon the terms of the order is not tenable. The order 
is to be construed in connection with the constitution 
and the statutes, and the appellants will be at liberty 
to claim any damages to which they are constitu- 
tionally and lawfully entitled. The order must be 
affirmed. 

——_—>___——_- 


MORTGAGE OF CROP TO BE PLANTED. 


SUPREME COURT OF TENNESSEE, APRIL TERM, 1877. 


WYATT Vv. WATKINS. 


A mortgage by the owner of land upon a crop yet to be 
planted is valid against an execution creditor. 


| gaan to determine the right to cotton levied 
upon under an execution upon a judgment in 
favor of defendant and claimed by plaintiff by virtue 
of amortgage. The opinion states the case. 

SNEED, J. The agreed case shows that the plaintiff 
agreed to furnish one Houston McCain with supplies, 
on condition that McCain, who was a farmer, should 
execute to the plaintiff a mortgage of his cotton crop, 
for the then current year (1875), as a security for the 
supplies so furnished. A deed of trust to that effect 
was accordingly executed in February, 1875, ‘‘ upon a 
crop of cotton to be planted and grown upon the land 
of the said McCain in the year 1875, to secure said 
Wyatt for supplies furnished and to be furnished to 
said McCain, to enable him to make said crop.” This 
deed of trust was duly registered. When the crop 
matured and became subject to levy, the defendant, 
Watkius, having recovered a judgment against Mc- 
Cain for the sum of $42.95 before the execution of the 
deed, caused an execution to be levied on enough of 
the cotton to discharge his debt; and this action was 
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brought to determine who has the better right. The 
question presented is, whether a crop of cotton yet to 
be planted is the subject of avalid mortgage; and the 
adjudged cases seem to be very much in conflict on 
the subject. A humane policy would seem to favor 
the affirmative of the proposition; as, if such is the 
law, the indigent farmer may obtain credit upon his 
prospects, and be enabled to subsist his family pend- 
ing the cultivation of his crop. The case of Grantham 
v. Hawley, reported by Sir Henry Hobart in the reign 
of James I, is one of the earliest upon the subject, and 
has been frequently cited in support of the doctrine 
that a thing not in esse may be the subject of a valid 
chattel mortgage. That case, as cited, was as follows: 
A man seized of land let the same by indenture for 
twenty-one years, and covenanted that it should be 
lawful for the lessee, his executors and assigns, to carry 
away to his own use such corn as should be growing 
upou the ground at the end of the term; and after- 
ward the lessor released his reversion; and one ques- 
tion was, whether the lessee was entitled to corn so 
growing; and it Was argued, on the part of the assignee 
of the reversion, that it was merely contingent whether 
there should be corn growing upon the ground at the 
end of the term or not, and that the lessor never had 
property in the corn; and, therefore, could not give 
nor grant it, for the right to the corn standing at the 
end of the term, being certain, accrued with the land 
to the lessor. But judgment was given against the re- 
version, because it was said that the property, and 
very right of the corn when it came into being, was 
passed away, for this was both a covenant and agrant; 
and, therefore, if it had been of natural fruits, as of grass 
or hay, which run merely with the land, the like grant 
would have carried them in property after the term. 
Then, though corn were fructus industrialis, so that 
he that sowed it might seem to have a kind of prop- 
erty ipso facto in it, divided from the land, and, there- 
fore, it would go to the executor, and not to the heir; 
yet, in this case, all the color the reversioner had to it 
was by the land which he claimed from the lessor who 
gave the corn; and though the lessor had not the corn 
actually in him, nor certain, yet he had it potentially, 
for the land was the mother and root of the fruits. 
Therefore, he that had that might grant all fruits that 
might arise upon it afterward, and the property would 
pass as soon as the fruits were extant.’’ Hob. 132; 1 
Pow. Cont. 157, 158, 2 Walp. ed. 

When stripped of all quaintness of verbiage, the 
plain doctrine of this old case is, that he who owns 
the soil may sell or assign the crops to be grown upon 
it. It is said in Benjamin on Sales, that in relation to 
things not yet in existence, or not yet belonging to 
the vendor, the law considers them as divided into 
two classes, one of which may be sold, while the other 
can only be the subject of an agreement to sell—of 
an executory contract. Things not yet existing which 
may be sold, are those which are said to have a poten- 
tial existence, that is, things which are the natural 
product, or expected increase, of something already 
belonging to the vendor. A man may sell the crop of 
hay to be grown on his field, the wool to be clipped 
from his sheep at a future time, the milk his cow will 
yield in the coming month, and the sale is valid. But 
he can only make a valid agreement to sell —not an 
actual sale — where the subject of the contract is to 
be something to be afterward acquired; as the wool of 
any sheep or the milk of any cows that he may buy 
within the year, or any goods to which he may obtain 





title within the next six months. Benj. on Sales, § 
78. The precise point now in judgment, however, has 
been adjudged against the proposition, that a thing 
not in esse is the subject of a valid sale or mortgage. 
Thus, it was held in Hutchinson v. Ford, 9 Bush, 318, 
where this exact question was involved, that *‘ a mort- 
gage of acrop to be raised on a farm during a certain 
term, but which is not yet sown, passes no title, and 
the mortgagee has no claim against a purchaser of the 
crop for it, or its value.”” Everman v. Robb, 3 Cent. L. 
J. 735; Ofin v. Sill, 8 Wend. 111; Lunn v. Thornton, 1 
Man., Gran. & Seott, 379; Barnard v. Eaton, 2 Cush. 
295; Bank of Lansingburgh v. Cary, 1 Barb. 542; Com- 
stock v. Scales, 7 Wis. 159; Redd & Co. v. Burris & Wil- 
liams, Mss., Ga. 1877. 

Many other authorities might be cited to the same ef- 
fect, and quite as many that look in the other direction. 
Andrew v. Newcomb, 32 N. Y. 417; 3 Law Reg. 19-33; 
17 Conn. 144; Holroyd v. Marshall, 10 H. L. Cas. 189; 
18 Pick. 168; 14 id. 497; 10 Metc. 481; 12 Cush. 376; 
Brett v. Carter, Cent. L. J., May 5, 1876; 32 N. H. 484; 
18 Ver. 465; 1 McCaslin’s Ch. Rep. 408; 24 Wis. 551; 
26 Ill. 121; 48 Ala. 109; Butt v. Ellett, 19 Wall. 544; 42 
N. Y. 620. 

In one of these cases it is said: ‘* In the case of 
crops to be sown, it vests potentially from the time of 
the executory bargain, and actually as soon as the sub- 
ject arises.’’ Andrews v. Newcomb, 32 N. Y. 417. Mr. 
Story says, that rights in remainder and reversion, 
possibilities coupled with an interest, rents, franchises 
and choses in action, are capable of being mortgaged. 
Eq. Jurisp., § 1021. A court of equity, he says, will 
support assignments, not only of choses in action, 
and of contingent interests and expectancies, but also 
of things which have no present, actual or potential 
existence, but rest in mere possibility; not, indeed, as 
a present positive transfer operative in presenti (for 
that can only be of a thing in esse), but as a present con- 
tract, to take effect aud attach as soon as the thing 
comes in esse. Id., $1040. Among the examples he 
cites, is that of the assignment of the head-matter 
and whale-oil to be caught in a whaling voyage now 
in progress. The right will attach to the head-matter 
and whale-oil when attained. Id. So strongly are 
courts of equity inclined to uphold assignments when 
bona fide made, that even the assignments of freight, 
to be earned in the future, is good in equity, and will 
be enforced against the party from whom it becomes 
due. Id., § 1055. In Story on Sales, it is said: ‘* While 
a person cannot make a present sale of all the woo] 
there may grow on a sheep, which he may hereafter 
buy, nor any other thing in which his interest is 
wholly prospective and doubtful, there may be made 
a valid sale of the wine a vineyard is expected to pro- 
duce, or the grain a field is expected to grow, the milk 
of a cow for the next year, or the future young of 
Story on Sales, §183; McCarty v. Blivens, 
5 Reg. 196. Whatever is the subject of a valid sale is, 
of course, the subject of a valid mortgage. A man 
may sell or mortgage every thing that is his property ; 
and such a sale, if bona fide, will be upheld in law and 
equity. Property is the right and interest a man has 
in lands and chattels to the exclusion of others. 17 
Johns. 283; 11 East, 290; 4 Pet. 511. All property, 
real or personal, corporeal or incorporeal, movable or 
immovable, may be the subject of mortgage. 1 Hill. 
Mort. 6. Things are said to have a potential existence 
when they are the natural product, or expected in- 
crease, of something already belongiug to the vendor. 


animals.” 





THE ALBANY LAW JOURNAL. 


207 














Low v. Pew, 11 Am. Rep. 357. The term ‘‘ incorporeal 
property ” includes all legal rights. The right in the 
proprietor of the soil to plant, cultivate and gather 
his crops, to the exclusion of all others, is an absolute 
legal right, and an incorporeal property; and incor- 
pereal property is as well the subject of valid sale and 
mortgage as any other kind of property. The mort- 
gagor, in this case, was the proprietor of the land on 
which he proposed to raise the crop in controversy. 
The crop had a potential existence because it was to 
be the natural product and expected increase of the 
land then owned and occupied by him. Why may he 
not obtain the credit necessary to make the crop by ex- 
ecuting a mortgage upon it? We see nosound reason 
why. Who is to be injured by it if the transaction is 
bona fide, and there be no superior lien for rent or 
otherwise? Who is to be misled by it if the transac- 
tion is at once published to the world by registration, 
as was done here? If the merchant is willing to fur- 
nish him with supplies, and enable him to make the 
crop, and take the risk of the crop itself for security, 
who has a right to complain, and where is the mala fides 
of the transaction? Is there any doubt that a court 
of equity would sustain the mortgage, and protect the 
mortgagee, in such a transaction? Then, wherefore 
must he fail in a court of law, into which forum the 
parties have brought the case, and where our liberal 
statute requires that, in such a case, their rights shall 
be adjusted upon equitable principles. In the case of 
Andrews v. Newcomb, above cited, it is said that, as 
long as the time of Ch. J. Hobart, it was held that 
one proposing to plant crops might convey them in 
advance, and that the fruits which should arise after- 
ward, would pass as soon as they were extant; citing 
Hob. 132; 3 Johns. 216, and Hare v. Celay, Cro. Eliz. 
143. Crops to be raised, say the court, are an excep- 
tion to the general rule, that title to property net in 
existence cannot be affected so as to vest the title 
when it comes into being. In the case of crops to be 
sown, it vests potentially from the time of the execu- 
tory bargain and actually as soon as the subject arises. 
82 N. Y. 421. The judgment, in this case, certainly 
created no lien upon the crop, which the statute pro- 
tected from levy until after maturity. The judgment 
debtor had failed with his title, and the judgment 
creditor could stand on no higher ground than his 
debtur. We hold the assignment to be lawful and 
valid, and that the plaintiff below has the better right 
to the fund in controversy. 
Affirm the judgment. 
———»-—__—_ 


RECENT ENGLISH DECISIONS. 


CASES RELATING TO WILLS. 

Charity: direction to accumulate: gift of surplus 
income after void bequest.— Testator bequeathed a sum 
of £200 to trustees upon trust to invest and apply the 
income thereof in keeping in repair certain tombs. 
He also directed that if, in any year, the whole of the 
income should not be required for the purpose for 
which it was given, the surplus income should be in- 
vested; and that, when the value of such accumula- 
tions should amount to £25, his trustees should pay 
over to the incumbent of A., for division amongst the 
poor of his parish, such sum of money as would reduce 
the value of such accumulations to the sum of £20. 
Held, that the gift to the poor did not fail by reason 
of its being a gift of surplus income after a void be- 
quest; and that there was a good gift of the whole to 


Judgment affirmed. 





charity, as if there had been no trust to repair the 
tombs. Ch. Div., June 2, 1877. Re Williams’ Trusts, 
36 L. T. Rep. (N. 8.) 939. 

Construction: death coupled with contingency: period 
of contingency.— By will, made before 1838, a testator 
devised unto his seven children “and their heirs for- 
ever, the fee simple’’ of certain real estate; and if 
either of his children should die, leaving children, the 
share of him or her so dying to go to such children; 
but if any of bis children should die, and leave no 
child, the share of him or her so dying to go to his 
(the testator’s) surviving children and their heirs for- 
ever. All the seven children survived the testator. 
Held, that the word ‘die ’’ must be construed to mean 
die in the life-time of the testator; and, therefore, that 
the seven children took as tenants in common in fee. 
Ch. Div., June 5, 1877. Apsey v. Apsey, 36 L. T. Rep. 
(N. S.) 941. 

Construction: next of kin under statute of distribution: 
time when class to be ascertained: ‘ then.’’—Testator 
bequeathed certain property among his daughters for 
life and for their issue after them, with bequests, on 
the death or failure of issue of any one daughter, to 
the surviving daughters for life and their issue after 
them, and from and after the decease of his last sur- 
viving daughter to and among the children of such 
daughter, ‘‘and if there shall be no such children, that 
the same shall be paid to such person or persons as will 
then be entitled to receive the same as my next of kin 
under the statute for the distribution of intestates’ 
estate.’’ The same clause also applied to the testator’s 
residuary estate. Jield, that the date of the death of 
the last surviving daughter, and not the date of the 
testator’s death, was the period at which the testator’s 
statutory next of kin were to be ascertained. Ch. 
Div., May 29, 1877. Mortimore v. Slater, 36 L. T. Rep. 
947. 

Devise of freeholds: conversion into personalty: re- 
conversion into realty: election by conduct.— A testator 
devised all the residue of his real estate to trustees 
upon trust for sale; and declared that his trustees 
should stand possessed of the money arising therefrom 
upon trust, during the widowhood of his wife A., to 
pay her a certain annuity, and to pay the residue of 
the income to his son G., until bankruptcy; and, after 
the death of his wife, upon trust, as to one moiety of 
the trust premises for his son G. absolutely; and, as 
to the other moiety, in case his son G. should not have 
become bankrupt, for him absolutely, and, in case of 
his bankruptcy, upou certain trusts in favor of his 
wife and children. A. never married again, G. never 
became bankrupt. During his life he resided ut his 
father’s house in Sussex, and, by his will, devised the 
same in strict settlement. Held, that G. had power to 
elect; and had, by his condact in his life-time, elected 
to take the house as reconverted into real estate. Sem- 
ble where a person absolutely eutitled, in a contingent 
event, to the proceeds of sale of real estate directed 
by will to be sold, gives notice to the trustees (before 
the event happens) that he elects to take the property 
in specie; such notice is just as binding on the trus- 
tees, when the event happens, as if it was given after- 
ward. Ch. Div., June 12, 1877. Meek v. Devenish, 
86 L. T. Rep. (N. 8S.) 911. 

Equitable estates : construction: devise to trustees in fee : 
equitable interest co-extensive with legal interest: gift 
over.— A testator, by will made prior to 1838, devised 
real estate to trustees in fee in trust for the sole bene- 
fit of his two daughters A. and B.; but “‘ in case either 
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of his daughters should marry, and have children,” 
such children to have the mother’s share. Both daugh- 
ters married, but neither of them had children. Held, 
that they took equitable estates in fee as joint tenants, 
Ch. Div., June 13, 1877. Yarrow v. Knightly, 36 L. T. 
Rep. (N. 8S.) 907. 

Estate in tail : construction: devise to A. for life, and 
after her death ‘to descend to her female heir.’’ — De- 
vise to trustees, in trust for A. for life, and “ after her 
decease to descend to her female heir, and whether 
sister or daughter.’’ Held, that A. took an estate in 
tail female. Ch. Div., May 15, 1877. Lewthwaite v. 
Thompson, 36 L. T. Rep. (N. 8.) 910. 

Legacy to executor: presumption of law: evidence to 
rebut: construction.—The presumption that a legacy 
to an executor and trustee was given to him solely on 
condition of his undertaking the trusts of the will is 
rebutted by the fact that the legacy was only payable 
after the death of the tenant for life. Ch. Div., Feb. 
17, 1877. Re Reeve’s Trusts, 36 L. T. Rep. (N. 8.) 906. 

Release : 1Vict., c. 26, s. 24: will speaking from its date: 
moneys advanced after date of will.—A will, made since 
the statute (1 Vict., c. 26), after reciting that the testa- 
tor had advanced to his son A. various sums of money, 
contained these words, ‘“‘I hereby release my said son 
from all claims in respect of the aforesaid moneys, 
* * * and all other moneys due from him to me.”’ 
Held, that the release only applied to moneys due at the 
date of the will, and not to moneys advanced after- 
ward. Ch. Div., June 26, 1877. Everett v. Everett, 36 L. 
T. Rep. (N. 8S.) 913. 

Solicitor and client: gift pending professional rela- 
tionship: influence: independent advice: severance of 
relationship.—The defendant had acted for many years 
as the confidential solicitor of the testator, a widower 
with no near relations; testator and defendant were on 
terms of great intimacy, defendant transacting all tes- 
tator’s business. Testator had allowed the defendant 
£100 a year, and by his will and codicils gave legacies to 
a considerable amount to defendant, his wife, and chil- 
dren. The will and codicils were prepared by the de- 
fendant. The testator was also in the habit of advanc- 
ing money to the defendant from time totime. The 
defendant, at the testator’s request, prepared re- 
leases of various sums which had been lent him; these 
releases were sent to the testator, executed by him, 
and returned to the defendant. Upon the testator 
having occasion to execute a further codicil, J., a solici- 
tor from Hereford, was, at the defendant’s suggestion, 
called in to explain to the testator the purport and 
effect of his will, numerous codicils thereto, and the 
releases. J. attended and went through the various 
documents with the testator, and the codicil, which 
confirmed certain previous, and made some addi- 
tional dispositions, was executed by the testator in 
J.’8 presence. On the testator’s death, the plain- 
tiffs (relations of his) sought to set aside the releases as 
having been executed while under the professional in- 
fluence of the defendant, and without proper indepen- 
dent advice. The defendant denied any undue in- 
fluence, and contended that the testator had received 
proper independent advice from J. Held,that while 
the relationship of solicitorand client exists, a gift from 
the latter to his solicitor cannot be sustained. That 
the relatianship might be severed for the occasion, but 
that in the present instance this had not been done, 
but was in full force when the releases to the defend- 
ant were executed. The releases must, therefore, be 
set aside, as they were executed by the testator while 





under such influence, without proof that any independ- 
ent advice was given, or that the parties were ever at 
arm’s length, the attendance of J. having been, not to 
advise or to sever the relationship, but to ascertain 
whether the testator knew what he was doing. Mode 
of severing professional relationship under such cir- 
cumstances, and what is proper independent advice, 
considered. Ch. Div., June 9, 1877. Morgan v. Mi- 
nett, 36 L. T. Rep. (N. 8S.) 948. 
INSURANCE. 

Marine insurance: wagering policy: open policy on 
profits and commission: without benefit of salvage, 
“but to pay loss on such part as shall not arrive:” 
illegality: 19 Geo. 2, c. 37: return of premiums. — An 
assured under open policies of marine insurance on 
profits and commission on goods to be shipped, con- 
taining the classes ‘‘ warranted free from all average,’’ 
and ‘‘without benefit of salvage,” ‘but to pay loss 
upon such part as shall not arrive,’’ declared upon a 
number of British ships, one of which was lost. Held, 
that the policies were within 19 Geo. 2, c. 27, and 
void. Return of premium refused. Com. Pl. Div., 
April 19, 1877. <Allkins v. Jupe, 36 L. T. Rep. (N. 8.) 
851. 

LEASE. 

Underlease: covenant by underlessee not to build: 
purchase by underlessee of immediate reversion: merger: 
liability in equity to building covenant. — A, being pos- 
sessed of a piece of land for a term of ninety-nine 
years, laid it out in plots, and underleased one plot to 
the defendant for the residue of the term, less three 
days, the defendant covenanting not to build more 
than twenty feet in height on that side of his plot 
which adjoined a narrow passage. <A underleased 
another plot, which abutted on the other side of the 
passage, to the plaintiffs. On <A’s death, the estate 
was sold under conditions which provided that the 
purchaser of the largest Lot in value should take an 
assignment of the whole, and grant fresh underleases 
to the various underlessees, for the residue of the term 
of ninety-nine years, less two days. The defendant 
purchased his own plot, and the plaintiffs purchased 
their plot, which was the largest in value. The plain- 
tiffs took an assignment of the whole, and granted a 
fresh underlease to the defendant of his lot for the 
residue of the term, less two days, at an apportioned 
ground-rent. Held, that though the defendant’s 
original underlease was merged at law, he was still 
bound in equity to observe his building covenant; and 
that the plaintiffs could obtain an injunction to re- 
strain him from infringing it. Ch. Div., June 28, 
1877. Birmingham Joint-Stock Co. v. Lea, 36 L. T. 
Rep. (N. 8.) 843. 

NEGOTIABLE INSTRUMENT. 


Bill of exchange: advance secured by bills and by 
assignment of debts due to borrower: bills negotiated - 
tankruptey of acceptor: application of proceeds of 
assigned debts.—Advances were secured by bills drawn 
by the lender upon, and accepted by the borrower, 
and by the assignment of debts due to him, notice 
being given to the debtors. The lender discounted 
the bills with his bankers. The borrower became 
bankrupt, and the bankers proved under the bank- 
ruptcy for the full amount of the bills. It was arranged 
between the lender and the trustee in the bankruptcy 
that the latter should collect the assigned debts and 
hold the proceeds without prejudice to the lender’s 
rights. Held, that the lender was not entitled to the 
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proceeds, unless he took up the bills, and that the 
trustee should be ordered to apply the proceeds in dis- 
charging the lender’s liability upon the bills. Court 
of Appeal, March 15, 1877. Ex parte Mann, Re Kat- 
tengell, 36 L. T. Rep. (N. 8.) 840. 

TRADE-MARK. 

Secret preparation: use of name of original producer: 
injunction. — Where a person has, without unfair 
means, become acquainted with the secret of the pre- 
paration of an unpatented article, universally known 
by the name of the original producer, he may, after 
the death of the original producer, make and sell the 
article, and advertise it as made from the original 
recipe; provided he does not lead the public to sup- 
pose that the article sold by him is made by the suc- 
cessors in business of the original producer. Ch. 
Div., June 14, 1877. Massam v. Thorley’s Cattle Food 
Co., 36 L. T. Rep. (N. 8S.) 848. 
>———- 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSYLVANIA.* 
NEGLIGENCE. 

Traveler crossing railroad track: contributory negli- 
gence.—A traveler about crossing a railroad on an em- 
bankment twelve feet high, in an open country, where 
an approaching train could be seen for some hundred 
feet, walked his horses up the ascent at a distance of 
ninety feet from the road without looking up or 
down the road; when near the track, the train being 
within a short distance, going at twenty-five miles 
an hour, he lashed his horses to cross the track; the 
wagon was struck by the engine and he killed. Held, 
that he was guilty of contributory negligence. Ina 
suit by his wife against the railroad company for caus- 
ing his death, she was properly nonsuited, although 
there may have been negligence in the engineer. 
Gerety v. Philad., Wilm. and Balt. R. R. Co. 

STATUTE OF FRAUDS. 

1. Agreement concerning lands: party to be charged 
only need sign memorandum.—Penn in 1784 leased a lot 
to Wormley for ten thousand years, at an annual rent, 
with right of distress and re-entry to forfeit the lease 
in default of payment, if there were not sufficient 
distress on the premises to pay the rent. Wormley 
died in 1829 without known heirs; App then took pos- 
session of the lot; the plaintiff had been agent of 
Penn before Wormley’s death, and so continued until 
1838, when Penn’s devisee conveyed to him the ground- 
rent and all the grantor’s estate in the lot. No rent 
having been paid by Wormley, the plaintiff, July 1, 
1839, entered for its non-payment, declaring his inten- 
tion to resume possession. By arrangement with App, 
in order that plaintiff might make title to him, he re- 
moved every thing from the lot, and continued in its 
occupancy to take care of it for plaintiff. In October, 
1839, App and plaintiff signed without seals a paper by 
which App agreed ‘* to take the lot,’’ describing it, on 
aground-rent of $60. Held, that this paper was an 
agreement in writing, under the statute of frauds, for 
a lease of the land on ground-rent. The requirements 
of the statute are met by a memorandum in writing 
signed by the party to be charged therewith. If signed 
by the vendor alone and delivered to the vendee no 
more is required. It is not necessary that the writing 
be under seal nor in any particular form of words. 
Cadwalader v. App. 








* To appear in 31 P. F. Smith’s (81 Penn. St.) Reports. 





2. Adverse possession: statute of limitations.—App 
paid rent till 1850, when he asked plaintiff for a deed 
and wanted it made to his son Samuel; afterward 
Samuel, who occupied the lot, said to plaintiff, he 
would claim the property, that plaintiff had no title 
and his father would pay no more rent. Held, even if 
Samuel spoke by authority of his father, it was a mere 
declaration accompanied by no act and was not evi- 
dence of an adverse holding by App. The statute of 
limitations does not begin to run in favor of one who 
has entered in subservience to the title of another 
until the privity between them is severed by some 
unequivocal act; mere declaration of his intention is 
insufficient. April 24,1851, App wrote to plaintiff that 
having failed to comply with his agreement to make 
him a deed for the lot, etc., ‘‘and said neglect * * * 
having continued for so long a time and after repeated 
demand, I notify you that I no longer recognize your 
title and will hold you accountable for the rent already 
paid you * * * under the claim set up by you,” 
etc. Held, that this was a disclaimer of any adverse 
holding prior to that date. Ib. 


STATUTORY CONSTRUCTION. 

Repeal of statutes —An affirmative statute repeals a 
precedent affirmative statute where its matter neces- 
sarily implies a negative and the repugnancy is such 
that the two acts cannot be reconciled. A general 
statute without negative words will not repeal a pre- 
yious statute which is particular, though the provis- 
ions in the two be different. Wright, assignee, v. 
Vickers. 

TRIAL. 

Expressions made by judge in charge.—A judge may 
express to a jury an opinion on the facts in a case 
properly referred to them; but must not infringe their 
province, so as to mislead them or relieve them of full 
responsibility of pronouncing judgment on the facts 
themselves. When there is sufficient evidence for a 
jury on a given point, the judge should submit it 
calmly and impartially. If the judge states the evi- 
dence he shouid state it accurately, as well that which 
makes for a party as that which makes against him. 
The judge should studiously avoid deductions and 
theories not warranted by the evidence. Burke v. 
Maxwell's Administrators. 

USURY. 

Purchaser of land incumbered by judgment on usuri- 
ous debt cannot plead: usury not fraudulent as to cred- 
itors.—Wren borrowed money at usurious interest and 
gave a bond for its payment, on which judgment was 
entered. He was afterward adjudged a bankrupt, and 
his land sold by the assignee subject to the judgment. 
Held, that the purchaser could not have the judgment 
reduced by the amount of the usury. The act of May 
28, 1858 (usury), applies only to the parties to the 
transaction; it being at the election of the borrower 
whether he will withhold the excess or recover it back 
within the time limited. In the distribution of afund 
judgment creditors may attack a judgment collater- 
ally for fraud on them, but not because it is a fraud 
on the debtor. A subsequent judgment creditor can- 
not set aside a judgment merely because it is errone- 
ous. Payment of usury is not necessarily fraudulent 
as to creditors. Whenever the usurious contract is 
intended to defraud creditors, or when the circum- 
stances of the debtor are known to be such, that it can 
be reasonably presumed that this will be the natural 
effect, creditors have the right to postpone the excess 
of interest. The purchaser, having bought subject to 
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the judgment, is presumed to have paid as much as 
the amount of the judgment less than he would have 
done. There was no privity of contract between the 
creditors and the purchaser, and he cannot invoke 
their equities and claim under them for his exclusive 
benefit. Miners’ Trust Co. Bank v. Roseberry. 


SUPREME COURT COMMISSION, OHIO.* 


BAILMENT. 

1. Liability of bailee without reward.—In case of a 
deposit of property, to be kept by the bailee without 
reward and returned to the depositor on demand, the 
law holds such a bailee liable only for losses arising 
from his gross negligence. Griffith v. Zipperwick. 

2. What constitutes negligence.—What will constitute 
such gross negligence must be determined as a ques- 
tion of fact, in each particular case, by the jury, under 
proper instructions from the court. Ib. 

8. Duty of bailee without reward.—Good faith re- 
quires, generally, that such a bailee should keep the 
goods intrusted to him, with as much care as he ordi- 
narily keeps his own, of the same kind. And he 
should also keep them with such degree of care as is 
reasonable, with reference to the nature of the goods, 
and the particular circumstances of the bailment. 
Ib. 

4. Facts showing want of good faith: bonds left for 
safe-keeping.—On the trial of an action brought to re- 
cover the value of certain government bonds, depos- 
ited by the plaintiff with the defendants as gratuitous 
bailees, and which were stolen from the vault of their 
banking-house by burglars, the evidence tended to 
show that the plaintiff's bonds, when deposited, were 
inclosed ina tin box, fastened with a padlocky of 
which the plaintiff retained the key; that defendants 
had a small burglar-proof safe in their vault, in which 
they kept similar bonds of their own and other depos- 
itors, which were all inclosed in paper envelopes, but 
that plaintiff's box, and similar bonds of another de- 
positor, also inclosed in a box, were kept in the vault, 
outside of the burglar-proof safe, such other depos- 
itor consenting that his box should be thus kept. 
Held, that the court did not err in refusing to instruct 
the jury that these facts, if proved, would be conclu- 
sive evidence of a want of good faith or of gross negli- 
gence, and would require a verdict for the plaintiff, 
nor was it error to instruct the jury that they might 
properly take the character of plaintiff's package or 
box into consideration. Ib. 


MISTAKE OF FACT. 

1. Rescission of contract for.—A contract made un- 
der mistake as to a material fact may be rescinded by 
the party sought to be charged, upon discovery of the 
mistake, he being guilty of no want of diligence in 
not ascertaining what the real facts were. There is 
no difference in principle between the rescission of a 
contract to perform, and the rescission of a contract 
which is in itself the rescission of another and exist- 
ing contract. Byers v. Chapin. 

2. Grounds of rescission: duty of party seeking it.— 
A party selling articles for a specific purpose impliedly 
warrants that they are fit for that purpose, and a fail- 
ure of such warranty is ground for rescission of a con- 
tract based upon it. A purchaser making such rescis- 
sion, when it is his duty to expend labor and skill in 
order to render the articles fit for the purpose of their 





* From advance sheets of 28 Ohio State Reports. 








original construction, impliedly warrants that the 
unfitness of the articles is not occasioned by any fault 


of his own. Ib. 
MORTGAGE. 


1. When deed absolute in form treated as mortgage .— 
A deed absolute in form, if intended to secure the 
pay of money, and the relation of debtor and creditor 
exists between the grantor and the grantee at the time 
of its execution, will be treated asa mortgage. But 
where no such relation exists, and the grantor and 
grantee, at the time of the execution of the deed, 
agree in writing that the grantor shall have the option 
of repurchase in a given time, at a certain price, the 
transaction is a conditional sale. Slutz v. Desenberg. 

2. Rule to determine character of instrwment.—To 
determine whether a deed, absolute in form, is in 
equity a mortgage, requires that the real intention of 
the parties to the transaction be ascertained. A fair 
criterion seems to be this: If, under all the facts and 
circumstances, the relation of lender and borrower, or 
creditor and debtor, do not subsist, and the grantor is 
under no personal obligation that can be enforced by 
the grantee as creditor or mortgagee, the transaction 
will be treated as a sale and not as a mortgage. Ib. 

3. Position, rights and liabilities of parties to instru- 
ment.—Where the transaction is a sale, with a right of 
repurchase by the grantor within a stipulated time at 
a stipulated price, and is not in equity a mortgage, the 
grantor, under such contract of repurchase, occupies 
the position of a vendee, with sueh rights and liabili- 
ties as attend such relation, and not of mortgagor. Ib. 
7 


BOOK NOTICES. 





THE ANNOTATED POCKET CODE. 
The Revised Code of Civil Procedure of the State of New York, 
as amended in 1877, according to the Standard Text de- 
vosited in the Office of the Secretary of State by the 
tevision Commissioners. With Notes and References 
to Decisions bearing thereon. Also, the Temporary Act, 
the Suspension Act, the Repealing Act, and the ase. 
pealed Sections of the Former Code. Albany, N. Y.: 
John D. Parsons, Jr., 1877. 
;" E lawyers of this State cannot complain that the 
New Code has not, at least so far as the text is 
concerned, been made accessible to them. Nearly 
every publisher of law books in the State bas issued 
an edition, and some of them have gone so far as to 
issue two editions; the second edition being put forth 
because the first was discovered to be full of errors. 
We mentioned a few weeks ago, in a review of the 
book prepared by Mr. Throop, that it was the ouly 
Code yet printed that could be relied upon as accurate. 
All previous publications purporting to be the Code, 
were at best only approximations, and, in the nature 
of things, could not be relied upon as accurate. The 
Codes published since the work of the commissioners 
has been accessible, are, presumptively, accurate in 
their text, though in one of the “second edition” 
issues, we have discovered errors of considerable im- 
portance. 

Among all the editions of the Code yet appearing, 
in many respects the one before us will be found the 
most useful te the practicing lawyer. In the first 
place its size recommends it. It is not, indeed, a book 
for the vest pocket, but it can be conveniently carried 
in a coat pocket. For a year or two at least, all the 
practitioners in the State will need to take the law 
governing practice with them, and the ponderous oc- 
tavo, which is the regular thing in the law book line, 
cannot be transported, without great trouble, to every 
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place where its owner may want to consult it. For 
reference and study the larger works are suitable 
enough, and every practitioner should have one to 
remain in his office. But a handy volume which can 
be carried and put down anywhere, and is right side 
up in any shape, will at the end of the year give evi- 
dence of more frequent and constant use than the 
larger book. Several of the Codes issued have been 
printed with small type on thin paper, with the view 
of making them handy for use and carriage, but they 
are all of them of an inconvenient shape, and thus are 
not well fitted for the purpose designed. This volume 
is all that could be desired, not only in size, but in 
shape. It, however, does not secure convenience for 
one purpose, by the sacrifice of convenience for an- 
other; that is, it is not made small by reducing the 
size of the type to a degree that renders the print not 
easily readable. The pages of this volume can be read 
as easily as those of the edition of Mr. Throop, which 
is a splendid specimen of printing. 

The volume before us contains another feature 
which peculiarly fits it for the use of the practicing 
attorney. Every section of the book is annotated as 
fully as in any large Code, and every fact of importance 
bearing on the section — where it appears in pre-exist- 
ing laws or for what it is a substitute —is stated, and 
every case wherein the previous law was construed or 
passed upon, is given. Where the decision referred 
to, or explanation made, bears only on a single sen- 
tence or paragraph of the section, that circumstance 
is indicated. This work appears to have been thor- 
oughly well done, and a somewhat extended examina- 
tion has satisfied us that all the refereuces are reliable 
and will prove of value to those having occasion to use 
them. The principles enunciated in the cases cited 
are not given, as this would have taken so much space 
and would have so enlarged the book as to render it no 
longer a handy volume. Every case decided bearing 
upon a given section is referred to, and the practi- 
tioner can, if he desires, very easily reach all that is 
necessary. 

Another feature in this work is, that it gives not 
only the new Code, but all of the old Code that is not 
abrogated, fully annotated. This brings the whole 
law governing practice into one book, and those using 
this Code need not search through two or more vol- 
umes when examining a question controlled by that 
law. 

We have spoken thus favorably of this volume, not 
merely on account of the skill, care and accuracy with 
which the work upon it is done, but also because it is 
in its form, typography and arrangement precisely 
what we have long wished to see in the way of a work 
of this kind. The Code of Civil Procedure is a book to 
be used, not one to be read and putaway. It is to the 
practicing lawyer what the lancet is to the surgeon, a 
thing never to be left behind, and the publisher who 
presents it in a form fitted for the purpose of easy 
carriage, while containing every thing of value usually 
found only in more pretentious tomes, is worthy the 
thanks and the support of the profession. 


THe NOTARIES’ MANUAL. 


The Notaries’ Manual, showing the Rights, Duties and Lia- 
bilities of Notaries, according to the common law 
throughout the Union. Detroit: Richmond, Backus 
& Co., 1877. 

This handy little volume is intended as a common 


law guide to Notaries throughout the country. It gives 








the rules of law governing the notarial office in a clear 
and concise manner, and it may, we think, be relied 
on as accurate in all its statements. The statute law 
of Michigan, where the book is issued, is, in respect to 
the same subject, also given, but as that resembles, in 
most particulars, the statute law prevailing in other 
States, the work can be used and depended upon by 
those for whom it is designed in almost every section 
of the country. The various topics considered in the 
book are these: The Office, Affidavits, Acknowledg- 
ments, Commercial Protests, Marine Protests, Liabil- 
ity for Negligence, Proofs in Bankruptcy, Special Du- 
ties, and Fees. A number of forms, sufficient to meet 
the necessary requirements of Notaries, are also given. 
The book will be found to supply those for whom it is 
designed, with all the information they are apt to 
need, and ina better and more couvenient shape than 


the larger works on the same subject. 
—_—-— « 


oo —— 
COURT OF APPEALS DECISIONS. 


THE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Sept. 
18, 1877: 

Judgment affirmed with costs— Towle v. Remsen; 
Steele v. Lord; The Village of Gloversville v. Howell, 
McVey v. Cantrell; Potter v. Smith; Alexander v. 
Dutcher; Magnin v. Dinsmore; Campbell v. Conner; 
Pierce v. Keator; Beckwith v. Whalen; Hickler v. 
Leighton; Oakley v. The Mayor, ete.-— Order affirmed 
with costs — Williams v. Thorn; In re N. Y. Elevated 
R. R. Co.; In re Gilbert Elevated R. R. Co.; Kobbe 
v. Elevated R. R. Co.; Tilton v. Ormsbee. — Judg- 
ment and order affirmed with costs — Peck v. Collins. 
Judgment affirmed with no costs to either party 
as against the other in this court — The Children’s Aid 
Society v. Loveridge. Order affirmed and judgment 
absolute for respondent, on stipulation, with costs — 
Hathaway v. Howell. ——Order affirmed with costs 
and judgment absolute for defendant as of date of 
argument — Miller v. Winchell.—— Order affirmed with 
costs and judgment absolute for defendant on stipula- 
tion — Ham v. The Mayor.— Order of General Term 
affirmed and judgment ordered on report of referee, 
with cost payable out of the fund— Boon v. Moss. 
— Order of General Term, also assessments of 1869, 
1872 and 1874 affirmed, and reversed as to that of 1870, 
and that assessment vacated without costs to either 
party —In re Petition of Hebrew Benevolent Orphan 
Asylum.—— Judgment reversed and new trial granted, 
costs to abide event—Ferguson v. Crawford; The 
Trustees of Columbia College v. Lynch; Lanigan v. 
The Mayor. 








——- eee = 
NOTES. 

NEW treatise on the Law of Private Corporations 
fA for Pecuniary Gain is announced by the publish- 
ing house of John D. Parsons, Jr. Its author is Geo. 
W. Field, Esq., who is well known to the legal world 
by his able work on Damages, and other treatises of 
merit. As the subject of corporations is one upon 
which most of the elementary treatises are much be- 
hind the times, those of the profession who are inter- 
ested therein will welcome the announcement men- 
tioned, as Mr. Field’s reputation is such as to insure 
that the work will be all that can be desired to meet 
the existing want. 


Mr. Marshall D. Ewell, author of ‘‘ A Treatise on the 
Law of Fixtures,” and ‘Leading Cases on Infancy, 
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Coverture and Idiocy,’’ has been appointed Professor 
of Common Law and Evidence in the Union College 
of Law, of Chicago. Asa legal author, Mr. Ewell has 
displayed both ability and acquirements of the first 
order, and these ought to make him a successful 
teacher. 


The Association for the Reform and Codification of 
the Law of Nations opened its fifth annual conference 
on the 30th ult., at Antwerp, under the presidency of 
Lord O’Hagan. M. T. O. Engels, manager of the 
Belgian Lloyds, is the president of the local commit- 
tee; and, in welcoming the members of the associa- 
tion to Antwerp, he alluded to its growing import- 
ance as a seaport, and its consequent advantages as a 
place of meeting for those interested in settling the 
conflicting practices connected with general aver- 
age questions, which occupied a prominent place in 
the programme of the congress for the year. Lord 
O’ Hagan, in his introductory address, gave a history 
of the steps which led to the convening of the first 
conference at Brussels on the 10th of October, 1873. 
The primary object of the association was described 
in their first resolution as “the substitution of the 
arbitrament of reason and justice for the arbitrament 
of the sword.”’ While this noble design had not been 
lost sight of, the exigencies of the time had led the suc- 
cessive conferences that had since been held, to fix 
their attention, in the main, on questions the discus- 
sion of which was likely to have a more immediate 
practical result. He proceeded to point out the ad- 
vantages of, and the steps that had been taken by the 
association to further a unifurm usage for the nations 
of Europe aud America with reference to bills of ex- 
change, general average, patents, copyright, cvinage, 
maritime capture, and the extradition of criminals. 
Lord O’ Hagan concluded his address by dwelling on 
the ancient commercial and maritime renown of the 
city of Antwerp. From the secretary’s report it ap- 
peared that there had been added to the vice-presi- 
dents: For the United States, the Hon. Bancroft 
Davis, American Minister at the Court of Berlin; for 
Canada, Sir William Young, Chief Justice, Halifax; 
and others. Among those added to the members of 
council was Mr. T. Aston, Q. C. Letters were read 
from Lord Cairns, Sir John Lubbock, and Lord Derby, 
the latter encouraging the association to hope that 
when they had practical results to show they would 
have the support of the English government. Among 
those present at the conference were: Dr. Tristram, 
Q. C.; Dr. Spinks, Q. C.; C. Clarke, Q.C.; J. Hinde 
Palmer, Q. C.; and Professor Amos. The conference 
closed its labors on the 3d inst. 


The Central Law Journal says, that on the occasion 
of the Special Term of the United States Circuit 
Court, which met at Des Moines week before last, to 
hear the motion to confirm the sale of the Central 
Railroad of Iowa, Judge Dillon addressed the bar at 
some length, with reference to the charges which had 
been made against his integrity by one of the litigants 
in the case, and circulated in pamphlet form through- 
out his circuit, and published in influential journals 
in the east. Judge Dillon went over the case at consid- 
erable length, with the record before him, and showed 
that the charges made were false in every particular. 
As our readers are already familiar with the facts of 





the case, we do not deem it is necessary to print Judge 
Dillon’s remarks in full. After Judge Dillon had con- 
cluded, Judge Love made some appropriate remarks. 
A meeting of the bar was called to take action in the 
matter; but as few members of the bar of the circuit 
not connected with the case were present, it was ad- 
journed until the regular October term. Cate, the 
author of the slanders, was in town, and was invited 
to the bar meeting, but did not put in an appearance. 
In the course of his address Judge Dillon said: ‘* The 
bar is my constituency. They are the proper accusers 
of a bad judge, and the proper defenders of a just 
judge unjustly assailed. Against such assaults as have 
been made against me, a judge is almost helpless, so 
far as positive action by him is concerned. Under 
the act of Congress he cannot punish a libeler for 
contempt of court. If the bar do not sustain a judge, 
he is defenseless. He cannot, like his assailants, go 
week after week into the press, or issue pamphlets, 
and in this manner defend his official action. Such a 
course is alike indelicate and impossible. By mis- 
representation it is possible to so present the rulings 
in any case as to raise at least ungenerous suspicions 
among the uninformed. * * * The bar, and the 
press, and the public have had the penetration to see 
the couspiracy to defame me. And the counsel in the 
cause and the bar at large, have nobly discharged 
their duty, and the press of my circuit, and, indeed, 
elsewhere, have as nobly discharged its duty to the 
public; and in the sacred name of justice, rather than 
as the expression of my personal gratitude, I now and 
here, in the most solemn and deliberate manner, 
thank them for it. The bar have resented this outrage 
as an affront and wrong to themselves, and I have been 
touched as never before in the course of my judicial 
experience, now neither short nor uneventful, by 
their general uprising; by the expressions of their 
steady and unshaken confidence, and by the demon- 
strations of their devotion and affectionate regard. I 
am proud of it. This repays me for the laborious days 
aud nights of nearly twenty years, which, with pure 
purpose, and to the best of my humble abilities, I 
have loyally consecrated to my profession, as a min- 
ister of justice. 1 can never forget it. It would, 
indeed, be sad and most discouraging, if the fabric of 
a man’s character, almost the only substantial reward 
of an American judge —reared in toil, stone by stone, 
through the period of the greater part of an active 
life, would crumble at the touch of unestablished and 
baseless slanderers, or could be swept away by an arti- 
ficial tempest having origin in the disappointment, 
ignorance, or diseased imagination of litigants. I 
have not referred to this matter for the personal wrong 
done to myself, for the assault upon me has proved 
harmless and impotent, but rather to call the atten- 
tion of the bar to the great outrage done judicial office 
and to the administration of public justice. Every 
thoughtful person, lawyer or layman, will agree with 
Lord Chancellor Thurlow, that ‘the villifying and mis- 
representing the conduct of judges and magistrates, 
intrusted with the administration of justice and the 
laws of the country, is a crime of a very heinous 
nature, and most destructive in its consequences, be- 
cause it tends to lower them in the opinion of the 
public, who ought to feel a proper reverence and re- 
spect for their high and important stations.’ In no 
country is this vital truth so important as in ours, 
where public opinion is formed more largely than else- 
where by the public press.” 
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CURRENT TOPICS. 


‘HE recent meeting of the Association for the 

Reform and Codification of the Law of Na- 
tions, at Antwerp, was, notwithstanding the trou- 
bled condition of Europe by reason of the war 
between Russia and ‘Turkey, in every sense of the 
word, a successful one. The opening address was 
delivered by Lord O’Hagan, who gave an interest- 
ing summary of the progress of the movement in- 
augurated by the society, and spoke flatteringly of 
the condition of the society and its future prospects, 
As the Association is of American origin, we feel 
in this country a very deep interest in its well-being, 
and the statements made by Lord O’Hagan will be 
carefully read with pleasure by every one of us. 
It will be remembered that the idea of the Associa- 
tion was suggested by the Washington Treaty and 
the Geneva Arbitration; that, in consequence of 
the favor with which it was received by leading 
men in this country, Dr. Miles went to Europe to 
submit the project for such an association, and 
communicated with persons of learning, ability and 
position in various countries, who received him with 
respect, and advised an attempt at permanent or- 
ganization. It was proposed to hold the first meet- 
ing in New York, but, as many who had actively 
favored the plan could not take a journey to that 
place, it was ultimately resolved that such meeting 
should be convened at Brussels, where it was held 
October 10, 1873. Four annual meetings have been 
since held, one at Geneva, one at The Hague, one at 
Bremen, and the recent one at Antwerp. The grow- 
ing strength of the Association is indicated by an 
increase in membership from ninety, when the meet- 
ing at The Hague was held in 1875, to five hundred 
and thirty at the time of the last gathering. These 
members are, as a rule, representative men of estab- 
lished reputation as jurists and politicians in the 
various civilized nations of the world. The attend- 
ance of Americans at the Antwerp conference was 
not as large as usual, which is perhaps not to be 
regretted. The representation of the English- 
speaking people has been heretofore disproportion- 
ately great. While it is true that Great Britain and 


the United States are at present more concerned than 

any other nations in the settlement of many interna- 

tional questions, the continental nations have also 

large interests in the matter, and should be allowed 

to take a more prominent part than they hitherto 
Vor. 16.— No. 138. 





have in the direction and the discussions of a soci- 
ety that is designed for the benefit of the whole 
world. 


Not only in numbers and influence has the Associa- 
tion grown, but its scope of action has been much 
enlarged. Its founders were at first moved by a de- 
sire to apply and extend the principle asserted in the 
Geneva Arbitration, and secure the peaceful settle- 
ment of disputes between sovereign States, so far 
as might be, by the creation of international tribu- 
nals controlled by an international code. The 
Association, when formed, however, resolved to go 
further, and deal with questions of law and usage 
affecting individual interests throughout the world. 
The discussions at the various meetings, therefore, 
instead of being confined to a consideration of the 
rules which ought to regulate the intercourse of 
nations in peace and in war, have frequently extend- 
ed to those which should govern private persons in 
different countries in their conduct of business with 
each other. There has resulted from the action of 
the Association some very valuable suggestions in 
relation to a uniform law governing bills of ex- 
change, which have been submitted to various gov- 
ernmental authorities, and there is a prospect of the 
adoption, before long, by the commercial nations of 
the world, of a uniform code governing this sub- 
ject. The question of general average has also 
been under consideration, and progress has been 
made toward the framing of a code governing the 
matter, which it is believed will meet with general 
approval. In other branches of law, also, much 
has been done. The Association has not, however, 
neglected the consideration of a public international 
code, but one of its strongest committees has been 
appointed to attend to that. The improvement 
of the condition of commerce was, nevertheless, 
thought to be of more immediate importance, and 
this has led the members of the society to give the 
subjects more directly connected with commerce a 
considerable share of present attention. It is to be 
hoped that the next annual gathering of the Asso- 
ciation may be as successful as those which have 
already taken place. 


Very many of the profession in various parts of 
the State have received a circular letter from the 
recording secretary of the New York Bar Asso- 
ciation, informing the recipient that he has been duly 
elected a member of the Association. Accompany- 
ing the letter is a copy of the constitution and act 
of incorporation, also a paper for subscription and 
return to the secretary, wherein the subscriber an- 
nounces to the secretary that he subscribes the 
constitution and by-laws of the Association, and 
directs the subscription of his name to the roll of 
members. It is to be hoped that those receiving 
this communication will subscribe and return at 
once to the secretary the paper mentioned. The 
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post-paid and directed envelope which accompanies 
the paper renders it perfectly easy for every one to 
do this, and those who omit doing it must be con- 
sidered as unwilling to aid in the very important 
work of organizing the State bar. 


We have been asked by several members-elect of 
the State Bar Association, who have received the 
circular letter inviting them to forward their names 
for subscription to the roll, of what advantage will 
membership in this society be to me? As this 
seems to be a question which arises in the minds of 
many, we think it worth while to explain briefly 
what seems to us to be the advantage of a State or- 
ganization of this kind, and the reasons why every 
respectable attorney in the State should belong to 
it. It is the interest of every member of the bar 
that deserves to be such, that the reputation of his 
profession shall be honorable; that its influence 
shall be powerful, and that its business shall be 
lucrative. To secure an honorable reputation it is 
necessary that disreputable acts on the part of law- 
yers be prevented or punished, and that individuals 
committing such acts be excluded from the profes- 
sion, and those liable to commit them prevented 
from entering it. To secure a powerful influence, 
it is required that the bar act together in harmony 
and in pursuance of a fixed purpose. To insure a 
lucrative business, it is essential that the encroach- 
ments of persons not admitted to the bar upon the 
field of labor properly belonging to the lawyers be 
stopped, and that the expenses of litigation through 
exorbitant official fees be cut down, and that every 
facility for the transaction of legal business be 
afforded. All this can be accomplished by the 
united action of the bar, and in no other manner, 
and the only way in which it is possible to obtain 
this united action is by a State bar association. The 
individual lawyer may not at first see how he can 
be benefited by connecting himself with the Asso- 
ciation, but that Association, if the bar support it, 
as they certainly will, will return to him every 
year many times what it costs him. And, apart 
from the mere question of personal interest, every 
member of the profession who is called upon to do 
so ought to connect himself with the Association. 
The bar has a duty to perform toward the public in 
securing an honest, a learned and an able bench. 
It can do this if its members act in unison, other- 
wise it is liable to accomplish nothing. 


The Marine Court of New York has the honor of 
giving to the public the first opinion wherein the 
meaning of the new Code is explained. The case was 
Boughen v. Nolan, and the point raised was upon the 
sufficiency of a positive verification according to the 
form of the old Code (§ 197) of an answer, wherein 
the defendant first denied positively the allegations in 
the first count of the complaint, and then alleged 





that the defendant had no knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
facts in the second count of the complaint. The 
court held the verification sufficient. This is the 
first published decision under the new Code, but what 
a multitude will hereafter be made and published! 
The old Code contained 473 sections, and the courts 
have not fully explained what it means. When will 
they be able to make clear the purport and intention 
of the 1496 sections of the new Code ? 


The Utah divorce business is likely to be brought 
to an end by the action of the grand jury, which 
is examining the records of the Salt Lake County 
Probate Court. According to the report of a com- 
mittee appointed by the jury to make the examina- 
tion, there have been 404 cases of divorce determined 
in the tribunal mentioned during the past twelve 
months, and in nearly every instance all the parties 
named in a case were non-residents of the Territory 
of Utah. 
been of the most liberal character, and designed to 
A person resid- 


The practice in this court seems to have 


facilitate the purposes of suitors. 
ing abroad, and desiring a divorce, had simply to 
file a complaint setting forth his cause of action, 
accompanied by his affidavit that he desired to be- 
come a resident of Utah. A summons to defendant 
requiring an answer to be filed within ten days was 
then issued and mailed to defendant at such post- 
office address as the complainant had by private 
note designated. At the expiration of ten days the 
decree of divorce was granted. 
scribed mode, but it was found sometimes too strict 
to meet the demands of applicants who did not wish 
to wait ten days for their papers. The court would 
then shorten the time to answer to two days, and 
instances were known when a decree was entered 
upon the day the summons was issued. The most 
enterprising divorce lawyer could ask no more than 
this, though the circumstance that the decrees when 
obtained were notoriously good for nothing, may 
have rendered such gentlemen chary about procur- 
ing them, except in desperate cases. The grand 
jury referred to have done a good work in exposing 


This was the pre- 


the modus operandi of the business as done in tlie 
Utah courts, which will be enough to destroy the 
trust of suitors in Utah divorces. If grand juries 
and bar associations at the east would now look 
after the divorce lawyers who advertise in the news- 
papers, the disreputable trade might be suppressed. 
seasieeindiipecnessii 
NOTES OF CASES. 

the case of The State v. Iedstrake, 10 Vroom (28 

N. J. Law), 365, defendant was indicted for 
forging and also for uttering, as forged, five prom- 
issory notes. He was acquitted upon the charge of 
forging but convicted upon that of uttering. The 
circumstances were these: The notes in question 
contained the forged indorsement of one Clement 
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Hall, which, it was claimed, had been placed upon 
them by a son of said Hall. They had been passed 
to defendant before maturity, and he, knowing 
them to be forged, had placed them in the bank 
where they were made payable, with direction to 
have them presented, and if not paid, protested, 
which was done. At that time the person whose 
name was forged knew of the existence of the forged 
notes. The court, on appeal, held that the intent to 
defraud is a material element in the crime of utter- 
ing forged paper, and that the act of defendant did 
not constitute that offense. See, as supporting the 
same doctrine, Rex v. Powell, 2Wm. Bl. 787; Rex v. 
Holden, 2 Taunt. 333, where it is held that as it 
would be essential under an indictment for obtain- 
ing the property of another by the use of a false and 
forged paper as true, so under an indictment for 
forging and uttering either, the same should be 
shown or else an intent to do the same. So also 
East (5 P. C. 854) says: ‘The deceitful and fraud- 
ulent intent appears to be the essence of this offense, 
and this is indeed particularly expressed in the 
statute, 5 Eliza., ch. 14, and in most, if not all, the 
other acts.” See also 1 Hawk. P. C. 335; 2 Arch. 
Cr. Pl. 546; Blake v. Allen, Morris’ Rep. 619; Bacon’s 
Abridgment, ‘“‘Forgery” A. Whether, if the in- 
dorser had not known of the forged character of 
the paper, the causing of a notice of presentment 
and protest to be sent to him would have been such 
an assertion or declaration that the paper was good 
as would amount to an uttering, is not a matter of 
express authority, though the reasoning, in some 
cases, goes far toward supporting such a doctrine. 
See Commonwealth v. Searle, 2 Binn. 332; United 
States v. Mitchell, 1 Bald. 366; The Queen v. Green, 
Jebbs’ Cr. Cas. 281. In the last case the paper was 
not exhibited, but its contents stated, and the court 
held it an uttering. 


In the case of Hr parte Heminway v. Stevens, 2 
Lowell’s Decisions, 496, the question arose as to 
what are the rights of the tenant of premises in re- 
spect to fixtures put in the leased premises by him, 
and it was held that the right of the tenant to re- 
move such fixtures is not lost by non-payment of 
rent and notice to quit, but only by quitting. If 
the landlord has prevented the removal by an at- 
tachment of the fixtures, the right is not then lost, 
even by leaving the premises. It was also held that 
a parol renewal of a lease renews whatever rights 
the tenant had to remove the fixtures. See, as sus- 
taining the doctrine permitting removal, notwith- 


standing non-payment of rent, Slossfield v. Mayor of 


Portsmouth, 4 C. B. (N. 8.) 120, though the point, 
as a general one, was not decided in that case. See, 
however, Whipley v. Dewey, 8 Cal. 36, and Weeton 
v. Woodstock, 7 M. & W. 14. As to parol occupan- 
cies from year to year, or from month to month by 
the same tenant, it has been held that they make 





up, when part, but one tenancy. Birch v. Wright, 1 
T. R. 380; Rew v. Herstmonceaua, 7 B. & ©. 551. 
And the successor of a tenant, in the absence of 
evidence of a new and different contract with him, 
succeeds to the duties and rights of his predecessor. 
And a mere holding over of a tenancy from year to 
year does not affect the tenant’s privilege to remove 
fixtures put in during the term of his previous lease 
in writing, and so long as he holds under a fair 
claim of right as tenant, he preserves his privilege, 
See Penton v. Robart, 2 East, 88; Roffey v. Hender- 
son, 17 ©. B. 574; Heap v. Barton, 12 id. 274; 
Marshall v, Lloyd, 2 M. & W.450. It has been held, 
however, that when one accepts a written lease of 
the same premises, with the buildings, etc., from 
his landlord on the expiration of the former ten- 
ancy, he impliedly admits that the fixtures, of which 
he accepts a demise, belong to the landlord, Lough- 
ran V. Ross, 45 N. Y. 792; 6 Am. Rep. 173; see also 
Shepard v. Spaulding, 4 Mete. 416. 


The question of the liability of a landlord for in- 
jury happening to a stranger during a tenancy, caused 
by the defective repair of the demised premises, was 
considered in the case of Nelson v. The Liverpool Brew- 
ery Co, L. R., 20. P. 311. The defendant let to one 
Farragher a house by an agreement in writing, by 
which the tenant agreed “to do all necessary re- 
pairs to the said premises, except main walls, roof 
and main timbers, There was no agreement by the 
defendant to repair, and the house was in good 
condition at the time of letting it. Owing to de- 
fendant’s negligence in not repairing a part of the 
main walls, a chimney pot, during the tenancy 
of Farragher, fell upon plaintiff, who was Farra- 
gher’s servant, and injured him. The court of 
Common Pleas held that the plaintiff was not en- 
titled to recover compensation from the defendant 
for the injury, saying that there are only two ways 
in which landlords or owners can be made liable in 
the case of an injury to a stranger by the defective 
repair of premises let to a tenant, the occupier and 
the occupier alone being prima facie liable. The 
first way is in case of a contract by the landlord to 
do repairs where the tenant can sue him for not re- 
pairing. Secondly, in the case of a misfeasance by 
the landlord, as, for instance, when he lets premises 
in a ruinous condition. See, as supporting this 
doctrine, Payne v. Rogers, 2 H. Bl. 849; Todd v. 
Flight, 9 C. B. (N. 8.) 877; Russell v. Shenton, 3 Q. 
B. 349; Pretty v. Beckmore, L. R., 8 C. P. 401; 
Gwennell v. Hamer, L. R., 10 €. P. 658; see also 
Gwathney v. Little Miama R. R. Co., 12 Ohio St. 92. 


But in Allen v. Mack, Hay, 45, a lessor was held liable 
for injuries suffered in consequence of the lessee hav- 
ing opened and negligently kept a pit on the land. 
But see also as sustaining the principal case Pechard 
v. Collins, 23 Barb, 444; Zuylor v. Mayor of New 
York, 4 E. D. Smith, 559; Kahn v. Levi, 3 Oregon, 
206; Mayor of New York v. Corliss, 2 Sandf. 301. 
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“THE CRITICS OF THE NEW CODE.” 


We gave place to a communication under this 
title last week, because we believe in the full- 
est discussion of the statutes in question. It may 
be permitted us to say that we do not agree with 
our correspondent that “ the criticisms thus far have, 
to a great extent, been simply a disgrace to the pro- 
fession,” and we do not by any means feel flattered 
at his including our article of August 25, on the 
subject of “Survivors as Witnesses,” in this unpleas- 
ant category. Some of the criticisms in question 
no doubt indicate careless or incomplete reading; 
but even these can hardly deserve so strong an ad- 
jective as *‘ disgraceful.” Some of them, we ven- 
ture to say, are well founded. Others are put for- 
ward on the ground of sound policy. For instance, 
we think ‘‘ Old Fogy” has the best of the argument 
on the provisions for serving the summons by pub- 
lication in cases of divorce, and we cannot see that 
he is in “disgrace” for not having had the advan- 
tage of perusing Weed, Parsons & Co.’s edition of 
the New Code, which would have informed him 
that what he complains of is the fault of the legis- 
lature and not of the codifier. ‘Somebody blun- 
dered,” and it was his purpose, probably, to point 
out the blunder rather than the blunderer. The 
profession are trying the Code, and not the codifier. 
We have long since outlived the zeal which would 
tempt us to stigmatize with hard names every man 
who disagrees with us on legal points, or to impute 
dishonorable motives for intellectual differences. 
Reading the first and sixth paragraphs of our 
correspondent’s letter together, we infer that our 
article is a ‘‘disgrace to the profession” for want 
of logic. The article in question may be illogical. 
We do not claim any monopoly of right reason. 
But let us see if we are fairly amenable to the 
criticism. Speaking of the exclusion of the wife of 
a survivor, as well as the survivor himself, from the 
right of testifying, ‘‘R. J.” says: “The reasons for 
the law, contained in section 830, are the same as 
for that contained in section 829, namely: that the 
witness is not only an interested party, but also that 
the testimony of the witness cannot be rebutted.” 
How can the husband or wife of the party be de- 
nominated an “interested party?” But suppose it 
were so, what then? interest no longer disqualifies 
from testifying. That was the great idea of the old 
Code on the subject of evidence, and the same idea 
pervades the new Code. Section 828 provides for 
that, and even enacts that except, as otherwise pro- 
vided, the husband or wife of an interested party 
is not disqualified by that relation from testifying. 
So it seems it is not interest that disqualifies the 
husband or wife from testifying under section 829, 
and ‘‘R. J.” must fall back on the second reason 
alleged, namely, that the testimony cannot be re- 
butted. But that fact constitutes no bar to the 





testimony of others, and why should it stand in the 
way of husbands or wives? There may exist forty 
witnesses who may swear to the fact which the de- 
ceased alone could contradict, if living; why not 
shut out the forty, if the impossibility of rebuttal is 
what furnishes the reason for the exclusion? It 
evidently is not the loss of the power of rebuttal 
that the law starts at, but it is the idea that the 
party, and a particular person over whom he is 
presumed to exercise such an influence as to be 
able to cause her at pleasure to commit perjury 
in his behalf, should be privileged to testify with- 
out being rebutted. Our correspondent admits as 
much. He says the old Code was ‘‘criminally in- 
consistent,” in permitting “a husband to use that 
power, which he has ever exercised over his wife, to 
compel or induce her to commit a crime, to enforce 
a spurious claim for their mutual benefit, while it 
carefully guarded him from the commission of a 
similar offense.” But the husband is permitted to 
exercise this dangerous power unrestrained so long 
as the opposite party is living, and so the matter 
ends in the loss of the power of rebuttal after 
all. Besides, we do not understand that “R. J.” 
claims that wives can compel their husbands to 
commit perjury in their behalf, and so his reason- 
ing would fail where it is a husband who is ex- 
cluded. Why should the law gauge the competency 
of witnesses by the circumstances of particular 
cases? Why say that a man and his wife may tes- 
tify when a particular person is alive to rebut them, 
and that they may not when the person is dead, 
although everybody else may, beyond the possibility 
of contradiction? What we particularly object to 
is this rendering the instruments for the ascertain- 
ment of truth subject to the fluctuation of circum- 
stances; this throwing discredit on one human 
being’s oath because another human being has 
died ; this assumption that circumstances favorable 
to the operation of perjury will necessarily induce 
that crime. It is little in accordance with the 
philosophy of law thus to assume the operation of 
the human conscience and prejudge the weight of 
testimony. Truth is to be ascertained from human 
speaking, not from the suppression of testimony. 
The presumption is that every human being will 
speak the truth under oath. The contrary presump- 
tion, under any circumstances, is as mistaken as 
the presumption that a man is guilty because he is 
accused. Courts should hear everybody and every 
thing, subject to the rules of examination univers- 
ally recognized, and should not exclude any one for 
this or that particular reason, or upon any assump- 
tion of the inevitable effect of circumstances upon 
the conscience. Perhaps we are wrong in this 
view, but it is at least a grave question of policy 
which is worth discussion, and our correspondent 
must not be impatient with us for not admitting 
the justice of his strictures. In regard to rules of 
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evidence, very radical changes have been wrought 
in the last twenty years, very gradually, and only 
after persistent effort and discussion. How reluct- 
antly was public opinion brought to tolerate, first, 
the admission, as witnesses, of parties in civil cases; 
afterward, that of persons criminally accused; and 
finally, that of husbands and wives. We are op- 
posed to taking any backward step in this matter, 
especially when the reasons assigned are mainly 
theoretical. On the other hand we are convinced 
that consistency in theory and the best practical 
results can be attained only by adopting the course 
which we have advocated. 

It seems to us that our profession are in danger 
of adopting extreme views about the new Code. 
One class incline to rail at it and at the codifier, 
radically, and not to be willing to admit any virtue in 
either. Another class incline to bow down to both 
as to a golden calf and its architect, and not to be 
willing to admit any fault in either. The truth 
probably lies in the middle. Whatever faults of ex- 
ecution there may be (and there certainly are a 
good many), the general plan and scope of the 
work are highly meritorious. We have dwelt on 
this sufficiently hitherto. It is no part of our pur- 
pose to shut our eyes to its faults. It is our im- 
pression that the radical fault of the work is the 
endeavor, everywhere apparent, to make provision 
too much for minute and particular circumstances, 
to embody every constructive decision on the old 
Code and to stretch the body of the statute to cover 
every exigency and possibility. For instance, sec- 
tion 429 strikes us as decidedly comical. In the 
note to that section, the codifier says: “ Cases have 
occurred where personal service of a summons upon 
a lunatic has aggravated his disorder, and it seems 
proper to provide against their recurrence.” We 
can imagine that service of a summons on an epi- 
leptic or a very sick person might throw the one 
into a fit and cause the death of the other; but 
what should we think of a law-maker so tender and 
particular as to provide a substitute for sick in- 
valids? De minimis non curat lex is a recognized 
maxim. Statutes should be constructed somewhat 
on this principle. 





> 





HOW TO GET MARRIED. 

‘MN HIS is the question which at the present time is 

agitating the minds of millions of the fairest of 
the daughters of our land. Alas! for these bright 
maidens, States now-a-days neither give bounties to 
men who marry young nor impose heavy penalties 
upon all celibates, as the Grande Monarque was wont 
to do in Canada. 1 Parkman’s Old Regimé, 225. This 


is a query apparently scarcely more soluble than the 
Oriental question in Europe or the Celestial question 
in America, yet we will endeavor to answer it, and if 
our efforts throw any single beam of light into minds 
darkened by the shades of uncertainty or doubt, we 
will feel that we have not dipped our pen in ink in 
vain. 





- Dear readers, do not expect to have in these lines 
recipes for philtres to bring back to your sides erring lov- 
ers, or draw thither new admirers, nor mysterious se- 
crets of occult sciences, by which chill December may 
win sunny May, or vice versa; do not hope to read herein 
how bride or bridegroom, best-man or bridesmaids, 
should be attired on the momentous occasion when the 
bonds of wedlock are being fast riveted by priest or par- 
son, justice or deacon; think not to be entertained by 
the ‘‘ how’ among the foreign nations in the dark places 
of the earth. Such lofty th tra d our hum- 
ble powers; we have not drunk at any fount of the tune- 
ful nine; we only propose to try and show how the 
two distinct entities are welded together into one per- 
son, in the eye of the law and to the satisfaction of the 
lawyers. 

Start not as if pierced by some serpent’s tooth, at 
the sight of these two words, “law” and ‘‘ lawyers,’”’ 
for ‘‘ the law is, after all, the most romantic of profes- 
sions.”’ Happily for its members it is not entirely com- 
posed of sheep-skins and dust and decided cases, 
“‘quiddets and quillets, cases and tenares,’’ as the Prince 
of Denmark hath it. ‘*‘ Many are its paths of pleasant- 
ness, and writers of fiction, seeking where they can 
find what most will interest their readers, have oft- 
times turned to the law and invoked its invaluable 
assistance without compensation, in compounding a 
plot or inventing a striking episode.”’ 

Take, for an example (which touches the point under 
consideration), a novel, which many of you have read 
during this very season, ‘‘ What he cost her”’ (a truly 
novel subject, for most books might be truly said to be 
on what she cost him), by Mr. James Payne. The 
most exciting part of this highly creditable story is 
where the hero, Landon by name, is in the prisoner’s 
dock to be tried for bigamy — he having deemed his first 
nuptials void, because his lady-love had married him 
under an assumed name, bad taken to himself another 
partner for better or for worse. During the opening 
address of the counsel for the crown (for the trial took 
place in ‘‘ merrie old England ’’), what puzzled Landon 
was, that the fact of his having been ignorant of the 
deception in the matter of the name (on which he 
counted for sympatby), was willingly conceded by the 
learned speaker; afterward he found that this was the 
chief point relied upon by his enemies. You, fair 
friend, did not see any great importance in the exam- 
ination of Ella by Mr. Pawson, after she had explained 
that, owing to a quarrel with her father years before, 
she had taken and ever since been called by her moth- 
er’sname. He asked: 

‘*There was no material cause, then, why you should 
have deceived your husband?” 

** None whatever,” she replied. 

‘* He did not, however, aid or abet you in the decep- 
tion?” 

“He? no!” 

‘“*T mean,’’ continued Mr. P., ‘that you and your 
husband did not agree together before marriage to de- 
ceive the public by your assumption of this false 
name? ’”’ 

“Most certainly we did not,’’ answered the fair 
witness. 

You doubtless found these questions and answers far 
from startling, in fact, monstrous; but the wicked 
hero, perched on the ragged edge of despair, noticed 
that they had a marked effect upon the gentlemen in 
horse-hair wigs; he saw stuffs and silks look at each 
other significantly, and the Judge himself steal a 
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glance at him over his spectacles — a look which seemed 
to chill him to the very marrow. Ella, too, felt that 
her replies had sealed the doom of her once dearly- 
beloved. And well-grounded was the fear of the cul- 
prit, the triumph of the accusers. Sufficieut cause 
had the lawyers for the glances which said unmistak- 
ably, “‘he’s a goner;”’ and very bad on the bench for 
that look which read, ‘“‘ you rascal, fifteen years of 
penal service for you.” For the law of the land at 
that time said that a marriage not lawfully celebrated, 
by reason of fraud having been practiced by one party 
on the other, was valid in favor of the innocent vic- 
tim, and that a marriage was perfectly good even when 
one of the parties had been married under a false 
name, providing the other was not cognizant of the 
deceit. King v. Wroxton, 4B. & A. 640. Hence, Ella 
having proved her husband ignorant of her real name, 
established the validity of the marriage, branded him 
as a bigamist, and severed the last hair that held the 
sword of Justice pendant over his head, consigning 
him to ignominy, disgrace and servitude. Having done 
all this, you remember she determines, woman-like, 
to rescue him ere the punishment, so richly deserved, 
overtakes him. She conspires with his counsel; pro- 
duces a statement written by herself before her wed- 
ding, for Landon’s perusal, explaining all about the 
change of name, and, on cross-examination, has an 
attack of non-mi-ricardo, and will not swear that the 
wretch at the bar had not read the paper on their 
marriage eve. On this peg is hung the argument that 
both Eva and Landon had conspired to deceive the 
public, and had knowingly and wiilfully intermarried 
without due publication of bans and proper license, 
and consequently the marriage was void. She was not 
Mrs. L., and Mr. L. had been free to wed when he 
met his second love. 

Strange this may seem, but the law was good, pro- 
vided the marriage tvok place after the fourth year of 
the reign of his majesty George the Fourth. If the 
wedding had been before that time it would have been 
different, in the event of Landon’s ignorance, as Miss 
Mary Hodgkinson, who was married under the name 
of White, without any intention to mislead or with- 
out misleading any one interested, found to her cost, 
when her union was declared invalid. Rex v. Tibshelf, 
1B. & A. 195. 

It may be a comfort to some in this world of trouble 
to know that the employment of a sham clergyman or 
forged license will not render the service inoperative 
when the innocent victim desires the noose to hold 
tight. Dormer v. Williams, 1 Curt. 870; Lane v. Good- 
win, 4 Q. B. 361. 

Notwithstanding the widely-spread belief that matri- 
monial alliances are made in heaven (which, if true, 
must cause heaven to be any thing but a place of rest, 
and almost require the presence in those realms of the 
blest of some individuals that one would think might 
as well be kept out), among all Anglo-Saxon commu- 
nities marriage is but a civil contract — like an agree- 
ment to build a house or make a bonnet; and the 
essence of it consists in the consent freely given by a 
man and a woman able at the time to agree. Force or 
coercion used toward either party will invalidate the 
affair. Stevenson v. Stevenson, 7 Phil. (Pa.) 386. It 
would be very unwise, therefore, for any young lady 
to make a dead set upon an eligible parté, and intimi- 
date him into matrimony by threatening imprison- 
ment and such like dire inflictions, for, though the 
lips of the timid and frightened male murmur assent 





to the all-important “ wilt thou?” yet, neither mind 
nor heart consenting, Justice and Right will rescue the 
entrapped one, and put asunder those thus joined to- 
gether. Collins v. Collins, 2 Brewst. (Penn.) 575. Mere 
unwillingness, some degree of reluctance, a show of 
masculine modesty, a refusal to take the hand of the 
bride, holding his peace (perhaps his last until he gains 
the quiet of the tomb), will not, however, enable the 
bashful swain to reconsider the matter after the jus- 
tice or parson has performed the ceremony, even 
though the presence of the parents of the bride and a 
conservator of the peace in charge of the good-man 
may have somewhat overawed him. .Jackson v. Winns, 
7 Wend. 47. And voluntarily taking up housekeeping, 
or going into board together, after the cause of intimi- 
dation has been removed, will have the effect of mak- 
ing perfectly good (so far as the law is concerned) a 
marriage at first invalid, because brought about by 
fraud or force. Hamstead v. Pluiston, 49 N. H. 84. 

And now let us approach the great question, will a 
marriage, entered into with the entire concurrence of 
those most deeply interested, be valid and binding if 
all the rites and ceremonies, religious or otherwise, 
have been absent? This query touches the pockets of 
all marriageable and marrying ‘ forked radishes with 
heads fantastically carved,’’ whose business it is to 
fee— handsomely or otherwise, as the spirit or circum- 
stances may move them—the officiating priest or 
magistrate. Nay, more, it affects the pockets of all 
interested, for clothes, which Carlyle says give us in- 
dividuality, distinction, social polity— which have 
made men and women of us — which are threatening 
to make clothes-screens or scare-crows of us—cost 
money, especially at such times. On this important 
point doctors (of the law) differ rather widely. Some 
writers have said ‘‘yea’’ and others “‘nay” to the 
question; while courts and judges have said ‘‘ ditto” 
and ‘‘do”’ to either response. 

Long since, Parsons— ample authority in such mat- 
ters, we must recognize in the name — said: ‘‘ Marriage 
being essential to the peace and harmony, and to the 
virtues and improvement of civilized society (comfort- 
ing words, surely, to many a lonely heart), it has been, 
in all well-regulated governments, among the first at- 
tentions of civil magistrates to regulate marriage. 
Where the laws of any State have prescribed no regu- 
lations for the celebration of matrimony, a mutual 
engagement to intermarry by parties competent to 
make such a contract would, in a moral view, be a 
good marriage, and would impugn no law of the State. 
But when the civil government has established regu- 
lations for the due celebration of marriage, it is the 
duty as well as the interest of all citizens to conform 
to such rules.’’ Milford v. Worcester, 7 Mass. 48. An- 
other Parsons (think not, gentle reader, that the ex- 
pression is ungrammatical) says: ‘“Thatin all Christian 
communities of which we have any knowledge, and, 
as we suppose, in all civilized countries, certain cere- 
monies are prescribed for the celebration of marriage, 
either by express law or by a usage which has the force 
of law, and the question is, whether a mere consent of 
the parties, even with mutual promises, but without 
any use of or reference to any of these ceremonies, is 
sufficient to constitute a valid marriage.’”’ 2 Parsons 
on Contracts, 75. 

Whenever there is a ceremony, no particular form 
of words and no particular actions or deeds are neces- 
sary. A simple nod of the head or bob of a curtesy 
in response to the fatal query will be as efficacious and 
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as binding upon the nodder or the bobber as the most 
sonorous ‘'I do,” or simpering “ yes,’”’ accompanied by 
Sir Charles Grandison bows and ritualistic genuflex- 
ions. People v. Taylor, 1 Metc. (N. P.) 190. 

A gentleman, hailing from Boston, whom we have 
before quoted, and who claims for himself great knowl- 
edge on this and kindred subjects, says he never knew 
of any case in which a mere agreement to marry, with 
no formality and no compliance with any law or usage 
regulating marriage, has actually been permitted to 
give both parties and their children all the rights and 
lay them under the obligations and liabilities, civil and 
criminal, of a legal union. 2 Parsons on Contracts, 79. 
His next sentence, however, is an admission that 
some recent decisions of the courts seem to tend 
strongly in the direction which he disapproves. To 
some of these cases we will refer. 

A man and a woman, in New York State, were en- 
gaged to be married. The former entertained the 
notion that wedding ceremonies were vanities of vani- 
ties, empty show, vain delusions, unnecessary ex- 
penses, in fact he did not believe in them, and 
expressed the desire that his lady-love would forego 
the performance, especially as the marriage without 
them would, to his mind, be all sufficient. The fair 
one hesitated — the pomps and vanities of this wicked 
world and the flesh pots of Egypt had strong hold on 
her. But at last she gave way to his wishes, and 
named the day which was to see these twain made one 
flesh. On that eventful hour they went out riding 
together in a carriage, and while rolling smoothly 
along the gent produced a ring, and, placing it upon 
the lady’s finger, said: ‘This is your wedding ring; 
weare married.’’ She received the circlet of gold as 
the sign of wedlock. He then further remarked: 
‘““We are married; I will live with you and take care 
of you all the days of my life, as my wife.’’ She made 
no objection to the pleasant programme thus sketched 
out for her future course, and together they drove to 
a house where he had previously engaged board for 
“himself and wife.’’ There they lived together for 
over a month, he treating her and speaking to her and 
of her as his wife. Soon—sad to relate—a change 
came o’er the spirit of their dreams. We seek not to 
lay blame at the door of either, but a divorce was 
sought for, and the Supreme Court of the State held 
and decided that this simple and uncommon marriage 
was perfectly valid. Bissell v. Bissell, 55 Barb. 325. 

On the other hand, once upon a time in Scotland, 
after a family supper, at which, we may assume, toddy 
was not absent, one of the party, a jolly bachelor, put 
a ring on the finger of a daughter of the house, a 
maiden bright and fair, saying to her, ‘‘ Maggie, you 
are my wife before heaven; so help me, oh God!” 
The two kissed, the lady modestly exclaiming, ‘* Oh, 
Major!’ The banqueters then drank the very good 
health of the happy couple, and forthwith bedded 
them, according to an old Scotch custom. In course 
of time the question arose, was Maggie the wife of the 
Major? The Court of Sessions said she was, but the 
final court of appeal in the kingdom took the liberty 
of reversing that decision, and saying that she was 
not, upon the ground that it appeared clear to them 
that no real marriage was then intended, although the 
ultimate maturing of matrimony was hoped for and 
confidently anticipated by poor Maggie and her 
friends. Stewart v. Robertson, 2 H. L. (Sc.) 494. 


It seems pretty clear, however, that in the State of 
New York no religious form or ceremony of any kind, 





nor, in fact, any formality, except the agreement 
itself, is essential to the validity of a marriage. Any 
agreement made in the present tense between persons 
of opposite sexes, capable of contracting, whereby 
they assume toward each other the marital relation, is 
an actual marriage. It need not be in writing, nor 
need any witness be present. And it may be proved 
as any other contract; and when proved to the satis- 
faction of a court of justice, it constitutes a lawful 
marriage. Bissell v. Bissell, supra; Van Tuyl v. Van 
Tuyl, 8 Abb. N. Y¥. Pr. (N.S.) 5. The services of 
both priest and magistrate may be dispensed with. 
Wright v. Wright, 48 How. Pr.1. Out in Mississippi, 
too, it has been decided that to constitute a legal union 
nothing more is needed than that, in language which 
both of the contracting parties understand —be it 
English, [rish or Dutch —or in words declaratory of 
their intention, they accept one another as husband 
and wife, and if the words used do not, in their ordi- 
nary meaning or common use, ‘‘ conclude matrimony,” 
yet if the man and woman intend marriage, and their 
intent is sufficiently manifest, they become insepara- 
bly welded together until, as Samuel Smetes says, ill- 
cooked joints and ill-boiled potatoes, calling in the aid 
of a divorce court, put them asunder. Their consent to 
enter into the holy state may be expressed either in 
writing or orally. Dickenson v. Brown, 49 Miss. 357; 
Rundle v. Pegram, id. 751. 

So, in Pennsylvania, words in the present tense (one 
sees now, what one perhaps never saw before, the ad- 
vantage of the study of grammar) uttered for the pur- 
pose of effecting a matrimonial alliance, is all that is 
required. No particular form of solemnization before 
officials of either Church or State is needed. Common- 
wealth vy. Stamp, 53 Penn. St. 132. The law among the 
dwellers in Alabama is similar, to all intents and pur- 
poses. Campbell v. Gullatt, 43 Ala. 57. In Michigan, 
too, if persons agree to take each other for husband 
and wife, for better, for worse, at once, without any 
pomp or ceremony, or show, or with any pump, cere- 
mony or show, that may be pleasing to human nature, 
and from thenceforth live together, the Gordian knot 
is fairly tied, only Death or some other heartless 
divorcer can cut it. Hutchins v. Kimmell, 31 Mich. 127. 

People who quote Latin, and know a little more of 
that classic tongue than ‘‘e pluribus unum,” ‘ excel- 
sior,”’ “sine qua non,”’ ‘‘compos mentis,”’ “* et caetera,”’ 
and agree in the correctness of the law, as stated in 
these last-mentioned cases, express the principle enun- 
ciated in them, with the aid of their little Latinity, as 
follows: Marriages made per verba de presenti, vel per 
verba de futuro cum copula, are lawful. And this being 
interpreted means, that a marriage contract entered 
into by words signifying the intention of having a 
wedding then and there, and the couple immediately 
separating, and one entered into by words expressive 
of a determination to have a marriage some day or 
other, followed by the parties dwelling together in 
amity, are as valid and as binding as if made in the 
presence of the church. 

It has, however, been expressly held in Maryland, 
that some religious ceremony must be added to the 
civil contract. Denison v. Denison, 35 Md. 361. On 
the Pacific coast the contract must be declared before 
a person duly authorized to take such declarations, and 
in the presence of a couple of witnesses. Holmes v. 
Holmes, Abb. U. 8. 555. And a Massachusetts judge 
said that a marriage which was merely the effect of a 
mutual engagement between the parties, or solemnized 
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by any one not legally empowered to do so, is not 
valid, nor is it entitled to the incidents of a marriage 
duly performed. Milford v. Worcester, 7 Mass. 48. In 
England no wedding is perfect unless made in the 
presence and with the intervention of a minister in 
holy orders, or other person authorized by statute; 
and so it is in Canada. 

Whether there is a ceremony or not, intention being 
an all-important ingredient in this as in all contracts, 
it follows, notwithstanding novels and sensational 
stories to the contrary, that a marriage ceremony per- 
formed in jest does not make the pair husband and 
wife, even though a genuine J. P., who did not know 
whether he was tying the nuptial knot in joke or in 
earnest, officiated at the ceremony. McClary v. Terry, 
21 N. J. Eq. 225. 

Ladies, to whom appertain the privilege of ‘ naming 
the day,’”’ may choose any one of the seven for pub- 
licly assuming a new patronymic. Some question, it 
is true, has arisen as to whether a celebration of mar- 
riage on Sunday is a violation of law; but it is gen- 
erally believed by lawyers that matrimony may be 
lawfully entered into on that sacred day. The reasons 
why are various; it is either because the frequency of 
the thing has in some measure protected it by usage, 
and the consequence of an opposite view would be 
disastrous, or because the contract of marriage is in 
the nature of a continuing contract, and may be re- 
garded as made every succeeding day as long as the 
parties live together (2 Parsons on Contracts); or, 
and this applies chiefly to New York State, as civil 
contracts —and matrimony is such — made for a law- 
ful purpose, and not tending to disturb the public 
peace and quiet, are valid and enforceable, although 
made on Sunday; so are marriages, unless it can be 
made out that they are contracts tending to disturb 
the public peace and quiet. Some marriages undoubt- 
edly have that tendency, and so we would advise some 
ladies to be careful when they get married. 

R. VasHon ROGERS. 
———>____—_ 

THE LAW OF OBSCENE LITERATURE. 

SHORT-HAND report of the recent trial of 

Charles Bradlaugh and Anne Besant, in the 
Queen’s Bench, before Lord Chief-Justice Cock- 
burn and a jury, for an obscene libel, has now been 
published at London in a neat volume of 325 pages. 
It presents, to the American lawyer, many features of 
novel interest as well as precedent, and for the first 
time is given by its pages a comprehensive definition 
of obscene publication. Tbe indictment was for a 
misdemeanor, as well at common law as under the 14 
& 15 Vict., c. 100, one of the Lord Campbell’s acts. 
One of the counts may be valuable as a precedent, and 
we subjoin it in a note,* premising that both during 





*The jurors for our lady the Queen, upon their oaths, 
present that C. B. and A. B. unlawfully and wickedly de- 
vising and contriving and intending as much as in them 
lay to vitiate and corrupt the morals as well of youth as 
of divers other liege subjects of our said lady the Queen, 
and to incite and encourage the said liege subjects to in- 
decent, obscene, unnatural and immoral practices and 
bring them toa state of wickedness, lewdness and de- 
bauchery, therefore, to wit, on the 24th day of March, A. D. 
1877, in the city of London and within the jurisdiction of 
the Central Criminal Court, uniawfully, wickedly, know- 
ingly, willfully and designedly did print, publish, sell and 
utter a certain indecent, lewd, filthy and obscene libel, to 
wit, a certain indecent, lewd, filthy, bawdy and obscene 








the trial and upon motion in arrest of judgment, the 
Chief-Justice and Mellor, J., agreed that it was not 
necessary to set out any parts of the objectionable 
publication, but it was sufficient to identify it by title 
and designate it as a whole; and also, that, under the 
indictment averring intention, the verdict was good, 
although the jury specially found that while the book 
was of the averred tendency the defendants were 
guiltless of corrupt motives in the publication ”’ (p. 
267). 

Who promoted the prosecution was a question in- 
volved in doubt; aud Chief-Justice Cockburn (p. 255) 
remarked in his charge: ‘‘I should very much like to 
know who are the authorities prosecuting, because 
that has not trauspired. The solicitor-general tells us 
it may have been the magistracy. I do not believe it. 
I, however, concur with him that however ill-advised 
may be this prosecution, here it is. Every man has 
aright, even if he is only a detective policeman, to 
put the criminal law of the land into motion, if he 
thinks he has ground for so doing: so long as the gov- 
ernment of this country thinks proper to have the ad- 
ministration of justice defective in that, which from 
this place I say, is an essential necessity with a view 
to its proper administration, and I mean the office of 
a public prosecutor. But we have the case here, and 
however much we may deplore the rashness which set 
this prosecution going, we must deal with it as though 
it had the sanction of the crown, which I do not think 
it has, although the solicitor-general appears to con- 
duct it.”’ 

At the calling of the cause for trial (removed by 
certiorari from the Central Criminal Court) the defend- 
ants—throughout acting as their own counsel, and 
without any attorney or solicitor being at their sides — 
moved to quash, upon the ground of insufficiency ; 
but the court ruled that it would not, even befure plea, 
hear at Nisi Prins such a motion which ought to be 
made by preliminary motion at Chambers. Two of 
the special jury being excused their places were sup- 
plied by talesmen —‘‘an usher being sent for a com- 
mon juryman to make up the twelve” (p. 4). 

Sir Hardinge Gifford, the solicitor-general, opened 
the case for the crown in a speech which occupied 
seventeen octavo pages, although alternated with 
much interlocutory dialogue with bench and the 
defendants in the nature of comment, query, or 
dissent. His complaint of obscenity was against a 
volume originally written forty years ago by Dr. 
Knowlton, of Boston, and entitled ‘* Fruits of Philoso- 
phy,’’ and now republished by the defendants, to be 
sold at six pence per copy, not as a medical book, but 
indiscriminately and as a popular one, until it had 
attained a circulation of over an hundred thousand 





book, called “ Fruits of Philosophy,” thereby contaminat- 
ing, vitiating and corrupting the morals as well of youth as 
of other liege subjects of our said lady the Queen, and 
bringing the said liege subjects toa state of wickedness, 
lewdness, debauchery and immorality in contempt of our 
said lady the Queen and her laws, to the evil and pernicious 
example of all others in the like case offending and against 
the peace of our said lady the Queen, her crown and dig- 
nity. 

+ These observations were evidently made because the 
effect of the authorities taking up the challenge to prose_ 
cute was to run up the circulation from a few to over an 
hundred thousand copies. If the profits of the defend- 
ants were, say 3d. per copy, they netted some twelve hun- 
dred pounds by the operation. 
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copies. His preliminary view of the scope of the book 
was better digested by the Chief-Justice in the charge 
(p. 260), ** that the evils of over population shall be rem- 
edied by persons after they have married by recourse to 
artificial means to prevent the procreation of a numer- 
ous offspring; also, those consequent evils, especially to 
the poorer classes, which the production of a too nu- 
merous offspring is certain to bring about.’’ The 
propositions of the solicitor-general are included in 
the after-rulings, but they were elaborated with con- 
siderable skill in an endeavor to show the jury that 
the circumstances of the publication made indubita- 
bly obscene what, if issued as a restricted scientific 
book, would not have been objectionable. He traced 
the publication to the defendants by evidence in a 
briefly technical manner and rested. Indeed, they 
had by a note to the city authorities —the publication 
being within old London limits —admitted issue and 
circulation of the book; and challenged arrest, in or- 
der to have an early test case. However, by motions 
to quash and in arrest of judgment, as well as by 
many dilatory observations during trial, the accused 
seem to have repented of their bravado and to court 
a technical instead of absolute acquittal. 

There was a brief cross-examination of the detective 
(who was the testis pro forma legis) in order to elicit 
that the authorities (city or in Home office) were not 
interested prosecutors. This was a point addressed to 
the jury, as if to say, ‘‘ we ask you to doubt obscenity 
when the parent vindicators of law are loth to openly 
assume the responsibility of saying they believe in 
our guilt and in the impolicy of our act.” 

It was agreed that each juryman should have a copy 
of the impounded pamphlet; and that it should be 
considered in evidence as if read, the point as to in- 
sufficiency of declaration by mere title in the indict- 
ment being of course not prejudiced. 

Then the co-defendant, Mrs. Besant, opened the 
case on her own behalf. Her photograph is prefixed 
to the report, and it shows a remarkably handsome, 
intellectual and modest woman of about thirty, slight 
built and graceful. She is authoress of various pamph- 
lets and tracts upon woman’s rights and civil and 
religious liberty, with decided atheistical views, also 
of a biography of (Miss Martineau’s idol) Auguste 
Comte, with an inclusive resumé of his positivism, 
adapted for the general reader. Certainly no one can 
read Mrs. Besant’s opening speech (several hours in 
two days being occupied, and its report consuming 
pages 27-151 of the report) or her summing up, with- 
out agreeing that in even logic, as well as in lucid 
statement, in ornate style, in tact, and clear arrange- 
ment, she not only surpassed her co-defendant (who 
has been heard in this country as a lecturer) but ex- 
celled the solicitor-general. She spoke eloquently 
and fluently, with only occasional reference to her 
notes. If any one were ungallant enough to hint that 
these may have emanated from others, it will be a full 
answer to point to those critical tests of original abil- 
ity interruptions and catechism from the bench, 
which were full and occurred repeatedly. She was 
instant as well as apt with her replies. Early in her 
opening she asserts, ‘‘ I now come to the Philosophical 
Proem. Ido not agree with it; but I say there is not 
a single syllable which even the solicitor-general can 
twist into indecency, and I hold that in order to con- 
vict on this indictment you must take the whole book 
to be obscene.”’ 





The Lord Chief-Justice. ‘*I don’t wish to interrupt 
you, but that is going too far.” 

Mrs. B. ‘Is it putting it a little too strong?” 

Lord Chief-Justice. ** You are wrong. The ques- 
tion is whether the book is obscene. Not whether 
there may be intermediary passages that are not. The 
jury must look at the scope and effect of the whole 
book which the indictment charges as a whole.” 

Mrs. B. Iam much obliged to you, my lord. Then 
gentlemen, read the whole preface, and judge of any 
part which will tend to produce obscenity, taken asa 
whole.” 

A suggestion being made about adjournment, the 
court said: ‘*‘ We must go on I think for another half 
hour, unless Mrs, B. feels exhausted;’’ but she pluck- 
ily replied: ‘*Oh, no, I can go on.’? Then the Chief- 
Justice observes: ‘‘ We well sit another half hour.” 

The bench afterward interrupts with a question 
about statistics, and Mrs. Besant returning to them 
readily, resumes the thread of her argument. Ata 
later stage becoming ironical upon the solicitor-gen- 
eral, she observed: ‘* He put it to you that he read the 
extract with a large amount of pain. I do not quite 
know why he should, then, have read it at all, as each 
of you have a copy. The extreme delicacy of the 
learned counsel might have excused him from a task 
he said was so painful.” 

The court interposes with: ‘ The learned solicitor- 
general is not here, and I think you must be just to 
him. He was rather challenged to read them.” 

Mrs. B. ‘Do you think I ought to be gentle with 
him, my lord, as he is absent?’’ [Laughter.] 

Lord Chief-Justice. ‘‘ What I said was that you must 
be just to him.” 

Mrs. B. I will not press the point, as he is not here. 
I do feel the position is especially painful for him, be- 
cause if he does not get a verdict against a woman, it 
makes the position of a learned counsel very painful.” 
{Another laugh. ] 

Lord Chief-Justice. ‘**You have gone through this 
long, and I must say very able address, up to the pres- 
ent, without saying any thing that could be regarded 
as painful or offensive to any one.”’ 

Mrs. B. ‘** And I will try todosotothe end. My 
feelings toward the solicitor shall be more charitable 
than his were to me, for he accused me of some of the 
vilest things a woman can do. Perhaps by not too 
roughly defending myself against him, I shall make 
my case the stronger.” 

Mrs. B. then resumed her address precisely at the 
disconnected point of illustration. A question soon 
arose that is often raised at Nisi Prius, particularly in 
cases where insanity is discussed. Mrs. Besant offers 
Tristam Shandy to the jury to read a passage; when 
the solicitor-general intervenes with: ‘‘ I am reluctant 
to interpose, my lord, but [ must take your judgment 
whether or not such passages ought to be read.’”’ The 
Lord Chief-Justice, after lunch, ruled: “I have been 
consulting with my learned brothers, and they agree 
with me I am bound to reject every publication as 
evidence, but that I cannot prevent the defendant from 
committing a passage to memory and reciting it as 
part of her speech, nor from reading the book as if re- 
citing from memory. But the book is not evidence, 
and need not to be proved, nor must it be handed to 
the jury.” 

Accordingly, throughout her speech, extracts were 
read out of all manner of popular books, from the 
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Bible, and Jeremy Taylor to Fielding, and newspapers; 
and in order to illustrate what may be called the text 
of Mrs. Besant’s speeches: ‘* When the whole scope, 
effect and aim of a book is to produce laudable results, 
the fact that passages of it are couched in coarse 
language, or with indelicate reference, cannot make it 
obscene, nor is that obscene which meets with general 
popular toleration.” 

1t is impossible to read the report of the trial with- 
out arriving at the opinion that the prosecution al- 
lowed too much range toa theory of defense which 
was really fallacious. Neither the solicitor-general 
nor the court seem to have emphasized the plain and 
narrow proposition, viz.: That inasmuch as the prose- 
cution of species has the sole object of copulation, and 
the latter without the wish of species, was mere pas- 
sion, a book that was published for indiscriminate 
circulation, and to show how nature, as well as the 
laws of physiology and morals could be defied, and how 
to promote passion; and in illustrative language, that 
was indelicate and coarse, is an obscene publication 
as published. 

That both Mrs. Besant and Mr. Bradlaugh were al- 
lowed to open and sum up, would seem to establish a 
precedent that such a course is a wise discretion to 
extend to two joint defendants who have precisely the 
same line of defense. 

The lady unquestionably exhausted the capabilities 
of the latter, and her speech was so much better than 
was that of her associate, both in logic and oratorical 
mould, that it may be said the discretion of silence on 
his part would have been the wisest. 

The court stopped Mr. Bradlaugh when he com- 
menced to comment to the jury upon what the daily 
press had that morning said, and would not (p. 169) 
permit him to correct its erroneous statements. 

The defense examined as witnesses Miss Alice 
Vickery, M. D., who produced certificates as a chemist 
from the Pharmaceutical Society of Great Britain, 
and as mid-wife from the London Lying-in Hospital, as 
well as Obstetrical Society, and Dr. Drysdale, a dis- 
tinguished London savan, and Henry G. Bohn, the 
great publisher. The direct examination of the one 
lady by the other was well handled, and the rapport 
as perfect as if they had rehearsed it for the stage, al- 
though it is evident that much of it was piéce de in- 
constance. Dr. Drysdale created some merriment by 
asking if advice against copulation in any manner 
was prosecutable, inasmuch as that went to the root of 
over-population. During his examination (p. 222) a 
ruling was had that he might read from previously 
prepared memoranda (per Lord Chief-Justice Cock- 
burn), “if put down freshly and from memory.” 

Mr. Bohn’s examination went to the point that he 
had for many years published for popular circulation, 
physiological works containing statements parallel to 
those in the indicted pamphlet; such as De la Motte 
Ligniac’s Physical Essay on Man and Woman in a 
state of Marriage, and published with plates, and forty 
editions of Venette’s Tableau de amour conjugale. 

In addition to the charge we have mentioned re- 
specting the scope of the book, the Chief -Justice also 
said (p. 261): ‘* Although the intention here is not un- 
duly to convey illicit knowledge, and gratify prurient 
and libidinous thougbts, still if the effect of this book 
is to excite and create thoughts of a demoralizing 
character to the mind of the reader, the work is open 
to the condemnation asked for at your hands.’’ The 
charge substantially followed the rulings of our courts 





(in People v. Gardner, 6 N. Y., and in the case of ex- 
Mayor Hall’s Impeachment, N. P.), viz.: ** That infrac- 
tion of law, even with good intention, or without any 
intention at all, was an indictable and punishable of- 
fense,’’ and thus, to a large extent, qualifying the 
remarks of Mr. Bishop (in his treatises) about the 
necessary concurrence of mens rea et corpus rea in 
every criminal offense. 

On the argument for arrest of judgment, the rhe- 
torical fencing between Mrs. Besant and the Lord 
Chief-Justice, as well as Mr. Justice Weller, was as 
adroit on her part as upon their own. Eventually — 
and we do not cite the case of the widow and the un- 
just judge — they had toadmit that it was a nice ques- 
tion for the Appellate Court whether the indictment 
was good. 

There was important ruling on the frequently 
mooted question of surplusage, and the court (p. 284) 
thus excellently expresses the doctrine: ‘‘ The indict- 
ment is not badly drawn if something is put in that 
might have been left out altogether. If it is useful 
enough for the purpose, the useful part is not cor- 
rupted by the useless part.” 

During the argument of the motion in arrest of 
judgment, Mr. Solicitor-General cited a case on the 
law of obscenity from 2 Sargent & Rawle (Comm. 
v. Sharples), and the court interposed parenthetically : 
“Decisions of the American courts are always to be 
highly respected by us” (p. 298). From all which oc- 
curred during the arguments that followed the verdict, 
and before judgments entered, it is clear that the court 
were disposed to postpone sentence until after the ap- 
peal, and in any event to impose only technical terms. 
But that ‘ gift-o’-gab werry gallopin,’’ which Cockney 
Sam Weller ascribed to provincial Job Trotter, mast- 
ered Mr. Bradlaugh, and on the Sunday evening follow 
ing the verdict, he had a meeting of over fifteen bhun- 
dre persons at a shilling (or 25 cts.) per head, to cele- 
brate the finding of the jury in acquitting of express in- 
tention. In the course of her speech at this gathering, 
Mrs. Besant made a point of the Lord Chief-Justice be- 
ing at heart in their favor, and referred toa letter writ- 
ten to her by one of the jury, to the effect that he did 
not concur in the verdict as announced (N. B. there 
was no poll demanded). Mr. Bradlaugh proclaimed in 
another speech, that the sale of the books would con- 
tinue, and a large number were actually sold about the 
hall during the meeting. These facts having been pro- 
moted to the court by affidavit, it is evident from the 
report (p. 317) that Sir John Cockburn was nettled, and 
he declared that the law had been set at defiance by 
the defendants, and the case must now be dealt with 
as a grave and aggravated one. The sentence imposed 
was (as in the case of Col. Valentine Baker) six months 
imprisonment without labor, and a fine of $200, with 
additional recognizances of peace, etc. Mr. Bradlaugh 
asked: ‘* Would your lordship entertain an application 
to stay execution of sentence?’’ The Chief-Justice 
promptly said: ‘* Certainly not.’’ But being, it is to be 
presumed, asided by his associates, he as quietly added : 
**On consideration, if you will pledge yourselves not 
to circulate until the decision of the Court of Appeal, 
we will.’’ This course was adopted, and it is under- 
stood that the appeal will be argued in November by 
Mrs. Besant. Certainly the advocates of women’s 
rights have in this trial a formidable precedent. The 
lady not only successfully contended against the maxim 
respecting the fool-client, but appears to have made 
no mistake beyond omitting the demand of a poll 
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from the jury. All which, of course, abundantly 
shows her fitness to plead the causes of others in like 
case offending. But the whole report is valuable for 
its discussions upon the subject of obscene publica- 
tions, which is now occupying the time of several 
courts in our own State, and the profession may await 
with additional interest the more deliberate judgment, 
and, perhaps, opinion which next winter will be pro- 
nounced, and which we shall duly chronicle. 
——____—_ 
COURT OF APPEALS ABSTRACT. 


ACTION. 

Promise to pay debt of another: stranger to considera- 
tion: when agreement does not run with land.— De- 
fendant, for a consideration moving from one Parr, 
the owner of lands, orally agreed to pay certain mort- 
gages upon the lands held by a savings bank. Subse- 
quently Parr conveyed the lands to plaintiff with a 
covenant of warranty. Held, that plaintiff was a 
stranger to the consideration for the promise of de- 
fendant, and could not enforce it against him. Under 
the agreement the bank could enforce the defendant’s 
promise (Lawrence v. Fox, 20 N. Y. 268; Burrows v. 
Bass, 24 id. 178), and Parr also could enforce it upon 
payment to the bank, and perhaps before. This right 
could not pass to ‘plaintiff by conveyance as annexed 
to the land. Judgment below affirmed. Miller v. 
Winchell. Opinion by Andrews, J. 

[Decided Sept. 18, 1877.] 
CONSTITUTIONAL LAW. 

1. Street railways in cities: constitutional amend- 
ments, 1875: New York Elevated Railway: Laws 1875, 
chap. 606, § 36.—The constitutional provisions which 
went into effect January 1, 1875, forbidding the legis- 
lature to pass a private or local bill granting to a cor- 
poration, association or individual the right to lay 
down railroad tracks, or granting to any corporation, 
association or individual any exclusive privilege, im- 
munity or franchise, and requiring the legislature to 
pass general laws in these cases, and forbidding it 
from passing any law authorizing the construction or 
operation of a street railroad without the consent of 
property owners, etc. Held,.not to be violated by 
Laws 1875, chapter 606, section 36, making provision 
for the construction of an elevated street railway in 
New York city. Order below affirmed. Matter of 
Gilbert Elevated R. R. Co. Opinion by Church, C. J. 

2. Vested right not affected by constitutional amend- 
ments.—Where, at the time the constitutional provis- 
ions went into effect, a corporation had the right 
under its charter to lay a railroad track in the streets 
of a city, such right was not affected by the provisions 
meutioned, nor were legislative enactments passed in 
1875, and accepted by the corporation, changing the 
method of constructing such track, obnoxious to such 
provisions. Ib. 

3. Statute not declared unconstitutional in doubtful 
cases.—An adverse doubtful construction is not suffi- 
cient to condemn an act. It is only in cases of clear 
and substantial departure from the provisions of the 
fundamental law, that the courts will declare acts of 
the legislature invalid. People ex rel. Bolton v. Albert- 
son, 55 N. ¥.54; People ex rel., etc. v. Briggs, 50 id. 
553; People v. Supervisors of Orange, 17 id. 235; Adams 
v. Howe, 14 Mass. 345. Ib. 

[Decided September 18, 1877.] 
MARRIED WOMAN. 
Contract for benefit of separate estate: misappropria- 





tion of loan for benefit of estate.—Defendant, a married 
woman, owning real estate, borrowed money upon her 
promissory notes for the avowed purpose of paying 
interest due upon mortgages upon such real estate. 
Held, a contract for the benefit of her separate estate, 
and that the subsequent application by her of the 
proceeds to another purpose, would not affect the 
lender’s right of action. Yale v. Dederer, 22 N. Y. 
406. The case of Hough v. Jones, 32 Pa. St. 482, is not 
authority here. Judgment below affirmed. McVey 
v. Cantrell. Opinion by Rapallo, J. 

[Decided Sept. 18, 1877. Reported below, 6 Hun, 528.] 


NEW YORK CITY. 

Assessment for local improvements: valid and void 
assessments.—A plot containing thirty-six lots was as- 
sessed in 1856 at $10,250. Of this plot petitioner owned 
seventeen lots. Assessments upon the seventeen lots 
for improvements were confirmed in the years 1869, 
1870, 1872 and 1874. The assessments were in 1869, 1872 
and 1874 less than one-half the proportionate value of 
the seventeen lots, estimated upon the basis of the 
assessment of 1856. In 1870 the assessment was greater 
than one-half such value. The General Term upheld 
the assesments, except that for 1870, which it held er- 
roneous, and reduced it to $2,710.50. There was noth- 
ing in the case to indicate accurately what the assess- 
ment for 1870 should be. Held, that the General Term 
was right in upholding the assessments for 1869, 1872 
and 1874 (In re Methodist Episcopal Church, 66 N. Y., 
distinguished), but wrong in fixing the amount of as- 
sessment for 1870. If that assessment was erroneous, 
and the case did not show the amount to which it 
should be reduced, it should be set aside. (In re 
Crane, 16 Alb. L. J. 118.) Judgment below affirmed 
in part, and reversed in part. Matter of Petition of 
Hebrew Benevolent Orphan Asylum Society. Opinion 
by Rapallo, J. 

[Decided September 18, 1877.] 
RESPONDEAT SUPERIOR. 

When rule does not apply: independent agent: New 
York city: act by servant of board of public instruction. 
The rule of respondeat superior does not exist when 
the power does not exist in the employer to select his 
servants, to discharge them if careless, unskillful or 
incompetent, or control them while in his employ. 
(Blake v. Ferris, 5 N. Y. 48; Peck v. Mayor, 8 id. 222; 
Kelly v. Mayor, 11 id. 432.) Accordingly, where, as in 
New York city, a board of public instruction, although 
a branch of a municipal government, has complete 
control of all its employees and servants, and the mu- 
nicipal government has no coutrol over the appoint- 
ment, management, and discharge of such employees, 
the doctrine of respondeat superior does not apply be- 
tween the municipal government and such employees, 
and the city is not responsible for the acts of such 
employees. (Ferry v. Mayor, 8 Bosw. 504; T'readwell v. 
Mayor, 1 Daly, 123; Gildersleeve v. Board of Educu- 
tion, 17 Abb. 201; Coulter v. Same, 63 N. Y. 365; 2 
Dillon on Mun. Corp., § 772; Maximillian v. Mayor, 62 
N. Y. 162.) Judgment below affirmed. Ham v. Mayor 
of New York. Opinion by Miller, J. 

[Decided Sept. 18, 1877.] 
SURETYSHIP. 

Surety on official bond of tax collector: defalcation 
made up by extra tax. Where there is a defalcation by a 
local tax collector, and for the purpose of meeting the 
deficiency caused by such defalcation the imposition 
of a new tax is ordered, such action will not relieve 
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the sureties upon the collector’s bond from making 
good the amount of the defalecation. Judgment below 
affirmed. Oakley v. Mayor of New York. Opinion by 
Karl, J. 
[Decided Sept. 18, 1877.] 

SURROGATE. 

1. Costs in Surrogates’ Courts: allowances may be made 
to all parties appearing.—Under the provisions of the 
statutes regulating the award of costs and allowances 
in Surrogates’ Courts (2 R. 8. 223, § 10, Laws 1870, chap. 
359, §9, Code of Procedure, $$ 308, 309), the surrogate 
is not limited to an allowance to the party technically 
successful, but may give it to any and all parties or their 
counsel deemed to be equitably entitled thereto. De- 
cision of General Term overruled, but order affirmed 
on another ground. Noyes v. Children’s Aid Society. 
Opinion by Folger, J. 

2. Review of decree of surrogate by General Term: 
discretionary order not appealable to the court.—A de- 
cree of a surrogate granting allowances is the subject 
of appeal to the General Term ou the merits (Lain v. 
Lain, 10 Paige, 191; Wilcox v. Smith, 26 Barb. 316), and 
may be reviewed by that court and if without justifi- 
cation on the facts and circumstances of the case, re- 
versed entirely or modified and reduced, and an order 
thereon resting in the discretion of that court cannot 
be reversed in this court. Order affirmed. Ib. 
[Decided Sept. 25, 1877.] 

WITNESS. 

Action against executor: old Code, section 399.—The 
provision of section 399 of the old Code which prohibits 
all parties to actions from testifying to personal trans- 
actions with a deceased person against his executor, 
ete., makes no distinction between cases where parties 
are called as witnesses in their own behalf and in be- 
half of a co-defendant, in cases where they are jointly 
and severally liable. Judgment below affirmed. Al- 
exander vy. Dutcher. Opinion by Rapallo, J. 

[Decided Sept. 18, 1877. Reported below, 7 Hun, 439.] 
——__>__—__ 
NOTES OF RECENT DECISIONS. 

Agency : liability of principal: fraud: public policy. 
—A principal is not bound by a contract made in his 
name by a sub-agent appointed without authority, 
even where it is precisely the contract which his agent 
is employed to make; but public policy requires that 
the principal be held responsible for the torts of a sub- 
agent appointed without authority. If a fraud is 
committed through the neglect of an agent to employ 
reasonable precautionary measures to prevent it, or 
through any improper or wrongful act whilst in the 
master’s business, the principal will be responsible. 
Where a trust is put in one person, and another whose 
interest is intrusted to him is damnified by reason of 
the neglect of such as that person employs in the dis- 
charge of that trust, he shall answer for it to the party 
damnified. Sup. Ct., California, July, 1877. Bank of 
California v. W. U. Tel. Co. (San Franc. L. Jour.). 

Criminal evidence : meaning of motions of a wounded 
man: expert testimony.—What a witness understood 
to be meant by certain motions of a wounded man, 
made while the latter was speechless and on the verge 
of unconsciousness, is not competent evidence, where 
the question assumes that something was meant, and 
where the understanding of the witness is sought 
without either calling for his reasons or showing him 


specially qualified to interpret the motions referred 
A scientific expert, who has observed none of the 


to. 





facts for himself, should give his opinion on a hypo- 
thetical case similar to that before the jury, and not 
on the actual case as if he were a juror instead of a 
witness. Sup. Ct., Georgia, August 28, 1877. Griggs 
v. State. 

Exempt property: musical instrwment of musician .— 
Plaintiff was a tinner by trade and also a musician, 
playing for hire when he had opportunity. In an ac- 
tion for the value of a cornet, seized on attachment 
against plaintiff by defendant, a deputy sheriff, held, 
that an instruction that if plaintiff, though a tinner 
by trade and working principally at that trade, earned 
money as a musician with his cornet, that was a sep- 
arate business and trade, and such cornet was one of 
his tools in trade and would be exempt from attach- 
ment, provided the cornet, together with his tinner’s 
tools, did not exceed $100, was correct. Sup. Jud. Ct., 
Massachusetts, Sept. 19, 1877. Baker v. Willis. 

Federal criminal law: obstructing the mails.—The 
act of Congress which makes it criminal to obstruct 
or retard the passage of the mail, applies where the 
mail is carried by rail in a passenger train which is 
unlawfully stopped by persons who are willing to per- 
mit the passage of the mail car detached from the 
pasenger cars of the train. Words used by such per- 
sons may be acts of obstruction when they constitute 
part of the wrongful business in question. U.S. Dist. 
Ct., E. D. Pennsylvania, August 27, 1877. United 
States v. Clark. 

Indorsement : extension of time to principal debtor: 
release of indorser.—When a sum of money has been 
received under a contract, as a consideration in ex- 
tension of time of payment, without the consent of 
the indorser, he can make the defense, notwithstand- 
ing the contract could not have been enforced under the 
statute. Sup. Ct., California, July, 1877. Smith v. 
Pearson (San France. L. Jour.). 

Insurance: waiver of condition of policy: condition 
that waiver must be indorsed on the policy: effect of 
parol waiver: principal and agent: agent’s knowledge: 
how far principal affected.—A condition contained in 
an insurance policy, that no officer could waive the 
performance of a condition except by indorsement on 
the policy, will not prevent a general officer of the 
company from waiving a condition by parol, and 
the question is one of fact for the jury. By the 
terms of an insurance policy ‘ no agent or other per- 
son, excepting one of the general officers of the com- 
pany (and then only by indorsement hereon made and 
signed by said officer) is authorized to waive, change, 
alter, or amend any condition or provision of this 
policy.’’ The secretary having requested the plaintiff's 
adjuster to delay making out proofs of loss, pending 
estimates for rebuilding, thereby leading the insured 
to believe that proofs of loss would not be required 
within the time specified in the conditions, held, 
that it was a question of fact for the jury whether 
there was a waiver or not. The terms of a policy 
stipulated that “tif any incumbrance exists on the 
insured property at the date of this policy * * * 
and the insured shall fail to notify the secretary of 
this company thereof in writing * * * this com- 
pany shall not be liable for loss or damage under this 
policy.”” An undisclosed mortgage existed at the 
time of issuing the policy; subsequently, through the 
same agents, the mortgagee’s interest was insured 
under another policy, and eight months after a re- 
newal certificate of the first policy was issued. Both 
policies were signed by the president and secretary of 
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the company, and countersigned by the agents. Held, 
that the above facts, if not conclusive, were yet suffi- 
cient to warrant the jury in finding that the defend- 
ant had knowledge of the incumbrance. Sup. Ct., 
Pennsylvania, Jan. 12, 1877. State Ins. Co. v. Todd 
(Week. Not. Cas.). 

Mortgage to secure cowpon bond: sheriff’s sale: dis- 
tribution of proceeds: holder of bond informally trans- 
ferred to him.— Holders of bonds, the whole series of 
which are secured by a mortgage, share pro rata in the 
distribution of the proceeds from the sale of the mort- 
gaged property, and this, notwithstanding an infor- 
mality in the manner in which the holders acquired the 
bonds, if they were really entitled to them. A issued 
two hundred coupon bonds, each of $500, the payment 
of each and all of which was secured by a mortgage 
upon certain property. By the terms of the bonds 
any holder by indorsemeut to that effect, could render 
them not transferable without subsequent indorse- 
ment by them. A indorsed all the bonds to himself 
or assigns, and subsequently by further indorsement 
made two of the bonds payable to B. The remainder 
of the bonds he delivered to C without any further 
indorsement, as collateral security for a pre-existing 
indebtedness and for future advances. The mort- 
gaged property having been sold at sheriff's sale, under 
a prior incumbrance, and the fund being insufficient 
to pay all the bonds, B claimed the payment of his 
bonds in full out of the proceeds belonging to the 
mortgage. Held (affirming the judgment of the court 
below), that B was not entitled to payment in full, but 
should share pro rata with C in the distribution of the 
fund. Sup. Ct., Pennsylvania, May 21, 1877. Hodge's 
Appeal (Week. Not. Cas.). 

Negligence: crossing railway track : contributory neg- 
ligence.—In an action to recover for the negligent 
killing of plaintiff's husband, the evidence tended to 
show the following facts: The deceased was struck 
and killed while attempting to cross defendant's rail- 
road in a frequented path leading across the tracks; 
the day was clear, and the engine might have been 
seen for at least fifty yards from the point where the 
casualty occurred. The bell on the engine was not 
rung, but the bell of another engine standing in the 
yard near by was being rung at the time, which might 
have misled the deceased if he had trusted to hearing 
alone; he could not have been seen after he passed 
upon the tracks in order to stop the train. eld, that 
although the defendant’s employees were guilty of 
negligence in not sounding the bell on the engine 
which caused the injury, yet a verdict for the plaintiff 
was erroneous, on the ground of the negligence of the 
deceased in attempting to cross the tracks when he 
saw or might have seen the approaching engine. One 
who is about to cross a railroad track must look as 
well as listen; he must be vigilant and watchful, and 
the failure to exercise such vigilance is negligence per 
se. Sup. Ct., Missouri, April, 1877. Harlan v. St. 
Lowis, K. C. & N. Ry. Co. (Cent. Law Jour.). 

Negotiable instrument: accommodation indorser: 
Sraud.—As against the holder of a note as collateral 
security for a pre-existing debt, it is competent for an 
accommodation indorser to set up that he indorsed it 
upon the fraudulent representation of the maker as 
to his solvency; and further, that he indorsed it in 
blank at the instance of said maker, who subsequently 
filled it up for a larger sum than represented. Sup. 
Ct., Pennsylvania, Feb. 12, 1877. Cummings v. Boyd. 


Negotiable instrument: conditional note: condition 





precedent.—An action was brought on the following 
note: ‘Scholarship note. $25.00. No. 148. Colum- 
bus City, Iowa, Feb. 10, 1858. For value received [ 
promise to pay in five equal installments, the first of 
which shall be due the first day of January, 1869, to 
the treasurer of Oskaloosa College or order, at Oska- 
loosa, Iowa, tbe sum of twenty-five dollars, with in- 
terest at the rate of ten per cent per annum till paid, 
payable annually on the first day of January, it being 
for the purpose of endowing the Bible Department in 
said college. A. D. Hicxock.’” The following in- 
dorsement appears on the note: ‘‘The giver of this 
note, if he desires, may use the principal after due, by 
paying the interest annually. N. E. Cargy, Agent.” 
Held, (1) The indorsement is a part of the original 
contract, and may be so regarded in construing the 
instrument. (2) The indorsement permits defendant 
to use the principal after due—to retain it upon the 
terms expressed. The plaintiff did not wholly surren- 
der its right to the principal, but that defendant could 
withhold it, which could be done only by the payment 
of the interest annually. Where the interest is not 
paid according to the terms of the note, the principal 
becomes due. Itis no excuse for the non-performance 
of an obligation that the obligee claimed more of the 
defendant than he had a right todo. Although the 
defendant paid the note before suit was commenced, 
yet by his failure to pay the interest annually the note 
matured according to its terms, and its indorsement 
became inoperative. The acceptance of interest was 
the acceptance of partial payment only. The note 
having matured, the defendant was entitled to no fur- 
ther extension of time. Sup. Ct., lowa, June, 1877. 
Oskaloosa College v. Hickock. 

Pledge: rights of pledgee of commercial paper.—The 
pledge of commercial paper as collateral security for 
the payment of a debt does not, in the absence of 
special power for that purpose, authorize the party to 
whom such paper is so pledged to sell the same upon 
default of payment thereof at public or private sale. 
Sup. Ct., Illinois, June 22, 1877. Joliet I. & S. Co. v. 
Scioto F. & B. Co. 

Statute of limitations: revival of debt.—A promise to 
pay “all I owe you” is not sufficient to revive a debt 
barred by the statute of limitations, in that it does 
not fix the amount of the balance due, either directly 
or by reference to something by which the amount can 
be definitely ascertained. Sup. Ct., Pennsylvania, 
Jan. 26,1877. Miller v. Bashore. 

United States Marshal: suit against deputy marshal 
for breach of official duty.—There is no statute of the 
United States, that we have been able to find, which 
authorizes a deputy United States Marshal to be sued 
for breach of official duty. The liability of the mar- 
shal to be sued for a breach of official duty occasioned 
by himself or deputy, is the same as that of a sheriff 
by the common law. Sup. Ct., Georgia, Sept. 4, 1877. 
Elyea v. Williamson. 

Usury: new parties: novation: rescission.—Where 
the original contract was usurious, and there was a 
novation by a new party being introduced into it one 
year, and such new party then is released by consent 
of all the others, and the old contract is renewed by 
the two original parties without any purgation of the 
usury, held, that the novation itself having been 
rescinded by the parties in interest, the renewal of the 
old usurious contract without purging it of the usury, 
left it affected still with the taint, and the law still ap- 
plied the payment, both prior to, and after the rescis- 
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sion, to the principal and legal interest alone. Sup. 
Ct., Georgia, Aug. 28, 1877. Archer v. Underwood. 

Usury: sale of gold.—Where a loan of a certain 
amount in gold was made, but the borrower executed 
his note therefor for a considerable larger sum than 
the equivalent value of the gold in currency, held, that 
the contract was an usurious one, notwithstanding the 
claim by the lender, that the amount in excess of the 
value of the gold was not intended for interest, but was 
simply the rate at which he held the gold. The inten- 
tion of the parties must be considered in determining 
whether or not a contract is usurious, and this can be 
established more safely from the circumstances attend- 
ing the transacting, than from its form or the direct 
testimony of the parties. Sup. Ct., lowa, March, 
1877. Austinv. Walker, Cent. L. J. 

Will: construction of : qualification of fee.—Testator 
first devises to A, his heirs and assigns. Then by a 
proviso in case of the devisee’s death without children 
or will, then to his next of kin who are lineally de- 
scended from testator’s father. Held, to be no quali- 
fication of his fee; being merely an attempt to regu- 
late the descent when cast, and there being no limita- 
tion over in default of children, no design was 
evinced to create an executory devise or a conditional 
fee. Sup. Ct., Pennsylvania, March 30, 1877. Edwards 
v. Barnard. 

—_.—____ 


RECENT AMERICAN DECISIONS. 
SUPREME COURT COMMISSION, OHIO.* 


CARRIER OF GOODS. 

1. Carrier may limit liability.—A common carrier 
may limit his common-law liability for losses happen- 
ing to the goods without fault or negligence on his 
part by a special agreement fairly made by the parties. 
Gaines vy. Union Transp. and Ins. Co. 

2. Assent of shipper to contract limiting liability nec- 
essary.—When a carrier claims exemption from such 
liability, under a bill of lading not signed by the owner 
or consignor of the goods, he must aver and prove 
that such bill was assented to by the shipper. Whether 
such assent has been given, so as to make the bill of 
lading binding on the shipper is a fact to be proved, 
and cannot be implied or presumed contrary to the 
facts when the acts of the shipper do not operate as 
an estoppel. Ib. 

8. Carrjer cannot contract against his own negligence. 
—Where the action against the carrier is to recover on 
his common-law liability for losses occurring at the 
point of delivery after the transit is ended, but before 
notice of delivery to the consignee, and the defendant 
claims exemption from such loss by virtue of a condi- 
tion of the bill of lading to that effect, he must aver 
and prove, not only that this condition was assented 
to, but that the loss happened without any fault or 
neglect on his part, and the failure to establish such 
assent or show due and proper care to prevent the loss 
entitles the plaintiff to recover. Ib. 

4. Goods shipped over connecting lines: what receiv- 
ing carrier undertakes.—Where goods are shipped un- 
der a contract with a common carrier, to be carried 
over several independent but connecting lines to their 
destination, at an agreed through rate, each carrier to 
receive and carry to the end of his route, and there 
forward by the next connecting line, and they are lost 
at the terminus of the route of an intermediate car- 








* From advance sheets of 28 Ohio State Reports. 





rier, while in his possession and before delivery to the 
next carrier. Held, that such intermediate carrier 
undertakes not only to carry but to forward, and, as a 
common carrier, he is liable for loss at the end of his 
route befure the goods are delivered to the next car- 
rier, unless he is exempted from such loss by the terms 
of his contract. Erie Railway Co. v. Lockwood. 

5. Stipulations relieving carrier from liability.— Al- 
though the contract of affreightment contains a clause 
relieving the carrier from loss by fire, he is not thereby 
exempted from the use of proper care for the safety 
of the goods while in his possession to be forwarded. 
It is his duty to keep them while in his hands await- 
ing reshipment, in a safe and proper place, and the 
burden of proof is on him to show that he has done 
so, although the fire originated without his fault, in 
adjacent property over which he had no control, and 
although he made all reasonable efforts after it orig- 
inated to prevent it from extending to the goods de- 
stroyed. Ib. 

6. Damages: rule as to.—Where the carrier is liable 
for such loss, the owner is entitled to full compensa- 
tion for the breach of the contract to carry and for- 
ward, and it is not error in the court to refuse to lay 
down a rule of damages, which may not give him such 
compensation, nor unless it appears from the record 
that the failure to so charge was prejudicial to him. 


Ib. 
DOWER. 


Antenuptial contract designed to bar dower right.— 
Where an antenuptial contract, intended to operate as 
an equitable jointure, and to bar all rights of dower, 
is entered into by parties of mature age, capable of 
judging in regard to their interests, without any fraud 
or imposition, and is reasonable in its terms, and has 
been in good faith carried into effect by the husband 
during his life, full effect should be given to it, ac- 
cording to the intention of the parties. In giving 
construction to a contract, the intention of the par- 
ties will govern; and words which, in their strict 
legal import, are at variance with that intention, will 
be rejected, or construed so as to comport therewith. 
Mintier vy. Mintier. 

NEGLIGENCE. 

1. Negligence of third person not chargeable on de- 
fendant.—In an action against a railroad company to 
recover damages caused to third persons by a train in 
motion, no recovery can be had unless the agents and 
servants of the company were guilty of negligence, 
which occasioned the injury. C., ¢., C. and Ind. Rail- 
way Co. v. Elliott. 

2. Railway train: omission to give usual signals.— 
The omission to ring the bell or sound the whistle at 
public crossings is not of itself sufficient ground to 
authorize a recovery, if the party, notwithstanding 
such omission, might, by the exercise of ordinary care, 
have avoided the accident. Ib. 

3. Contributory negligence.—What is such contribu- 
tory negligence as will defeat a recovery is usually a 
question of mixed law and fact, to be determined by 
the jury from all the circumstances of the case and 
under proper instructions from the court; but where 
the undisputed facts show that by the exercise of ordi- 
nary care a party might have avoided injury, he can- 
not recover. Ib. 

4. Duty of traveler approaching railroad.—It is the 
duty of a traveler upon the highway, when approach- 
ing a railroad crossing, to make use of his senses to 
ascertain if there is a train in the vicinity; and if, 
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when in full possession Lof his faculties, he fails to see 
or hear any thing, when a prudent man, exercising his 
eyes and ears, with ordinary care, would have discov- 
ered a train in close proximity, and he is thereby in- 
jured, he is guilty of such negligence as will prevent 
a recovery. Ib. 

eompsittailiavtaanin 


BOOK NOTICES. 





STEPHEN’S DIGEST OF THE CRIMINAL LAW. 


A —~ st of the Criminal Law (Crimes and J yinenen. 
3y Sir James Fitzjames Stephen, K. C. -Q. C. 
Louis: Soule, Thomas & Wentworth, 1877, 


Vf R. STEPHEN has donea vast service not only to the 
profession and to the law makers, but to the world 
at large, in preparing his digest of the law of England 
upon the subjects of evidence and of criminal law. 
We took occasion, when reviewing the book orr evi- 
dence, to give some specimens of his style, which has 
the merit of being clear, concise and certain. He uses 
the English language of the best writers and speakers 
to express his meaning, and thus clothes the law ina 
garment that makes it attractive. The statutes, both 
in England and America, are written in a senseless 
jargon, that renders them unreadable, and sometimes 
incomprehensible, and even the most important and 
carefully drawn ones are of doubtful meaning until 
explained by the courts. To show how excellent is the 
method of expression adopted by Mr. Stephen, and 
how well his work is done, we will take his definition 
of murder: 

“Murder is unlawful homicide with malice afore- 
thought ”’ (art. 223). 

This is certainly a brief description of one of the 
most terrible crimes. But every term in the sentence, 
und, indeed, every word needs a definition, and the 
definitions are given, all of them, as briefly as possible. 
In the same section malice aforethought is defined, 
and in the preceding section unlawful homicide. But 
unlawful homicide is but one kind of homicide, and a 
definition of homicide is also given as follows: 

‘*Homicide is the killing of a human being by a 
humau being” (art. 218). And in article 219 the word 
‘killing’ is defined. 

In fact no word or expression upon whose meaning 
the nature of the crime depends, is left unexplained. 
Each of the articles stating a principle, or giving a 
definition requiring such explanation, are illustrated 
by examples. Thus: 

“ Article 36. Innocent agent. Whoever commits a 
crime by an innocent agent, is a principal in the first 
degree.’”’ Illustrations: (1) ‘‘A tells B, a child under 
seven, to bring him money belonging to C. B does so. 
A isa principal in the first degree. (2) A, knowing a 
note to be forged, asks B, who does not know it to be 
forged, to get it changed for him. B does so, and gives 
Athe money. A isa principal in the first degree.”’ 

These brief extracts show the character of the work, 
which ought to be in the hands of every criminal law- 
yer in the land. The edition before us is a reprint, 
and is elegantly printed and bound. 


HERON ON JURISPRUDENCE. 


Jurisprudence and its Relation to the Social Sciences. By 
Denis Caulfield Heron, Q.C., Member of Parliament for 
the County of Tipperary. San Francisco: Sumner, 
ae Penne New York: Hurd & Houghton, 


This work treats upon jurisprudence as one of the 
departments of social science, avd consequently dis- 
cusses what we call the law not alone as it is but as, 





according to the author, it ought to be. It is a very 
entertaining and instructive volume and ought to be 
read by every one who takes an interest in the matters 
upon which it touches. Wedo not suppose that all of 
those who read will agree with the conclusions arrived 
at: in fact, as in political economy and all sciences in 
progress of development, there is here a wide oppor- 
tunity for reasoners who start from the same point 
and have the same facts to deal with, to differ. The 
abstract rules governing right and wrong are perhaps 
plain and certain, but the practical application of these 
rules give rise to doubts and disputes and eveu their 
theoretical application occasions discussion. There is, 
however, a tendency in modern times to harmony of 
thought in respect to these subjects, and though 
writers do not yet agree they are not so acrimonious in 
their controversies as they used to be. This volume, 
after a chapter devoted to the social sciences, as a 
whole, treats of the relations first of ethics and then 
of political economy to jurisprudence. Next comes a 
chapter wherein jurisprudence generally is discussed, 
the distinction between it and ethics pointed out and 
its limits defined; the various definitions given and 
historically considered; the province of government 
reviewed and its duties explained aud a consideration 
had of the topics of taxation, education and codifica- 
tion. The closing chapter contains an historical re- 
view of the subject which is a valuable resume of what 
has taken place in the direction of law reform up to 
the present time. Altogether the work constitutes a 
very valuable contribution to the department of social 
science upon which it treats. 


DAHLGREN ON MARITIME LAw. 


sy or International Law. By John A. Dahlgren, late 
tear Admiral United States Navy. Edited by Charles 
Cowley of the Massachusetts Bar, formerly Judge Ad- 
vocate on the staff of the author. Boston: B. B. Rus- 
sell, 1877. 


This work was the last effort of the pen of its author, 
and is composed of notes upon the subject of which it 
treats, hastily thrown together while he was in com- 
mand of the South Pacific Squadron, and during a 
prolonged stay off Callao, Peru. ‘These notes were 
left in an incomplete state, but they have furnished 
the basis for a very excellent practical treatise upon 
those parts of international law that naval officers 
have to do with. The work of the editor, who has 
given the treatise its finishing touches, is thoroughly 
well done, and we know of no volume in which the 
topics mentioned are more carefully considered. These 
topics are: Law of Blockade; Contraband of War; 
Visitation and Search; Duties of Naval Commanders 
on Foreign Stations. The book, which is in pamphlet 
form and contains 147 pages, has also a biographical 
sketch of the author, by his widuw, and addenda by 
the editor. It ought to be read by all who are inter- 
ested in the subject treated upon. 








COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Sept. 
25, 1877: 

Judgment affirmed, with costs— Wines v. The 
Mayor; The People ex rel. Kingsland v. Clark; Mor- 
gan v. Smith; Pomeroy v. Tanner; Blanchard v. 
Blanchard; Weed v. Mutual Benefit Life Ins. Co.; 
Hull v. Donington; Donington v. Hull.— Order af- 
firmed, with costs— Noyes v. Children’s Aid Society 
of New York City; Standard Sugar Refinery v. Day- 
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ton; Bruce v. Griscom; In the Matter of the Petition 
of Willett; In the Matter of the Petition of the Sec- 
ond Baptist Church of Harlem; People ex rel. Kim- 
ball v. Boston and Albany R. R. Co.— Order af- 
firmed, without costs in this court — Lawrence v. Lind- 
say.—— Judgment affirmed, without costs as between 
the plaintiff and the executors of Devlin, and with 
costs to Donnelly, Keuffer and Toel against the execu- 
tors of Devlin, de bonis testatoris —Getty v. Devlin 
(two cases).—— Order sustained as to claim for to- 
bacco, and reversed as to the claim for the check, and 
order of arrest modified by reducing the amount for 
which the defendant was held to bail to $2,500, with- 
out costs to either party — Barnett v. Selling.— 
Judgment modified by inserting a provision adjudging 
the right of children of the testator’s son, Alexander 
M. Lesley, born before the time for distribution, to 
share in the estate, and as so modified affirmed, with 
costs of all parties to be paid out of the estate — Ste- 
venson v. Lesley.—— Appeal dismissed, with costs — 
Wagner v. Long Island R. R. Co.; Alling v. Fahy.—— 
Judgment reversed and judgment ordered for defend- 
ants, with costs— People ex rel. Babcock v. Murray. 
— Judgment reversed and new trial granted, costs 
to abide event — Peyser v. The Mayor, etc.; Health 
Department v. Knoll.— Order granting new trial 
reversed and the residue of the judgment of the Gen- 
eral Term and the Special Term affirmed, without 
costs to either party in this court — Frost v. Yonkers 
Savings Bank. 








—_ > 
NOTES. 
\ E are pleased to welcome a new comer into the 
field of legal journalism. The San Francisco 
Law Journal is the title of a weekly periodical, pub- 
lished by Messrs. W. T. Bagett & Co., at San Fran- 
cisco, California, the initial number of which ap- 
peared on the 1st inst. The principal purpose of this 
publication is to furnish at an early date and in an ac- 
ceptable form the decisions of the courts of California 
and those of other States having a general interest to 
the profession. Cases decided in the Supreme Court 
of California and in the United States District Court 
for that State appear in the first number. The Journal 
must prove of great value to the profession upon the 
Pacific coast, and we trust it will receive a cordial 
support. 


An exchange says: ‘“‘ The phrase ‘ privily and apart’ 
is a corruption of the old English, ‘ privily and apert.’ 
‘ Apert’ is an obsolete word from the Latin, aperio, to 
open, and which meant ‘openly, publicly.’ ‘ Privily 
and apert,’ meant then ‘ privately and publicly.’ The 
phrase is twice used in this sense by Chaucer in his 
‘Wife of Bath’s Tale.’ At present it seems to bea 
redundant expression for private.’’ The phrase as 
now understood may seem redundant, but as corrected 
it would be nonsense. It is used in describing the pri- 
vate examination of witnesses, or of a wife when exe- 
cuting a conveyance. An acknowledgment by a wife 
taken on a private examination, ‘‘ apert”’’ (openly or 
publicly), from her husband, would hardly satisfy the 
statute, neither would it satisfy the rule upon which 
the statute is founded. 


A correspondent writing to the Lonflon Times says: 
“Ip your review of the work by Mr. Paterson, ‘ Com- 
mentaries on the Liberty of the Subject,’ etc., allu- 
sion is made to the fact that so late as 1726, a gentle- 
man underwent the ‘ peine forte et dure’ for refusing 





to plead guilty or not guilty at Kingston Assizes. The 
London Magazine for August, 1735, contains a horrible 
and detailed account of a man who was actually 
pressed to death ‘at Horsham for obstinately remain- 
ing dumb when placed upon his trial at Lewes Assizes. 
In this case the weights placed over the unhappy man 
were gradually increased to a total of 350 pounds, 
when the executioner completed his task by adding 
his own quota of sixteen stone.’-—— A lawyer in Stras- 
burg being in adying state, sent for a brother lawyer 
to make his will, by which he bequeathed his estate to 
the Hospital des Fous (Idiots). His brother advocate 
expressed his surprise at his request. ‘‘ Why not be- 
stow it upon them?” said the dying man, ** you kndw 
I obtained my money from fools, and to fools it ought 
to return.” 


The knowledge of law prevailing among the English 
lower classes is illustrated by the following story: Not 
long ago an officer of the London school board was 
crossing Covent Garden market ata late hour, when 
he found a little fellow making his bed for the night 
in a fruit basket. ‘‘Would you not like to go to 
school and be well cared for?’’ asked the official. 
“No,” replied the urchin. ‘*‘ But do you know that I 
am one of the people who are authorized to take up 
little boys whom I find as I find you, and take them to 
school?’ ‘*I know you are, old chap, if you find them 
in the streets, but this here is not a street. It is pri- 
vate property, and if you interferes with my liberty, 
the Duke of Bedford will be down upon you. I knows 
the hact as well as you.” 


The late Mr. Warren, the author of Ten Thousand a 
Year, left a personal estate sworn under $60,000. He 
bequeathed the manuscript of Ten Thousand a Year 
to his eldest son, “‘ trusting he will retain it as an heir- 
loom as long as possible,’’ and makes provision for his 
wife and younger children. The residue of his prop- 
erty he also leaves to his eldest son.——Chief-Justice 
Gray, of Massachusetts, goes to court like a magistrate 
of Colonial days. He rides in saddle from Pittsfield 
to Boston —a distance of 100 miles—and goes home 
in the same fashion when the court is over. 


This item of law news comes from Turkey. It ap- 
pears in a newspaper called the Bassiret, published at 
Stamboul: ‘A lengthy lawsuit took place lately be- 
tween two Englishmen; but although it was tried be- 
fore all the courts in London, and the whole of the 
written authorities on English jurisprudence were 
diligently ransacked, they failed to arrive at a satis- 
factory decision. At last the English government in 
despair asked its ambassador at Constantinople to in- 
quire if the matter could not be settled in accordance 
with the religious or civil law of Turkey. The ambas- 
sadur communicated with the Porte on the subject, 
which referred to the Sheikh-ul-Islam, who found in 
a fetra of Ali Effendi’s a passage which entirely solved 
the difficulty. The ambassador accordingly sent a col- 


lection of these fetras to London for translation into 
English, and wrote a letter of thanks to the Sheikh-ul- 
Islam. Oh! happy followers of Mahomet! Beholda 
nation like the English, which, although it has arrived 
at the highest pitch of civilization, is not able to de- 
cide a lawsuit by means of its own tribunals, but is 
compelled to have recourse to our holy laws, and trans- 
late them for the benefit of its own courts of justice! 
Such an incident can only have the effect of placing in 
their true light the perfection of our religious laws, of 
enhancing the reputation of Islamism and of doing us 
the highest honor.’”’ The English ambassador pro- 
nounces the story untrue. ; 
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CURRENT TOPICS. 


| herms a period of thirty years during which ad- 

mission to the bar of this State has been toa 
great extent a merely formal matter, the ancient re- 
quirement of a term of clerkship has been restored, 
and those who hereafter ask to come into the legal 
profession must give evidence that they are familiar 
not only with the theory of the law but that they 
have, at least, had an opportunity to learn some- 
thing of the routine work which the attorney holds 
himself out as capable of performing. By the rules 
regulating admission to the bar, adopted by the 
Court of Appeals on the 28th ult., and which went 
into effect on the first day of the present month, three 
very important changes have been made. First. The 
examinations for admission, when not conducted by 
the court, are to be conducted by a committee of 
three lawyers of not less than seven years’ standing, 
who are to be appointed as heretofore, but are to 
hold their positions for one year. Second. The 
requirement of clerkship in an office is applicable 
to every candidate, no exemption being made of 
those holding the diplomas of law schools. The 
regular period of clerkship is to be three years. 
To graduates of colleges one year allowance is 
to be made, and attendance at a law school will 
also be counted in estimating the time of clerk- 
ship; but no person can be admitted without 
out at least one year’s service in an office. Third. 
The admission after three years’ clerkship is only to 
the degree of attorney, two years’ further study or 
practice and an additional examination being neces- 
sary to entitle to admission as a counselor, The 
effect of these alterations upon the character of the 
bar, though they will not immediately be percepti- 
ble, must be very great. That they will render it 
more learned, more honest, and more influential, 
there can be little doubt. That they will tend to 
separate it from the people to some extent and give 
it somewhat of its ancient exclusiveness, is also 
probable. But if faithfully carried out they must 
result in working a great change for the better, both 
as concerns the profession and the public. If the 
bar is honest and powerful, liberty and justice are 
safe, and it will be honest and powerful so long as 
the barriers which surround it are sufficient to pre- 
vent the incoming of the great multitude of indi- 
viduals who would enter it merely for the purpose 
of making money. Some of this class will undoubt- 

Vou. 16.— No. 14. 





edly come in even now, but the most unscrupulous 
ones will be kept out, and the few who get in will 
be comparatively powerless for harm, 


The changes which have taken place in the laws 
of this State in respect to admission to the bar since 
1845 are somewhat remarkable. At the time of the 
adoption of the Constitution of 1846, a period of 
seven years’ study was an indispensable prerequisite 
to entitle any one to be licensed as an attorney, and 
three years spent in active practice must then ensue 
before he could be permitted to assume the dignity 
of counselor at law. In 1846 there was a strong, 
popular feeling against all class distinction, and the 
constitutional convention of that year embodied 
the popular will in its work. It destroyed many 
political institutions that had undoubtedly outlived 
their usefulness, and had become positive evils, 
The old systems of practice; the separation of law 
and equity; the intermingling of the legislative 
and judicial branches were matters that called for 
reform. But the multitude demanded further 
changes. The judiciary were appointed and the 
popular voice could be heard but indirectly in the 


‘matter, so the convention made the judicial office 


elective. The lawyers were an influential body, and 
the long period of probation required rendered it 
impossible for the great majority of citizens to hope 
for admission to the bar, accordingly the bar was 
thrown open to ‘‘every male citizen of the age of 
twenty-one years, of good moral character, of the 
requisite qualifications of learning and ability.” But 
this did not let in every one, and, of course, did not 
satisfy the popular demand; consequently, in 1847, 
the legislature enacted that any person of good 
moral character, although not admitted as an at- 
torney, might act as such if specially authorized in 
writing by the party employing him or personally 
nominated in open court. But the pendulum now 
began to swing backward. The courts declared 
the act of 1847 unconstitutional, and no attempt 
was made to provide a substitute. Laws were made 
indeed authorizing the graduates of certain law 
schools to enter the bar without examination, but 
this was not in the direction of laxity in reference 
to admission to practice. In 1869 the Constitution 
was amended in respect to the judicial organization, 
and the clause restricting the qualification to age 
and general learning and ability, omitted. In 1871 
the legislature authorized the Court of Appeals to 
ordain rules regulating admission, and in accord- 
ance with this authority, rules requiring a term of 
clerkship were promulgated. But graduates of law 
schools were excepted from the operation of these 
rules and this fact gave rise to considerable com- 
plaint. The new Code (§§$ 56 to 60) gives authority 
for the present rules, which will, we are confident, 
meet the approval of the profession generally. 
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Among the most interesting papers read before 
the recent Antwerp Congress were those relating to 
the Egyptian International Tribunals which were 
opened in 1876. As will be remembered in each 
of the courts of first instance, under this system, 
three foreign judges sit with two natives, and in 
the appellate courts five foreigners are associated 
with three natives. Their jurisdiction is only of a 
civil or commercial nature, and criminal questions 
are determined under the old system. All civil and 
commercial questions between native and native, 
or foreigner and foreigner of the same nationality, 
are also outside the new jurisdiction. The countries 
represented in the magistracy comprise the United 
States, England, Germany, Austria, Russia, Italy, 
Belgium, Holland, Denmark, Sweden and Greece. 
The Codes used are substantially those of France. 
The reputation of the tribunals for justice and 
promptness is best evidenced by the fact that na- 
tives assign claims against other natives to foreign- 
ers in order to have suits brought before them. The 
only trouble which has been experienced by the 
courts is the difficulty of carrying out judgments 
affecting the personal interests of the Khedive and 
his family. In other respects they have been de- 
cidedly successful. 


In an article appearing in a recent number of the 
Nineteenth Century, an English magazine, Sir J. F. 
Stephen makes some very valuable suggestions in 
regard to codification. “The great object,” says he, 
“still to be effected is the improvement of the form 
of the law by its condensation and rearrangement. 
This is essentially a literary problem though it is not 
usually regarded in that light, but till it is so re- 
garded and till systematic and organized efforts are 
made for its solution as such, I do not believe that 
codification, except in some isolated subjects, will 
be possible, and I doubt whether an attempt to 
codify other parts of the law would be of much real 
use.” As a first step to the accomplishment of the 
result aimed at, he proposes the publication of a 
series of reports which shall stand to the revised 
reports in the same relation in which the several 
statutes stand to the body of statute law, and which 
should contain that part of the existing reports 
which is still living law, the obsolete, overruled and 
unauthoritative decisions being omitted, and the re- 
ports being shortened by the omission of useless 
matter. He would have the cases reported classi- 
fied according to their subject-matter. To do this 
work he suggests the appointment of a body similar 
to the Council of Law Reporting, to be named the 
Council of Legal Literature. The plan of Mr. 
Stephen has this very important advantage, that the 
work done by the proposed council would be of 
great value to the profession even if a code should 
not result therefrom. 





The enormous amount of litigation in New York 
city is shown by the calendars of the courts at the 
opening of the autumn sessions. The General Term 
of the Supreme Court begins with 327 cases, the 
circuits with 2,475 and one of the Special Terms 
with 250 cases. It is said that the aggregate num- 
ber of cases awaiting trial or argument in the vari- 
ous branches of this court, reach nearly 7,000, of 
which about 5,000 are old, and 2,000 new. In the 
Superior Court, on the jury calendar alone there are 
780 cases. Then there are the Federal courts, with 
a large number of cases waiting, the Court of Com- 
mon Pleas, the Surrogate’s Court, whose pending 
proceedings no man can number, and last, but not 
least in business, the Marine Court, which starts off 
with 38,000 cases on its trial calendar. This vast 
aggregate of business would indicate that the 
courts in New York city were not liable to be idle 
during the coming year, and also that litigation is 
very popular there. As a very considerable propor- 
tion of the suits awaiting trial have been commenced 
since the courts adjourned for their summer vaca- 
tions, the large accumulation of cases is an evi- 
dence that the courts are believed to be honest, that 
adjudications are promptly made and that the ex- 
pense of going to law is not unreasonable. And 
we presume the facts will accord with these indica- 
tions. 


The Central Law Journal, in commenting upon 
certain remarks lately made by a New York judge, 
condemning the allowance of excessive legal fees, 
hints that a judicial officer who is paid a large 
annual salary is not in a position to animad- 
vert upon the allowances usually made to referees 
and counsel, which, as a rule, amount to much less 
than a judge in New York receives for services re- 
quiring no greater ability or learning, and involving 
the expenditure of no more time or labor. There 
is, undoubtedly, something to be said on both sides 
of the question, though the extravagant allowances 
frequently made to referees, who perform little or 
no.service, has long been a scandal to the profes- 
sion in New York city. 





NOTES OF CASES. 


= the case of Wassum v. Feeney, 121 Mass. 98, it 

is held that, although an infant is disqualified 
from serving as a juror, yet, if his name is on the 
list of jurors returned and impaneled, his serving 
as a juror does not entitle a party against whom a 
verdict has been rendered to have the verdict set 
aside, although he was ignorant of the fact of minor- 
ity until after the verdict. This isin accordance 
with the general rule that, when a party has had an 
opportunity of challenge, no disqualification of a 
juror entitles him to a new trial after verdict, which 
has been applied where the disqualification was 
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interest or relationship. Jeffries v. Randall, 14 Mass. 
205; Woodward v. Deane, 113 id. 297. It was even 
applied in a capital case, where the juror was not of 
the county or vicinage, as required by the Constitu- 
tion. Anonymous, cited, 1 Pick. 41, 42. So, also, 
where the juror was disqualified by alienage, and 
the fact was not known until after verdict. Hol- 
lingsworth v. Duane, 4 Dall. 353; State v. Quarrel, 2 
Bay 150; Presbury v. Commonwealth, 9 Dana, 203; 
Rex v. Sutton, 8 B. & C. 417. In the case of Chelsea 
Water- Works Oo., 10 Exch, 731, Baron Parke said: 
‘*In the case of a trial by a jury de medietate 
linguae, which, by the 47th section of the jury 
act, is expressly reserved to an alien, he may not 
know whether proper persons are on a jury, yet, if 
he was found guilty and sentenced to death, the 
verdict would not be set aside because he was tried 
by improper persons, for he ought to have challenged 
them.” See, also, Selleck v. Sugar Hollow T, Co., 13 
Conn. 453; Greenup v. Stoker, 3 Gilm. 202. See, 
however, as maintaining a different doctrine, State 
v. Babcock, 1 Conn. 401; Guykowshi v. People, 1 
Scam. 476; Briggs v. Georgia, 15 Vt. 61. In the 
latter case it was held that the want of a freehold 
qualification in a juror unknown at the time of the 
trial, was ground for setting aside a verdict. In 
Mann v. Fairlee, 44 Vt. 672, the summoning of a juror 
who was of a class of citizens from which jurors 
might be selected, but whose name was not in the 
jury box, was held ground for a new trial. See, 
also, The King v. Tremaine, 7D. & R. 684; 5 B. & 
C. 254. But see, as sustaining the principal case, 
Page v. Danvers, 7 Metc. 326; Case of a Juryman, 
12 East, 231, note; Hill v. Yates, id. 229. In 
Rex v. Sutton, supra, Lord Tenterden said: ‘* I am 
not aware that a new trial has ever been granted on 
the ground that a juror was liable to be challenged 
if the party had an opportunity of making the 
challenge.” 


In the case of Low v. Elwell, 121 Mass. 309, it 
is held that the owner of land who forcibly enters 
thereon and ejects, without unnecessary force, a 
tenant at sufferance, who has had reasonable notice 
to quit, is not liable to an action for assault. This 
decision is probably supported by the recent English 
cases, though there are authorities in the other 
direction. In Hillary v. Gay, 6 C. & P. 284, it was 
held that if the landlord, after the expiration of the 
tenancy, by force puts the tenant’s wife and furni- 
ture into the street, he is liable to an action quare 
clausum fregit. In Newton v. Harland, 1 Man. & Gr. 
644, it was held that under such circumstances the 
landlord was liable to an action of trespass for as- 
sault and battery. See, also, as supporting a simi- 
lar doctrine, Dustin v. Cowdry, 23 Vt. 631; Stearns 
v. Sampson, 59 Me. 568; Page v. DePuy, 40 Ill. 506; 
Reeder v. Purdy, 41 id. 279; Sampson v. Henry, 11 
Pick. 379, and 138 id. 76; Larken v. Avery, 23 
Conn, 304. The case of Newton v. Harland, supra, was 





overruled, however, in Blades v. Higgs, 10 C. B. 
(N. 8.) 718, which was an action of assault for tak- 
ing personal property forcibly from plaintiff’s hands, 
See, also, Harvey v. Bridges, 14M. & W. 437; Davisv. 
Burrill, 10 C. B, 821, 825. See as overruling Samp- 
son v. Henry, 11 Pick. 379, upon the question of as- 
sault, Hames v. Prentice, 8 Cush. 337; Curtis v. 
Galvin, 1 Allen, 215. Also, Mugford v. Richardson, 
6 id. 76; Winter v. Stevens, 9 id. 526. Other 
American decisions of weight sustain the ruling in 
the principal case. Jackson v. Farmer, 9 Wend. 201; 
Overdeer v. Lewis, 1 W. & 8. 90; Kellam v. Jamson, 
17 Penn. St. 467; Stearns v. Sampson, 59 Me. 568; 
Sterling v. Warden, 51 N. H. 217. See, also, 4 Am. 
Law Rev. 429, where the different decisions upon 
the subject are carefully examined, and 4 Kent’s 
Com. (12th ed.) 118, note 1, and cases cited. 


A somewhat novel question was involved in the 
case of Rice v. Coolidge, 121 Mass, 398. The decla- 
ration alleged that in a suit for divorce brought in 
Iowa, between persons not parties to this action, 
defendant suborned witnesses to falsely testify that 
a party to that suit had committed adultery with 
plaintiff in this, and did other acts in connection, 
having the effect to defame and with the purpose of 
defaming plaintiff. Upon demurrer to the declara- 
tion, it was held that the action was maintainable, 
The general rule in England is, that judges, coun- 
sel, parties and witnesses are absolutely exempted 
from liability to an action for defamatory words 
published in the course of judicial proceedings. 
Henderson v. Broomhead, 4 H. & N. 569; Revis v. 
Smith, 18 C. B. 126; Dawkins v. Rokeby, L. R., 8 Q. 
B. 255; Seaman v. Nethercliff, L. R., 1 C. P. D. 540. 
This qualification of the doctrine exists in this coun- 
try in respect to parties, counsel and witnesses, that 
in order to be privileged, their statements made in 
the course of an action must be pertinent and ma- 
terial to the case. White v. Carrol, 42 N. Y. 161; 1 Am. 
503; Smith v. Howard, 28 Iowa, 51; Barnes v. Mc Crate, 
82 Me. 442; Kidder v. Parkhurst, 3 Allen, 393; Hoar 
v. Wood, 3 Metc. 193. The court, in the principal 
case, decides, however, that the privilege does not 
extend beyond the classes named. Thus, if a wit- 
ness, at the instigation of a party, swears to a de- 
famatory falsehood, and a counsel comments on it, 
knowing it to be false, the person injured has no 
action against either counsel, witness or party, but 
if a stranger to the suit instigates such false 
swearing he is liable. In the cases of Bostwick v. 
Lewis, 2 Day, 447, and Smith v. Lewis, 3 Johns. 157, 
Lewis brought an action in Connecticut against sev- 
eral defendants and prevailed. Afterward, Bost- 
wick, one of the defendants in the original action, 
brought suit in Connecticut against Lewis for sub- 
orning a witness in that action; and Smith, another 
defendant, brought a similar action in New York, 
It was held, in each case, that the action could not 
be maintained because, as was said by Kent, J., it 
was “an attempt to overhaul the merits of a former 
suit.” See, also, to the same effect, Dunlop v. Glid- 
den, 31 Me. 435. 
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DEAD-LETTER LAWS. 


Mock reproach is justly thrown upon the admin- 

istration of justice by the failure to execute the 
laws. Complaints arise on every hand that crime 
is rampant and increasing, and that the laws are not 
stringent enough. The difficulty arises not so much 
from want or inadequacy of legislation, as from the 
indifference of society and the consequent laxity of 
execution of existing laws. The community seems 
to satisfy itself by enacting wholesome statutes, and 
after that quietly disregarding them. There is a 
formalism in law as in morals and religion. Francis 
the First of France built a connecting passage be- 
tween the apartments of his mistress and his oratory, 
and on his return from his nocturnal visits to his 
favorite was wont to spend a few moments on his 
knees in prayer. As the amorous monarch deemed 
that his sin was atoned by his devotion, so society 
compounds for the commission of many offenses by 
a vigorous statutory denunciation of them. 

Much of the attention of legislators and magis- 
trates has been devoted to the endeavor to avert the 
most common and the most inevitable of events — 
the death of human beings. A very interesting 
chapter might be made of the subjects of this 
branch of legislation, and a review of the infinite 
minuteness of detail which the law has descended 
to, and the inquisitorial supervision which it has 
adopted, in the attempt to make human beings care- 
ful and considerate of the lives of others, and even 
of their own. It would seem as if a very small 
approximation toward safety had been the result of 
all this thought and care. The disasters of the Ash- 
tabula bridge and the Brooklyn theater were only 
rather unusually emphatic declarations of the in- 
superable truth, that it is vain to struggle against 
the dread forces of nature, when allied with the 
parsimony, ignorance, indifference, carelessness, and 
recklessness of mankind. Our laws regulating the 
construction and care of steam-boilers, bridges, and 
buildings, public and private; the conduct of navi- 
gation and public travel; the manufacture and care 
of explosive substances; the sale of alcoholic liquors 
and poisons; the management of infectious diseases ; 
the custody of dangerous animals; the practice of 
medicine; and supervising many other similar mat- 
ters—all these cannot restrain frost, flame, pesti- 
lence, lightning, tempest and hidden vapors, nor 
render mankind intelligent, vigilant and consid- 
erate. 

Human life is not always safe from the moral 
indifference of mankind. Our statute book con- 
tains a stringent law against duelling, including the 
case of persons going out of the State for the pur- 
pose of fighting a duel; and yet it has recently been 
demonstrated that persons may with impunity dis- 
obey this law without even exciting an attempt to 
enforce its provisions. It may be urged that in the 





instance referred to the inaction of the public 
authorities was in great measure attributable to the 
absurdly bloodless event of the combat, but that is 
really a very slender excuse. Of a still graver com- 
plexion is the case of one who with impunity kills 
another upon the pretext of injured honor. This is 
the most serious example of a dead-letter law. Both 
human and divine law enact, “thou shalt not kill;” 
but if a man can bring himself to believe, or at least 
to say, that another has seduced his wife or his sister 
or his daughter, he may safely kill him unwarned 
and at sight. The most extraordinary feature of 
this case is that the act which constitutes the excuse 
for the killing is not one which our law forbids. 
Society seems to have left the punishment of it to 
individual caprice and revenge. 

It is not a little remarkable that the very laws to 
infractions of which the magistrate is required par- 
ticularly to draw the attention of the grand jury in 
every charge to that body, namely, the laws against 
usury, bribery, lotteries, extortion, violations of ex- 
cise provisions, and circulation of obscene literature, 
are the most prominent examples of dead-letter 
laws. The amount of money loaned on legal inter- 
est is less than that for which usury is exacted. Not 
an election is held, from highest to lowest, at which 
candidates do not openly and by wholesale buy votes. 
Lotteries, and the sale of lottery tickets, are winked 
at even in the cause of religion, as at church fairs. 
The excise laws are defiantly violated, especially on 
Sundays. Obscene literature is common, and every 
picture shop and news-room has semi-obscene prints 
prominently exposed to sale. Once in a while the 
judge lays special emphasis in his charge to the 
grand jury on these things, and this uniformly 
amuses his audience. When he speaks of extortion 
and bribery the lawyers wink at the sheriff, district 
attorney and county clerk, who have all notoriously 
been guilty of bribery at the last election, and of 
whom the first charges for hundreds of untraveled 
miles, and the last for hundreds of unwritten folios. 
There is always within hearing some note-shaver or 
mortgage-smasher, and some hotel or saloon keeper 
who keeps open bar on Sunday. But cui bono? The 
persons who ought to tremble are as unconcerned 
as Ralph Waldo Emerson was about the minister’s 
prayer. Some years ago the Yankee philosopher 
had delivered an oration before a literary society of 
Middlebury College, in the college chapel. His 
address was succeeded by a prayer from an old- 
fashioned clergyman, who did not approve of Mr. 
Emerson’s ideas, and who prayed among other 
things that ‘‘ the Lord would deliver them from ever 
hearing any more such transcendental nonsense as 
they had just listened to from that sacred desk.” 
After the meeting was out, Mr. Emerson inquired 
the clergyman’s name, and on being informed, 
quietly remarked, ‘‘he seems a very conscientious, 
plain-spoken man.” So the officials aforesaid, and 
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the members of the bar, and the audience at large 
will praise the judge’s charge, and forget it, and 
the grand jury will drink it in, and disregard it. 
The charge is just as much a dead-letter as the laws 
in question. It is requisite and proper and all that, 
just as going to church is, but it goes in at one ear 
and out at the other. The judge is paid for saying 
these things, among others, and does his duty, and 
that is the end of it. The jury listen respectfully, 
but no one appears to present any such offenses, and 
they are too busy or indifferent to hunt up cases of 
infraction, or call attention to those which have 
come to their knowledge. 

There is a law in this State against ‘‘ profane 
cursing and swearing.” Few outside the legal ranks 
are probably aware of it. Otherwise there might 
possibly be less of this class of objurgation. The 
law is a very respectable one to have on the statute 
books. It will look well in history. But it is the 
most hopelessly defunct and embalmed of all dead- 
letter laws —a perfect mummy. Not even the large 
income which the State might derive from its en- 
forcement seems to induce even an occasional airing 
of it. A dollar apiece for every profane oath! — 
what an El Dorado is enveloped in that idea! In 
the city of New York the public authorities might 
speedily pay off the municipal debt by a rigid 
enforcement of the law for a few weeks. Put the 
police into the hotels, Wall street and the political 
head-quarters, and the thing would be done. Assum- 
ing that other States have similar laws, we doubt 
not that the penalties for the swearing over the re- 
sult of the last Presidential election would have 
wiped out the national debt. Here then would 
seem to be a panacea for all our monetary troubles 
of State and nation. Why then is not this law 
enforced ? Possibly because of the peculiar alterna- 
tive punishment adjudged in case of conviction and 
nen-payment of the dollar, imprisonment for not 
less than one day nor more than three days ‘ina 
room separate from all other prisoners.” Lack of 
apartments for convicted and impecunious swearers, 
and the possibility that many would elect to be 
boarded at the public expense for one, two or three 
days, rather than part with the dollar, stand in the 
way of enforcing this law. 

The law prohibits the discharge of guns, pistols, 
rockets, squibs, crackers, or other fire-works within 
a quarter of a mile of any building, on Christmas 
day, the last day of December, New Year’s day, 
Washington’s birthday, or the Fourth of July, under 
penalty of forfeiting five dollars for the poor. It 
may occur to some that it would be more sensible to 
prohibit these indulgences on every day except those 
specified, or, at least, to make the prohibition uni- 
versal, but probably the law-makers knew best. We 
wish, however, that somebody would explain to us 
this peculiar tenderness for the last day of the year. 
Are edifices more apt to burn on that day than on 





any other ? Is it a public occasion or holiday, within 
the meaning of the title of this act? We can hardly 
believe that this provision about the last day of the 
year is merely sentimental. It seems to us, more- 
over, that the most important day, so far as the lia- 
bility of danger of fire is concerned, has been omit- 
ted, namely, the first of May, or ‘‘moving day,” 
when the streets are full of goods of an inflamma- 
ble character, and houses are open and exposed. 

Our Sunday law is notoriously a dead letter. No 
man may lawfully travel on Sunday, except in cases 
of charity or necessity, or in attending church within 
twenty miles, and yet there is more pleasure-riding 
on Sunday than on any other day of the week, and 
railroad trains are, on some routes, regularly run for 
public travel, and steambouts ply our great river 
both for pleasure and business. No man may law- 
fully sell alcoholic liquors on Sunday, except to 
lodgers in his inn, or to persons actually and law- 
fully traveling, and yet there is more alcohol con- 
sumed on Sunday than on any other day, perhaps 
than on all other days of the week. We never 
could understand this exception in favor of trav- 
elers. Is it because they are ‘‘dryer” than other 
people, and the law, in its charity, makes allow- 
ance for this fact, or is it because the movement of 
travel is presumed to work off the effect which 
might be deleterious to one not traveling? Noman 
may lawfully expose any wares or merchandise, ex- 
cept meats, milk and fish (not even fruit and herbs), 
on Sunday, but this does not prevent the untimely 
awakening of the citizen from his slumber on Sunday 
morning by the fiendish screaming of newsboys; an 
abuse which the law quietly ignores, although it 
forbids the proprietor of one of these 1ewspapers 
to recover compensation for an advertisement in its 
columns. 

Our statutes enact that “it shall be the duty of all 
officers concerned in the administration of justice, 
to attend at the place where they shall know, or be 
informed that any race is about to be run contrary 
to the provisions of law, and there give notice of 
the illegality thereof, and endeavor to prevent such 
race by dispersing the persons collected for the pur- 
pose of attending the same,” etc. It is our belief 
that if the sheriff ever attends on such occasions, it 
is to run a horse himself, or to bet on some other 
man’s horse. The same law absolutely prohibits all 
horse-racing in the town of New Utrecht, in the 
county of Kings, and punishes the infraction by fine 
and imprisonment, and the forfeiture, by the owner, 
of the value of the horse. Will some inhabitant of 
said town kindly step forward and explain why 
‘‘this is thus?” And at the same time will the 
said inhabitant inform us whether horse-racing is 
really unknown in the said town ? 

It is true that the legislature, in 1851, enacted an 
elaborate and stringent law for the suppression of 
gambling, but so far as we know it is a complete 








234 


THE ALBANY LAW JOURNAL. 











—_ 


dead-letter. Occasionally the police authorities in 
our large cities make a descent on a gaming-place ; 
occasionally, perhaps, one is broken up, but gaming 
goes on publicly and unrestrained. At the largest 
and most fashionable watering-place in the country, 
is a magnificent temple dedicated to chance, pre- 
sided over by an ex-member of Congress, and fre- 
quented by the wealthiest and most ‘‘ respectable” 
men in the State, many of them present or past 
legislators, including, likely enough, some of the 
very persons who enacted the law in question. The 
sheriff of the county is bound by law to inform and 
prosecute, and is liable to a fine of $500 for not 
doing so; but he does not seem to know the law. 

Is it not netorious that pugilists train for prize- 
fights within the State, without let or hindrance 
from the ministers of the law? Are not cock-fights 
common? But who ever heard of the instigators of 
the warlike chanticleer languishing in durance vile, 
visited with a fine. Yet the promoter of a cock- 
fight or a rat-fight may be imprisoned a year or fined 
a thousand dollars. 

It may be that some of these things are too trivial 
for the purview of the law. This is not forus to 
pronounce. But would it not be better to be con- 
sistent ? Either enforce such laws or repeal them. 
There was a law, some years ago, against stock- 
gambling, but it was found to be a dead-letter, and 
the legislature repealed it, and now stock gambling 
is not only common but not illegal. This is the bet- 
ter course. By adopting it, if we become wrong, 
we at least cease to render ourselves ridiculous. 


—__>___—_- 


THE RELATIONS OF THE UNITED STATES TO 
EACH OTHER, AS MODIFIED BY THE WAR 
AND THE CONSTITUTIONAL AMENDMENTS. 


HE following paper was read by the Hon. J. Ran- 
dolph Tucker before the Social Science Association 
at its recent convention in Saratoga: 

This Association of Social Science has honored me 
by its invitation to discuss ‘‘The Relations of the 
United States to each other, as modified by the War 
and the Constitutional Amendments.”’ This involves 
a comparison of these relations before and after the 
war, and amendments. 

This social or political problem demands scientific 
investigation, by the inductive method, into the facts 
of our history, with the candor due to its importance. 

That history has five eras: 

1. The Colonial era, or the protoplastic period, from 
1607 to September 5, 1774, when the first Continental 
Congress met. 

2. The Continental Congressional era, from Septem- 
ber 5, 1774, to March 1, 1781. 

8. The Confederation era, from March 1, 1781, to 
March 4, 1789. 

4. The Constitutional era to 1861. 

5. The Constitutional era since 1861. 


1. THE COLONIAL ERA. 
A few preliminary observations will be needed. 
Man has two classes of rights and interests — per- 








sonal or individual, and social or political. Social life 
is essential to him, and society, as the school of his 
race, is divinely ordained for his use. In social life 
man finds protection, and self-development (his indi- 
vidual right and duty) in safety from external intru- 
sion. 

Society combines all its members into an organic 
unity, and creates a social force, under whose protec- 
tion the individual may achieve his destiny, in obedi- 
ence to the law of God, and according to his con- 
science. This society, into which he comes with others 
for mutual assurance, is what is named the nation, 
people, State, Commonwealth, or body politic. Its 
powers are what we call sovereignty, including power 
over persons and the eminent domain, or the power 
over the property of its members. The social force, 
organized by society, we call government — the ex- 
pression of that force, we call law — which the legisla- 
ture enacts, the judiciary applies to persous and prop- 
erty, and the Executive enforces. 

The wodrs of the Greeks (a singular noun from modus 
—many), the populus (same root), or civitas, or res 
publica, of the Romans; the nation, State, body- 
politic, or Commonwealth of modern times, is that 
body of human beings, who are united in one common 
society for internal peace and order, and for external 
protection. This accords with Cicero’s definition: 
* Populus autem non omnis hominum coetus, quoquo 
modo congregatus, sed coetus multitudinis juris consensu 
et utilitatis communione sociatus.’’ De Rep. Lib. 1, 25. 
The vinculum juris is essential, and a community of 
benefits. Whatever authority, therefure, such society 
may rightfully exercise over its members, is called 
sovereignty. 

But society can only act upon its members through 
its organic agency, government, to which it delegates 
certain powers out of the sum of its sovereignty, 
which powers, though sovereign powers, do not con- 
stitute the government, the sovereignty. 

The sovereignty, the original authority in society, is 
unimpaired by the delegation to the government of 
powers, coupled with the trust duty to exercise them 
according to the will of society, and for its benefit, and 
that of its members. 

In the succeeding discussion, the words “ civil body- 
politic’? (taken from a celebrated paper hereafter 
cited), will be used, as the generic term for the “ coetus 
hominum, sociatus juris consensu et utilitatis communi- 
one,” rather than the word nation or people, State or 
Commonwealth, because better defining the political 
body of citizens —the wodrs and the civis, diverse from 
the rAnfos moAtwv Of Aristotle, or the mass of citizens, 
or those who took part in the government. 

It is not a mere conglomeration of men, but an as- 
similation of men, under the bond of law, into one 
body, for the purposes of the social state, in which is 
vested the sovereignty over persons and things for the 
common good of all. 

Such a body may be nomadic, as the Hebrews in the 
Wilderness, or stationary, as the States (Stare) of Eu- 
rope within fixed bounds. It may crystallize about the 
family nucleus, and hence be called a nation (nasco- 
natus), or be brought into one by external force, or by 
pre-contract, or by fortuity and acquiescence or after- 
consent, or by colonization of members from a parent 
State. The genesis of every civil body-politic has one 
or other of these sources. But each and all involve 
the common weal (Commonwealth), or the communion 
of many for one social life. 
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Colonization is as old as the race. The instincts of 
human nature lead men to better their condition by 
settling new countries with the overflowing population 
of the older ones. Seeds of the old stock are thus 
borne to other lands, and the colony is the proto-plasm 
of a new civil body-politic. 

The principles of British colonization, and the rela- 
tions of the colonies to the mother country, and inter 
se may be gathered from the decisions of the British 
courts. 

There were three forms of colonization: 

1. By conquest or cession from a Christian power. 
In these cases the prior laws prevailed until changed 
by the Crown of England. This was the case of New 
York, ceded by Holland. Calvin’s Case, 7 Coke, 17, b; 
Attorney-General v. Stewart, 2 Merivale, 158; Campbell 
v. Hall, 1 Cowper, 211. 

2. By conquest or cession from an infidel power. 
Here it was doubtful if any prior laws continued; 
certainly none contrary to the law of God. Same cases; 
Blankhard v. Galdy, 2 Salk. 411; 4 Mod. 222; Anon., 2 
P. Wms. 75. 

3. Colonization of an unoccupied country, or vacated 
by the original people. 

Though in Smith v. Brown, 2 Salk. 666, Lord Holt 
thought otherwise, yet in other cases the better opin- 
ion has prevailed, that the American colonies come 
under this form of colonization, and thus have been 
held to have brought with them the English law in 
force at the time of their settlement. Same cases; Rex 
v. Vaughn, 4 Burr. 2500; Penn v. Lord Baltimore, 1 
Ves., Sr., 444; Johnson v. McIntosh, 8 Wheat. 543; 
1 Story’s Com. on Const’n, § 152. 

Each colony brought the liberties and the laws of 
England, as the settlers enjoyed them on leaving the 
fatherland. Each colony was a dependent dominion, 
but distinct from, and no part of the parent country. 
1 Blacks. Com., § 4, p. 100; 1 Stephens’ Com. 103-4. 

In consequence of this, each colony was a dominion, 
distinct from and no part of any other, and though 
each was dependent on Great Britain, it was inde- 
pendent of every other. No colony took part in the 
British government, and a fortiori, exercised no in- 
fluence upon the policy of the sister colonies. 

As to the power of the parent country, several opin- 
ions prevailed. In all it was conceded that the King 
could not legislate for these American colonies. 

Lord North and his adherents held that the Parlia- 
ment could legislate in all cases whatever, and so de- 
clared in 6 Geo. ILI, c. 12. Many others (Burke among 
them), and many Americans conceded the power of 
legislation upon all subjects affecting the interests of 
the British Empire and its general commerce, while 
others denied all power of legislation whatever. 

Looking to the supervision reserved in many of the 
charters, that colonial legislation should not be * con- 
trary to the laws and statutes of our realm of Eng- 
land;” to the general commercial regulations, ac- 
quiesced in by the colonies; to the practice of Parlia- 
ment, since our independence, with respect to her 
other colonies (1 Stephens’ Com. 106; 18 Geo. III, c. 
12, 1778), and the abolition of slavery in the colonies 
by the act of 3 and 4 Wm. 4th, c. 73, candor com- 
pels the admission of some legislative power in 
Parliament over the colonies. But justice demands, 
that in 1877, we should repudiate with our forefathers 
the right of taxation claimed by the Parliament in 
the colonies, and that the sole power of taxation for 
each colony was in its own distinct colonial assembly. 





The separateness of these colonial ‘dependencies will 
appear from many considerations. 

First. Take the first colony, Virginia. Named before 
its birth in Edmund Spenser’s dedication of the Fairie 
Queen to ‘‘ Elizabeth, by the grace of God, Queen of 
England, France, and Ireland, and Virginia,’’ she set- 
tled under her charter of April 10, 1606, on the Pow- 
hattan River, in May, 1607. Two colonies, by this and 
later charters, were authorized, not to be settled within 
one hundred miles of each other. No person was to 
settle in either without the consent, in writing, of the 
council of the colony. 1 Hen. Stat. at Large, 57, etc. 

A later charter gave power to establish a government 
for Virginia, named a large number of corporators, 
made them a corporation or body-politic, gave power 
to take out any other colonists it chose, to admit or 
expel members, and keep out intruders, etc. 1 Hen. 
Stat. at Large, 91, etc., 98, etc. 

In 1619 the first General Assembly met on the call of 
the Governor; and by ordinance July 24, 1621, a regu- 
lar government was constituted composed of a Gov- 
ernor, a Council, and the House of Burgesses, elected 
by the people. 1 Hen. Stat. at Large, 110. 

Thus was established the first embryo civil body- 
politic in America, dependent upon, but distinct from 
the parent country, with a nucleus about which, by its 
self-organism, it could aggregate the materials of pop- 
ulation, or exclude such, as it pleased. This was a 
fetal Commonwealth —the seedling of a new State. 
This was the Old Dominion. 

In 1623-4, the House of Burgesses, by law, asserted 
its exclusive power of taxation in the colony. 1 Hen. 
Stat. at Large, 124. This was the key-note of British 
liberty —the prophetic announcement of the Ameri- 
can Revolution. It was repeated with more emphasis 
in 1645-6. Id. 320. 

In March, 1651, a treaty was made between the Par- 
liament of the Commonwealth of England, and the 
Colony of Virginia, by which it was agreed that the 
freedom of the coljvuiists was such as belong to the free 
people of England; that the Grand Assembly should 
transact the affairs of Virginia; that the people of 
Virginia should have free trade to all nations, as the 
people of England have; that no taxes of any kind be 
imposed, nor forts be erected, nor garrisons maintained 
in Virginia, but by the consent of the Assembly. 1 
Hen. Stat. at Large, 363, etc. 

During the period of the Commonwealth of England, 
Virginia ,elected her own Governor, and on the death 
of Richard Cromwell, her Assembly declared ‘the 
supreme power of the government of this country 
shall be resident in the Assembly,” and all writs should 
issue inits name, “ until such a command and commis- 
sion come out of England as shall be by the Assembly 
adjudged lawful.’’ Id. 526. 

Thus Virginia asserted her supreme and independent 
power, during the interregnum of regular government 
in England, and acknowledged her conditional depend- 
ence when it was restored, 

Take now the most illustrious of the northern colo- 
nies. The Mayflower pilgrims on the 11th of Novem- 
ber, 1620, signed a written compact, by which they un- 
dertook to plant the first colony in the northern parts 
of Virginia, and covenanted and combined themselves 
‘into a civil body-politic, and to make laws for the 
general good of the colony,” etc. 1 Pitkin, 32-3. 

In 1636 they declared against taxes, but ‘* by consent 
of the body of associates, or their representatives 
legally assembled;”’ thus distinguishing between the 
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people, as the civil body-politic, and their government 
as the delegated agency. 1 Pitkin, 89. 

In 1648, four northern colonies confederated under 
the name of “‘ The United Colonies of New England.” 
Id. 423. 

In 1722, Massachusetts enacted that no tax could be 
imposed but by the consent of the governor, council 
and representatives of the people assembled in Gen- 
eral Court, and like action seems at some time to have 
been taken by each colony. Id. 89, 90-1. 

All the colonies were in like manner settled under 
different charters and authorities, and with like exclu- 
sive rights of self-government. New York, once a 
colony of Holland, became an English colony, under 
patents to the Duke of York in 1664 and 1674 by ces- 
sion or conquest, under the treaty of Breda in 1667. 

Second. The colonial distinctness is shown by the 
diverse forms of their governments. 

1. The provincial governments in New Hampshire, 
New York, New Jersey, Virginia, North Carolina, 
South Carolina and Georgia. 

2. Proprietary or feudal governments for Maryland, 
Pennsylvania and Delaware. 

8. Charter governments for Massachusetts, Rhode 
Island and Connecticut. 

The diversity of these may be seen. 
109; 1 Story on Cons’n, § 159, ete. 

Third. The fundamental laws of each differed. Each 
had the English law existing at the date of its settle- 
ment. New York had, and perhaps still retains, Hol- 
landic institutions and laws, superseded or modified 
by the English government. 

Then, each colony made its own statutory changes in 
the common law, as it was when the colony was set- 
tled. 

No Parliament, and a fortiori, no other colony could 
or did intrude its voice in the enactment of these 
statutes of each colony. 

Besides, each colony had its own quarantine laws; 
its rules of naturalization; its own suffrage qualifica- 
tions; its own coin, to counterfeit which was treason 
against the colony and his majesty; emitted its own 
bills of credit; levied troops; imposed duties on im- 
ports from other colonies; established its own light- 
houses; laid duties on slaves and other articles deemed 
injurious from other colonies, thus regulating com- 
merce; and made treaties and formed confederacies 
with the other colonies. 

Fourth. In 1695 the British government proposed a 
plan of Union for general defense, and for a general 
“* Congress ”’ —the first use of the word in our history. 
The several colonies rejected it. 1 Pitkin, 141-2; 2 
Burk’s Hist. of Va. 322. 

Fifth. In 1754, Dr. Franklin suggested “a plan of 
proposed Union between the several colonies of Massa- 
chusetts,”’ etc. (all being named), and in which Par- 
liament was asked to form one general government in 
America. Commissioners from seven colonies adopted 
the suggestion, but the several colonies rejected it. 1 
Pitkin, 142, etc., 429. 

Sixth. In 1765, a Congress of Commissioners from 
nine colonies, convened on the suggestion of Massa- 
chusetts, for a meeting of the ‘‘committees from the 
legislatures of the several colonies.” It resolved against 
taxation of the colonies, “ but by their respective leg- 
islatures.”’ Id, 442, 446. 


1 Blacks. Com. 


Seventh. But the declaration of the first Continental 
Congress, October 14, 1774, is the most comprehensive 
statement of the inter-colonial relation, as well as 





that of each to Great Britain. 1 Jour. of Cong. 27-8-9. 
They declare: 

“That the inhabitants of the English Colonies in 
North America, by the immutable laws of nature, the 
principles of the English Constitution, and the several 
charters or compacts, have the following rights: 

* Resolved, N. C. D.1, That they are entitled to life, 
liberty and property; and they have never ceded to 
any sovereign power whatever, a right to dispose of 
either without their consent. 

* Resolved, 4, That the foundation of English liberty, 
and of all free government, is a right in the people to 
= in their legislative council; and as the 

‘nglish colonies are not represented, and from their 
local, and other circumstances, cannot properly be 
represented in the British Parliament, they are en- 
titled to a free and exclusive power of legislation in 
their several provincial legislatures, where their right 
of representation can alone be preserved, in all cases of 
taxation and internal polity, subject only to the nega- 
tive of their sovereign, in such manner as has been 
heretofore used and accustomed; but, from the neces- 
sity of the case, and a regard to the mutual interest of 
both countries, we cheerfully consent to the operation 
of such acts of the British Purliament as are bona fide, 
restrained to the regulation of our external commerce, 
for the purpose of securing the commercial advantages 
of the whole empire to the mother country, and the 
commercial benefits of its respective members; exclud- 
ing every idea of taxation, internal or external, for 
raising a revenue on the subjects iu America, without 
their consent. 

** Resolved, N. C. D. 5, That the respective colonies 
are entitled to the common law of England, and more 
especially to the great and inestimable privilege of be- 
ing tried by the peers of the vicinage, according to the 
course of that law. 

** Resolved, N. C. D. 7, That these, his majesty’s 
colonies, are likewise entitled to all the immunities 
and privileges granted and confirmed to them by royal 
charters, or secured by their several codes of provincial 
laws. 

* Resolved, N. C. D. 9, That the keeping a standing 
Army in these colonies, in times of peace, without the 
consent of the legislature of that colony in which such 
Army is kept, is against law. 

‘* All and each of which the aforesaid deputies, in be- 
half of themselves and their constituents, do claim, 
demand and insist on, as their indubitable rights and 
liberties; which cannot be legally taken from them, 
altered or abridged by any power whatever, without 
their own consent, by their representatives in their sev- 
eral provincial legislatures.” 

Eighth. Conclusive authority upon this point is not 
wanting. 

Grotius says: ‘‘ When a people, by one consent, go 
to form colonies, it is the original of a new and inde- 
pendent people, for they are not sent out to be slaves, 
but to enjoy equal privileges and freedom.’’ De Jure 
belli et pacis— Lib. 2, c. 9, § 10. 

In a letter supposed to be Edmund Burke’s, dated 
May 19, 1774, he says, speaking of the colonies, the 
crown, ‘‘ by most solemn compacts, did form them 
into separate civil States, with all the powers of distinct 
legislation and government.”’ * © * * 
that it was manifestly the royal intention “to form 
those colonies into distinct States * * * dependent 
on the crown, but not on the Parliament of England.”’ 
Their history ‘‘fully demonstrates that they were 
really and intentionally created distinct States, and ex- 
empted from the authority of Parliament, and noth- 
ing but an act of Union, made with their own consent, 
can annex them to the realm, or subject them to its 
legislature.”” Amer. Arch. (4th series, vol. 1), 337. 

Judge Story says: ‘The colonial legislatures, with 
the restrictions necessarily arising from their depend- 
ency on Great Britain, were sovereign within the 
limits of their respective territories: * * * all the 
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colonies considered themselves, not as parcel of the 
realm of Great Britain, but as dependencies of the 
British crown, and owing allegiance thereto, the King 
being their supreme and sovereign lord.’’ 1 Story on 
Const., §§ 171,175. And again, §177, he says: “Though 
the colonies had acommon origin, and owed a eommon 
allegiance, and the inhabitants of each were British 
subjects, they had no direct politieal connection with 
each other. Each was independent of all the others; 
each, in a limited sense, was sovereign within its own 
territory. There was neither alliance nor confederacy 
between them. The assembly of one province could 
not make laws for another. They were known only as 
dependencies,” etc. 

Judge Curtis (Hist. of C. U.S., p. 7, 8), says: ** The 
colonies had no direct political connection with each 
other before the Revolution commenced, but each was 
a distinct community, with its own separate political 
organization, and without any power of legislation for 
any but its own inhabitants,”’ eto. 

Both Story and Curtis state these doctrines, with 
this qualification : 

* But although the colonies were independent of 
each other im respect to their domestic concerns, they 
were not wholly aliem to eack other. On the contrary, 
they were fellow-subjects, and for many purposes one 
people. Every colonist had aright to inhabit, if he 
pleased, in any other colony, and as a British subject 
he was capable of inheriting*lands by descent in every 
other colony.” 1 Story on Const., § 178; 1 Curtis’ 
Hist. C. U. 8. 9. 

This passage is justly subject to criticism. For it is 
not pretended that the law of inheritance was fixed 
by any other authority than that of each colonial leg- 
islature for its own lands. A Briton may now inherit 
land in Virginia (act 1867), but he inherits by Virginia 
law, and his power to do ao, does not make Britons and 
Virginians one people. The right to inherit land de- 
pends on the lex loci rei sitae, and heirship must be 
traced by that law. Thus a Scotchman, though no 
alien in England (since Scotland and England are now 
one kingdom), cannot inherit land of his father in 
England, though legitimate by Scotch law, if illegiti- 
mate by English law. Birth-Whistle v. Vardill, 7 
Clarke & Finnally, 825. 

The capacity to inherit or hold land in a colony, was 
due to the tie of allegiance. In Calvin’s Case, 7 Coke, 
therefore, when Scotland and England were two sepa- 
rate kingdoms, under JamesI of England, who was 
James ¥I of Scotland, and had no political ligament 
but the common crown, and whose peoples were not 
one people, it was held that Calvin, a Scot, could hold 
land in England by virtue of his allegiance to the 
person of the King of both countries. 

So that the test applied by these eminent jurists to 
establish that the colonies were in this sense one peo- 
ple, fails utterly. It is no test at all. It depends on 
a fact, having no relation to the oneness of the people 
of the colonies. In the one case above cited, inheri- 
tance did not follow from the oneness of a people, and 
yet in the otherit resulted, because of the common tie 
of allegiance when there is no oneuess. 

But subsequent history settles the question. If 
during the colonial dependency, a citizen of one colony 
could inhabit in another, with all the rights of its own 
citizens, by virtue of being a British subject (which 
the terms of the original charter do not justify us in 
believing), it grew out of the common ligament of the 
crown —the allegiance of all to a common sovereign. 





For I find in 1779, Virginia defined citizenship, and 
gave “to the free inhabitants of every of the States, 
parties to the American Confederation, paupers, vaga- 
bonds and fugitives from justice excepted,” all rights 
of citizens within this Commonwealth. 10 Hen. Stat. 
at Large, 129,130. The privilege, as well as the excep- 
tion, proves that the oneness of the colonies deduced 
by these eminent jurists from the freedom of inhabit- 
ancy and inheritance, grew only out of the common 
allegiance which, when broken, left the colonies and 
the people of each, separate and distinct. But whether 
& previous right to inherit land was taken away by the 
severance of colonial allegiance may be doubted, in 
view of certain dicta in Calvin’s Case, 7 Coke, 20 b, and 
of the cases in respect to the ante-nati in England and 
America. Doe v. Acklam,9 E. C. L. R. 779; R. v. 
Sevva, 61 id. 53; Blythe v. Rochester, 7 Wheat. 535; 
Inglis v. Trustees, 8 Peters, 99; McIlvaine v. Coxe, 4 
Cr. 34. 

But upon this point the provisions of the subsequent 
articles of confederation (§ 4), and of the Constitution 
(art. 4, § 2), securing citizen rights to the people of the 
several States in every other, would seem to conclude 
the question against the views of Judges Story and 
Curtis. 

But the whole difficulty is in the meaning of the 
words “one people,’ as used by Justice Story. If he 
means one people, in the sense that all were Britons — 
that all were under one King, etc. — there is no contro- 
versy. But the question we are discussing is, what 
political relation did they hold to each other? Were 
they one civil body-politic? It is conceded neither had 
any authority over or within any other; that neither 
was a part of the mother country, and was, therefore, 
no part of any other. Non-alienage of the inhabitants 
of one in every other has been explained. Where 
then was there a shadow of political unity? 

ln fact, as each was sovereign (by Judge Story’s con- 
cession), except as the crown or Parliament held su- 
premacy over each, the overthrow of their supremacy 
left the colony with absolute sovereignty. Its colonial 
sovereignty was conditioned upon its dependency to 
Great Britain. Independency of Great Britain de- 
termined the condition, and left its sovereignty abso- 
lute. 

Each colony, by a separate ligament, was bound to 
Great Britain asadependency. That distinct liga- 
ment being severed, each fell from the parent stem, a 
separate Commonwealth independent of the mother 
country, as of every other. The acorns hanging from 
an English oak have several ties to the sturdy tree, but 
falling to the earth, each is the germ, the proto-plasm 
of a new and distinct life, each independent of its 
parent, as of every other. There is a moral brother- 
hood and sympathy between children of a common 
mother. But each has his distinct faculties, his own 
will, his separate and independent life, free from the 
control or legal influence of his brethren. 

While, therefore, conceding in full force the affini- 
ties and sympathies between the colonies, the philo- 
sophic historian must deny all political bonds between 
them, and maintain their absolute political independ- 
ence as civil bodies- politic. 

This point has been more dwelt upon, because a 
primordial unity between the colonies, being assumed 
or conceded, has led to radical errors in the subsequent 
history of the colonies, emerging into their condition 
as States. 
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Il. Tue CONTINENTAL CONGRESSIONAL ERA. 


On the 5th of September, 1774, a Congress of twelve 
colonies met at Carpenter's Hall in Philadelphia. 

First. What was its nature, and whom did it repre- 
sent, and for whom act? 

Second. Whence did it derive its powers? 

Let its own journal and the official records decide. 

1. The Virginia Burgesses, dissolved by Lord Dun- 
more, met in Williamsburg, May 26, 1774, and recom- 
mended inter alia, that deputies be appointed “ from 
the several colonies” to meet in ‘** General Congress at 
such place annually” as shall be convenient; there “ to 
deliberate on those general measures which the united 
interests of America may from time to time require.’’ 
Amer. Arch. (4th series, vol. 1), 350-1. Rhode Island 
on June 15, 1774, concurred (id. 416-7), and Massachu- 
setts June 17, 1774 (id. 421-2), resolved that ‘a meeting 
of committees from the several colonies was proper to 
determine upon wise measures, to be recommended to 
all the colonies,”’ eto. 

The credentials of the several delegations may be 
seen. Amer. Arch. (4th series, vol. 1), 893, eto.; 1 Jour. 
Cong. 4to 10. Each of them appointed deputies, to 
act for and in behalf of this colony or province. 


The journal opens thus: 

‘*“A number of delegates chosen and appointed by 
the several colonies and provinces in North America, 
to meet and hold a Congress,”’ etc. 

Each colony, by its deputies, had one vote. 1 Jour. 
11. 
Congress issued six addresses, in all of which, but one, 
the name of every colony was mentioned, as by its 
deputies the authority for the address, thus: ‘ The 
good people of the several colonies of New Hamp- 
shire,” etc. (naming all). 1 Jour. 27, 31-36, 43, 55-63. 
And so in similar form in the others. 

In the one exception to this statement, the address 
is to the inhabitants of the colonies, and in that, while 
omitting the names of the colonies in naming the 
deputies, they are all named in connection with the 
parties addressed. Thus: ‘‘ We, the delegates ap- 
pointed by the good people of these colonies to meet 
in Philadelphia in September last, for the purposes 
mentioned by our respective constituents,” ete. This 
is preceded by acaption: ‘ To the inhabitants of the 
colonies of New Hampshire,” etc. (naming all). When 
the words “‘ these colonies’’ are used afterward, they 
cannot relate to any but those named in the caption. 
So that there is nothing, one would suppose, to indi- 
cate any assertion of political unity in the colonies. 

Judge Story, however, in his Commentaries on the 
Constitution (vol. 1, § 200), says: ‘‘The Congress of 
delegates (calling themselves in their more formal acts 
the delegates appointed by the good people of these 
colonies,”’) etc., and the italics, are his own. 

This statement is not only historically erroneous, 
but calculated to mislead. The quoted form isin only 
one of six of the formal addresses issued, as I have 
shown, and the learned author has omitted the cap- 
tion, which excludes the idea of unity, which his ital- 
ics would emphasize, and the other five absolutely ex- 
clude the conclusion he deduces from the only one he 
cites. 

The author then proceeds to say that the deputies 
acted upon powers derived from the people, “and not 
as the delegated agents of the governments de facto 
of the colonies, but in virtue of original powers de- 
rived from the people.” § 201. 





Under the equivocal expression ‘the people,’’ tho 
true issue may be evaded. What people? The whole 
of the colonies as the one people —as one civil body 
politic? Or from the people of each and every colony, 
and, therefore, from all? For it is true that the pow- 
ers were derived from the whole people, if derived 
from the people of every colony, as well as if from all 
of them taken as one body. Which was it? That is 
the question. 

But the whole statement is historically inaccurate. 
Tn Massachusetts, Rhode Island, Connecticut, Penn- 
sylvania and South Carolina, the deputies were ap- 
pointed by authority of the colonial governments. In 
all the others, the governments had been dissolved by 
royal power. But in New Hampshire the deputies 
from all the towns met and elected its delegates ‘on 
behalf of this province;”’ aud so in New Jersey, Dela- 
ware, Maryland, Virginia and North Carolina. In 
New York they were appointed by popular votes in 
the towns and counties. But afterwards, as colonial 
and State governments were established, all the depu- 
ties to the subsequent Congresses were appointed by 
their respective legislatures. For this let the creden- 
tials be avouched. 

In every Congress, from 1774 to 1781, there is no hint 
in the credentials of any delegate that he represented 
any thing but his own colony, nor is there a symptom 
of any one ever elaiming to represent the people of 
America, or any other people than the people of each 
separate colony. Each colony spoke its own voice — 
and Congress spoke the combined will of all the colo- 
nies— each voting as such, with its one vote, through 
its own deputies. 


2. Whenee did Congress derive its powers? 

It never elaimed any inherent powers. It claimed 
to act as the organ of the colonies. It never claimed 
to enforee its will against a dissentient colony. 

One extraordinary fact should be noted. The Con- 
tinental Congress, during its seven years of existence, 
passed resolutions and recommendations,and expressed 
opinions, but never enacted a law. It passed only two 
ordinances, that I can find, and they merely for its 
own internal operations; one to regulate the clothing 
department, the other its treasury. 

It is true, that Congress did many acts, which have 
been much relied on by Judge Story and others, to 
show the assertion of its inherent and sovereign 
power, as the representative of one civil body politic. 
Thus it adopted re solutions as to exports; to put the 
colonies in a state of defense; to raise troops; to ap- 
point a commander-in-chief and other general offi- 
cers; to emit bills of credit, pledging the faith of the 
thirteen colonies to their redemption, and apportion- 
ing the quota of the emitted bills to each colony; pub- 
lished a declaration of causes for taking up arms; and 
organized a post-office department. 

I have not time to examine these details, but a few 
observations will suffice. 

1. This whole action was taken by a Congress com- 
posed of deputies of each colony, voting for and on 
its behalf, under powers and iustructions, in terms, 
“to consent and agree to all measures which Congress 
should deem needful;”’ and the authority so dele- 
gated in this most general form, justified all the ac- 
tion taken by Congress— which at no time claimed to 
act, but as the organ of the colonies represented 
by their respective deputies and acting in their be- 
half. 
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2. No action was taken which for its real effectua- 
tion was not dependent in a large degree on the will 
of the separate colonies. 

8. In many, if not in most cases, the separate colo- 
nies, by subsequent action, ratified what Congress had 
done, or so acquiesced in it, that a letter was written 
in 1779 by Congress justifying its action on that 
ground, and in the separate sanction given by each 
colony to the Declaration of Independence after its 
adoption, which virtually gave to Congress the use of 
the needful means of war, treaty making, etc., to sus- 
tain the independence so declared. 5 Jour. 259-267. 

4. The pledge of the credit of the thirteen colonies 
to redeem the bills of credit was the pledge of the 
several colonies, for Congress could raise no money by 
taxation, and at once apportioned the quota of each 
State to pay its share. The general agent pledged the 
credit of its thirteen principals. 

5. Washington was commissioned Commander-in- 
Chief, but in the name of all the colonies, expressed in 
the commission. 1 Jour. 114. The oath of all the officers 
was, “I do acknowledge the thirteen United States 
of America, namely, New Hampshire,’ etc. (naming 
all), “‘ to be free, independent and sovereign States.’’ 
2 Jour. 400. No oath was taken to Congress or to the 
one people of the United States. 

Much stress is laid upon the fact, that several of the 
colonies formed governments upon the suggestion of 
Congress. 

I answer, that in every case it was merely done in 
the form of recommendation. In the case of Massa- 
chusetts upon her request ‘for the explicit advice of 
Congress.’’ 1 Jour. 105-8. And in April, 1776, she 
changed the style of judicial writs from ‘ George 
III” to “the People and Government of Massachu- 
setts.” So as to New Hampshire (1 Jour. 206, 215), 
and South Carolina. 1 Jour. 219. North Carolina in 
April, 1776, took steps without any action of Congress, 
and its government went into effect December, 1776. 
Early in 1776 Connecticut declared its form of gov- 
ernment, and that it was a free, sovereign and inde- 
pendent State. And so Rhode Island in May, 1776; 
and New Jersey in July, 1776. 

It is true, that Congress, being the organ of alf the 
colonies, who were striving for a common safety from 
acommon danger, was looked to by a colony propos- 
ing a new step in advance to give advice about its pro- 
priety with respect to the other colonies with whom it 
was acting; and May 10 and 15, 1776, Congress recom- 
mended to all the colonies to form governments (2 
Jour. 158, 166), but never claimed power to direct it, 
or control or supervise the action taken. 

On May 15, 1776 (and before the recommendation of 
Congress could have been heard from), the Convention 
of the people of Virginia met in Williamsburg and 
passed a declaration that no alternative to abject sub- 
mission was left but ‘* in total separation from the crown 
and government of Great Britain;’’ and this without 
advice asked or given by Congress. She instructed her 
delegates in Congress to propose a declaration that the 
States were free and independent, at the moment she 
so declared herself. She adopted the first Bill of 


Rights in America, June 12, 1776, for the good people 
of Virginia; and the first written constitution of a 
free commonwealth in human history on the 29th of 
June, 1776; (five days before the Declaration of Inde- 
pendence,) in which she declared all power of govern- 
ment in herself for her own people; her succession to 
crown rights by escheat; settled the territorial ques- 





tions between herself and neighboring States; elected 
her governor, and other officers, who on the 5th of 
July, 1776 (when the General Declaration could not 
have been heard of) took an oath of official fidelity to 
the Commonwealth of Virginia. All writs were to is- 
sue in the name, and indictments to conclude against 
the peace and dignity of the Commonwealth of Vir- 
ginia. And in 1776 she passed an act prescribing an 
oath of allegiance to the Commonwealth of Virginia, 
as a free and independent State. 9 Hen. Stat. at L. 
119. 

South Carolina, in 1777, and Massachusetts in 1780, 
prescribed a like oath of allegiance, that each was and 
of right ought to be a free, sovereign and independent 
State. 

Congress on the 24th of June, 1776, resolved, that all 
persons in any colony owed allegiance to its laws and 
were members thereof, and for levying war against it, 
would be ** guilty of treason against such colony,” and 
recommended to each colony to punish such treasons. 
2 Jour. 217. It also asked the colonies to punish the 
counterfeiting of the Continental Bills (2 Jour. 217-8), 
and to punish the destruction of the Continental Mag- 
azines (3 Id. 330), and on the 5th of July, 1776, asked 
Virginia, North Carolina and South Carolina to per- 
mit the raising of troops within their limits. Id. 286. 

These public acts of Congress and States prove the 
recognition by Congress of all the real powers of gov- 
ernment to have been in the colonies, its own inability 
to carry out its will, and its dependence on the sep- 
arate sovereignty of the States. It could not punish 
the forgery of its own bills, the destruction of its own 
magazines, nor did it claim treason was possible 
against any government, save of the several colonies. 
In fact, in its famous declaration of October 14, 1774, 
already quoted, it had claimed no power, but only de- 
clared the supreme and exclusive authority of each 
colony. 

It is a curious fact, confirmatory of these views, 
that the concession of the commercial power to Par- 
liament during the colonial period did not induce any 
claim of its transfer to the United Colonies after in- 
dependence. So that this great power, as well as that 
of internal government, reverted to each State, upon 
independence, and was held by each of them until the 
Constitution of 1789. 

But Judge Story, as the leader of a class of political 
writers, has said, that the Declaration of Independ- 
ence was ‘‘an act of paramount and sovereign au- 
thority;’’ was the ‘tact of the whole people;” “of 
original inherent sovereignty by the people them- 
selves;’’ *“*by the good people of these colonies.” 1 
Story on Const., § 211. 

If he meant by this, that all the people, because the 
people of every State united in it, we should not 
deny, but affirm the statement. But if he meant 
that it was the act of one body politic, of which the 
colonies were fractional parts and not the multiple of 
thirteen colonies, of which each colony was a distinct 
unit, the theory is wholly unsupported by any facts 
in history, and is contradicted by all. 

The most interesting account of the debates leading 
to the declaration was given by Mr. Jefferson to Mr. 
Madison, and published in the first volume of the 
Madison Papers, page 9. 

On the 7th of June, 1776, Richard Henry Lee, one 
of the delegates from Virginia, in obedience to in- 
structions from their constituents, moved that Con- 
gress should declare that these United Colonies are 
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and of right ought to be free and indepeudent States. 
The resolution of instructions is to be found in ap- 
pendix to 1 Tucker’s Blacks. 91-2. 

The substance of the debate is given by Mr. Jeffer- 
son, a part of which may be cited. 

The objectors said, inter alia: ‘That if the dele- 
gates of any particular colony had no power to de- 
clare such colony independent, certain they were the 
others could not declare it for them, the colonies be- 
ing as yet perfeotly independent of each other.’’ 

John Adams, Lee, Wythe and others replied: ‘* That 
the question was not whether by a Declaration of In- 
dependence we should make ourselves what we are 
not, but whether we should declare a fact which al- 
ready exists;’’ and that by the actual hostilities, and 
the declaration by the King, that the colonies were 
out of his protection, all bonds were already dis- 
solved, etc. 

This shows that independence was already a fait ac- 
compli, and the declaration could not make, but only 
announce it. 

Mr. Jefferson goes on to show that it was delayed 
for some time, until each colony should authorize its 
deputies to consent, as none could be bound but by its 
assent. He says, nine States voted for it, two against 
it, one was divided, and one undecided; and after the 
others yielded assent except one, he adds: ‘So that 
the whole twelve colonies who were authorized to vote at 
Gl, gave their voices for it; aud within afew days the 
Convention of New York approved of it, and that 
supplied the void.”’ 1 Mad. Pap. 17, 18; 1 Pitkin, 362-5; 
12 Nile’s Reg. 305. New York never assented by her 
deputies until July 15. 1776. 2 Jour. 250. 

In a circular letter, written by Congress to the States 
in 1779, it is claimed that every State in the Union 
had by express assent and ratification sanctioned the 
Declaration of Independence, and thus had sanc- 
tioned the treaty power, the making war, and every 
measure ded to red the pledge of lives, for- 
tunes and sacred honor. 5 Jour. 259, eto. 

This evidence proves that the independence of each 
State preceded the declaration, and that it was made 
by the deputies of each State for and on its behalf, 
and gained its authority from the separate colonies, 
and none by virtue of the paramount sovereignty of 
Congress as the potential representative of one civil 
body politic, divided into thirteen subordinate prov- 
inces. In truth, it was said in debate, that if part 
consented to the declaration, and the others dis- 
sented, there would be a disruption between the 
States. 

But the terms of the declaration are said to be 
against my view. Turn to them: “ We, therefore, the 
representatives of the United States of America in 
General Congress assembled, do, in the name and by 
authority of the good people of these colonies,’ de- 
clare “that these United Colonies are and of right 
ought to be free and independent States,”’ that as such 
* they have full power,”’ etc. 

In view of the facts already stated, is it not appa- 
rent that the representatives spoke in the name and 
by authority of their several colonies? Judge Story, 
indeed, again relies on this phrase, ‘‘ good people of 
these colonies.”” But if there was one sovereignty, 
why delay its action until a part was heard from? 
The part would be bound without consent, by the will 
of the majority, if the hypothesis assumed be true. 
But why does the one people declare the freedom and 
independence of the plurality of States? If the 








united Colonies were one people, the declaration 
should have been, “‘ are and of right ought to be a free 
and independent State.” 

Judge Chase, in Ware v. Hylton, 3 Dall. 224, said: 
“T consider this as a declaration, not that the United 
Colonies jointly, in a collective capacity, were inde- 
pendent States, etc., but that each of them was a sov- 
ereign and independent State, that is, each of them 
had a right to govern itself by its own authority and 
its own laws, without any control from any other 
power upon earth.” 

But how entirely antagonized is this theory of the 
learned commentator to another fact in the history of 
this era, 

Virginia, New Jersey, Maryland, New York and 
others instructed their delegates ‘‘ to give their assent 
to a confederacy of the colonies.’’ Congress entered 
on the plan June 11, 1776, matured it November 15, 
1777, and it was never ratified until all the States had 
assented in 1781. Virginia and others qualified their 
assent by reserving the regulation of their internal 
concerns to their respective legislatures. 

If the colonies were on July 4, 1776, a paramount 
sovereignty, why talk of forming a confederacy? 
What gain could be hoped for from abdicating para- 
mount power for the imbecility of a confederate gov- 
ernment? What right had a State to reserve its in- 
ternal government from the hands of its absolute 
sovereign? And yet Congress, on the hypothesis of 
Judge Story, was urging the adoption of this feeble 
confederation, to supersede its absolute and para- 
mount authority! 

Without power to tax, Congress was utterly at the 
will of the States. Its now claimed sovereignty was, in 
the language of every patriot of that era, a helpless 
and powerless government, whose weakness would 
have lost independence but for the French alliance. 
And no one has stated more powerfully the imbecility 
of the authority of the subsequent confederation, 
which was greater than it had been before it was formed 
than Judge Story himself. 1 Story on Const., 4th 
chap. 

In Penhallow v. Doane, 3 Dall. 54, the judges speak 
of the relation existing, during the revolution, between 
the colonies, as a league — based on compact or tacit 
consent —they say that the powers of Congress were 
“derived from the people of each province,” conveyed 
by each body politic separately, and not by all jointly, 
and that Congress had no power not given; that the 
powers were given by the credentials to the delegates, 
or by subsequent ratification, and that the States were 
sovereign, saving only the powers they had delegated 
to Congress. 

In Martin v. Waddell, 16 Peters, 410, Taney, C. J., 
said (Story, J., concurring): ‘‘ For when the Revolu- 
tion took place, the people of each State became them- 
selves sovereign, and held the absolute right to all 
their navigable rivers,” etc. See, also, Pollard v. Ha- 
gan, 3 How. 212. 

But some one may say where did Congress get the 
power to make the French alliance and other treaties, 
I answer: 

1. By special and general powers in the credentials 
of the delegates of the several colonies. 

2. In their resolutions giving assent to the Declara- 
tion of Independence and to foreign alliances, by 
Virginia and other States. 

3. In their consent to the Declaration of Independ- 
ence, which asserted that power. 
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4. In the treaty with France it appears it was made 
with the colonies, and by Congress in their names. It 
was proclaimed by the ‘‘ Congress of the United States 
of New Hampshire,” etc. (all named), ‘* by the grace of 
God sovereign, free and independent,” and purports 
to be made with the thirteen United States of North 
America, viz.: New Hampshire, etc. (all named). 6 
Jour. 74. etc. 


(To be continued. 
—_— > ——. 


PROVING WILLS. 


E never saw the chapter relating to Surrogates’ 

Courts, passed at the last session of the legisla- 

ture, until within the last few days. We deem it for- 
tunate that it was not approved by the Governor. 

The provisions of that chapter, like the whole legisla- 
tion of the Revised Statutes upon the subject, are very 
onerous, and we think unjust to the people. 

Before the Revised Statutes took effect in 1830, the 
executor, or some other person interested in a will of 
personal estate, took it, with one of the witnesses, to 
the surrogate, who proved and recorded it, and issued 
letters testamentary to the executors therein named. 
This did not finally establish the will, for anybody in- 
terested could contest its validity at any time within a 
year. No citation was necessary. If anybody wanted 
to contest the will, he could file with the surrogate a 
caveat against its proof, when proper means would he 
taken to test its validity. Then the surrogate took no 
cognizance of a will of real estate as such, but the 
Revised Statutes authorized the surrogate to prove 
and record wills of real estate, so that they stood sub- 
stantially the same as deeds duly acknowledged or 
proved and recorded, but they could be contested at 
any time afterward by anybody interested. The law 
is now substantially the same as to the legal effect of 
proving a will before the surrogate when it is not con- 
tested. 

The remarkable thing is, that ever since 1830, a party 
who wants to get a will proved, must present his peti- 
tion in writing, under oath, showing the name, age 
and residence of all persons having an interest under 
the statute of descents, or of distributions, to the es- 
tate of the decedent. The surrogate must enter an 
order in writing, for the issue of citations under seal, 
which must be served by delivery of a copy on those 
in the county eight days before the return day, and 
on those out of the county fifteen days, and on those 
out of the State by publication six weeks. On infants, 
under fourteen years, the service must be personal, 
and also on the person in charge of the infant. On 
the return day proof of service must be made, an order 
entered appointing, on written consent, special guard- 
ians to the minors, and a further order for the proof 
of the will is then made and entered. 

Thereupon two long depositions of the witnesses are 
generally made in response to a single interrogatory of 
the surrogate. The orders, depositions and will are 
recorded, and the petition, citation and affidavits are 
filed, and an order is entered adjudging the will duly 
executed. 

Now what is all this parade of citations and service 
for? Nothing, absolutely nothing. The only good, in 
the nature of things, it can do, is to notify anybody 
that wants to contest the will. It appeared to me at 
the beginning, in 1830, unreasonable and very unjust 
to throw such a burden upon the estates of deceased 





persons, and so it has looked ever since. The only case - 
when a citation can be called for, is when it would 
notify some one ignorant of the will, who wanted to 
contest it. There is a possibility, but scarcely a remote 
probability, that such an one can be found. I was 
surrogate nearly five years, and not one contestant was 
brought forward by citations in that time in Suffolk 
county. My predecessor for ten years, told me that 
he never had a single contestant who would not have 
been so, if no citations had issued. I have made in- 
quiries in other parts of the State, and have never 
heard of one contestant that was brought forward by 
a citation. It is doubtful if anybody, during the forty- 
seven years this strange law has been in force, was ever 
brought forward as a contestant by acitation. Then 
why should the trouble and expense of these citations 
be thrown upon the estate of every man who leaves a 
will? It would look as if it were thought essential to 
give validity to the will, that it should be proved on 
notice to every one that might have inherited without 
a will, but it is not so. A will of real estate gives a 
perfect title without being proved or recorded, and it 
only gains by such proof and record, what a deed does 
by acknowledgment and record. A will of personal 
property can be contested at any time within a year 
after it has been proved and recorded, the same as be- 
fore the Revised Statutes. 

It is, therefore, a mistake to assume that there are 
any rights existing between the legatee or devisee on 
the one hand, and the next of kin or heir on the other, 
which are to be cut off by the proof of the will on 
notice. A will gives as perfect a title as a deed. 

I never heard at the beginning, or since, wherein any 
thing was to be gained by citing all the next of kin on 
the uncontested proof of a will of personal property, 
or what profit it would be to cite all the heirs on the 
proof and recording of a will of real estate, where no 
one contested it. Much was said in those days,about the 
importance and elevation to which the Surrogates’ 
Court had attained under the Revised Statutes. It 
was then, and till lately has been a court of fees, and 
the fees and expenses attending these citations were 
certainly very burdensome to be paid out of the es- 
tates of testators, and, of course, principally by widows 
and orphans. 

Now the trouble and expense of obtaining and serv- 
ing citations, tell very heavily against the benignity 
of the widows and orphans’ court, while cords of 
manuscripts, petitions, citations, affidavits and orders 
have accumulated in the offices of these courts, merely 
to prove and put upon record the will and proofs, the 
only thing that can be of any utility, and these cannot 
be used by any party on a trial when the will is con- 
tested. 

We think a proceeding like this for the proof and 
recording of wills cannot be found in any State or 
country cognizant of the common law. 

When I was a member of Assembly in 1854, I repre- 
sented the case to the House, and it readily passed a 
bill to change the law in relation to the proof and 
record of wills, so as to dispense with citations when 
the will is not contested, and I have no doubt it would 
have passed the Senate, had not illness prevented my 
attendance before a committee of that body, so that 
the bill was not brought before it. 

Of course we should be sorry to see the proposed 
new law go into effect. Its main features are the same 
as the present law. It does not lessen the trouble and 


expense of proving a will that is not contested, while 
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it makes but little difference as to the effect of such | The clerkship may be proved by the certificate of the 
proof. attorney with whom the same was served, or in case 


After writing thus far we stopped and made inquiries 
personally or in writing, in ten or more of the principal 
counties of the State, as to what proportion of wills 
presented for proof are contested, and the result is 
that on an average, considerably less than one in thirty 
is contested. Probably the proportion for the last 
forty-seven years has been less than it is now. 

Thus we see that the proceeding for the proof of 
a will not contested, is practically the authentication 
and recording of a document not disputed by any- 
body. 

When a will is to be contested, of course, the par- 
ties interested will be brought by citations, or other- 
wise appear, and it must be very rare, if it ever occur- 
red, that a citation would reach acontestant who had 
never heard of the death of the testator. 

We cannot but regard this as a remarkable case of 
theoretic legislation that ought to be changed. 

GEORGE MILLER. 
i 


NEW RULES REGULATING ADMISSION TO 
THE BAR. 


HE following rules were adopted by the Court of 

Appeals September 28, 1877, and went into effect 

the Ist inst. It will be seen that they make radical 
changes in several respects: 


Ordered, That the following amended rules for the 
examination and admission of persons to practice as 
attorneys and counselors in courts of record in this 
State be, and the same are hereby adopted, in pursu- 
ance of the provisions of the Code of Civil Procedure, 
all the judges concurring: 


I. 


No person shall be admitted to practice as an at- 
torney or counselor in any court of record in this 
State, except as provided in these rules, without a 
regular admission and license by the Supreme Court, 
at a General Term thereof, after a satisfactory ex- 
amination, conducted by the judges of such court, or 
by at least three practicing lawyers of at least seven 
years’ standing at the bar, to be appointed for one 
year at the first General Term held in each year in the 
respective departments. The members of such com- 
mittee of examination may be removed at any time by 
the court, and vacancies for any cause, or non-attend- 
ance, may be supplied during the year. 


Il. 


To entitle an applicant to an examination as an at- 
torney, he must prove to the court, 

lst. That he is a citizen of the United States, 
twenty-one years of age, and a resident of the depart- 
ment within which the application is made, and that 
he has not been examined in any other department 
for admission to practice, and been refused admission 
and license, within three months immediately pre- 
ceding; which proof may be made by his own affi- 
davit. 

2a. That he is a person of good moral character by 
the certificate of the attorneys with whom he has 
passed his clerkship, but such certificate shall not be 
conclusive, and the court must be satisfied on this 
point from examination and inquiry. 

°a. That he has served the clerkship, or pursued the 
substituted course of study prescribed by the rules. 





of their death or removal from the State, by other 
satisfactory evidence. The time of study allowed as 
a substitute for any part of the clerkship may be 
proved by the certificate of the teacher or the presi- 
dent of the faculty under whose instructions the per- 
son has studied, in addition to the affidavit of the ap- 
plicant; the proof must be satisfactory to the pre- 
siding judge of the court, who alone shall make the 
order allowing a deduction from the regular term of 
clerkship by reason of such studies. 


III. 

No person shall be admitted to an examination as 
an attorney unless he shall have served a regular clerk- 
ship of three years in the office of a practicing attor- 
ney of the Supreme Court after the age of eighteen 
years. An allowance of one year shall be made to ap- 
plicants who are graduates of any college or univer- 
sity. Any portion of time, not exceeding one year, 
for graduates receiving the foregoing allowance, and 
two years for other applicants, actually spent in regu- 
lar attendance upon the law lectures or the law school 
connected with any college or university of this State 
having a department organized with competent pro - 
fessors and teachers in which instruction is regularly 
given, shall be allowed in lieu of an equal period of 
clerkship in the office of a practicing attorney of the 
Supreme Court, but in no case shall an applicant be 
entitled to an examination as an attorney, without 
having served a clerkship in the office of a practicing 
attorney of the Supreme Court for the period of at 
least one year. 

RV: 

It shall be the duty of attorneys with whom a clerk- 
ship shall have been commenced, to file a certificate of 
the same in the office of the clerk of the Court of Ap- 
peals. The clerkship shall be deemed commenced 
from the time of such filing, and a certified copy of 
the certificate, and of the filing, shall be produced at 
the time of the application for examination. 


Vv. 

The examination and admission provided for in the 
previous rules shall entitle the applicant to a license to 
practice as an attorney only. At the expiration of 
two years from the time of his admission as attorney, 
he may apply to the General Term for examination as 
acounselor. Upon such application he shall, by his 
own affidavit or otherwise, satisfy the court that dur- 
ing two years since he was admitted as attorney he 
has been actually engaged in the practice of law as a 
clerk in the office of a practicing attorney, or other- 
wise, or in attending a law school or law lectures, as 
provided in Rule III. It shall be the duty of the 
court to cause an examination of the applicant to be 
made either by the judge bolding the court or bya 
committee as provided in Rule I, and if satisfactory, 
to license him to practice as a counselor. 

Any person admitted as an attorney of the Supreme 
Court may practice as an attorney and counselor in 
county courts. 

VI. 

Persons who have been admitted as attorneys in the 
highest courts of another State, may be admitted to 
examination as attorneys and counselors if they have 
served a regular clerkship of one year in the office of 
a practicing attorney of the Supreme Court of this 
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State. and shall in other respects be entitled to such 
examination. 

If the time of clerkship served in another State, and 
the time that such applicant has practiced law after 
his admission in another State, including the year of 
clerkship required in this State, shall not in the aggre- 
gate equal five years, then the applicant shall only be 
licensed as an attorney, and after such time shall ag- 
gregate five years, he may apply for admission to an 
examination as counselor, and be licensed as in case 
of other applicants. 

Vil. 

Any person who has been admitted, and has prac- 
ticed three years as an attorney and counselor in the 
highest court of law in another State may be admitted 
and licensed without examination. But he must pos- 
sess the other qualifications required by these rules 
and must produce a letter of recommendation from 
one of the judges of the highest court of law of such 
other State, or furnish other satisfactory evidence of 
character and qualifications. 


Vill. 


Not more than three months vacation shall be al- 
lowed in any year. The time of clerkship shall be 
computed by the calendar year, and if the period of 
clerkship shall expire during the term at which appli- 
cation is made, the applicant may be admitted on any 
day during the term. The same period of time shall 
not be duplicated for different purposes. The judges 
of the Supreme Court may adopt regulations for con- 
ducting the respective examinations, and may require 
a portion of either or both to be in writing. 

IX. 


These rules shall take effect on the first day of Octo- 
ber next. 
—_—_——__— 


COURT OF APPEALS ABSTRACT. 
CONSTITUTIONAL LAW. 


1. Amendment of 1875 as to railroads in streets: does 
not affect franchises already granted: street steam rail- 
ways: non-compliance with corporate charter : waiver.— 
By an amendment to the State Constitution which went 
into effect January 1, 1875, the legislature is prohibited 
from passing a private or local bill granting to any 
corporation the right tolay down railroad tracks, or 
any exclusive privilege or franchise. Held, not to 
prohibit a local bill to amend the charter of a corpor- 
ation (1) by regulating franchises, etc., previously pos- 
sessed; or (2) giving new franchises not exclusive; or 
(8) to waive a forfeiture of corporate rights. Matter 
of Petition of New York Elevated Railway Company. 
Opinion by Earl, J. (Folger, Andrews and Rapallo, 
JJ., dissented). 

2. Sovereign only can enforce forfeiture of charter of 
corporation.— A cause of forfeiture in a corporate 
charter can be taken advantage of only by the sov- 
ereign, and cannot be enforced collaterally or inci- 
dentally, or in any other mode than by a direct pro- 
ceeding. 

8. Rapid transit act: section 36, chap. 606, Laws 1875, 
not unconstitutional.— By Laws 1875, chap. 606, which 
is entitled ‘‘ An act to further provide for the con- 
struction and operation of a steam railway or railways 
in the counties of the State,” it is provided that upon 
the application of fifty householders and tax payers, 
commissioners may be appointed in counties by the 





board of supervisors, or if the proposed railroad is 
wholly within acity, bythe mayor. These commission- 
ers shall determine whether a steam railroad is neces- 
sary, and if they so determine, they may fix routes 
which may be over, under or along streets (provided 
the consent of property owners or of the general term 
of the Supreme Court, required by the Constitution, be 
obtained), and they are then to superintend the organi- 
zation of a company to build the railroad. By section 
36 of the chapter, it is provided that where the route 
established by the commissioners shall coincide with 
the route already fixed upon by any company previ- 
ously formed, the company may, upon complying with 
the terms and conditions imposed by the commission- 
ers, have the same rights as a company formed under 
the act would have, and shall be entitled to construct 
its railroad upon the route established by the commis- 
sioners, with all the rights and with like effect, as 
though the same had been part of the original route of 
such railroad. It also gives the commissioners power 
to determine the route by which any elevated railroad 
already constructed and in operation, may connect 
with other railroads or with specified points, and gives 
to the company owning and operating such railroad 
the right to construct such connections with all the 
rights and the same effect as though they had been a 
part of its original route. 

Held, that the act was not unconstitutional, either 
upon the ground (1) that it delegates legislative. power 
to the commissioners, or (2) that it is not a general 
law and contravenes art. 3, § 18 of the Constitution, 
or (8) that it is in conflict with art. 8, § 4, of the Con- 
stitution which went into effect in 1875, requiring the 
consent of property owners or of the general term of 
the Supreme Court to the laying of a steam railway in 
a street, or (4) because it grants exclusive privileges or 
franchises to any corporation which is forbidden by 
the same amendment. Ib. 


4. Provisions contained in section 36, chap. 606, Laws 
of 1875, general. — The provisions contained in section 
36, of chap. 606 of the Laws of 1875, are general within 
the meaning of the Constitution, although there 
might be but one company which could take the bene- 
fit of them. A law conferring rights upon all existing 
railroad or insurance companies would be general, and 
any law which relates to persons or things as a class in 
general, while one which relates to particular persons 
or things of a class is special and private. People v. 
O’ Brien, 38 N. Y. 103; White v. The Utica and Syracuse 
Railroad Co., 14 Barb. 559; Cricket v. State, 18 Ohio 
St. 9; Welker v. Potter, id. 85; Chicago, B. and Q. 
Railroad Co. v. Cutis, 4 Am. Law R. 174; McCormick 
v. Rusch, 15 Iowa, 129; McArenwick v. Loper, 39 id. 
112; Wheeler v. Philadelphia, 77 Penn. St. 348. 
[Decided Sept. 18, 1877. Reported below, 7 Hun, 2389.) 


EASEMENT. 


What is not: what is not appurtenant to land.—P. and 
wife conveyed to a railroad company a strip of land, 
running through a farm owned by them, by a deed 
coutaining this reservation: ‘‘ Said parties of the first 
part also to have the privilege of mowing and cultivat- 
ing the surplus ground of said strip of land not required 
for railroad purposes.” Held, not strictly an easement, 
and not appurtenant to the remaining portion of the 
farm, so as to pass to the grantee of such remainder 
without description or specification. Judgment below 
affirmed. Pierce v. Keator. Opinion by Church, O. J. 
[Decided Sept. 18, 1877.] 
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EVIDENCE. 

Lost voucher: willful destruction of, by party.—In an 
action upon a balance of account for advances made to 
defendant by the payment of drafts drawn by defend- 
ant upon plaintiff, a number of the drafts which had 
been paid were not produced. As an excuse for 
their non-production plaintiff testified that it had been 
his custom upon settlement with his bank, where he 
made the drafts payable on acceptance, to destroy the 
vouchers received back as being of no further use. 
That in following out this custom he destroyed the 
drafts in question, and had no other intention in doing 
so. An account of the amounts of the drafts paid and 
the dates was kept, and at the time plaintiff supposed 
this would be enough, as no dispute had then occurred 
between plaintiff and defendant. Held, that the de- 
struction of the drafts was not such a voluntary de- 
struction as would preclude proof of the payments 
made thereon by other evidence. (Blake v. Noland, 12 
Wend. 173, distinguished.) Judgment below affirmed. 
Steele v. Lord. Opinion by Rapallo, J. 

[Decided Sept. 18, 1877.] 


FACTOR. 

What constitutes person factor and not broker.—A ppel- 
lant Dayton caused plaintiffs to ship certain lots of su- 
gar to several purchasers, to whom he had sold them, 
and to forward the invoices and bills of lading to him. 
by representing that he had contracted for the sale of 
the sugars on the terms authorized by the plaintiffs, 
and he undertook to collect the proceeds of sale from 
the purchasers and pay them over to plaintiffs. Held, 
that this was intrusting the appellant with the posses- 
sion of the sugars with authority to sell and collect the 
price, and appellant occupied the position of factor 
and not of broker, and was liable as factor. Held, 
also, that the circumstance that the sales made by 
appellant were upon terms different than those rep- 
resented to plaintiffs, would not affect his position. 
Order below affirmed. Standard Manufacturing Com- 
pany v. Dayton et al. Opinion by Rapallo, J. 
[Decided Sept. 25, 1877.] 

PLEADING. 

Justification of trespass, when admission of owner- 
ship in plaintiff.— Plaintiff in his complaint alleged 
that he was the owner of premises upon which de- 
fendant made an unlawful entry. Defendant by his 
answer justified the unlawful entry on the ground that 
he had a right of way over the premises entered upon, 
the answer describing them as the “said lands of the 
plaintiff... The answer also denied the complaint 
“except as hereinbefore answered.’ Held, that the 
answer admitted that plaintiff owned and possessed 
the locus in quo, and the plaintiff was not deprived of 
the benefit of this admission by attempting and failing 
to prove that he did own and possess the same. Judg- 
ment below affirmed. Potter v. Smith. Opinion by 
Andrews, J. (Allen, J., dissented.) 

[Decided Sept. 18, 1877.] 
SURROGATE. 

1. Proceedings for discovery of property of deceased 
persons, under Laws 1870, chap. 394.— Under the pro- 
visions of Laws 1870, chap. 394, in relation to property 
apparently belonging to the estates of deceased indi- 
viduals, in the hands of third persons, the title of the 
property about which the investigation is had is not 
determined. The object of the proceedings thereupon 
is not to try title, but to secure the property, and the 
act does not interfere with any constitutional rights. 





Order below modified. Tilton v. Ormsby. Opinion by 
Earl, J. 

2. Prima facie case sufficient to justify surrogate in 
holding property.— Where in such proceedings the tes- 
timony of the witnesses subpoenaed shows the property 
prima facie to belong to the estate of the deceased 
person, this entitles the executor to the security pro- 
vided for, or to the warrant of seizure specified. Ib. 
[Decided Sept. 18, 1877.] 

TRUST. 

1. Action to reach surplus income of trust estate by 
creditor of cestui que trust.—This action was brought 
by a judgment creditor after execution returned unsat- 
isfied against the debtor and the trustees of an estate, 
consisting of real and personal property devised by 
the will of the debtor’s father to the trustees to re- 
ceive the rents and profits of the real estate and the 
income of the personalty in trust, and to pay over the 
same to the judgment debtor during his life, to 
reach the surplus income accrued and to accrue 
over and above what was necessary for the support of 
the judgment debtor and those dependent upon him, 
and to have the same applied to the discharge of plain- 
tiff's judgment. Held, that as to the income of the 
real estate the surplus beyond what was necessary for 
the suitable support of the debtor and those depend- 
ent upon him in the manner in which they have been 
accustomed to live, was applicable under 2 R. S. 729, 
§ 57, to the claims of his creditor. As to the surplus 
income of the personal property, it was likewise so 
applicable, and the action was maintainable. Judg- 
ment below affirmed. Williams v. Thorn. Opinion 
by Rapallo, J. 

2. Cases in which action is not maintainable.—The 
cases of Campbell v. Foster, 35 N. Y. 361; Scott v. Nev- 
ins, 6 Duer, 672; Locke v. Mabbett, 2 Keyes, 457, where 
it was held that surplus income could not be reached 
in supplementary proceedings or by a receiver, dis- 
tinguished and explained. Ib. 

(Decided Sept. 18, 1877.] 

3. Persons promoting enterprise: duties of: may not 
make profit from: rights of subscribers to enterprise.— 
Four persons organized a subscription for the purchase 
by the subscribers of certain property at the price of 
$125,000, and its use in business. They headed 
the subscription, and one of their number was ap- 
pointed trustee to collect the sums subscribed and pay 
the same over upon the purchase. The persons named 
had themselves purchased the property at a much 
smaller price than the sum named. Held, that four 
persons occupied such a relation to the remaining sub- 
scribers as precluded them from making a profit out 
of the transaction, and the trustee who received the 
funds was bound to account to the subscribers for the 
difference between the price actually paid by the four 
for the property and that paid to them for the same 
out of the moneys contributed by the subscribers. 
(See same case in former appeal, 54 N. Y. 403.) Judg- 
ment below affirmed. Getty v. Devlin. Opinion by 
Rapallo, J. 

[Decided Sept. 25, 1877.] 
o—_—_ 
NOTES OF RECENT DECISIONS. 


Constitutional law: restraining right of petition.— 
The general assembly under the constitution has no 
authority to enact a law authorizing a court of equity 
in this State to restrain any person from applying to, 
or petitioning, either department of the government 
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for a right to which that person claims to be entitled. 
Sup. Ct., Georgia, August 28, 1877. Northeastern R. R. 
v. Morris. 

Contract: contracts made under confederate laws.— 
The State government of Virginia which existed at 
Richmond during the war, and the confederate gov- 
ernment of which it formed a part, were at least gov- 
ernments de facto, and contracts arising thereunder 
are valid and will be enforced unless prohibited by the 
constitution of the State (acc. Dinwiddie Co. v. Stuart, 
B. & Co.,1 Va. L. J. 297). A contract made under 
the act of May 9, 1862, to furnish salt to a county, does 
not come within the prohibition of the constitution 
and must be enforced (acc. Dinwiddie Co. v. Stuart, 
B. & Co., supra). Sup. Ct. App., Virginia, July, 1877. 
Pulaski Co. v. Stuart (Va. L. Jour.). 

Damages: in actions for recovery of personal prop- 
erty.—The rule of damages in actions for the recovery 
of personal property, in Georgia, unlawfully detained, 
is as follows: When the plaintiff is content to recover 
the value of the property sued for at the time of the 
conversion thereof, and proves its value at that time 
only, he will be entitled to recover a verdict for its 
precise value at the time of the conversion, and inter- 
est thereon from that time up to the time of trial. 
But if the plaintiff is not content to recover the value 
of the property sued for at the time of the conversion 
thereof by the defendant, and introduces evidence to 
prove the highest value of the property sued for be- 
tween the time of the conversion and the time of trial, 
as he may do, then the measure of damages will be 
such proven value of the property sued for, without 
interest thereon. Sup. Ct., Georgia, Sept. 11, 1877. 
Tuller v. Carter. 

Delivery: of deed, what constitutes.—A grantor has 
a deed of trust prepared, conveying all of his property 
to a trustee, named therein, to secure his creditors; the 
deed is acknowledged for recordation, and would have 
been recorded then, but for the war raging in the sec- 
tion where the deed was executed at the time. The 
deed is then, with the trustee’s knowledge, deposited 
with a niece of the grantor, who has other important 
papers of his, she is told by him of its importance, and 
to take care of it, and the paper remains in her pos- 
session until the grantor’s death, when it is taken pos- 
session of by the trustee, admitted to record by him, 
and he files a bill for the proper execution of the deed 
and distribution of the fund. Ona cross bill filed by 
creditors attacking the deed, on the ground that it is 
void for non-delivery, held, that delivery, to the 
third person, under the circumstances, was sufficient, 
and the deed good. The intention of the grantor is the 
true test of what constitutes the delivery. If he ex- 
ecutes and acknowledges a deed to be his, and either 
retains, or delivers it to a third person, though that 
third person be not the agent of the grantee, it is a 
good delivery in contemplation of law. Spec. Ct. 
App., Virginia, 1877. Hunt v. Brent (Va. L. Jour.). 

Evidence: parol to contradict deed.—Whilst it is 
true that parol evidence is inadmissible to contradict 
or vary the terms of a deed, yet where it is of- 
fered for the purpose of applying the terms of the 
deed to the subject-matter thereof, for instance, as in 
this case, to show that the joint use of an alley be- 
tween two lots of land was intended by the parties to 
be one of the ‘‘ rights, members and appurtenances ”’ 
belonging to the bargained premises, it is not inad- 
missible. Sup. Ct., Georgia, Sept. 11, 1877. Kirkpat- 
rick v. Brown. 





Jurisdiction: court of general: court of special.— 
Where a court of general jurisdiction acts within the 
scope of its general powers, its judgment will be pre- 
sumed to be in accordance with its jurisdiction and 
cannot be collaterally impeached. Where a court of 
general jurisdiction has conferred upon it special 
powers, by special statute, and such special powers are 
exercised judicially, its judgment cannot be collater- 
ally impeached. Where a court of general jurisdic- 
tion has conferred upon it special powers, by a special 
statute, which are only exercised ministerially and 
not judicially, no presumption of jurisdiction will at- 
tend its judgments, and the facts essential to the ex- 
ercise of the special jurisdiction must appear on the 
face of the record. Sup. Ct. App., Virginia, July, 1877. 
Pulaski Co. v. Stuart (Va. L. Jour.). 

Jurisdiction: United States Cirewit Court: stock- 
holder in corporation.—The United States Circuit 
Court will not entertain a bill in equity by a non-resi- 
dent stockholder of a resident corporation, where it 
appears that the issues raised by the bill have been 
already adjudicated in a suit brought in the State 
court between the corporation aud the proper adver- 
sary parties, and litigated there without fraud or col- 
lusion. U. 8S. Cire. Ct., E. D. Missouri, Sept., 1877. 
Chaffin v. City of St. Louis (Cent. L. Jour.). 

Malicious prosecution: what necessary to sustain ac- 
tion: malice: probable cause.—In an action for mali- 
cious prosecution, to warrant a verdict and judgment 
for damages, it must be proved on the part of the plain- 
tiff: First, that the prosecution alleged in the declara- 
tion has been set on foot and conducted to its ter- 
mination, and that it ended in the final acquittal and 
discharge of the plaintiff. Second, that it was insti- 
gated or procured by the co-operation of the defend- 
ant. Third, that it was without probable cause. 
Fourth, that it was malicious. Although the allega- 
tion of want of probable cause in the declaration, in 
actions of this kind, is negative in its character, yet it 
must be proved, or the plaintiff must fail. Probable 
cause, in a criminal prosecution, is ‘“‘ the existence of 
such facts and circumstances as would excite the be- 
lief in a reasonable mind, acting on the facts within 
the knowledge of the prosecution, that the person 
charged was guilty of the crime for which he was 
prosecuted. Both malice and the want of probable 
cause must concur and be proved. Malice may be in- 
ferred from the want of probable cause, but the latter 
can never be inferred from the plainest malice. Ina 
legal sense, any unlawful act which is done willfully and 
purposely, to the injury of another, is, as against that 
person, malicious. Although an action for malicious 
prosecution cannot be maintained, unless the plaintiff 
has been fully acquitted of the criminal charge, and a 
nolle prosequi is not sufficient; yet the plaintiff is not 
obliged to prove that he was acquitted by the jury 
promptly, without hesitation, delay or deliberation, 
and the evidence of a juror, to show that the delibera- 
tion of the jury was caused by their doubt as to the 
guilt or innocence of the accused, is inadmissible. 
Sup. Ct. App., Virginia, July, 1877. Scott v. Sheelor 
(Va. L. Jour.). 

Partnership notes: import joint obligation only. — 
Partnership notes import at law, although it is other- 
wise in equity, a joint, and not a joint and several ob- 
ligation. Sup. Ct., Texas, April 20, 1877. Davis v. 
Willis. 

Removal of cause: what right to, depends on.—The 
right to a removal of a case from State to Federal 
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court, depends upon the condition of the alleged con- 
troversy as it appears at the time of the filing of the 
complaint, and where the right of removal is to be 
determined by the fact of one of the defendants be- 
ing a necessary or unnecessary party, the complaint is 
what is to be looked to, to determine the question, 
and it is immaterial whether such defendant in its an- 
swer, accepts or declines the issues tendered. U.S. 
Cire. Ct., Dist. Minnesota, August 24, 1877. Latham v. 
Barney (N. W. L. Rep.). 

Slander : interpretation of language: quo animo: re- 
mote injury : rumor.—When slanderous words imput- 
ing a crime are spoken, they are to be considered in an 
actionable sense, unless the evidence tends to show 
that, from the circumstances of the speaking, or from 
facts known to the hearer, they were not calculated to 
impress him with the fact that a crime was charged. 
Proof of the speaking of slanderous words at times 
not charged in the petition, is admissible for the pur- 
pose of showing malice. It is not competent, in an ac- 
tion of slander, to prove that the plaintiff has been 
troubled and suffered mental anxiety because of the 
speaking of the words. [n sucb an action it is not 
competent for plaintiff to prove that because of the 
speaking of the slanderous words, there was a rumor 
in the neighborhood in reference to the charge. Sup. 
Ct., Iowa, Sept., 1877. _ Prime v. Eastwood (Cent. L. 
Jour.). 

Title to personal property: bill of lading: priority of 
lien: goods in transitu.—If a bill of lading is signed 
before the goods are placed on board a vessel, but upon 
the faith and assurance that they are to be delivered, 
and afterward they are placed on board as and for the 
goods embraced in the bill, as against the shipper and 
master, the bill of lading becomes operative and effect- 
ual to pass the title of the property to a bonu fide 
holder of the bill, by way of relation and estoppel. 
Priority of lien or title does not depend on the mere 
priority of signing one of several bills of lading. It 
is the shipment—the delivery of the property on 
board — with notice to the party, which fixes the right 
and vests the property. D. chartered a vessel to carry 
16,300 bushels of wheat from Detroit to Buffalo. The 
master signed and delivered to D. a bill of lading for 
8,000 bushels of No. 1 wheat, consigned to R. & Co., 
of New York. Five days later, the master signed and 
delivered to D. a second bill of lading for 8,300 bushels 
of No.1 wheat, consigned to B. & Co. of New York. 
Both bills of lading were by D. attached to drafts 
drawn on the respective consignees, and negotiated 
through the bank, and both were duly paid. There 
was no wheat on board the vessel when either bill of 
lading was signed. Subsequent to the execution of 
the second bill, wheat was placed on board, to the 
amount of 9,300 bushels, when D. failed and was un- 
able to deliver any more wheat. There was no desig- 
nation by the shipper of any portion of the wheat as 
intended to fill either bill, it being his intention to fill 
both bills. On demand of R. & Co., the masters de- 
livered to them, as holders of the bill of lading earliest 
in date, 8,000 bushels of the wheat, being the full 
amount called for by their bill, and tendered to B. & 
Co. the remaining 1,300 bushels. Held, that both bills 
of lading became concurrently operative, when the 
wheat was placed on board, and in the absence of any 
appropriation of any portion of the wheat to either 
bill by the shipper, the holders of the two bills were 
entitled to share pro rata in the wheat actually delivy- 








ered; and that the vessel was liable to B. & Co. for 
non-delivery to them of their proportionate share of 
the grain. U.S. Dist. Ct., E. D. Wisconsin, Sept. 
1877. Burkam v. Schooner Farwell (Chic. Leg. News). 


———_ oe ——__——_ 


BOOK NOTICES. 


FREEMAN ON VorID JUDICIAL SALES. 


Void Execution, Judicial and Probate Sales, and the legal 
and equitable rights of purchasers thereat, and the con- 
stitutionality of special legislation validating void 
sales, and authorizing involuntary sales in the absence 
of judicial proceedings. . ©. Freeman, author 
of treatises on ‘‘Judgments,” ‘‘ Executions,” ‘ Co- 
tenancy and Partition,” etc. St. Louis: The Central 
Law Journal, 1877. 

HIS is another of the valuable monographs which 
are being issued from the press of the Central Law 

Journal. It presents in a clear, yet concise form, the 
entire law relating to the topic upon which it treats, 
and will be found of very great value to every practic- 
ing lawyer. The work is divided into seven chapters, 
and contains 137 pages octavo. Its plan and scope will 
appear from the following heads, one of which is 
treated upon in each chapter: Definitions; sales void 
because the court had no authority to enter the judg- 
ment or order of sale; sales void because of errors or 
omissions subsequent to the judgment or order of 
sale; the confirmation and deed; the legal and equita- 
ble rights of purchasers at void sales; the constitu- 
tionality of curative statutes; constitutionality of 
special statutes authorizing involuntary sales. The 
work is well indexed, contains a table of cases cited, 
and is excellently printed. 


WEEKS ON MINERAL LANDS. 


A Commentary on the Mining Legislation of Congress, with a 
reliminary review of the repealed sections of the 
ining Act of 1866; the whole constituting a complete 
statement of the law and practice relative to mines, 
mining and mineral lands under United States laws, as 
construed by the = land office, the secretary of 
the interior and the courts, from 1866 to the present 
time. By Edward P. Weeks, Counselor at Law. San 
Francisco: Sumner Whitney & Co., 1877. 

The law relating to mines and mineral lands is very 
important in several] parts of the country, and that 
governing where the mines of the precious metals exist 
is almost sui generis. Instead of being, as a whole, de- 
rived from the body of the common law, as is the case 
with most rules governing in respect to other mat- 
ters or from the civil law, it is made up of acts of 
congress, decisions and instructions of department 
officers and opinions of United States attorney-gen- 
erals, together with a multitude of customs and usages 
prevailing in the section of country where the mines 
exist, derived from Spanish, Indian and various other 
sources. The collection and arrangement of such a 
mass of material into a systematic treatise must have 
involved considerable labor and have required, not 
only an excellent knowledge of the law itself, but a 
faculty of selection and condensation which is not 
common. Mr. Weeks has, however, done his work 
well, and those of the profession who are interested 
in actions relating to mines will thank him for pre- 
senting, in a clear and concise form, the entire statute 
and other law governing this subject. The work is ex- 
haustive, covering every point likely to arise, and 
though the sources from whick the principles enunci- 
ated have not, in allinstances, the authority of a court 
of last resort, they are such as exist and which must 
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exist until the mining regions are more thickly set- 
tled than now. The subject has but recently been de- 
veloped, and a great share of the statements of prin- 
ciple therein are the production of the last ten or 
twelve years. It is not therefore to be supposed that 
the treatise is as complete and accurate as would be 
one upon a subject, the features of which had been 
elaborated during several centuries. Yet as stating 
the law as it now exists, the book will be found a safe 
guide, and it is not likely the courts or other bodies 
assuming to pronounce what the law is, will change 
many of the conclusions arrived at by the author. 
The book deserves a wide circulation among those of 
the profession needing assistance upon the subject of 
which it treats. 


CLEMENS ON CORPORATE SECURITIES. 


The Law of Corporate Securities as Decided in the Federal 
Courts. By G. C. Clemens, of the Topeka Bar. St. Louis: 
W. J. Gilbert, 1877. - 


The object of this book, as set forth by the author, 
“is to give in systematic shape the law of municipal 
securities as stated by the Federal Courts.” It treats 
first upon municipal securities and secondly upon rail- 
road securities. Under the first head it discusses the 
following topics: Municipal powers, legislative powers, 
conditions precedent to the issuance of bonds, sub- 
scription, the bonds and coupons, provisions for pay- 
ment, pleading, practice and evidence, mandamus, pro- 
ceedings in equity, and municipal warrants. Under 
the second head it treats of corporations, railroad 
bonds, railroad mortgages, what may be mortgaged, 
statutory mortgages, priority of mortgages, receivers, 
the Circuit Courts, procedure in equity, and evidence. 
An appendix contains the chancery rules of the Circuit 
Courts. The author intimates in the preface, that the 
work, though small, is comprehensive, and the con- 
tents above mentioned indicate that it attempts to 
cover a great deal of ground. Precisely what connec- 
tion there is between the rules governing practice and 
procedure in the Federal Courts and the law of cor- 
porate securities, we cannot conceive. We agree with 
him that a small but comprehensive book, carefully 
written, may require more labor than is necessary to 
compile a massive one. Buta volume, large or small, 
should comprehend only the subject it treats upon. 
The book also professes to set forth the law as decided 
in the Federal Courts. The author says, however, he 
has felt it his duty to criticise judicial opinions freely, 
on the ground that an argument, though uttered by 
the chief-justice of the United States, may be falla- 
cious. We would suggest that a criticism upon a judi- 
cial opinion is also likely to be fallacious, and whether 
so or not, the decision of the court determines the law, 
and elementary writers are not justified in too free 
criticism upon such decisions. The volume is well 
printed and bound, and contains a fair index and table 
of cases cited. 


MASSACHUSETTS Reports, VOL. 121. 


Cases argued and determined in the Supreme Judicial Court 

of Massachusetts, September, 1876 — January, 1877. John 

athrop, Reporter. Boston: H. O. Houghton and Com- 
pany, 1877. 


T is always a pleasure to us to take up a volume of 
the Massachusetts Reports, for we know it will be 
filled with interesting and valuable cases, carefully re- 
ported and presented in as attractive a shape asis pos- 
sible, by the must elegant paper, press work and bind- 
ing. The present number forms no exception to the 





rule, and contains a large number of decisions worthy 
of being permanently incorporated into American 
case law. The decisions of the Supreme Judicial 
Court are brought down to the close of January, 1877, 
which is about as late as is consistent with careful re- 
porting. Among the cases worthy of attention we 
notice these: Jamaica Pond Aqueduct Corporation 
v. Chandler, p.3. A right of way, whether acquired 
by grant or prescription, is not extinguished by the 
habitual use by its owner of another way equally con- 
venient instead of it, unless there is an intentional 
abandonment of the former way. Murphy v. Collins, 
p.6. There is no presumption that the statutory law 
of another State is the same as that of this Common- 
wealth. Commonwealth v. Jennings, p. 47. Here there 
was an objection of misnomer. The defendant was 
named ‘“Gigger’’ in the indictment. It was in evi- 
dence that proper spelling of the name was “ Jiger,” 
or “ Jigr.”” The court held that the question of mis- 
nomer was properly submitted to the jury. Common- 
wealth v. Holt, p.61. If a man speaks of a woman 
living in a house with him as his wife, it is sufficient 
proof of cohabitation in an indictment for adultery 
with her. Wassum v. Feeney, p. 93. The fact that an 
infant served on a jury is not sufficient to warrant the 
setting aside of the verdict, though the unsuccessful 
party was ignorant of the fact of infancy. Warren v. 
Hodge, p. 106. An agreement to forbear to sue on a 
debt due upon payment of part of the debt, is without 
legal consideration and cannot be availed of by the 
debtor either by way of contract or of estoppel. Dar- 
ling v. Boston & Albany R. R. Co., p.118. A horse 
escaped from his pasture into the highway and went 
upon the railroad track through a place where the 
railroad company was legally bound to maintain a 
cattle guard, but did not. Held, that the horse was a 
trespasser and the company were not liable for his be- 
ing killed by the cars, unless it was wantonly done. 
Wellington v. Jackson, p. 157. One who knowing the 
signature to a promissory note to be forged and in- 
tending to be bound by it, acknowledges it as his own, 
is bound by it just as if it had been originally signed 
by his authority. Cobb v. Fisher, p. 169. A writing 
not under seal, signed by an owner of land, purport- 
ing to convey the right of flowing the same and to re- 
lease all claims for damages therefor, does not bind 
the land or estop a subsequent grantee to recover dam- 
ages for the flowing thereof in the future. Crossman 
v. City of Lynn, p. 301. A maid servant, without fault 
on her part, was prevented from returning from her 
mother’s house to her employer’s on Saturday night. 
The employer used his horse on Sunday to bring her 
to his house from her mother’s, her help being re- 
quired on that day to prepare food needed by the 
family. Held, that the use of the horse was necessary 
and the town liable for an injury to the horse from a 
defect in the highway. Low v. Elwell, p. 309. The 
owner of land who forcibly enters thereon and ejects 
without unnecessary force a tenant at sufferance, who 
has had reasonable notice to quit, is not liable to an 
action for an assault. Commonwealth v. Filkins, p. 
856. A city had authority to pass ordinances with 
penalties for violation not exceeding $20 for one of- 
fense. An ordinance prescribing for a continuing act 
a penalty of not less than $1 nor more than $5 for 
every hour the act was continued, held, invalid. Com- 
monwealth v. Hoffman, p. 369. An acquittal on an in- 
dictment for breaking and entering a dwelling-house 
and stealing the property of A, held no bar to a com- 
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plaint for stealing at the same time and house the 
property of B, a different person. Rice v. Coolidge, 
p. 393. One not a party to a former action may main- 
tain tort against a person also not a party thereto for 
suborning witnesses to testify falsely in that action 
whereby his character is defamed. Levi v. Brooks, p. 
515. A master directing a servant to remove furniture 
from the house of another is liable for a willful as- 
sault committed by the servant in the execution of 
the order and not for the private purpose of the ser- 
vant. All we need say of the volume is that it is in 
every respect equal to its predecessors. Any thing 
more it is needless to say. 


—_———__—__—__— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down on Tues- 
day, Oct. 2, 1877: 

Judgment affirmed, with costs — Coleman v. Crump; 
Peck v. N. Y. C. & H. R. R. R. Co.; Porter v. Kings- 
bury; Chittenango Cotton Co. v. Stewart; Kasson v. 
Kellogg Bridge Co.; Delemater v. Fonda, Johnstown 
and Gloversville R. R. Co.; Comstock v. Drohan; 
Beebe v. Pyle; Spalding v. Rosa; Stout v. Woodward ; 
Eisenlord v. Snyder.— Order granting new trial 
affirmed, and judgment absolute for plaintiff on stipu- 
lation, with costs — Campbell v. Smith.—— Order af- 
firmed, without costs ,to either party in this court — 
Buel v. Southwick.—— Motion to dismiss appeal de- 
nied, with $10 costs— Littauer v. Goldman.—Motion 
for reargument denied, with $10 costs — Hebbard v. 
Haughian.—— Order granting new trial reversed and 
judgment on report of referee affirmed, with costs — 
Lanigan v. New York Gas-Light Co.— Judgment re- 
versed and new trial ‘granted, costs to abide event — 
Ross v. Hurd; Stowell v. Otis. —— Judgment of Gen- 
eral Term reversed and judgment of Special Term 
affirmed, with leave to defendant to answer on pay- 
ment of costs, within twenty days after filing remit- 
titur— Boyle v. City of Brooklyn. 

——_4__—__. 
NOTES. 

HE Illinois State Bar Association has issued a neat 
pamphlet containing its constitution and its offi- 
cers and committees, and a brief statement of the pro- 
ceedings had at the organization of the association on 
the 4th of January last. We understand the associa- 
tion to be in a very flourishing condition.—— The pro- 
ceedings of the convention called for the purpose of 
organizing the New York State Bar Association, to- 
gether with its constitution and by-laws, the rules of 
the executive committee, its act of incorporation and 
the names of its members elect, have been printed in 
an attractive form for circulation among the profes- 
sion of the State, a very large number of whom are 

included in the list of members elect. 


Los Angelos has had a novel lawsuit. It came be- 
fore a justice’s court, and was to this effect: A hada 
sick horse which was in great suffering, and which he 
thought was sure to die. So he took the horse to B, a 
livery stable keeper, and said: ‘I will give you $5 to 
kill this horse for me.’’ “All right,” said B. So A 
paid the $5, left the horse in charge of B and went 
away. Beoould not, however, summon sufficient nerve 
to kill the poor animal, so, in his turn, B said to C: 





“If you will kill this horse for me I will give you $5.” 
* All right,” said C, and C took the horse away with 
him. OC, however, did not kill the horse, but doctored 
him and restored him to health. A, much to his sur- 
prise, one day saw C driving a fine animal, which A 
unmistakably recognized as his formerly sick horse. 
A demanded the horse from C; C refused to give him 
up, and A brought suit against C to recover possession 
of the horse. The jury decided that C was entitled to 
the horse. Of course there was an appeal taken. 


The Virginia Law Journal has discovered an ancient 
order of court wherein a lawyer was punished for the 
crime of verbose pleading. We judge the law under 
which this order was allowed has become absolute. 
This is the order: ‘* Forasmuch as it now appeared to 
this court by a report made by the now Lord Keeper, 
being then Master of the Rolls, upon consideration 
had of the plaintiff's replication according to an order 
of the 7th of May, that the said replication doth 
amount to six score sheets of paper, and yet all the 
matter thereof which is pertinent, might have been 
well contrived in sixteen sheets of paper, wherefore 
the plaintiff was appointed to be examined to find out 
who drew the same Replication, and by whose advice 
it was done, to the end that the offender might, for 
example’s sake, not only be punished, but also be fined 
to her Majesty for that offense; and that the defend- 
ant might have his charges sustained thereby; and for 
that it now appeared to his Lordship, by the confes- 
sion of Richard Mylward, alias Alexander, the plain- 
tiff’s son, that said Richard himself did both draw, 
devise and engross the same replication, and because 
his Lordship is of opinion that such an abuse is not in 
any sort to be tolerated — proceeding of a malicious 
purpose to increase the defendant’s charge, and being 
fraught with much impertinent matter not fit for the 
court. It is, therefore, ordered, that the Warden of 
the Fleet shall take the said Richard Mylward, alias 
Alexander, into his custody, and shall bring him into 
Westminster Hall on Saturday next, about 10 of the 
clock in the forenoon, and then and there shall cut a 
hole in the midst of the same engrossed replication 
which is delivered unto him for that purpose, and put 
the said Richard’s head through the same hole, and so 
let the same replication hang about his shoulders with 
the written side outward, and then, the same so hang- 
ing, shall lead the said Richard bareheaded and 
barefaced round about Westminster Hall, whilst the 
courts are sitting, and shall show him at the Bar of 
every of the three courts within the Hall, and then 
shall take him back again to the Fleet and keep him 
prisoner until he shall have paid 10l. to her Majesty for 
a fine, and 20 nobles to the defendant for his cost in 
respect of the aforesaid abuse, which fine and costs are 
now adjudged and imposed upon him by this court for 
the abuse aforesaid.”’ Sir J. Puckering, Lord Keeper, 
10th February, 1596. 


” Chief-Justice Waite is to occupy, during the coming 
season, the house, in Washington, in which the late 
Edwin L. Stantonlived. Col. Thomas Scott has leased 
Mr. Chase’s old home on the corner of Sixth and E 
streets.—It is once in a while recalled that Mr. Wil- 
liam Cullen Bryant practiced law for a short time, and 
was so disgusted by a defeat tm one suit through a 
technicality, in words, that he abandoned the profes- 
sion immediately, forever. 
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CURRENT TOPICS. 


HAT the business coming before the courts of 
last resort in the more populous States is more 
than can be properly disposed of, has long been evi- 
dent, and numerous plans have been devised to 
meet the difficulty> Occasionally a co-ordinate 
court or commission has been organized to clear off 
arrears, and enable the regular tribunal to take a 
fresh start with new cases only to attend to. This 
has, however, afforded only temporary relief, and 
has been attended with the disadvantage of bring- 
ing uncertainty into the enunciations of law, the 
two final arbiters being liable to differ. This 
latter circumstance has prevented the permanent es- 
tablishment of a double final court. Yet the popu- 
lar sentiment applies in a way somewhat different 
from what it was intended to be applied, the maxim 
interest reipublice ut sit finis litium, and demands 
that the highest appellate court shall dispose of all 
the business brought before it promptly, and shall 
give the reasons for its conclusion in almost every 
instance. The judges try to meet this demand in 
the only manner they are able, and that is by work- 
ing themselves beyond their strength. The result 
is that they break down early, being compelled to 
retire either entirely or partly from the labors con- 
nected with their positions, within comparatively a 
few years after assuming them, Some men of strong 
physical powers may sustain the severe strain to 
which the judges are subjected, up to the period in 
life beyond which the Constitution of this State 
does not allow any one to hold the judicial office, 
but these instances are few. And the worst feature 
of the whole matter is, that there is, and can be no 
change in the condition of things for the better, at 
least as long as judicial work is done according to 
the system now or heretofore in vogue. The crowd 
of suitors about the courts is daily becoming greater, 
the judges are working harder and failing earlier. 
There must be some remedy for all this, but no sat- 
isfactory and permanent one has yet been suggested. 


The judges might, however, be relieved very 
much by the use of certain aids which, though 
not heretofore adopted here, are practicable and 
proper. The greater part of the labor connected 
with the determination of a case consists in (1) the 
collocation of the authorities bearing upon the is- 
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sues involved in it, and (2) the writing out of the 
results of such collocation. In other words, looking 
up cases, and writing opinions, constitute a consid- 
erable part of the judicial work. Now the case law 
bearing upon the points argued in any cause could 
be looked up and arranged by any good lawyer, 
so that all the judge or court would have to do 
would be to apply the same. This could be done in 
an opinion delivered orally, and written down by a 
stenographer. A practice something like this we 
understand prevails, to some extent, in England. 
The magistrates have clerks who prepare the argued 
cases for decision, and the opinion, when one is 
given, is delivered viva voce. Such a plan might at 
first work awkwardly, but we are confident that 
once fairly tried, there would be no return to the 
one now in vogue. Not only would the judges be 
relieved of much drudgery, but they could dispose 
of business much more rapidly, and thus more nearly 
accomplish the duties which are imposed upon them. 
It is at least worth while to make a trial of the sys- 
tem suggested. That now in use certainly is not 
the proper one. 


The Court of Appeals, on the 10th inst., took a 
recess until the 12th of next month. The session 
just closed has been a comparatively brief one, hav- 
ing been less than a month in duration. About 
ninety cases were decided. Many of these were 
previously argued and considered, but as the 
court has given four days in each week to the 
hearing of arguments in cases pending, the aggre- 
gate of the business transacted was quite large. 
The next session, however, will show a much larger 
record. The provision not allowing an appeal in 
actions where the amount involved is less than five 
hundred dollars, is showing its effect in reducing 
the calendar to a manageable size. If the limit 
could be increased to one thousand dollars, it is 
probable that the judges could at present dispose of 
all the business brought before them without over- 
working themselves as they are now doing. 


We have received a number of communications 
relative to the new rules regulating admission to the 
bar. Most of these are from young men who have 
been anticipating an early entrance into the profes- 
sion, but who must now wait some years before they 
attain to the dignity of attorney, and some more be- 
fore reaching that of counselor. The burden of 
these epistles usually is that the rules bear more 
harshly upon those who are obliged to earn their 
own living, and, therefore, cannot spend three years’ 
time in a clerkship where the remuneration is very 
small. They thus make the legal profession accessible 
to those only who are possessed of means. We are 
very sorry for these young men, but for all that the 
rules are proper. Their object is not to benefit or 
to injure any individuals or class among those seek- 
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ing admission to the bar, but it is to protect the 
community from such harm as would result from 
incompetence, ignorance and dishonesty among the 
profession. It is very seldom that a man is fitted to 
commence the practice of the law with less than 
three years’ training, and if there is occasionally an 
exception to this rule, it furnishes no reason for the 
abrogation of a regulation based upon the general 
fact. As to the advantage given to those blessed 
with a competence over others by the new rules, it 
is a result that cannot be avoided. The advantage, 
however, has its compensation, and we should not 
be surprised if under the new system, as under the 
old, those starting in the profession possessed only 
of a determined spirit and a sound body, would 
distance those of more fortunate surroundings in 
the race for honor and position. 


At the recent Antwerp Conference one of the more 
interesting discussions was upon the subject of the 
execution of judgments and orders of foreign courts. 
Two papers were read, one by Dr. Tristram and the 
other by Mr. Alexander. The first-named gentle- 
man reviewed the doctrines enunciated by the lead- 
ing authorities, and suggested certain propositions 
as the basis upon which an uniform international 
code of law regulating the subject might be readily 
and satisfactorily passed. The other paper sketched 
the existing practice of several nations, and stated 
principles which, according to leading modern 
writers, ought to govern. As stated by a member 
of the Conference, the practical conclusions at 
which the papers arrived were similar; that uni- 
versal justice requires and ought to regulate the 
recognition in each country of the judgments of 
foreign courts. 


The law is supposed to give an adequate remedy 
for every wrong, but there seems to be an exception 
to this rule when the wrong affects a member of the 
bar. This is evident from the result of a motion 
for temporary injunction made in New York last 
week in an action brought by George the Count 
Johannes, an attorney and counselor in the Supreme 
Court of this State, against one Sothern, a play 
actor, to restrain the defendant from performing in 
a character which it was alleged was a burlesque 
representation of plaintiff. The motion was ably 
argued but the court, after one or two adjournments 
against the wishes of the plaintiff, cruelly denied 
the same upon the technical grounds that the mov- 
ing party had produced no authorities to warrant 
the issuing of an injunction in such a case and no 
evidence that the statements alleged by him in his 
complaint were true. We suppose the plaintiff will 
not rest satisfied with the decision made, but will 
appeal to the General Term, where the rights and 
privileges due to titled rank and professional posi- 
tion are more thoroughly appreciated. 





In an article upon the Court of Star Chamber, in 
the current number of the American Law Review, 
from the pen of the late Emory Washburn, some 
very pertinent reasons are given for the retention of 
the mode of trial by jury. There have been ad- 
vanced from time to time many very plausible argu- 
ments for the abolition of the time-honored system 
of the common law and the adoption of some more 
expedient way, and these arguments have in some 
States resulted in the abrogation of the grand in- 
quest. The abolition of the jury, it is intimated, 
would tend to influence in an improper way the 
character and the conduct of the judiciary, for it is 
said “the same men who as judges of the common 
law while surrounded by the checks and limitations 
which usage and tradition had gathered within the 
precincts of their courts, had conducted themselves 
in a manner to escape censure or odium, removed 
thence into the murky and corrupted air of the Star 
Chamber, were the first to violate the fundamental 
principles of the common law, and were ready to 
go the farthest in discarding its salutary and time- 
honored rules.” That a removal of the jury would 
have a similar effect upon the judges of our courts 
there is little doubt. Juries are liable to err, but 
they do it in most instances in the safe direction. 
Some times strict justice is in its results the height 
of injustice. The courts, however, dislike to look at 
results but are governed wholly by principle and pre- 
cedent. The juryman, on the other hand, weighs the 
probable effect of his decision and in a case not free 
from doubt endeavors to reach a conclusion that 
will bring the happiest end. In other words, he 
considers the equities of the case more than the 
courts. We trust the day is far distant when the 
jury will be shorn of any of its power. 


The block of business in the English courts is 
such that steps have been taken by prominent prac- 
titioners to establish tribunals of arbitration, wherein 
those willing to do so can have their differences ad- 
justed. The proposed tribunals will be constituted 
of two, three or five lay referees, taken from the 
lists of special jurors, to exercise the functions of a 
jury, associated with a legal referee of special re- 
pute, to exercise the functions of a judge. The 
trials are to be conducted according to the pro- 
cedure and practice at nisi prius, and the sittings 
are to be upon three days of the week, and to be 
continued without intermission through the year. 
The plan appears to be a good one, but will proba- 
bly accomplish very little, for the reason that only 
such controversies as may be transferred to official 
referees can be brought before it, except by consent 
of parties. Now in almost every litigation there is 
one party, usually the defendant, who does not wish 
progress to be made. The object of his defense is 
to obtain delay, and not an adjudication of his 
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rights. Such a party will not consent to any dispo- 
sition of the case that will lead to an early trial. 
Consequently cases transferred to the new tribunal 
by consent will be comparatively few, and as to 
other cases it furnishes no advantage over the 
method of trial by referee, except that a sort of 
jury is provided to pass upon the facts. We imagine 
the success attending the movement will be about 
equal to that with which the experiment of courts 
of arbitration has met with in this State. 


The Washington correspondent of the New York 
Tribune states that the choice for Supreme Court 
Justice to fill the vacancy caused by the resignation 
of Judge Davis, has fallen upon John M. Harlan of 
Kentucky, the former partner of ex-Secretary Bris- 
tow. While the name of the appointee has not 
been mentioned prominently in connection with the 
office, it is conceded on all sides that he is in every 
way an excellent selection. 





NOTES OF CASES. 


N the case of Pratt v. Taunton Copper Co., re- 
cently decided by the Supreme Judicial Court of 
Massachusetts, plaintiff was the owner of shares of 
stock in the defendant company, for which she had 
a certificate. This certificate was taken from her 
house without her knowledge, and together with a 
forged power of attorney in her name to the com- 
pany, authorizing it to transfer the same, was de- 
livered to a stock broker, who procured a new cer- 
tificate which was sold to an innocent purchaser, to 
whom the company issued another certificate. Plain- 
tiff brought a billin equity against the company and 
the purchaser, praying that the latter be compelled 
* to surrender his certificate, and the former to issue 
a new certificate for the shares of stock held by her. 
The court held that the plaintiff could not be de- 
prived of her stock without her consent or negli- 
gence on her part, and that the power of attorney 
in her name being forged, she might maintain the 
bill to compel the company to issue a certificate to 
her for her shares, and to pay her the dividends 
thereon. This holding is supported by the cases 
of Ashby v. Blackwell, 2 Eden, 299; S.C., Ambl. 
503; Sloman v. Bank of England, 14 Sim. 475; Mid- 
land Railway v. Taylor, 8 H. L.C. 751; Pollock v. 
Nat. Bank, 7 N. Y. 274; Sewallv. Boston Water Power 
Co., 4 Allen, 277; Brown v. Howard Ins. Co., 42 Md. 
384; 8. C., 20 Am. Rep. 90. But it was held that 
she was not entitled to a decree against the innocent 
purchaser. See Salisbury Mills v. Townsend, 109 
Mass. 115; Lowry v. Commercial Bank, Taney, 810; 
Bush v. Laurier, 11 Wall. 369; Inre B.& 8. F. R’y, 
L. R., 3 Q. B. 584. If he had claimed under a trans- 
fer which he knew, or was bound to know to be 
forged or invalid, a different case would have been 
presented, Cotton v. Eastern Counties Railway Co., 





1 Johns. & Hen. 248; Johnston v. Renton, L. R., 9 
Eq. 181; Taylor v. H. I. P. Ry, 4 DeG. & J. 559; 
Denny v. Lyon, 38 Penn. St. 98. In such a case 
where the relief given to the plaintiff does not re- 
quire or involve the decision of any question be- 
tween co-defendants, the court, unless by consent, 
does not and cannot decide such a question, so as to 
bind the co-defendants as against each other, but 
leaves it to be settled in a proper suit between them. 
Cotton v. Eastern Counties R’y Co., Johnston v. Renton, 
above cited; Cottingham v. Shrewsbury, 3 Hare, 627; 
Fletcher v. Green, 383 Beav. 343; Sewall v. Boston 
Water Power Oo., 4 Allen, 277, 283; Carlton v. Jack- 
son, 121 Mass. 591, 597. 


The case of College Street Meth. Episcopal Church 
v. Kendall, 121 Mass, 528, was an action to recover 
the amount of a subscription made by the defend- 
ant’s testator toward the erection of an edifice for 
religious worship. It appeared that at a meeting 
of the members of the congregation of the church 
named as plaintiff, at which testator was present, 
the question of erecting the building was discussed 
and a subscription was opened to see how much 
could be obtained for the purpose, and the secre- 
tary of the meeting wrote down in their presence, 
and with their knowledge, the names of those ex- 
pressing a willingness to give with the amounts 
named by them. _ Testator’s name was put down for 
$500, and he afterward orally admitted and rati- 
fied the subscription. The edifice was built and 
occupied for the use of the congregation mentioned, 
It did not appear, however, that the erection of the 
building was upon the faith of testator’s promise or 
that the plaintiff or its trustees incurred or assumed 
any obligation in reliance upon such promise. The 
court held that the defendant was not liable, saying 
that the subscription was a gratuitous promise de- 
pending wholly upon the good will which prompted 
it and could not be enforced at law. See in support 
of this conclusion, Hzchange Bank of St. Louis v. 
Rice, 107 Mass, 37; 9 Am. Rep. 1; Fisher v. Hllis, 3 
Pick, 322; Bryant v. Goodnow, 5 id. 228; Amherst 
Academy v. Cowles, 6 id. 427; Williams College v. 
Danford, 12 id. 541; Thompson v. Page, 1 Metc. 565; 
Ives v. Sterling, 6 id. 310; Walkins v. Hames, 9 Cush. 
537; Myrick v. French, 16 id. 196; Athol Musie Hall 
Oo. v. Cary, 116 Mass. 471. In Hanson Trustees v. 
Stetson, 5 Pick. 506, in which the subscription was 


to increase a ministerial fund, the court found it a 
fact agreed, ‘that in consequence of the accumula- 
tion of the fund by these means, the great purpose, 
namely, the settlement of a minister, has been ef- 
fected,” which constituted a consideration. The 


suggestion in Bryant v. Goodnow, supra, substan- 
tially repeated in Jves v. Sterling, and Walkins v. 
Eames, supra, that “it is a sufficient consideration 
that others were led to subscribe by the very sub- 
scription of the defendant,” is said in the princi 
case to be but obiter dictum, and inconsistent with 
elementary principles. 
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INTEREST UPON INTEREST. 

1 emerge is a wide-spread impression among laymen 

that to receive interest upon interest is a viola- 
tion of the laws against usury. It prevents the 
creditor from receiving compensation for his debt- 
or’s delay even when it is tendered, which the law 
permits him to take and retain, although it will not 
assist him to recover it from an unwilling hand. 

To compound the interest piles up the debt with 
fearful rapidity, but on the other hand there appears 
to be no reason why the debtor should not suffer the 
usual penalty for his default, and be compelled to 
recompense his creditor for the damage the law as- 
sumes in similar cases that he has suffered. 

The common law was averse to interest of any 
kind, simple or compound, and the prejudice against 
compound interest has survived to our own times, 
although the aversion is now justified on the broad 
ground of public policy. 

In this State interest upon interest is only allowed 
under special circumstances, but the moral justice 
of the demand is acknowledged and the creditor’s 
title is perfect when he has received the money. 

In the case at least of instruments to secure the 
payment of a debt after a long lapse of time, and 
providing that it shall bear interest payable at fixed 
times, it would seem that in the event of any such 
installment of interest remaining unpaid interest 
upon it should be recoverable. 

As Judge Monell said in one case: ‘‘ The moment 
interest becomes due it is a debt.” Moreover the 
debtor is bound to seek his creditor and pay it. 
Williams v. Hance, 9 Paige, 211. Why should not 
interest be allowed upon failure to pay this debt as 
well as upon any other? Such an allowance of in- 
terest certainly would not conflict with the usury 
laws. They forbid ‘‘any greater sum or greater 
value for the loan or forbearance of any money, 
goods or things in action” to be taken, than seven 
dollars upon one hundred dollars for one year. This 
would hardly seem to forbid an award of interest as 
damages in such a case. It would not be a pay- 
ment for the loan of the original sum, but a penalty 
for the debtor’s delay in making payment of a dis- 
tinct and separate debt. 

That it cannot be recovered when voluntarily paid 
shows yet more distinctly that taking interest upon 
interest is not forbidden by the usury laws. Then 
again it can be recovered if a demand has been made 
of it. This certainly precludes the idea of usury. 
In several cases it has been clearly stated that it is 
not because it is usurious that interest upon interest 
is not allowed, but that it is frowned upon because 
it is opposed to the policy of our law as tending to 
injury and oppression. 

It seems too to be still under the ban of that me- 
diaeval prejudice which prohibited all taking of in- 
terest and stigmatized it in the English statute 





(XXI James I, ch. 17), permitting it among sinful 
men as unlawful in point of religion and morals. 

But whatever the analogy that pleads for interest 
upon interest in certain cases, the current of decis- 
ions has been too strong against it in this State to 
permit the courts to grant it except under excep- 
tional circumstances. 

In Townsend v. Corning, 1 Barb, 627, Gridley, J., 
in the course of his opinion upon the validity of a 
note given partly for interest upon interest, says: 
‘*Yet I will assume, as the law of this case, that a 
reservation in a new security of compound interest 
that had accrued upon a sum previously due, against 
the will of the debtor, and as a condition of forbear- 
ance upon the new security, affects the security with 
usury and makes it void.” He then says it becomes 
a question of fact whether it was extorted asa price 
for forbearance and against the will of the debtor, 
and there being no evidence to show either of these 
usurious ingredients, decides that the security is 
valid. 

As appears from the foregoing his assumption of 
law was not necessary to the decision of the case, 
for there was no evidence of objection by the de- 
fendant. But whatever its necessity the assump- 
tion has foundation in either the statute or common 
law of the State. 

In Kellogg v. Hickok, 1 Wend. 521, it had been 
decided that if parties accounted together concern- 
ing the amount due and by the consent of the 
debtor included compound interest, the new security 
for the amount including it was not usurious. 
Although the conclusion arrived at was correct it 
was reached upon false grounds, for it was assumed, 
as in the former case, that interest upon interest in- 
cluded in a security might make it usurious and 
void, while, as we have said before, it is never on 
the ground of usury that compound interest is not 
permitted to be taken, but because it is regarded as 
unjust and oppressive. 

The learned judges seem to have had in their 
minds the relief that equity gives to any contract 
forced upon a party by duress and oppression, not 
meaning that compound interest could avoid an 
instrument, but that if by an unconscientious mis- 
use of his debtor’s necessities the creditor exacts 
compound interest, a court of equity could relieve 
him as they would from any other contract he might 
be brought into by such means. Thornhill v. Evans, 
2 Atk. 330. Finally this assumption has not been 
adopted in subsequent decisions, for we never again 
find the question of forbearance and willingness 
raised, while it has been expressly decided that a 
demand of interest is sufficient to turn it into princi- 
pal which from thenceforth draws interest. 

The cases of Crippen v. Hermance, and Williams 
v. Hance, in 7 and 9 Paige, are sometimes cited to 
sustain the proposition assumed by Judge Gridley. 
The most cursory examination will show that in 
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each case the security was contaminated by a trans- 
action which the chancellor declared a mere shift 
to cover usury. 

In The State of Connecticut v. Jackson, 1 Johns. Ch. 
18, Chancellor Kent examined the subject of com- 
pound interest as regarded in equity, and laid down 
the principles by which our courts have since been 
guided in their consideration of this subject. The 
question was upon the confirmation of the report of 
a master to whom it had been referred to compute 
the amount due upon a bond and mortgage; the 
report contained a computation and account allow- 
ing interest upon the installments of interest due and 
unpaid. He examines the principles and decisions 
bearing upon the subject in an opinion unusually 
lucid and learned even for our great chancellor, and 
declares that compound interest has never been 
allowed except under special circumstances. 

It appears that the question of allowing com- 
pound interest was raised in Chancery as early as 
4 Car. I. At that early period it was laid down as 
the rule that interest upon interest was not allowed. 
An exception was afterward (Car, IT) allowed in favor 
of the assignee of a mortgage, and the amount of 
the principal and interest really and bona side due 
and paid by him was allowed to carry interest. But 
this case was overruled by Lord Chancellor Shaftes- 
bury, who allowed interest on the principal sum 
only. Afterward the Lord Keeper said such an 
allowance of interest upon interest to the assignee 
was reasonable and just, although he appears to 
have followed the precedent just mentioned. Sub- 
sequently, in Gladman v. Heuchman, 2 Vernon, 135, 
such interest was allowed to the assignee. The 
cases on this point are loose and contradictory and 
. even on the general question of the allowance of 
compound interest the dicta up to 1688 are both 
ways. But since the revolution the general rule 
that interest upon interest is not allowed except 
under peculiar circumstances, has been well estab- 
lished, although the rights of an assignee of a 
mortgage may still be in doubt. In our own reports 
we are not without at least dicta upon this subject. 
The case of Jackson v. Campbell, 5 Wend. 572, al- 
though decided upon another point, touches this 
question. It is there laid down that ‘‘ where a 
mortgage is assigned with the concurrence of the 
mortgagor, the assignee shall be entitled to interest 
upon the interest paid by him, as well as upon the 
principal of the mortgage; but if the assignment is 
made without the privity of the mortgagor it does 
not carry interest. This does not seem to go quite 


as far as the anonymous case in Banbury’s Reports, 
41, where it is said that if the mortgagee had 
applied to the mortgagor before the assignment and 
demanded his money and required him to join in 
the assignment, if the mortgagor refuses either to 
pay or join, the assignee shall recover interest both 
on the principal and interest. 


This case would 





seem to be sound on principle, for all the later cases 
hold that interest may be recovered upon interest 
from the time payment is demanded, and as the 
assignee stands in every respect in the shoes of his 
assignor he ought to be able to avail himself of the 
demand as his assignor might. 

Lord Thurlow, although he expressed the opinion 
that there was nothing unjust in allowing interest 
upon interest, said that he would have to overturn 
all the proceedings of the Court of Chancery if he 
allowed it generally. In certain cases it has always 
been allowed, as where there is a settlement of an 
account between the parties after interest has be- 
come due; where there is an agreement to allow it 
after it has become due or where the master’s report 
computing the sum due for principal and interest 
has been confirmed, for it is then in the nature of a 
judgment. 

While such special circumstances may turn inter- 
est already due into principal, and permit interest 
to accrue upon it, an agreement to pay interest upon 
the interest that may thereafter accrue, if it is not paid 
punctually at the stated times, will not be enforced. 
The first case upon this point found in the books, is 
Sir Thomas Meers’ Case, cited by Lord Chancellor 
Talbot in Bosanguett v. Dashwood, Ca. Temp. Talb. 
40, and followed in succeeding cases. 

Sir Thomas Meers had inserted a covenant in some 
mortgages that if the interest was not paid punctu- 
ally at the day, it should from that time, and so on 
from time to time be turned into principal. Lord 
Chancellor Harcourt relieved the mortgagors from 
the covenant as unjust and oppressive. This estab- 
lished principle of English jurisprudence has never 
been questioned in this State. But it would appear 
that the rule, in its strictness, applied to landed 
security only, for as appears from the observations of 
Lord Thurlow and Lords Commissioners Mather and 
Ashurst,compound interest might be allowed between 
the parties to mere personal agreements, upon the 
ground of a contract to allow it, either express or to be 
inferred from circumstances, But while our judges 
have noticed this distinction, they seem to have in- 
clined to extend the rule to debts on simple contract. 
While such an agreement will not be enforced, it is 
not to be regarded as usurious, and will not con- 
taminate and avoid the rest of the contract. 

In Stewart v. Petrie, 55 N. Y. 621, ten years’ in- 
terest was due on a mortgage, and foreclosure pro- 
ceedings were discontinued on a note being given 
for arrears and interest; suit was brought on the 
note, and the defense of usury was interposed. In 
the opinion of the court, per Allen, J., it is said: 
‘¢The receiving of interest upon interest is not a 
violation of the Statute of Usury, as no more than 
seven per cent is in such cases taken or received. It 
is true that an agreement in advance for the pay- 
ment of interest upon interest, as the same shall ac- 
crue, cannot be enforced, not because it is usurious, 
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but for the reason that such an agreement is re- 
garded in this State as against public policy — as 
one that may be made oppressive to the debtor — 
but a prospective agreement after the interest has 
accrued, to pay interest thereon, is valid. So, too, a 
security for interest upon interest, given after it has 
accumulated, and in the absence of any prior under- 
taking to pay it, is valid, and supported by a good 
consideration.’”’ The learned judge does not say 
what this good consideration is, but it is undoubt- 
edly the moral duty to recompense the creditor for 
the delay. For in equity a moral obligation is con- 
sidered to be a sufficient consideration to uphold an 
express agreement to fulfill it. 

And in the case of Mowry v. Bishop, 5 Paige, 103, 
we find this moral obligation is the consideration 
assigned to support the agreement. In the course of 
the same opinion, the learned judge refers to the case 
of Van Benschoten v. Lawson, 6 Johns, Ch. 313,wherein 
Chancellor Kent said that such an agreement must 
not only refer to interest then due, but must be 
prospective, and that if the contract be that inter- 
est shall be paid upon interest from some previous 
time when it became due, it will not be enforced. 
He does not examine the foundation for this opin- 
ion, but simply states that the doctrine that such 
contracts will be enforced, whether retrospective or 
prospective, is now too well settled by authority in 
this State to be questioned. 

In the case of Thornhill v. Evans, supra, Lord 
Hardwicke directed the master to inquire what ar- 
rears of interest were agreed, from time to time in 
writing, to be turned into principal. 

In Van Benschoten v. Lawson, Chancellor Kent 
adopted this rule, and said that the agreement to 
pay interest upon interest must be in writing. Later 
the rule requiring a writing was approved by Justice 
Balcom in the case of Forman v. Forman, 17 How. 
257. 

However, many cases take the view that a demand 
is all that is necessary to turn interest into principal, 
and make it bear interest from the date of that de- 
mand. Connecticut v. Jackson, 1 Johns. Ch. 16. 

In the case of Howard v. Farley, 19 Abb. Pr. 129, 
Judge Monell says: ‘‘If the interest is demanded 
when due, it becomes principal from that time, and 
interest upon it should be recoverable.” 

These and the later cases, generally, are evidently 
inconsistent with the rule requiring a writing, which 
may probably be regarded as abandoned at least as 
to prospective contracts. 

From the foregoing cases, and the principles that 
are a necessary deduction from them, it is evident 
that where interest is paid upon interest, the trans- 
action is not usurious. It must be equally clear, 
and it is certainly quite as well settled, that money 
paid for compound interest cannot be recovered 
back. Stewart v. Petrie, 55 N. Y. 621. The case 
of Boyer v. Pack, 2 Denio, 107, seems to have been 





cited in some cases as sustaining the position that it 
can be recovered, but that case was expressly de- 
cided upon the ground of a mistake of fact. 

The present law of the State upon the subject of 
compound interest, then seems to be: 

I, As a general rule interest is not allowed upon 
interest. 

II. That a provision in a contract for interest 
upon future installments of interest which remain 
unpaid, will not be enforced, but it will not contam- 
inate the rest of the contract so as to render it usuri- 
ous or void. 

III. That a contract to pay interest upon interest 
due at the time is upon a sufficient consideration 
and valid, and may be retrospective in its action, 
and provide for the payment of interest from a time 
then past. 

IV. That from the time payment of it is de- 
manded, interest bears interest. 

V. That if interest is paid upon interest, it can- 
not be recovered back, although the law would not 
have compelled the debtor to pay it. 

R. R. H. 


——_.—__—_— 


THE RELATIONS OF THE UNITED STATES TO 
EACH OTHER, AS MODIFIED BY THE WAR 
AND THE CONSTITUTIONAL AMENDMENTS. 


(Continued.) 
III. CONFEDERATION ERA. 


HE articles of confederation were the first step to a 

Constitutional Union of the free and independent 

States of America. They passed in Congress Novem- 
ber 15, 1777. 3 Jour. Cong. 396. 

Our analysis of this political association will be easy 
because it was constituted by the written articles of 
confederation. 

During the discussion of them in Congress, it was 
again and again proposed .-to change the rule, under 
the proposed articles, by which in Congress each State 
had one vote, but the proposition was uniformly de- 
feated; and for cases, which by the articles could 
ouly be passed by nine States, an amendment was pro- 
posed in these words: ‘‘ Provided, that the nine States 
so assenting shall comprehend a majority of the people 
of the United States, excluding negroes and Indians.” 
It was rejected —ayes, one State; nays, nine States. 
3 Jour. Cong. 366. Now when (taking the census of 1790 
as an index) nine States, with a population of only 
1,600,000, could thus control four States with 2,100,000; 
when in other cases, where a majority of States could 
pass a measure, States with a population of 1,000,000 
could thus out vote a majority of States with 2,800,- 
000; when the power of a majority of the people of 
the United States was denied by a vote of nine to one 
in Congress; it would seem that the idea of a para- 
mount and sovereign body politic, called the United 
States, was derisively ignored and repudiated even in 
Congress itself. Nor let it be forgotten, that in the 
Congress before the articles were adopted, a majority 
of States always decided action; and thus if 1,000,000 
voted for a measure (seven States), and 2,800,000 against 
it (six States), it passed; or if 2,800,000 (six States) 
voted for, and the 1,000,000 (seven States) voted against 
a measure, it failed. 
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~ Does not this fact show that States, not men, were 
represented in the Congress prior to 1781, and after- 
ward in that under the confederation ? 

The anxious desire of Congress, as well as of all pa- 
triots, was to increase the power of Congress by adopt- 
ing the articles. But what was the obstruction to 
their adoption from November, 1777, to March, 1781? 
Congress, knowing the source of its authority, and 
that no increase could come but by the united voice of 
all the separate States; that none could come from 
a majority vote in Congress, or from a majority of the 
people of the United States, aggregated as une body 
politic, passed this order: ‘These articles shall be 
proposed to the legislatures of all the United States, 
to be considered, and if approved by them, they are 
advised to authorize their delegates to ratify the 
same in the Congress of the United States, which be- 
ing done, the same shall become conclusive.’’ 3 Jour. 
401. Twelve States had adopted them for some years, 
but Maryland declining, they had no effect; and thus 
one-thirteenth of the whole population of the United 
States, obstructed action deemed almost essential to 
the safety of the whole. 

I shall note the contents of these articles succinctly. 
3 Jour. 396. 

1. They are called: ‘* Articles of confederation and 
perpetual Union between the States of New Hamp- 
shire,’’ etc. (all named). 

The parties between whom it is made are not men, but 
States. It is a confederation and perpetual Union be- 
tween States. 

2. Its first article declares: ‘*The style of this con- 
federacy shall be the United States of America.”’ 

That was the name of this confederacy between States 
baptized in revolutionary blood. 

8. The second article declares: ‘‘Each State re- 
tains its sovereignty, freedom and independence, and 
every power, jurisdiction and right which is not by 
this confederation expressly delegated to the United 
States in Congress assembled. 

Observe, each State retains —holds back — that is, 
it had previously possessed, what by these articles it 
retains. It retains its sovereignty, freedom and inde- 
pendence. Then it had these previously. But how is 
this, if the paramount sovereignty was in the good 
people of the United States represented as one people 
in Congress? 

Again, note the distinction between the totality of 
sovereignty, freedom and independence retained, and 
the division between the powers, jurisdiction and 
rights delegated or retained. The former, which in- 
here in the civil body politic, are not impaired by a 
league or confederation to which a part of the sover- 
eign powers, etc., may be delegated, while another 
part is reserved. 

And further, note the guard against implication of 
powers in the word “ expressly.” 

4. In the third article it is declared: ‘The said 
States hereby severally enter into a firm league of 
friendship,’’ etc. 

5. By the fourth article to secure intercourse among 
the people of the different States, an inter-communi- 
cation of the rights of citizenship, mutual extradition 
of criminals, and reciprocal faith to public acts of each 
State, are stipulated. 

6. Delegates to Congress are provided for. Each 
State to elect, and re-cal]l at pleasure, her own dele- 
gates, tosupport them, and each State to have but one 
vote. 





7. Mutual limitations are agreed to, upon the powers 
of the States as to foreign intercourse, or between 
themselves, or as to war, or forces — military or naval. 

8. The powers vested in Congress were important, 
but were very restricted. Congress could lay no tax, 
and raise no money but by loans and bills of credit, 
except by requisitions on the States, but with no power 
to enforce its requisition. It could call on the States 
for soldiers, and of those so raised, all of and under 
the rank of colonel were appointed by the States. 
The regulation of commerce was left to the States. 
Congress could build and equipanavy. The treaty 
making power was in Congress, and the power of war. 

9. The articles could be amended by Congress, to be 
confirmed by the legislature of every State. The arti- 
cles were to be inviolably observed by every State, and 
the Union to be perpetual. 

Such is a compendium of these celebrated articles. 

In a letter sent by Congress with them to the sev- 
eral States, a few things may be noticed. The diffi- 
culty of a general sytem between ‘so many sovereign 
and independent communities” into which the conti- 
nent is divided, is dwelt upon, and it is recommended 
to each respective legislature to invest its delegates 
with competent powers ultimately in the name and be- 
half of the State to subscribe articles, etc. 3Jour. 404. 
This was done finally by the signature of the dele- 
gates, ‘‘On the part and behalf of the State of ——.” 
7 Jour. 43. 

As already noticed, after this date Congress passed 
ordinances, “ Be it ordained,”’ etc. 

Let me call attention now to the influence of these 
facts connected with these articles upon the question 
of the relations of the States prior to their adop- 
tion. 

In the letter of Congress just referred to, the rati- 
fication is urged upon the States, ‘* As essential to our 
very existence as a free people, and without it we may 
soon be constrained to bid adieu to independence, to 
liberty and safety.” Is this the language of a para- 
mount sovereign to his dependent vassals? of a Con- 
gress exercising (as Judge Story asserts) de facto and 
de jure a sovereign authority? lf it was sovereign, 
how was its demand of more power so eager, and yet 
so long disregarded? And if these articles are the 
greater powers, so much prayed for, what becomes of 
its previous sovereignty so confidently asserted? If, 
as Judge Story assumes, this central sovereignty, rep-” 
resented by Congress, gave being to the States, by its 
inherent power, how does this creator of common- 
wealths come on bended knee to beg of these, its 
creatures, only enough power to save itself from ex- 
tinction? These questions, so pertinent to these facts, 
must be resolved in one answer: that Congress was, 
and had ever been, the delegated agent of all the 
States, each of which had always, since the moment 
of its self-assumed independence, been possessed of 
that, which, under these articles, they still retained, 
its sovereignty, freedom and independence, and of 
every power, jurisdiction and right, it had not by its 
own will delegated to the Congress or abridged by 
treaty or compact with some other civil body politic. 

Congress made the treaty of peace with Great 
Britain, at the close of the war, in which His Britan- 
nic Majesty acknowledges the said United States, 
viz.: New Hampshire (naming all), to be free, sover- 
eign and independent States; that he treats with 
them as such; and for himself, his heirs and successors 
relinquishes all claims to the government, proprietory 
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and territorial rights of the same and every part 
thereof. 9 Jour. 20. 

One other act during the confederation era remains 
to be noted. 

Virginia, by deed dated March, 1784, executed by 
her delegates in Congress under her autbority, con- 
veyed her domain in the northwest (now five States, 
containing nearly ten millions of people) to the United 
States in Congress assembled, as well of soil as juris- 
diction, for the benefit of said States, upon condition 
that the territory be laid out into States; ‘‘ that the 
States so formed shall be distinct Republican States, 
and admitted members of the Federal Union, having 
the same rights of sovereignty,freedom and independ- 
ence as the other States;”’ that the lands so ceded 
shall be considered ‘“‘as a common fund for the use 
and benefit of such of the United States as have be- 
come and shall become members of the Confederation 
or Federal alliance of the said States, Virginia inclu- 
sive,” etc. 9 Jour. 47. Congress unanimously ac- 
cepted this deed of cession. 

This deed, and Congress is estopped to deny it, 
proves 

1. That Virginia, and not Congress, had exclusive 
right of soil and jurisdiction to the territory thus 
ceded. 

2. It was to be laid out into distinct States. 

3. They were to be admitted into a Federal Union. 

4. They were to have, as the others had, freedom, 
sovereignty and independence. 

5. The tie between the States was a confederation 
or federal alliance. 

6. Each State, as such, had a separate claim on the 
fund. 

7. Congress, under the present Constitution, has 
recognized this by the bill for the distribution of the 
proceeds of the sale of these public lands among the 
several States. 

In Gibbons v. Ogden, 9 Wheat. 187, Marshall, C. J., 
in speaking of the argument at the bar, as to the re- 
lations of the States prior to the present Constitution, 
by one comprehensive statement may conclude all 
comment on the foregoing facts: 

**It has been said that they (the States) were sover- 
eign, were completely independent, and were con- 
nected with each other by aleague. This is true.’’ In 
this language he spoke the opinion of the whole court. 
And if this was true under the articles of eonfedera- 
tion, a fortiori it was true before their adoption in 
1781. 

In Wheeler v. Smith, 9 How. 78, Mr. Justice McLean, 
speaking for the whole court, said: 

** When this country achieved its independence, the 
prerogatives of the crown devolved upon the people 
of the States, and this power still remains with them, 
except so far as they have delegated a portion of it to 
the Federal government. The State as a sovereign is 
the parens patrie.”’ 

Thus, at the close of the Confederation, we find the 
States related to each other, as free, sovereign and in- 
dependent States, united for common benefit by a 
league, confederation and federal alliance; whose 
name and style was ‘‘ The United States of America; ”’ 
a confederacy, whose wnils were States; and not one 
civil body politic, whose units were men. 


IV. CONSTITUTIONAL ERA FROM 1789 TO 1861. 


I propound the following problems for solution: 
First. Who ordained the Constitution, and what is it? 





Second. What the relations of the States to the 
Government thereby established, and inter se? Is the 
Union organic or functional? Is it Staaten-bund or 
bundes-Staat? Is a new civil body politic created? If 
so, are its units, States or men? 

1. In answer to the first question, I aver that the 
States, as free, sovereign and independent civil bodies 
politic, ordained the Constitution; and that it is a 
Federal compact between the States, by which a gov- 
ernment has been established, which is a Democratic- 
Republican and a Federal government; supreme 
within the limits of the delegated powers, over the 
constitutions and laws of the several States, and bind- 
ing and operating upon the citizens of all the States; 
and by the terms of which, certain rights and privi- 
leges of the citizens of each are inter-communicated 
to those of every other. 

The confederation had two leading vices, in the 
opinion of those who advocated its substitution by 
the present Constitution. 

First. ‘‘ In the principle of LEGISLATION for STATES 
or GOVERNMENTS, in their corporate or collective 
capacities, and as contradistinguished from the INDI- 
VIDUALS of whom they consist’’ (Hamilton, No. 15, of 
Federalist). 

Second. ‘“‘It has not a little contributed to the in- 
firmities of the existing federal system, that it never 
had a ratification by the PEOPLE. Resting on no bet- 
ter foundation than the consent of the several legisla- 
tures, it has been exposed to frequent and intricate 
questions concerning the validity of its powers; and 
has, in some instances, givén birth to the enormous 
doctrine of a right of legislative repeal. Owing its 
ratification to the law of a State, it has been contended 
that the same authority might repeal the law by which 
it was ratified. However gross a heresy it may be to 
maintain that a party to a compact has a right to re- 
voke that compuct, the doctrine itself has had respect- 
able advocates. The possibility of a question of this 
nature proves the necessity of laying the foundation 
of our National Government deeper than the mere 
sanction of delegated authority. The fabric of the 
American Empire ought to rest on the solid basis of 
THE CONSENT OF THE PEOPLE.’”’ (Hamilton, No. 22, 
Federalist). 

This latter vice is that with which we have now to 
deal. The confederation was ratified by the delegated 
authority, the legislature of each State. The Consti- 
tution of each State rests upon the will of the people 
of the State, as the sovereign civil body politic. This 
defect in the confederation would be cured by making 
the new Constitution rest on the same basis as the 
State Constitution, viz.: the consent of the people of 
each State. That this is the meaning of Mr. Hamilton 
in the passage just quoted, will be obvious from the 
language of the other authors of the Federalist. 

Mr. Madison, in the 39th number of that great series 
of papers (written to induce New York to ratify the 
Constitution, and therefore a co-temporaneous expo- 
sition, which, leading to the adoption of the Constitu- 
tion, has always had great weight in its construction), 
says: ‘* This assent and ratification is to be given by 
the people, not as individuals composing one entire na- 
tion, but as composing the distinct and independent 
States to which they ’’ (the people) ‘‘ respectively be- 
long’ * * * ‘That it will be a federal and not a 
national act, the act of the people, as forming so many 
independent States, not as forming one aggregate nation, 
is obvious from the single consideration, that it is to 
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result neither from the decision of a majority of the 
people of the Union, nor from that of a majority of the 
States. It must result from the wnanimous assent of 
the several States that are parties to it, differing no 
otherwise from their ordinary assent, than its being 
expressed, not by the legislative authority, but by that 
of the people themselves. Were the people regarded in 
this transaction as forming one nation, the will of the 
majority of the whole people of the United States would 
bind the minority ; in the same manner as the majority 
in each State must bind the minority. * * * Each 
State in ratifying the Constitution is considered as a 
sovereign body, independent of all others, and only to 
be bound by its own voluntary act.” 

In the Virginia Convention, called to consider the 
Federal Constitution in June, 1788, when confronted 
by the question of Patrick Henry, why the preamble 
said, ‘‘we, the people,’”’ and not ‘‘we, the States,”’ 
(Mr. Henry was not a member of the Federal Conven- 
tion), Mr. Madison replied, ‘‘ Who are parties to it? 
The people, but not the people as composing one great 
body, but the people as composing thirteen sovereignties. 
Were it, as the gentleman asserts, a consolidated gov- 
ernment, the assent of a majority of the people would 
be sufficient for its establishment, and as a majority 
have adopted it already, the remaining States would 
be bound by the act of the majority.” * * * “It 
would be now binding on the people of this State with- 
out having had the privilege of debating upon it; but, 
sir, no State is bound by it, as it is, without its own 
consent.”’ (Virginia Debates in Convention of 1788, p. 
76.) He then proceeds to show that as the confedera- 
tion rested on the consent of the State Legislatures, 
the Constitution was to rest on the authority of the 
people of each State. 

After this reply, this objection of Mr. Henry was 
not again advanced. 

But we are not left to rely upon authority. The 
facts are conclusive. 

Mr. Hamilton had very early suggested a change in 
the system of the confederation, and others united in 
his views; and in 1786, a convention of five States at 

Annapolis proposed another convention to meet at 
Philadelphia in May, 1787. 

Congress passed a resolution, that it was expedient 
to hold ‘‘a convention of delegates who shall have 
been appointed by the several States’’ for purposes 
named therein; and hereafter to be referred to (12 
Jour. 13, 14). The action of said convention was to be 
reported *‘to Congress and the several legislatures,” 
and to be “agreed to in Congress and confirmed by the 
States.”’ 

It met May 14, 1787. lrefer to its official journal, 
called the Journal of the Federal Convention. (Jour. 
59.) 

It states that ‘‘in virtue of appointments from 
their respective States, sundry deputies to the Federal 
Convention appeared: but a majority of the States not 
being represented,’ there was an adjournment until 
25th of September, ‘‘ when, in virtue of said appoint- 
ments, appeared from the States of Massachusetts, 
Rufus King; New York, Robert Yates and Alexander 
Hamilton, etc., etc. 

The election of General Washington as its president 
was made by States. 


The credentials were read. (Jour. 17 to 58.) 


The credentials were from the State legislatures of 
every State but Rhode Island, which was never present 
They all authorized a conference 


in the convention. 





to revise the existing system, but all required report 
to the State for confirmation. 

The rules adopted gave each State one vote only— 
constituted seven States a quorum, ete. (Jour. 62, etc. ; 
2 Mad. Pap. 724, etc.) 

On the vote upon the Constitution, the Journal 
states: (p. 388), “* It passed in the affirmative, all the 
States concurring.” 

Upon the attestation of the act (p. 389) which was 
in this form: ‘* Done in convention, by the unanimous 
consent of the States present,” etc.; ‘‘ all the States an- 
swered aye.”’ 

Governor Morris moved to refer *‘ the plan to one 
general convention chosen and authorized by the peo- 
ple, to consider, amend and establish the same.”’ This 
looked more to the action of the people in the aggre- 
gate, as one people, than any other proposition ever 
offered. It was not even seconded. (Mad. Pap. p. 1184.) 

Mr. Hamilton proposed to submit the plan to Con- 
gress, and if ‘agreed to by them, it may be communi- 
cated to the legislatures of the several States,’’ to be 
finally ratified by ‘‘a convention of delegates in each 
State, to be chosen by the people thereof.’’ Because it 
conditioned the plan on the will of Congress at all, it 
was rejected. Ayes, 1 State; noes, 10 States. A re- 
newal of the proposition to require the approval of 
Congress was rejected—nem. con. (3 Mad. Pap. 1539- 
1540-1541; Jour. 349-50.) 

The resolution finally adopted was, that the Consti- 
tution be laid before Congress, and be ‘‘ submitted toa 
convention of delegates chosen in each State by the peo- 
ple thereof, under the recommendation of its legisla- 
ture, for their assent and ratification ;’’ and that each 
convention notify its action to Congress. (3 Mad. 
Pap. 1570-71.) 

Pursuant to this resolution, Congress, on the 28th 
September, 1787, sent « copy of the Constitution ‘to 
the several legislatures, in order to be submitted to a 
convention of delegates chosen in each State by the 
people thereof,’’ etc. (Jour. Cong. 160.) 

The ratifications by the several States may be found 
in the Journal of Fed. Conv. 392 et seg. I give speci- 
mens: 

‘* We, the deputies of the people of Delaware State, 
* * * do assent to, ratify and confirm the said Con- 
stitution,’’ (called a Federal Constitution in a previous 
recital, p. 392.) 

Penunsylvania—* In the name of the people of Penn- 
sylvania.’”’ ‘* We, the delegates of the people of the 
commonwealth of Peunsylvania,” ‘in the name and 
by the authority of the same people,”’ do ratify, ete. 

New Jersey—‘‘ We, the delegates of the State of New 
Jersey, chosen by the people thereof,’’ do ‘* for, and in 
behalf of the people of the State of New Jersey,” 
ratify, ete. 

Connecticut—‘‘ In the name of the people of the 
State of Connecticut ;’’ ‘‘ we, the delegates of the peo- 
ple of said State,’’ do ratify, etc. 

Massachusetts — ‘‘ In convention of the delegates of 
the people of the Commonwealth of Massachusetts,” 
we ‘do in the name and in behalf of the people of the 
Commonwealth of Massachusetts,’’ ratify, etc. 

Georgia, Maryland, New Hampshire, Virginia, New 
York and South Carolina, ratified in substantially 
similar form, viz.: ‘‘do in the name and on behalf of 
the people of each State, ratify, etc.” Virginia added, 
“hereby announcing that the said Constitution is 
binding upon the said people” (of Virginia) “ according 
to an authentic copy hereto annexed, etc.’’ 
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The people of each of eleven States thus ratified the 
Constitution — eleven of the thirteen members of the 
then confederation and perpetual Union; and two, 
Rhode Island and North Carolina, never ratified until 
after the Constitution and new government under it, 
went into full operation, during which interval, from 
March 4, 1789, to May 29, 1790, in the case of Rhode 
Island; to November 21, 1789, in the case of North 
Carolina, the Constitution had no force in either of 
them. But, moreover, in deference to the articles of 
confederation, the new Constitution, by its seventh 
article, was not to be established at all, unless nine 
States ratified. Then, five States could have rejected 
for all; or according to the census of 1790, five States, 
with one-seventh of the population of the United 
States, could have defeated it as to all. 

In the presence of these facts, if asked, who formed 
the Constitution, can there be but one answer? The 
States; not the State legislatures, or States as Govern- 
ments, but the people of each Stute (as a civil body poli- 
tic), as the delegating authority, contradistinguished 
from the delegated authority—the people of the 
State—and not its government. This it was, that 
was to heal the vice of the confederation. The Con- 
stitution is adopted by the people of the States. The 
confederation by the legislatures of the States. Each 
was adopted by separate State action, and they differ 
only as to the nature of the State authority from 
which each proceeds. 

But we are now confronted with the famous words 
of the preamble to the Constitution. Does it not say 
that “‘ we, the people of the United States” * * * 
**do ordain and establish this Constitution?’ It does, 
but what do the words mean? 

This obstruction is not formidable. 
tions may be laid down. 

1. These words are descriptive of the parties, who 
do the deed — not of those, who do not. 

2. They describe the party to the deed, not a party 
who shall exist in virtue, or as a result of it. 

If, then, these words describe those who ordained 
the Constitution, we may know their meaning by 
learning what is the fact. 

Did the people of the United States, as one people, 
one civil body politic, adopt or ordain the Constitu- 
tion? When? Where? How? So far from it, Con- 
gress, the only organ of all the States, had nothing to 
do with its adoption, and were expressly and purposely 
shut out from all intervention in it, except as the 
medium of sending it to the true ordaining authority. 
To interpret the preamble then as meaning “ the one 
people of the United States,” is to interpret it as 
meaning an historic falsehood, and one which could 
deceive nobody at the date of its utterance. 

On the contrary, we know, and have shown, that 
the people of the States, as separate and distinct 
civil bodies politic, did ordain it. The legislatures 
of the States elected the Convention, which pro- 
posed it, not Congress; nor all the States, as one, 
inany form. The States voted as such in the Fed- 
eral Convention, as equal States. They signed it in 
convention by States. They declared it was done by 
the unanimous consent of States. The people of each 
State ratified it for itself, alone, bound only by its 
own act, and binding no other State. It went into 
operation between eleven States, because eleven 


Two proposi- 


only ratified, and did not bind two, who refused to 
ratify; that is, the United States, as an unity (as 
it is claimed to have been), embracing thirteen States, 





could not, though eleven consented, bind two, who 
dissented. 

If, therefore, the words mean “ we, the people of the 
United States’’ (that is, the people of each State of 
those united, acting for itself, and all co-acting to the 
same ratification), ordained the Constitution, it speaks 
truth. If otherwise, it speaks falsehood. 

It must be admitted, that the words are susceptible 
of either meaning; but that should be adopted, which 
is consistent with facts, rather than that, which is 
contrary to them; and the trouble was, perhaps, in 
the non-use at that day of the plural form to the word 
* people.”” But when we speak of the people of Europe, 
we surely would not be held to mean, they were one 
civil body politic. 

But a little care in investigation will dispel all 
doubt. 

“We, the people of the United States” * * * 
“do ordain and establish this Constitution for the 
United States of America.’’ Let us seek the meaning 
of the terms, ‘‘ United States,’”’ and ‘‘ United States 
of America.”’ 

The articles of confederation under which the mem- 
bers of the Convention were then living, give their 
meaning. 

“The style of this Confederacy shall be the United 
States of America.”” Art. of Confed.,§1. What Con- 
federacy? The articles answer: ‘‘ The confederation 
between the States of New Hampshire” (naming all), 
etc. Then the ‘‘ United States of America”’ means 
“the Confederacy between the States of New Hamp- 
shire,’’ ete. 

Substitute (algebraically) this meaning in the pre- 
amble to the Constitution, and it will read thus: 

We, the people of the Confederacy between the States 
of New Hampshire, etc., do ordain this Constitution for 
the Confederacy between the States of New Hamp- 
shire, etc. We, the people, not the legislatures, of the 
Confederated States of New Hampshire, etc., known 
as the United States of America, not as one civil body 
politic, but as a league, an alliance, a confederation 
and union between many civil bodies politic. 

And this is more obvious from a further fact. The 
preamble declares, ‘‘We, the people of the United 
States,’’ etc., “in order to form a more perfect union,” 
etc. More perfect than what? Clearly, than the perpet- 
ual union now existing. But that was a confederation. 
The preamble does not say, to change it from a union 
of States, into a union of men in one civil body politic; 
but to form amore perfect union or confederation be- 
tween the United States than now exists, more perfect, 
in acting immediately on men and not mediately 
through States, and more perfect, in resting on the will 
of the people, rather than of the legislature of each 
State. And this is clearly the meaning of Chase, 
C. J., in Texas v. White, 7 Wall. 707. 

That this is the key to the construction is further 
evident from many facts in the debates of the Con- 
vention. Mad. Pap. 796, etc., 846, 861, 1184, and from 
others already referred to. 

In the first draft of the preamble (Mad. Pap. 735) it 
read: ** We, the people of the States of New Hamp- 
shire,”’ etc. (naming all). That form was preserved in 
the report August 6, 1787 (Mad. Pap. 1226), and was 
adopted nem. con. August 7, 1787. Mad. Pap. 1243. 

The committee to revise the style (Mad. Pap. 1532, 
1542-3) of the Constitution, as it had been adopted in 
detail, reported the preamble in form, as it now stands, 
September 9, 1787, to which no objection was made. 
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Now, either the committee on style changed the sub- 
stantial meaning of the preamble without objection 
by the Convention; or, as it stands, it must mean 
what it did when, naming all the States, it was adopted 
nem. con. Clearly the latter is the truth. 

But I may be asked, why the change of form. Sev- 
eral reasons may be assigned. 

(a) Rhode Island was named in the first draft as one 
of the States ordaining the Constitution, but was not 
present in the Convention, and might, therefore, never 
become a party. The change is additionally signifi- 
cant evidence that she could only be self-bound. 

(6) By article 7 of the Constitution of the United 
States, the Constitution could operate between any 
nine States, who ratified it, but in none other. In the 
first draft, thirteen were named as parties; and yet 
none could say which of them would ratify, or which 
would be the nine parties to it. The names should 
not have been stated until it was known who would 
ratify. 

(c) New States were to be admitted. It would be 
awkward to name in the body of the paper a part only 
of those who would be parties to it. 


(d) The words ‘“‘ United States’’ meant the States’ 


united in confederation uuder existing articles. The 
use of those words would embrace all who would be 
so united, under the same name under the new Con- 
stitution. The words ‘* United States”’ inthe present 
Constitution were imported without definition from 
the old articles, where they had the meaning of con- 
federation and perpetual union between the States 
named. And the article 6th of this Constitution, 
makes the United States responsible under the Con- 
stitution of the United States for all debts and en- 
gagements of the United States under the Confedera- 
tion. It is the same United States though bound by 
new terms. Federalist, No. 43, shows this. 

In confirmation of all this I need only add one passage 
from the famous opinion of Chief-Justice Marshall in 
McCullough v. Maryland, 4 Wheat. 403. He is arguing 
that the Constitution was the act of the people, and 

_ says, “It is true, they assembled in their several States ; 
and where else should they have assembled! No politi- 
cal dreamer was ever wild enough to think of break- 
ing down the lines which separate the States, and of 
compounding the American people into one common 
mass. Of consequence, when they act, they act in their 
States. But the measures they adopt do not, on that 
account, cease to be the measures of the people them- 
selves, or become the measures of the State govern- 
ments.” 

Now, what is the Constitution thus ordained? 

It is a Federal compact between the States. 

This results from the views already presented. For 
if the people of each State unite upon terms con- 
tained in a paper, adopted by all as binding upon 
them; this is a Federal compact. 

But Iam not left to this deduction. The conven- 
tion of five States at Annapolis (already referred to) 
addressed all the States, and called ‘*‘ foran exertion of 
the united virtue and wisdom of all the members of the 
Confederacy,” and proposed that the States should hold 
a convention ‘to devise such further provisions as shall 
appear to them necessary to render the Constitution 
of the Federal government adequate to the exigencies 
of the Union.” Mad. Pap. 702-3. Congress, in re- 
sponse to a letter of instructions by New York to her 
delegates, recommended ‘that a convention of dele- 
gates, who shall have been appointed by the several 





States, he held at Philadelphia, for the sole and ex- 
press purpose of revising the articles of confedera- 
tion, and reporting such alterations and provisions 
therein as shall, when agreed to,” etc., ‘‘render the 
Federal Constitution adequate,” etc. 12 Jour. Cong. 
13, 14. 

In the credentials of the delegates to the Federal 
Convention you will find the same purpose expressed 
by every State, to revise the Federal Constitution, to 
advance the Federal Union, to strengthen the Federal 
Government. 

Note, that the articles of confederation in these 
recitals are called a Federal Constitution ; that the pur- 
pose was to revise and amend them, not to change 
radically the Union; that the Confederation is called 
a Federal Union—and the purpose was to preserve and 
perfect that Federal Union, which was a Confederacy, 
and it was to be ratified, before binding any State, by 
that State itself. 

It will not do, therefore, to say that the Constitu- 
tion is different from the articles of confederation, be- 
cause it is called a Constitution. The articles were so 
called by Congress and all the States, and the Con- 
vention only was designed to revise and amend them, 
not to change radically the character of the relations 
between the States. 

In the letter of the Convention to the States, it ap- 
pears that the Convention only proposed by a different 
organization of government to effect the same general 
purpose. The new government is called a general gov- 
ernment, a Federal government; and there is no hint 
that the confederate nature of the Union had ceased, 
but only that a change in the functional action of the 
government was intended. 

In the first Congress the Senate addressed President 
Washington, and he replied, both calling the Union 
**a Confederated Republic.” 

Mr. Hamilton, in the 9th number of the Federalist, 
takes special pains to show that the confederate rela- 
tion will subsist between the States under the Con- 
stitution. He maintains that the Constitution created 
a Confederate Republic; that the government is a 
Federal government, and that, despite the inequality 
of power of the States in the government, and the fact 
that it operates on individuals immediately and not 
mediately through States, while the preservation of 
the separate organisms of the States, though in sub- 
ordination to the general authority of the Union, is 
secured; the new Union is ‘“‘in fact and in theory an 
association of States, or a Confederacy.” 

Massachusetts and New Hampshire in their acts of 
ratification speak of the Constitution as a ‘“‘new”’ 
Constitution, ‘‘as an explicit and solemn compact,” 
and of the government as a Federal one. 

But the Constitution establishes its own character. 

1. The preamble declares it to be a Constitution 
“for the United States of America” (the name of the 
old Confederation), and the Constitution says it is 
**done by the States.’’ 

2. It declares it (when ratified by the conventions 
of nine States) shall be established ‘ between the States 
so ratifying the same.’’ This is the same form, as in 


the articles of confederation, which are recited as be- 
ing ‘‘ between the States of New Hampshire,” etc. 
Compacts, confederations, bind between the parties to 
them, and they bind upon each, because made between 
all the parties. 

8. “‘ All debts contracted and engagements entered 
into before the adoption of this Constitution shall be 
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as valid against the United States under this Consti- 
tution as under the Confederation.”’ C. U. S., art. 6, 
ol. 1. 

They were valid against the United States as a Con- 
federacy. They are valid against the same, though 
under the Constitution. 

In this clause the legal succession of the United 
States under the Constitution to the United States 
under the Confederation is established. By the pre- 
amble, ordaining a more perfect union than the former 
one, the political organism of the United States under 
the two systems, is shown to be the same. And by the 
reasoning of the 43d number of the Federalist as to 
the debts and engagements of the United States under 
the Confederation, the moral obligation of the gov- 
ernment under the two systems is clearly maintained. 
So that the absolute identity of the United States, 
legally, politically and morally, under the Confed- 
eration, and the Constitution cannot be doubted. 

4. The Constitution is full of stipulations between 
the States, which are permanent. All limitations on 
State power. Art. 1,§10; the provisions as to faith 
and credit to each other’s records and acts; as to re- 
ciprocal privileges of citizenship; as to surrender of 
persons held to service; as to extradition of crim- 
inals; are all stipulations of a compact between the 
States. 

The Constitution is then a Federal compact between 
States, ordained and established by each of them for 
itself aud in federal union with others. 

(To be concluded.) 


——____>______ 
THE PENGE MURDER CASE. 
Lonpon, Sept. 27, 1877. 


N one of my letters, in the spring of this year, I had 
occasion to draw a contrast between the crime of 
murder in England and America, and I took, as a 
somewhat exaggerated illustration of the brutal nature 
of the English murderer, a case which was then new 
to public attention, but which subsequently became 
notorious under the name of **The Penge Mystery.” 
Last night the ‘‘ mystery’ dropped out of the case, 
and, by the verdict of the jury, it will hereafter be 
known as ** The Penge Murder Case.”’ 

The trial at the Old Bailey (to which the venue was 
changed from the Maidstone Assizes) was originally 
set down for the 7th of August, and the Lord Chief- 
Justice came to town from holding the Assizes at 
Croydon, for the purpose of presiding. But the coun- 
sel for defendants asked for further time to prepare 
their case, on the ground that important medical evi- 
dence would be at their command later, which could 
not be had at that time, because of the absence of the 
witnesses ; and the Attorney-General declined to oppose 
the application for delay ; so that the Chief-Justice had 
no option about granting it. He expressed disappoint- 
ment at this result, and said, in substance, that he 
would have ruled otherwise on even a show of opposi- 
tion from Sir John Holker. It was observed at the 
time that Chief-Justice Cockburn has a mania for 
trying celebrated criminal cases, and it looked, indeed, 
as if he had set his heart on this one, and felt the dis- 
appointment keenly. 

In the event, Mr. Justice Hawkins “ fleshed his 
maiden sword ’’ on the Penge murderers, — this being 
his first important case since his appointment last 
spring. This is the celebrated ex-Queen’s counsel, 
Mr. Henry Hawkins, whose connection with the Tich- 





borne case earned him a world-wide celebrity. He gave 
up an extensive and lucrative practice to take his seat 
on the bench, and, from reading his charge to the jury 
yesterday, one is constrained to fear that he has not 
yet been able to sink the advocate in the judge. Cer- 
tainly his argument against the prisoners was far more 
effectual than that of the Attorney-General. 

Each of the four prisoners was represented by sepa- 
rate counsel, and all were defended with zeal and 
ability. But, unfortunately for the clients, the only 
hope of their escape lay in confusing the minds of the 
jury with conflicting technical evidence, and in im- 
peaching the credibility of the government’s principal 
witness. It was by clearly setting forth his own con- 
victions on every doubtful point, while at the same 
time commending to the jury their duty to follow their 
own convictions, that Mr. Hawkius rendered such ef- 
fectual help to the counsel for the prosecution. 

The charge covers nine solid columns of the Times — 
over 20,000 words. Its delivery was commenced at 
11.20 A. M., and completed at 9.40 Pp. m. It is a mas- 
terpiece of clear and connected statement, but the 
end and inevitable effect of every sentence is to destroy 
the labors of defendants’ counsel; and where law and 
facts, simply stated, do not suffice, the judge’s opinions 
and inferences are never concealed. In short, it 
would be impossible to imagine a case wherein the 
consciences of the jurymen would be so thoroughly 
relieved of duty by that of the judge. 

The result was that in one hour and twenty-five 
minutes the jury brought in a verdict of * guilty” 
against all of the four prisoners, altbough nine men out 
of ten, skilled or simple, were confident that there 
would be serious difficulty in reaching a verdict of 
‘**murder”’ at all, and that, if such verdict could be 
found, it certainly would not include the female pris- 
oners. 

Louis Stanton and his paramour Alice Rhodes, and 
Patrick Stanton and his wife Elizabeth Rhodes, — 
brothers and sisters, — received sentence of death. Of 
their guilt of the crime of murder, willful and delib- 
erate, and with the most cruel and barbarous accessa- 
ries that can be imagined, scarcely an intelligent mem- 
ber of this community entertains a particle of moral 
doubt. But I do not believe that, if the judge’s 
charge had been confined within the limits of a mere 
statement of the law and summary of evidence, a jury 
could have been found to convict them. 

That the case is not free from perplexity, even now, 
after it has been decided and sentence passed, you 
may gather from the following editorial reflections in 
to-day’s Times: 

It is impossible to survey the evidence in this cause 
without reflecting on the peculiarity of our rule of 
evidence which shuts the mouths of the prisoners at a 
criminal trial. After the medical evidence, the chief 
question in the case was the truthfulness or the accu- 
racy of Clara Brown. This question could hardly have 
remained a matter of doubt if the four prisoners in 
the dock could have been each submitted to examina- 
tion. The prisoners and Clara Brown are the only 
living persons who know what really happened during 
these previous months, but four of them were abso- 
lutely silenced by the forms of our procedure. As it 
is, the jury have had to grope their way as best they 
could. They had to balance, on the one hand, the va- 
rious expedients to which the efforts of the prisoners 
to conceal the social infamy of their position might 
give rise, the liability to misconstruction which the 
malice, or the incapacity, or self-interested alarms of 
Clara Brown might expose them, and on the other, 
the difficulty of accounting for the condition in which 
Harriet Staunton was found, while in the custody of 
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those responsible for her proper care, and who had an 
evident interest in violating that duty so as to destroy 
her life. To determine the problem when the evil im- 

ulse of which the jury seem to have assumed the ex- 
istence became active so as to amount to the actual 
guilt of murder was an inquiry of singular difficulty. 


——_>-_—__—_ 
EMPLOYMENT OF SERVANT BY JOINT MAS- 
TERS. 


ENGLISH HIGH COURT OF JUSTICE, EXCHEQUER 
DIVISION, JUNE 1, 1877. 


v. NORTHEASTERN RATLWAY COMPANY, 
37 L. T. Rep. (N. 8.) 102. 


T. was employed as a signaiman by the G. Railway Com- 
pany at a station which abutted upon a station of the 
N. Railway Company. The business of T. was common 
to both stations, and was to signal the trains of both 
companies, and he was called one of the joint-station 
staff, allof whom were appointed and paid by the G. 
Company, but the expense of their salaries was borne 
equally by the two companies. Held, that he was em- 

loyed as the servant of both companies, and the N. 
Coompeny was not liable for his death through the neg- 
ligence of one of its servants. 


) OTION by defendant to enter a verdict. This was 
an action by the plaintiff, the widow of one Thos. 
Swainson, who, at the time of his death, was a signal- 
man in the employment of the Great Northern Rail- 
way Company, and was brought by her to recover com- 
pensation in damages for herself and her children by 
reason of the death of her said husband through, as 
she alleged, the negligence of an engine driver in the 
service and employ of the defendant. The facts were 
briefly as follows: The Leeds station of the Great 
Northern Railway Company abutted upon a station of 
the defendant, the Northeastern Railway Company. 
The stations were approached by lines of rails, two of 
which belonged to each of the companies, and the en- 
trances and exits of trains were governed by signals 
worked by signalmen, whose duty was common to 
both stations. The deceased was one of these signal- 
men, and was engaged and paid by the Great North- 
ern Company and wore their uniform; and, though 
he had not, at the time of his appointment, been made 
aware that he was a joint servant, yet his duty was to 
attend to the signaling of the Northeastern trains as 
well as to that of the Great Northern trains, and he 
had done so for four years. As between the two com- 
panies he was called one of ‘the joint-station staff,” 
all of whom were engaged and paid by the Great North- 
ern Company, but their salaries were treated as a joint 
charge, and borne equally by the two companies. The 
deceased, while in the discharge of his duty as one of 
such signalmen, was negligently knocked down and 
killed by an engine belonging to the Northeastern 
Company and driven by one of its engine drivers. 

At the trial before Quain, J., and a jury, at the 
sittings for Middlesex, in June, 1870, the counsel for 
the defendants, at the conclusion of the case and the 
evidence, contended that there was no evidence to go 
to the jury of liability on the part of the defendant; 
that if there was any negligence in the driver of the 
Northeastern Railway engine, such driver and the 
deceased man were engaged in a common employ- 
ment;’’ that the deceased was employed by the North- 
eastern Railway Company, and that at all events his 
duties were to attend to the Northeastern trains and 
signals, and that the risk that resulted in his death 
was one of the risks incidental to his employment, 
and one of the consequences of the duty which he 
had undertaken. 


SwAINSON 





The learned judge ruled against the defendant with 
respect to the ‘‘common employment,” and the de- 
ceased having undertaken the risk of the Northeast- 
ern traffic as well as that of the Great Northern Rail- 
way, and a verdict was found and entered for the 
plaintiff for £600, which was apportioned between the 
widow and her children as follows: £200 to the widow 
and £100 to each of the children. Leave was at the 
same time reserved to the defendant to move to enter 
the verdict for itself on the above grounds, the 
court to have power to draw inferences of fact. The 
circumstances and facts of the case as they appeared 
in evidence at the trial are fully and sufficiently stated 
in the judgment of the court. 


Crompton and Grainger (with whom was C. Russell, 
Q. C.), for defendant for the motion. 

Waddy, Q. C., Willis, Q. C., and Wilberforce, for 
plaintiff, contra. 


Pout.ock, B. This action was brought by the plain- 
tiff, who was the widow of Thomas Swainson, ‘a signal- 
man, in the employment of the defendants company, 
and was brought by her against the defendants to re- 
cover damages from them for the death of her hus- 
band, who was killed by the negligence of an engine 
driver in their service. The trial took place before 
my late brother Quain, at the Middlesex Trinity Sit- 
tings, in 1877, when the following facts were proved: 
Adjoining Wellington street, Leeds, are two railway 
stations —the one belonging to the Great Northern 
Railway Company and the other to the Northeastern 
Railway Company. These stations abut upon each 
other, and are approached from the south by lines of 
rails, two of which belong to each of these companies, 
the entrance and exit for these stations being gov- 
erned by signals and points, which are worked by sig- 
nalmen, whose duty is common to both stations. The 
deceased man, Swainson, was one of these signalmen, 
and he had acted for four years in the same position. 
He was engaged and paid by the Great Northern Rail- 
way Company, and wore their uniform, and was not 
made aware at the time of his appointment that he 
was a joint servant; but, in fact, his duty was to at- 
tend to the Northeastern trains as well as to the 
Great Northern trains as to points and signals, when- 
ever any engines or trucks had to be transferred from 
the rails of one company to those of the other. As 
between the two companies, Swainson, the deceased, 
was one of what was called the “ joint-station staff,’ 
all of whom were engaged and paid by the Great 
Northern Railway Company. The cost of their sala- 
ries was treated as a joint charge, and was borne 
equally by the two companies, and when the deceased 
received his wages at the end of each week he signed 
a pay sheet, which was headed, ‘‘ Great Northern Rail- 
way, Traffic Department, Pay Bill, Joint-Station 
Staff.”” On the 7th May, 1875, Swainson, in the dis- 
charge of his duty, was standing on the six-foot space 
between the Great Northern and the Northeastern de- 
parture lines. A Northeastern engine came toward 
the station on the Great Northern arrival rails with 
some Great Northern coal trucks, and Swainson sig- 
naled to the driver to go on to the Northeastern de- 
parture line. The driver obeyed and went on to that 


line until he passed,some points, when he reversed his 
engine and backed out again, having a van before the 
engine which obscured his view of the line. Swain- 
son was then looking in the other direction, watch- 
ing a train which was coming from the south, and, 
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failing to observe the engine and van coming out, he 
was struck by the step of the van, knocked down and 
killed. Evidence was given on the part of the plain- 
tiffs that the engine driver had not turned on his 
whistle when he backed out, and also that it was un- 
safe to back out with the van before the engine. At 
the close of the case my learned brother Quain left 
two questions to the jury — first, was there negligence 
on the part of the driver of the defendants’ engine? 
and, secondly, was there contributory negligence on 
the part of the deceased man Swainson? The jury 
answered the first of these questions in the affirmative 
and the second in the negative, and a verdict was ac- 
cordingly entered for the plaintiffs for £60, with 
leave to the defendants to move to enter it for them- 
selves on the ground that the driver of the engine and 
Swainson, the deceased, were engaged in a common 
employment, and that the risk which resulted in 
Swainson’s death was incidental to the employment, 
the contingencies of which he had undertaken. We 
see no ground for disturbing this verdict as being 
against the weight of evidence upon either question. 
The counsel for the defendants raised, however, the 
further point, namely, that the driver of the engine 
and Swainson, the deceased, were engaged in a com- 
mon employment, and that the risk which resulted in 
Swainson’s death was incidental to that employment, 
the consequences of which he had undertaken. The 
learned judge ruled against the defendants upon this 
point, but reserved leave to move the court, having 
power to draw inferences of fact. The case was fully 
and ably argued before us, and upon the facts and 
findings of the jury it is clear that an action would 
well lie against the driver of the engine, by whose 
negligent act the death of Swainson was occasioned. 
Whether the relation of Swainson to the defendants 
was such that this action can be maintained against 
them is a question the solution of which is more diffi- 
cult, and requires a careful consideration both of the 
facts proved, and of the law properly applicable to 
them. It will be well, in the first place, to see what 
is the principle affecting this case which can be gath- 
ered from authority. Up to a certain point this is 
clear, that wherever the person injured, and he by 
whose negligent act the injury is occasioned, are en- 
gaged in a common employment in the service of the 
same master, no action will lie against the master, if 
he be innocent of any personal negligence. The neg- 
ligence of a fellow-servant is taken to be one of the 
risks which a servant, as between himself and bis 
master, undertakes when he enters into the service. 
This is thoroughly established by the cases of Priestley 
v. Fowler, 3M. & W.; 17 L. J. (N. 8.) 42, Ex.; Hutch- 
inson v. The York, Newcastle and Berwick Railway 
Company, 5 Ex. 343; 19 L. J. 296, Ex., and other cases. 
In Wiggett v. Fox, 11 Ex. 832; 25 L. J. 185, Ex., the 
rule was held to apply where Wiggett, the person in- 
jured, was the servant of Moss, a piece-worker, or sub- 
contractor, and he by whose negligence the injury was 
occasioned was in the immediate employ of the de- 
fendants; but in that case it is to be observed that, 
although Wiggett was engaged by the piece-worker, it 
was a part of the arrangement between the latter and 
the defendant that the workmen should be paid their 
weekly wages by the defendant, so that, as was said 
by Martin, B., in the course of the argument, Moss 
was pot a sub-contractor in the sense that an action 
would lie against him by a stranger. In Wilson v. 
Merry, in the House of Lords, 19 L. T. Rep. (N. 8.) 





30; L. R., 1 Scotch App. 326, it was held that the mas- 
ter was protected, although the fellow-servant, whose 
negligence caused the injury, was a manager. So in 
Morgan v. The Vale of Neath Railway Company, 18 L. 
T. Rep. (N. 8.) 564; 5 B. & S. 570 and 736; L. R.,1Q. 
B. 149; and Lovell v. Howell, 34 L. T. Rep. (N. 8.) 183; 
45 L. J. 387, C. P.; L. R.,1 C. P. D. 161, where the 
work in which the two servants were engaged was 
wholly dissimilar. In all these cases there was not 
only acommon employment, that is, an employment 
with a common object, but also common service — 
that is, service under one master. Dicta are no doubt, 
however, to be found in some of the cases, which tend 
to suggest that the principle ought to be apptied to 
cases in which the element of common service may be 
wanting. There is great difficulty in so holding, be- 
cause, when it is said that the servant undertakes the 
risk of the negligent acts of his fellow-servant, the 
question arises, “* Undertakes to whom?” and the 
proposition must, we think, be limited by confining 
the undertaking to the master of the servant, who is 
supposed to give it. It cannot, we think, reasonably 
be extended to strangers, or those who, though hav- 
ing some interest in a joint operation, are not in some 
sort the masters of the person injured. It is not, 
however, necessary in the view which we take of this 
case to pursue this further. Before dismissing the 
cases, however, it is right to notice two, namely: Voss 
v. The Lancashire and Yorkshire Railway Company, 
2H. & N. 728; 27 L. J. 249, Ex., and Warburton v. The 
Great Western Railway Company, 15 L. T. Rep. (N. 
8.) 361; 36 L. J. 9, Ex.; L. R., 2 Ex. 30, which were 
cited by Mr. Waddy in favor of the plaintiffs as gov- 
erning the present case. In the former of these cases 
aman named Voss, a blacksmith, in the employment 
of the East Lancashire Railway Company, was work- 
ing at one of their engines, which was on their siding at 
the Liverpool Station, when an engine belonging to the 
defendants, and driven by one of their drivers, pushed 
some wagons into the siding, and so Voss was killed. 
The station where the deceased man was working at 
the time of the accident was in the joint occupation 
of the defendants and the East Lancashire Company ; 
but the deceased was the servant of the latter com- 
pany, and not of the defendants, and upon this ground 
the court held the defendants were liable. In War- 
burton v. The Great Western Railiwway Company, ubi sup., 
the facts as stated in the judgment of the court were 
as follows: The plaintiff was a servant in the employ 
of the London and Northwestern Railway Company, 
and was at work in the Victoria Station at Manches- 
ter, when an engine driver in the employ of the de- 
fendants, the Great Western Railway Company, hav- 
ing entered the station, shunted a train belonging to 
the defendants from one part of the station to an- 
other, and in so doing was guilty of the negligence 
complained of. The station was the property of the 
London and Northwestern Railway Company, and 
was used in common by the plaintiff's employers and 
the defendants, and other companies. By an arrange- 
ment between these companies the defendants’ en- 
gine driver ought to have awaited a signal from an 
officer of the London and Northwestern Railway 
Company before he shunted the train into the siding; 
but without doing so, and without any signal at all, 
he shunted the train, and negligently caused the in- 
jury in question to the plaintiff. Upon these facts 
the court say, ‘‘We are of opinion that inasmuch as 
the injury sustained by the plaintiff was occasioned 
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by the servant of the defendants, not in the course of 
any common employment or operation under the same 
master, but by negligence in the discharge of his or- 
dinary duty to the defendants alone, this case is distin- 
guishable from all which have been decided in rela- 
tion to the above doctrine of exemption, and that, 
therefore, this action is maintainable.’’ Both these 
cases were, no doubt, properly decided, upon the 
ground that in each of them it could be correctly 
affirmed that the servant who did the injury was in 
the employ of the defendants, and doing their work, 
and not what was common to that in which the plain- 
tiff was employed. In the present case the circum- 
stances material to the legal position of the parties 
and the rights flowing therefrom are very different. 
The deceased man, Swainson, though engaged by the 
Great Northern Company, and wearing their uniform, 
was one of a joint staff, and for four years had re- 
ceived his weekly wages as such, and he was, there- 
fore, practically in the service of two companies, who, 
quoad his service and employment, were partners. 
But further than this, as was said by Lord Colonsay 
in Wilson v. Merry, uwbi sup.: ** We must look to the 
functions the party discharges, and his position in the 
organism of the force employed, and of which he 
forms a constituent part.’’ Referring, then, to the du- 
ties of Swainson, and the very acts on which he was 
engaged at the time of his death, the evidence shows 
that they were not performed by him as servant of, 
or for the benefit of one company only, but were es- 
sentially necessary for the common business of both, 
namely, the interchange of the traflic between the 
two stations. The case, therefore, falls within and is 
governed by the principle that where there is common 
employment in common service the master is not lia- 
ble, and our decision must be for the defendants, for 
whom judgment must be entered. 

HUDDLESTON, B., concurred. 

Judgment for the defendants. 
——“ > —___—_ 
COURT OF APPEALS ABSTRACT. 
ACTION. 

1. Recovery back of moneys paid on illegal assess- 
ment: involuntary payment.—Where money has been 
obtained upon an erroneous judgment or tax levy, 
which has been reversed after payment, it is recovera- 
ble back (Bank of U.S. v. Bank of Washington, 6 Pet. 
8; Sturges v. Allis, 10 Wend. 355; Clark v. Pinney, 6 
Cow. 297); but to authorize a recovery the payment 
must be involuntary or compulsory, from coercion 
either in fact or by law. Judgment below reversed. 
Peyser v. Mayor of New York. Opinion by Folger, 
J. 
2. Coercion in fact and by law defined.—Coercion in 
fact is that duress of person or goods where present 
liberty of person or immediate possession of goods 
is so needful and desirable that an action or pro- 
ceeding at law will not at all answer the pressing 
purpose. Forshay v. Ferguson, 5 Hill, 154; Eadie 
v. Skinner, 26 N. Y. 9, duress of person; Maaweil 
v. Griswold, 18 How. (U. 8.) 747; Harmony v. Bing- 
ham, 12 N. Y. 99, duress of goods. Coercion by 
law is where a court having jurisdiction of the 
person and subject-matter has rendered a judg- 
ment which is collectible in due course. The quasi 


adjudication of assessors of taxes, when proceed- 
ings are regular on their face, and on presentation 
make out a right to have and demand the amount 





levied, and to have and demand it on due course of 
law by sale of goods or real estate, also constitutes co- 
ercion by law. (N. Y. C. & H. R. R. R., 12 N. Y. 308, 
and Fleetwood v. Mayor, 2 Sandf. 475, distinguished.) 
Ib. 

3. What necessary to warrant action to recover mon- 
eys paid on erroneous assessment.—To warrant an ac- 
tion to recover back money paid by coercion of law 
upon a judgment, or tax levied, or assessment laid, it 
must appear that the judgment or proceedings were 
prima facie regular, so as to themselves to furnish 
evidence of their own validity. Where the facts 
showing invalidity must be furnished aliunde the ac- 
tion is maintainable. Ib. 

[Decided Sept. 25, 1877. Reported below, 8 Hun, 413.] 
APPEAL. 

1. When not allowable.—This was an appeal from an 
order granting a new trial in a case tried by a jury. 
A motion for a new trial on the evidence was made at 
Circuit and denied, and an appeal from that order 
taken to the General Term where a new trial was 
granted. Held, that it is well settled that an ap- 
peal will not lie to this court in such acase. (Wright 
v. Hunter, 46 N. Y. 409; Sands v. Crook, id. 464.) Ap- 
peal dismissed. Wagner v. Long Island Railroad Co. 
Opinion by Rapallo, J. 

2. Judgment for less than $500.—The judgment in 
the case which was reversed was for only $325, exclu- 
sive of costs. Held, that this court had no jurisdic- 
tion to hear the appeal. Ib. 

[Decided Sept. 25, 1877.] 
ATTACHMENT. 

Of goods in hands of carrier who has issued bills of 
lading: failwre to give bond. —When goods have been 
shipped and bills of lading issued by the carrier, such 
goods cannot be attached without giving the bond of 
indemnity provided by the statute (Laws 1841, chap. 
242) and the common law, and a seizure made by the 
sheriff without giving such indemnity is a trespass, 
and the sheriff is liable to the carrier for the value of 
the goods. Judgment below affirmed. Campbell v. 
Conner. Opinion by Church, C. J. 

(Decided Sept. 18, 1877.] ° 
CONSTITUTIONAL LAW. 


1. Statutory construction: title to local act not em- 
bracing provisions: delegating legislative power.—By 
Laws 1873, chapter 505, entitled ‘*‘ An act to reorganize 
the village of Gloversville,” passed May 14, 1873, it is 
provided (§ 51) that at each annual election in said vil- 
lage a vote shall be taken to regulate the granting of 
license to sell intoxicating liquors, and that if a ma- 
jority of votes cast shall be for the granting of license 
the board of trustees may grant said license, and if a 
majority of votes be against, the said board shall have 
no power to grant the same. It also provides that the 
commissioners of excise of the village shall possess the 
powers and perform the duties of boards of com- 
missioners of excise and be subject to the excise 
laws of the State and that all license moneys and all 
penalties for violation of excise laws shall be paid to 
the village treasurers and be recoverable in the corpo- 
rate name of the village, etc. A vote was taken in the 
village which resulted in a majority against granting 
license. In an action against defendant for penalties 
for selling intoxicating liquors in February and March, 
1875, in which defendant set upa license obtained from 
the commissioners of excise of the town wherein the 
village is situated: Held, that the provisions of seo- 
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tion 51 were not unconstitutional as (1) not being em- 
braced in the title of the act (People v. Mayer, 50 N. 
Y. 504; Harris v. People, 59 id. 599); or as (2) delegat- 
ing legislative power to the electors of the village. 
(Bank of Rome v. Village of Rome, 18 N. Y. 38, 44; 
Bank of Chenango v. Brown, 26 id. 467; Clarke v. City 
of Rochester, 28 id. 605.) Judgment below affirmed. 
Village of Gloversville v. Howell. Opinion by Rapallo, 
J. (Church, C. J., dissented.) 

2. Statutory construction: amendments to general ex- 
cise law: when not applicable.— Held, also, that the pro- 
visions in question were not abrogated by Laws 1873, 
chap. 820, as to the power of the village to sue for the 
penalties, or as to the granting of licenses by Laws 
1874, chap. 444. Ib. 

[Decided Sept. 18, 1877. Reported below, 7 Hun, 345.) 
CONTRACT. 


Construction of: sale of invalid patent right: rescis- 
sion.— Plaintiff's testator, Peck, by two contracts, sold 
and conveyed to defendant certain interests in two 
patent rights. The consideration of the first contract 
was paid in part by government bonds and defendant 
gave his note for $1,500, which was the whole considera- 
tion for the second contract. Subsequently, a contract 
in writing was made between the parties containing 
this recital and having reference to the second con- 
tract: ‘*‘ And whereas, said contract was given after 
the letters patent had been surrendered up for a re- 
issue, and in ignorance of the fact that under certain 
circumstances the letters patent would not be returned 
to the owner of said patent; and, whereas, the said 
Peck desires a release from his obligations under said 
contract in case he shall not be able to fulfill such ob- 
ligations.”’ It was then agreed that in consideration 
of the return of the $1,500 Peck was to be released, and 
it was further agreed that ‘“‘ when the said Peck shall 
notify him of his readiness to fulfill the said contract 
by deeding to said Collins his interest in said patent or 
any re-issue which may be granted under said applica- 
tion,’ the amount mentioned was to be repaid by de- 
fendant to Peck. Another contract was contained ina 
receipt for the government bonds signed by defendant, 
acknowledging that the bonds had been returned to him 
and agreeing to repay them to Peck ‘‘ as soon as Byron 
Mudge (the putentee whose patent was the subject of 
the sale) succeeds in getting a re-issue of”’ the patent 
in question, *‘now in the patent office, or providing 
the old patent is returned.’’ In the application for 
ré-issue the patent was declared void, but the agent of 
Peck procured the original letters patent. Held, that 
the contracts called for a valid patent, and that Peck 
or his representative by offering to return the original 
letters patent could not claim a return by defendant 
of the government bonds or the $1,500. Judgment be- 
low affirmed. Peck v. Collins. Opinion by Church, 
C. J. 

[Decided Sept. 18, 1877.] 
NEW YORK CITY. 

1. Consolidation of county and city: rights of holders 
of claim against county to sue city.— Plaintiff held a 
claim against the county of New York before the city 
and county governments had been consolidated which 
had been duly audited and allowed by the board of 
supervisors. Held, that before the city officers could 


pay, plaintiff's voucher for the claim must have been 
(Laws 1873, chap. 335) examined and allowed by the 
auditor and approved by the comptroller, and this was 
acondition precedent to payment (People v. Green, 2 





T. & C. 18; 56 N. Y. 476); but it was the duty of the 
city auditor to allow the voucher if it was in proper 
form. He could not revise it and readjust the claim, 
and after the admission by him that the voucher was 
in proper form, and its approval in that respect by the 
comptroller, suit might be maintained for the claim 
against the city. Judgment below reversed. Lani- 
gan v. Mayor of New York. Opinion by Earl, J. 

2. Estoppel: what does not constitute.— A receiver of 
plaintiff in supplementary proceedings took possession 
of the voucher and upon the refusal of the auditor to 
examine and allow it, procured a peremptory man- 
damus directing the auditor to doso. The auditor ex- 
amined the voucher and reduced the amount, and 
there being enough to satisfy the judgment the re- 
ceiver took no further steps. Held, that plaintiff was 
not estopped from maintaining an action for the bal- 
ance due beyond such reduced amount. Ib. 

[Decided Sept. 18, 1877.] 
—_\-> —___——_ 
RECENT ENGLISH DECISIONS. 


CRIMINAL LAW. 

1. False pretenses: evidence of pretenses.— C. was con- 
victed of obtaining potatoes by falsely pretending 
that he was then in a large way of business, that he 
was in a position to doa good trade in potatoes, and 
that he was able to pay for large quantities of potatoes 
as and when the same might be delivered to him. The 
evidence that C. had so pretended was the follow- 
ing letter written by him to the prosecutor: ‘ Sir— 
Please send me one truck of regents and one truck of 
rocks as samples, at your prices named in your letter; 
let them be good quality, then I am sure a good 
trade will be done for both of us. I will remit you 
cash on arrival of goods and invoice. Yours, etc. 
P. S.—I may say if you use me well I shall be a good 
customer. An answer will oblige saying when they 
are put on.” Held, affirming the conviction, that the 
words of the letter were fairly and reasonably capable 
of a construction supporting the pretenses charged, 
and that it was a question for the jury, whether the 
writer intended the prosecutor to put that construc- 
tion upon them. The Queen v. Cooper, L. R., 2(C. C. 
R.) Q. B. D. 510. 

2. Malicious injury to property: 24 & 25 Vict., c. 97, 
s. 41: placing poisoned flesh in inclosed land: 27 & 28 
Vict., c. 115, s. 2.—The placing of poisoned flesh in an 
inclosed garden, for the purpose of destroying a dog 
which was in the habit of straying there, is not an of- 
fense punishable under 24 & 25 Vict., c. 97, 8.41. But, 
semble, that it is within 27 & 28 Vict., c. 115, s. 2. Dan- 
iel vy. Janes, L. R., 2 C. P. D. 351. 

LANDLORD AND TENANT. 

Liability of landlord for injury happening to stranger 
during tenancy: liability of landlord for defective re- 
pair of demised house : negligence.—A landlord is liable 
for au injury toa stranger by the defective repair of 
demised premises only when he has contracted with 
the tenant to repair, or when he has been guilty of 
misfeasance, as, for instance, in letting the premises 
in a ruinous condition; in all other cases he is exempt 
from responsibility for accidents happening to stran- 
gers during the tenancy. The defendants let to F.a 
house by an agreement in writing, by which F. agreed 
“to do all necessary repairs to the said premises ex- 
cept main walls, roof, and main timbers.’’ There was 
no agreement by the defendants to repair, and the 
house was in good condition at the time of letting it. 
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Owing to the defendants’ negligence in not repairing 
a part of the main walls, a chimney-pot, during the 
tenancy of F., fell upon the plaintiff, who was a ser- 
vant of F., and injured him. Held, that the plaintiff 
was not entitled to recover compensation from the de- 
fendants for the injury sustained by him. Nelson v. 
The Liverpool Brewery Company, L. R., 2 C. P. D. 811. 
MARINE INSURANCE, 

Partial loss: cost of repairs: allowance of one-third 
new for old: suing and laboring clause: salvage ex- 
penses.—The defendant insured the plaintiff for £1,200 
upon a ship valued at £2,600. The ship encountered 
rough weather, suffered sea damage, and incurred sal- 
vage expenses to the amount of £519. She was re- 
paired, and the result of the repairs, the ship being an 
old one, was to make her more valuable when repaired 
than she was at the time of the insurance. The de- 
fendant, in an action on the policy to recover for a 
partial loss, contended that he could not be liable for 
more than a total loss with benefit of salvage, deduct- 
ing from such salvage the ship’s proportion of salvage 
and general average expenses, and that the deprecia- 
tion in value of the ship by sea damage, not the cost 
of the repairs, was the measure of the partial loss. 
Held, that the cost of repair, making the usual deduc- 
tion of one-third new for old, was the measure of the 
loss if the shipowner elected to repair, and conse- 
quently that the assured was entitled to recover such 
cost of repair up to the amount insured for, even al- 
though the loss so estimated might amount to more 
than a total loss with benefit of salvage. But held, 
that the assured could not recover under the suing 
and laboring clause in respect of a proportion of the 
salvage expenses over and above the £1,200, because, 
the damage)done to the ship being so great as already 
to exhaust the policy, and the assured not having 
abandoned, the salvage expenses did not inure to the 
benefit of the underwriter. Lohre v. Aitchison, L. R., 


2 Q. B. D. 501. 
MASTER AND SERVANT. 


Negligence: scope of employment.—The defendant’s 
carman, without his master’s permission, and for a 
purpose of his own wholly unconnected with his mas- 
ter’s business, took out the defendant’s horse and cart, 
and on his way home negligently ran against the plain- 
tiff's cab and damaged it. The course of the employ- 
ment of the carman was, that, with the defendant’s 
horse and cart, he took out beer to customers of the 
defendant (a brewer), and in returning to the brewery 
he called for empty casks wherever they would be 
likely to be collected, for which he received from the 
defendant a gratuity of ld. each. At the time of the 
accident the carman had with him two casks which he 
had picked up on his return journey at a public house 
which his master supplied, and for which he after- 
ward received the customary ld. Held, that the car- 
man had not re-entered upon his ordinary duties at 
the time of the accident, and therefore the master 
was not liable. Rayner v. Mitchell, L. R.,2C. P. D. 
357. 

NEGLIGENCE. 

Licensee: invitation: concealed danger.—A barge of 
the defendant being unlawfully navigated on the river 
T., the plaintiff, a waterman, complained to the man 
in charge, who referred liim to R., the defendant’s fore- 
man; the plaintiff went to defendant’s wharf in order 
to speak to R., and whilst he was there a bale of goods, 
by the negligence of the defendant’s servants, fell 
upon him and injured him; the plaintiff had no warn- 


ing that the bale might fall. Held, that the plaintiff 

was entitled to maintain an action for the injury sus- 

tained by him. Corby v. Hill,4 C. B. (N. 8.) 556; 27 

L. J. (C. P.) 318, and Indermaur v. Dames, L. R., 1 C. 

P. 274; and on appeal, L. R., 2 C. P. 311, followed. 

White v. France, L. R., 2C. P. D. 308. 
—_——__ 

RECENT AMERICAN DECISIONS. 
SUPREME COURT COMMISSION OF OHIO.* 
AUCTION. 

What does not constitute trade of auctioneer. —The 
statute regulating sales at auction provides that all 
property and effects sold by auction shall, in all cases, 
be sold to the highest bidder Hence, a person who, 
being in the business of selling merchandise at regular 
reta‘l prices, sells a portion of them at his store-room 
by public outcry, making known to the persons present 
that he will sell the property offered for sale at his reg- 
ular retail price, and no other, is not, within the mean- 
ing of the statute, exercising the trade or occupation 
of auctioneer. Crandall v. Stute of Ohio. 

CONSTITUTIONAL LAW. 

What is not tax on commerce.—-A State tax on the 
gross receipts of such company for the year next pre- 
ceding the assessment return is not a tax on commerce 
between the several States, within the meaning of arti- 
cle 1, section 8 of the Constitution of the United 
States, although they arose chiefly from messages per- 
taining to such commerce, or from messages originat- 
ing or terminating outside of the State, or were earned 
on the lines of such companies outside of the State. 
W. U. Telegraph Co. v. Mayer, treasurer. 

CORPORATION. 

1. Corporation not citizen. —Corporations of other 
States are not citizens, entitled to all the privileges 
and immunities of citizens in the several States, within 
the meaning of article 4, section 2 of the Constitu- 
tion of the United States, that provision being ap- 
plicable to natural persons only. W. U. Telegraph Co. 
v. Mayer, treasurer. 

2. Foreign corporation may carry on business only by 
legislutive consent.—Foreign corporations can exercise 
none of their franchises or powers within this State, 
except by comity or legislative consent. That consent 
may be upon such terms and conditions as the General 
Assembly under its legislative power may impose. Ib. 

3. Privilege of carrying on business not property.— 
The privilege that a foreign corporation enjoys by leg- 
islative consent of exercising its corporate powers, and 
of carrying on its business within the State, is not 
property within the meaning of article 12, section 2 of 
the State constitution. Ib. 

DOWER. 

In property sold by assignee of husband.—A married 
woman joins her husband in executing a mortgage. 
The assignee of such mortgage becomes assignee in 
insolvency of the husband, and sells the mortgaged 
property to defendant under the general authority of 
the Probate Court, no special proceedings having been 
instituted, to which the wife was made party. The pro- 
ceeds of sale being more than double the amount of 
the mortgage, go into the hands of the assignee, who 
pays himself his debt out of the general funds of the 
husband’s estate, and during his life-time. Held, that 
upon the death of the husband, the mortgage having 








* From advance sheets of 28 Ohio State Reports. 
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been discharged, his widow is entitled to dower in the 
whole property. Ketchum v. Shaw. 


PARTNERSHIP. 


1. Liability of partner for contracts of copartner.— 
The liability of one partner for the contracts of 
another, when not estopped from denying the liabil- 
ity, is founded on the relation they sustain of being 
each principal and agent in the joint business. That 
relation is, therefore, the true test of a partnership, 
and the liability rests on the ground that it was in- 
curred on the express or implied authority of the 
party sought to be charged. Harvey v. Childs. 

2. Facts constituting partnership.— Participation in 
the profits of a business, though cogent evidence of a 
partnership, is not necessarily decisive of the question. 
The evidence must show that the persons taking the 
profits shared them as principals in a joint business, 
in which each has an express or implied authority to 
bind the other. Ib. 

SURETYSHIP. 

Waiver of defense of fraud by surety.—Where a per- 
son, with knowledge that he had been induced to sign 
the promissory note, on which suit had been brought, 
as surety, through the agency of the principal maker 
and payee, by fraudulent representations that would 
have been for him a valid defense in the suit thereon, 
after the note had matured, with a full knowledge of 
the facts constituting the fraud, but ignorant that the 
fraud was a defense in law, voluntarily requested the 
payee to extend the time of payment of the note, 
which was done, and upon that consideration promised 
to pay. Held, he thereby waived his defense to the 
note. In an action on such note, a parol waiver of 
such defense by the surety, voluntarily made upon a 
sufficient consideration, upon a full knowledge of all 
the facts, is binding. Rindskopf v. Doman. 


TAXATION. 


What is not voluntary payment of tawes.—Where a 
corporation is assessed on its gross receipts, under the 
provisions of “an act for the assessment and taxation 
of express and telegraph companies ”’ (S. & S. 769-771), 
and pays such assessment to avoid the penalties and 
disabilities incurred by a refusal to pay, but under pro- 
test, and after notifying the treasurer that an action 
would be brought to recover back; such payment is 
not voluntary, and an action may be maintained to 
recover back the amount so paid, if the tax is illegal. 
W. U. Telegraph Co. v. Mayer, treasurer. 





BOOK NOTICES. 
LOWELL’s Decisrons, Vol. II. 


Judgments delivered in the Courts of the United States for the 
istrict of Massachusetts. By John Lowell, LL. D., Dis- 
trict Judge. Vol. 11. Boston: Little, Brown and Com- 
pany, 1s77. 
HERE is an old saying, speaking slightingly of one 
who acts as his own lawyer, and it is also suggested 
in another saying that a physician is not able to cure 
his own ailments, but we think a like principle would 
not apply to the reporting of decisions, and that a 
judge can be his own reporter not only with safety, 
but with a certainty of having his decisions produced 
in better form than could be the case if another under- 
took the labor. The volume before us is so excellently 
prepared that we trust that it may be long before 
Judge Lowell commits the task of reporting his adju- 





dications to other hands. Among the cases of interest 
contained in the volume we notice these: Sawyer v. 
Turpin, p. 29. A change in the form or even the sub- 
stance of a security within four months of bankruptcy 
is protected if the first security was unimpeachable, 
and no greater value is given to the creditor than he 
had before. Re The Massachusetts Brick Co., p. 58. 
The stockholders of a trading corporation agreed to 
lend money to the company in proportion to their 
respective shares. One of them made the loan by 
giving his note which the company indorsed and agreed 
to care for at maturity. It failed to take it up for 
fourteen days after maturity, when the promisor paid 
it. Held no suspension of commercial paper under 
the bankrupt law. Pratt v. Curtis, p. 87. It seems 
that to render a voluntary deed for the benefit of wife 
and children fraudulent as to creditors, it would be 
enough to prove that the grantor was ina doubtful 
position in respect to solvency. Wrentham Manuf. Co., 
ex parte Southwick, p. 119. A receipt not negotiable 
and intended as a memorandum of indebtedness by 
the maker thereof to the holder, does not come within 
the rule of law in Massachusetts that one who indorses 
a note not being the holder of it, isan original prom- 
isor. Re James McGlynn, p. 127. It is not illegal to 
hold a court of the United States on a day appointed 
by the president of the United States and by the gov- 
ernor of the Commonwealth as a day of thanksgiving, 
and a meeting of the creditors of a bankrupt on that 
day was held valid. Re Krueger, ex parte Bugbee, p. 
182. Letters written by one partner to another con- 
cerning a lawsuit which the partners expect to begin 
and do presently after begin are privileged. The Bel- 
knap, p. 281. A ship manned with landsmen only 
while being towed by a tug collided with another 
vessel. Held, that the tug was prima facie liable. In 
re Peter Kelley, p. 389. A judge of the United States 
Court can, under the extradition treaty with Great 
Britain and the statutes, upon due complaint issue a 
warrant fora supposed criminal without a previous 
application being made to the president. In re Dugan, 
p. 867. The extradition treaty with Great Britain does 
not give the accused a right to be confronted with the 
witnesses against him. Re Cote, p. 374. A farmer 
who occasionally sold horses, cattle and hay, held not 
bound to keep books as a tradesman under section 29, 
of the bankrupt law. The volume is, as is the case 
with all works published by this firm, elegantly printed 
and bound. 


Digest oF INTERNATIONAL LAW. 


Digest of the Published Opinions of the Attorneys-General and 
of the Leading Decisions of the Federal Courts, with refer- 
ence to international law, treaties and kindred sub- 
jects. Washington, D. C.: W. H. & D. H. Morrison, 1877. 

To the student of international law and to every one 
interested in the various subjects embraced under that 
head this digest will prove of great value. The opin- 
ions of the attorneys-general which form a considera- 
ble part of the unwritten law upon these subjects, 
have to most readers been heretofore practically inac- 
cessible, but an effort has here been made to givea 
reference to every published decision relating thereto 
and arising upon questions coming before the depart- 
ment of State. The leading decisions of the Federal 


courts upon all the titles named in the volume are given, 
and in those of treaties and extradition it is intended 
to embrace all decisions bearing upon these subjects. 
The work upon the digest seems to be carefully and 
accurately done, the statements of principle are full 
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but concise, the arrangement of titles is methodical 
and judicious, and the cross references sufficiently nu- 
merous to answer the needs of every one. The work, 
therefore, forms an excellent compendium of interna- 
tional law, and being well printed and bound will un- 
doubtedly meet with a favorable reception from the 
profession. 


BENNETT’S FiRE INSURANCE CASES. 


Fire Insurance Cases: Being a collection of all the reported 
Cases on Fire Insurance in England, Ireland, Scotland 
and America, from the earliest period to the present 
time, chronologically arranged. Vol. V. Covering the 
gested 1865 to September, 1875. By Edmund H. Bennett. 

ew York: Hurd and Houghton. Boston: H. 0. Hough- 
ton and Company, 1877. 


This collection of cases is indispensable to the prac- 
titioner who has to do with insurance law, and that 
description must include nearly every one of the pro- 
fession who is engaged in active business. In the 
compass of five volumes are embraced all the decis- 
ions relating to the subject of fire insurance which are 
scattered in the regular reports through, we suppose, 
nearly four thousand volumes, and which are accessi- 
ble in that form to not more than one in ten of the 
practicing lawyers throughout the country, and even 
to these only with difficulty. In fact, it would take a 
person so long a time to find what he probably wanted 
that it would be economy for him to procure these 
volumes as a guide, if nothing more. But all the val- 
uable decisions are given in full, and those of minor 
merit are given sufficiently to include every thing 
of value in them. The present volume contains 539 
cases, and embraces every thing that appears in the 
reports during the period of ten years previous to 
September, 1875. The head-notes are carefully pre- 
pared and can be relied upon as accurate. The state- 
ments of facts are brief but sufficiently full. In every 
respect the volume is worthy of commendation. Of 
course, the mechanical execution is first class. Every 
book issued by these publishers is a model of excel- 
lence in printing and binding. 

——__>___—_—_ 
CORRESPONDENCE. 
BarBour’s Digest oF NEw YorkK REPORTS. 
To the Editor of the Albany Law Journal: 

Srr—In the preface to the ‘ Digest of the New 
York Reports,’ Mr. Barbour says: ‘‘That a digest 
should be sufficiently full to give a clear idea of the 
points decided without the necessity of an examina- 
tion of the reports themselves.”” Having a case on hand 
on the question of “‘ set-off,’’ I turned to that heading 
(vol. 3, pp. 519-521) to see if the author’s views of the 
cases thereon agreed with my own. Fancy my sur- 
prise on discovering that two of the principal cases on 
set-off, viz.: Smith v. Felton, 43 N. Y. 419, and Smith 
v. Fox, 48 id. 684, are not cited under that head. 

Even the casual reader will confess that the decis- 
ions in both these cases are extremely important, the 
former being, I think, the first explicit recognition by 
the Court of Appeals of a right of set-off in equity 
outside the statutes: the latter citing and distinctly 
following the former case. 

Turning to the ‘* Table of Cases,’’ I found Smith v. 
Felton cited at p. 234, vol. 3, under ‘ Partnership,” 
and Smith v. Fox at p. 203, vol. 2, supporting ‘‘ Assignee 
need not sue as trusiee,’’ for which, as reported, it is 
clearly no authority whatever. 

Again. Bathgate v. Hasken, 59 N. Y. 533, is nowhere 





cited as an authority on “ set-off,’”’ and yet, I have 
been unable to find in any Court of Appeals case a 
more lucid or satisfactory presentment of the right of 
acourt of equity to enforce a set-off, not within the 
letter of the statute, than is found in the ‘opinion of 
Andrews, J., at pp. 537-539 of that case. 

Without looking further I became convinced that, 
notwithstanding the author’s preface and his work, 
“the necessity of an examination of the reports them- 
selves’ still exists, and that the “ Digest of the New 
York Reports ’’ (vols. 2 and 3) is notZthe very best of 
modern compendiums. 

Hoping this communication may lead to the detec- 
tion and exposure of any other errors that may be 
found to exist in the work referred to, 

Iam, very truly. yours, 
New York, September 29, 1877. 
———_————————— 
COURT OF APPEALS DECISIONS. 
THE following decisions were handed down on Tues- 
day, October 9, 1877: 

Judgment affirmed — McGinn v. People; Coburn v. 
People. —— Judgment affirmed, with costs — Ganson v. 
Tifft; Ferguson v. Helfenstein; Putnam v. Furman; 
Church v. Cropsey ; Hill v. Newichawanick Co. ; More- 
house v. Yeager.—— Order affirmed, with costs — Chase 
v. Bibbens.—— Motion denied — McLean v. Freeman. 
— Appeal dismissed, with costs— Allen v. Meyer. 
— Order of General Term and Special Term re- 
versed, with costs of one appeal— Harrison v. Gib- 
bons.—— Order granting new trial reversed and judg- 
ment of Special Term affirmed, with costs — Hubbell 
v. Blakeslee. —— Order of General Term reversed and 
judgment ordered for plaintiff on verdict, with costs 
— Powell v. Powell.— Judgment of General Term 
reversed, with costs of this appeal, and case sent back 
to referee to make further findings as to matters em- 
braced in the 12th and 13th requests — Potter v. Car-. 
penter. 

The following decisions were handed down Wednes- 
day, October 10, 1877: 

Judgment affirmed, with costs —Parhan v. Moran; 
Hall v. Easton.—— Appeal dismissed, without costs to 
either party as against the other — Petrie v. Adams. 
— Judgment reversed and new trial granted, costs 
to abide event— Ward v. Atlantic and Pacific Tele- 
graph Co.; Same v. Same; Rawley v. Brown.——Judg- 
ment modified by giving judgment for return of the 
canal boat, and in default of return, that plaintiff re- 
cover the amount due on the mortgage, with interest 
and the expenses reported by referee deducting the 
sum received on sale of horse and harness, and as 
modified affirmed, without costs to either party in this 
court as against the other— Allen v, Judson. 

On the last-mentioned day the court made this 
order: 

Ordered, That the court take a recess until Monday, 
November 12, 1877, and that the call of the present 
calendar then be resumed. 

——__————— 


NOTES. 


HE October number of the American Law Review 
contains the following articles: Presidential Elec- 
tions, by George F. Edmunds; the Court of Star 
Chamber, by the late Emory Washburn; Lord Abin- 
ger, by C. H. Hill; the relation of master and ser- 
vant in the light of some recent decisions, by William 
F. Wharton. The usual well selected and well pre- 
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pared digests of English law reports, State reports 
and bankruptcy decisions also appear. The book no- 
tices are judiciously written, and the summary of 
events contains much of interest to the profession. 
The number is in many respects a superior one. 

¢ 

The Great Pew Case is the title of a pamphlet of 
something over a hundred pages, compiled by Mr. R. 
D. McGibbon, B. A., student at law, Montreal, and 
containing a complete synopsis of the somewhat fa- 
mous case of Johnson v. The Minister and Trustees of 
St. Andrew's Church, from its institution to the final 
decree of the Supreme Court of Canada. The com- 
pilation comprises the pleadings, and the judgments of 
the Superior Court, of the Court of Appeals for Lower 
Canada and of the Supreme Court of Canada; the re- 
marks of all the judges and of their lordships, the jus- 
tices of the Supreme Court, with an introduction and 
an appendix. The work is a very valuable contribu- 
tion to the law regulating church corporations and the 
rights of pew-holders in churches. 

A convention of the General Term Justices of the 
Supreme Court and the Chief Judges of the Superior 
City Courts met in this city on Wednesday of last week 
for the revision of the rules of practice pursuant to 
section 17 of the Code of Civil Procedure. Several 
changes were made in the rules heretofore existing. 
The rules adopted were referred to a committee for 
the correction of grammatical and other errors, and 
the convention adjourned sine die. By section 18 of 
the Code the rules adopted must be published three 
weeks in the State paper before taking effect. 

A somewhat startling and rather curious judgment 
was recently delivered by asessions judge in one of the 
Bengal districts. Four persons were brought before 
him on a charge of murder, and were duly convicted; 
but in passing sentence the judge apparently found 
himself in a difficulty. ‘‘There is no doubt,” said he, 
“that all four are guilty of murder, and are therefore 
liable to be hanged; but I do not think it is necessary 
for four lives to be taken for one, but that one case of 
capital punishment will be enough forexample!”’ Al- 
though, in addition to this, he said further on that “ all 
four seem to have been equally active,’’ yet he con- 
cluded by sentencing the apparently oldest and strong- 
est of the prisoners to death, and the other three to 
imprisonment for life. It is meedless to say that on 
an appeal to the High Court the sentence was not con- 
firmed. Yet such is the reading of the law by some of 
the Indian judges. 


A correspondent writes as follows: ‘In addition to 
the reasons given in alate number for membership in 
a State Bar Association, I would add one which, as it 
strikes me, is as weighty as any you mention. It is 
that such an association affords an opportunity for the 
coming together of, lawyers and the discussion and 
elucidation by them of legal and social-legal problems 
of the very highest consequence, not merely to law- 
yers but to society. Noclass is more competent to aid 
the advancement of civilization in such manner nor is 
there any whose province it more naturally and prop- 
erly is. Suppose, for example, that there were State 
Bar Associations in every State, and suppose each 
should send two or four delegates able to rank, if pos- 
sible, with our O’Conor and Porter, to a legal congress 
of a week's duration, in Washington (in analogy to the 





social science congress), the essays and discussions in 
which should be preserved in print, and at which 
should be taken up such questions as most troubled 
the framers of the constitution and which are not yet 
completely settled; questions of inter-State com- 
merce and national control of railroads; extradition; 
naturalization; citizenship; suffrage; uniform divorce 
laws, etc., etc., I predict the Federalist and Elli- 
ott’s Debates and the like might be put completely 
in the shade and a mine of legal political wisdom be 
thus supplied from which half-educated congressmen 
and legislators might thereafter draw with great profit 
to themselves and the people. Membership in a 
State Bar Association may indirectly in some measure 
aid a consummation so devoutly to be wished.”’ 

In the last number of Le Journal de Droit Interna- 
tional Privé, M. Demangeat discusses the course taken 
by the French court in refusing to exercise jurisdic- 
tion in an action brought by the London, Chatham 
and Dover Railway Company against the Southeastern 
Railway Company, the dispute between those compa- 
nies having reference to a contract entered into by 
them in France. The short point is, under what cir- 
cumstances can a French court decline to adjudicate 
upon a litigation between foreigners? An action was 
brought against the Northern Railway of France for 
the loss of a package lost during transit from London 
to Paris. The action was successful. The Northern 
Railway Company thereupon, by virtue of a contract 
between that company and the London, Chatham and 
Dover Company, recovered the loss from the London, 
Chatham and Dover in the court of Paris. There was 
a sub-contract of guarantee by the Southeastern Rail- 
way Company with the London, Chatham and Dover 
Company, which contract the latter company sought 
to enforce in France. No objection to the jurisdic- 
tion of the court of Paris was raised by the defendant 
company, but the court voluntarily declined jurisdic- 
tion. The Court of Cassation decided that a discre- 
tion exists in the French judges to decline to exercise 
jurisdiction in suits between foreigners, if under the 
circumstances, and having regard to the nature of 
the litigation, they think that it is more convenient 
to do so. M. Demangeat very strongly denounces 
this decision. He says there is nothing in the law of 
France to justify it. ‘‘ The incompetence of French 
tribunals to take cognizance of personal disputes 
between foreigners,’’ he writes, “is uot, according 
to the Cour de Cassation, either an incompetence 
rationz materie, nor an incompetence ratione persone ; 
it is an incompetence sui generis that is not mentioned 
in any article of our laws.” 

Judge Handley, of the Common Pleas Court of Lu- 
zerne county, Pa., in passing upon the exceptions toa 
referee’s report in a recent case, said that ‘‘ the num- 
ber of exceptions filed in any case ought not to exceed 
the number of the apostles; and unless the pleader is 
confused, one-half of that number will generally pre- 
sent all the errors that any court, presided over by any 
man, may commit while trudging through the dark 
avenues of the law.’’ Courts, in words, condemn the 
disposition on the part of counsel to take numerous 


exceptions, but by decisions refusing to look into errors 
not excepted to, encourage the multiplicity of excep- 
tions. A counsel should except to every error, and if 
the court below makes more errors than there were 
apostles, he should be permitted to except to every 
one, and should have the benefit of his exception. 
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CURRENT TOPICS. 

Te present session of Congress has been looked 

forward to with much interest, it being believed 
that important measures would be introduced and 
discussed, and, perhaps, changes of moment be 
made in the existing statutes. There is need of 
legislation in many matters, but the danger is that 
where the need most exists nothing will be done, 
while, in respect to matters that are well enough 
now, there will be an abundance of enactments. 
Congress is looked to for relief in almost every di- 
rection, many people having a confidence that low 
wages, want of employment, stringency in the money 
market, and even differences in social condition, can 
be done away with by legislation. These individ- 
uals, many of them honestly seeking to better the 
condition of the people, flock to the seat of govern- 
ment with their schemes, and though they do not 
procure all they ask for, cause much mischievous 
legislation. There is not much probability, however, 
that any harm will be done at this session, which is 
an extra one, called chiefly for the purpose of 
procuring appropriations needed to meet ordinary 
governmental expenses. The late Congress spent its 
closing session in the transaction of business that 
was deemed so important that the regular matters 
coming before it could not receive its proper con- 
sideration. We trust the first action of the present 
Congress will be to provide means for carrying on 
the national courts, which are said to be in a decid- 
edly impoverished condition. The Supreme Court, 
and some of the Circuit and District Courts sus- 
pended last spring for want of funds, and we think 
embarrassment is felt in all the tribunals. The 
judges might possibly go on a year or so without 
their salaries, but the other officials of the courts 
cannot wait for theirs, and the incidental expen- 
ses must be paid in cash. The spectacle of a sus- 
pension of the tribunals of justice of a great nation, 
because their running expenses are unpaid, is not 
an edifying one, and one which we presume will 
not again occur. 


It is said that Senator Davis, of Illinois, intends 
to introduce a bill for the revision of the judiciary 
system, and that he and Judge Drummond of the 
United States Circuit Court have been engaged for 
some time past in preparing such bill. The present 
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system is very faulty in many respects, but it is un- 
derstood that the changes proposed will meet all the 
faults now complained of. It is, we believe, admitted 
that the plan under which the inferior Federal 
Courts are organized is defective in three respects: 
1, There are two courts of original jurisdiction, 
where one would answer. 2. There is in reality no 
appeal, except to the Supreme Court, that is at all 
satisfactory, or gives a chance for an unprejudiced 
review. 3. The Supreme Court is accessible to only 
a limited number of cases, and even those which 
can reach there are not disposed of for some years. 
We might add another defect, and that is the want 
of a uniform practice. Any measure that does not 
relieve in all these particulars will do only partial 
justice. All actions should be originally brought in 
the District Courts, and an appeal should be allowed 
upon law questions, and controverted questions of 
fact not determined by a jury, to the Circuit Court, 
which should be composed of all the judges in the 
circuit, and a further appeal in certain cases to the 
Supreme Court. No judge should, however, review 
his own decisions. An Appellate Court, intermediate 
between the Circuit and Supreme Court, might be 
necessary, but we think with a change such as sug- 
gested in the Circuit and District Courts, it would 
not be. There would be a need of more inferior 
judges, but that need exists now, as both the dis- 
trict and circuit judiciary are, in many sections, 
overworked. 


At the meeting at Aberdeen of the British Social 
Science Association, recently held, the discussions 
upon questions of jurisprudence were for the most 
part of local interest only. There were, however, a 
few very interesting papers on general subjects. 
Professor Sheldon Amos read one upon the question 
‘‘whether the jurisprudence of a nation over the 
seas adjoining its territory, ought to be general or 
limited, and if limited, to what extent?” In this 
paper the Franconia case was, of course, referred to, 
and its importance in directing attention to the 
necessity of legislation upon the subject pointed 
out. The subject of frauds by promoters of cor- 
porations received an extended discussion. The 
Emma Mine and Lisbon Tramways enterprises, and 
others of that ilk, have thoroughly aroused the 
British public to the necessity of more stringent 
legislation in respect to the swindling which is apt 
to attend the organization of companies for the 
transaction of business in foreign countries, A 
paper was read by the chief-constable of Aberdeen- 
shire upon the English detective system, in which 
the short-comings of the system, as exemplified by 
the exposures in London, were pointed out and 
remedies suggested therefor. The meeting seems to 
have been a very successful one, though the London 
Law Times, in commenting upon it, takes occasion 
to say that such meetings fail utterly to bring about 
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practical results, and are besides demoralizing. To 
some extent this notion is true, but the discussions 
of a body of learned men cannot be without value, and 
results are apt to flow from them that are not always 
traceable to their true source. These gatherings, as 
a rule, do nothing more than sow the seed from 
which spring important reformatory measures, and 
this is all that is expected from them. 


The Penge murder case, which has attracted con- 
siderable attention not only in London, near which 
the murder was committed, but elsewhere on ac- 
count of its remarkable character, has given occa- 
sion for the exercise of royal clemency, the sentence 
of death, which was imposed upon those convicted 
of its commission, having been commuted to con- 
finement during the pleasure of the Queen. It is 
a somewhat unusual thing for those convicted of 
deliberate murder in England to escape the extreme 
penalty of the law, but the circumstances surround- 
ing this case, as detailed by our London correspond- 
ent in our last issue, were such as to render it proper 
to mitigate the punishment to which the verdict of 
the jury consigned the accused. Mr. Justice Haw- 
kins, who tried the case, recommended the course 
pursued, which indicates that he, upon a reconsid- 
eration of the evidence, had changed his mind as to 
the degree of culpability of those against whom he 
had so strongly charged when giving the case to the 
jury. At any rate the popular sentiment, which 
reaches in such instances about the correct conclu- 
sion, appears to be in accord with what has been 
done. 


The question whether the executive officials of 
the State have a right to refuse to testify before a 
grand jury as to facts relative to official acts alleged 
to have been done by them, and which they claim 
the public interests forbid them to divulge, has 
arisen in Pennsylvania. The governor and attor- 
ney-general were subpenaed to appear before the 
grand jury of Allegheny county, to testify relative 
to military matters in connection with the late strike 
riots, but they refused to obey the subpoenas on the 
ground that to do so would be incompatible with 
the public interests. A motion for the issue of an 
attachment to compel them to testify was set down 
for argument this week, but the result of such argu- 
ment has not yet transpired. Under the rule, as 
generally understood, the position taken by the 
governor and attorney-general is correct. Each de- 
partment of the government, in the exercise of its 
functions, is independent. The acts of the execu- 


tive cannot be overhauled, or even pried into by a 
grand jury. The independence of the judiciary 
from legislative interference was well maintained in 
this State in the case of Judge Potter, who was 
summoned to answer at the bar of the Assembly for 








See Potter’s 


an alleged misuse of judicial power. 
Dwarris on Statutes, p. 573. We imagine the 
Pennsylvania case will result in the grand jury of 
Alleghany county yielding its position. 


The United States Supreme Court resumed its 
sittings last week, and is now engaged in the active 
transaction of business, and the delivery of opinions 
will soon commence. We shall give all the decis- 
sions rendered that are of any value whatever, as 
soon as possible after their announcement. Those of 
general interest will be published in full, and of those 
involving only points of minor importance, suffi- 
cient will be given to include every thing that is 
worth printing. The profession will thus be able 
to reach all that is of use to them in the decisions 
of this court, many months before it will be accessible 
to them in the regular way. In this connection we 
wish to refer toa matter which we have occasionally 
touched upon, but which does not seem to be fully 
understood. In the daily newspapers published in 
New York and elsewhere, under the head of Wash- 
ington news is given what purports to be abstracts 
of recent decisions of the Supreme Court. These 
abstracts are continued throughout the year, and 
appear at any time, without regard to whether the 
court is in session or not. There is no direct state- 
ment made in connection with them that the decis- 
ions they represent have just been rendered, but they 
are presented in such a way as to produce that im- 
pression. Many of these abstracts, given as of re- 
cent decisions, relate to decisions published in the 
AuBany Law JouRNAL some time previously. These 
abstracts are frequently unreliable, but apart from 
that they are hardly ever of very late decisions. 








NOTES OF CASES. 


[* the case of State v. Haynes, 66 Me. 307, the de- 
fendant was indicted for arson. The evidence 
showed that he set fire to a dwelling-house at the 
instance of the owner, and for her benefit, in order 
that she might procure the amount for which it was 
insured. The court held that the indictment was 
not sustained, and that arson cannot, under the com- 
mon law, or any statute following that law, be com- 
mitted by a person in respect to his own property. 
Arson by the common law is an offense against the 
security of the dwelling-house. It is described by 
Lord Coke to be “ the malicious and voluntary burn- 
ing of the house of another by night or by day.” 
Cap. 15, p. 56; 1 Bish. Cr. Law, § 389; Erskine v. 
Commonwealth, 8 Gratt. 624. And it has been said 
that a wife who burns her husband’s house is not 
guilty of arson. Rex v. March, 1 Moody, 182. The 
statute in Maine follows the common law, but in New 
York, where the willfully setting fire to or burn- 
ing any inhabited dwelling-house is made arson, it 
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has been held that burning one’s own house was 
sufficient to constitute that crime. Sheperd v. The 
People, 19 N. Y. 587. But previous to this decision 
it had been held that it was necessary to constitute 
arson in the first degree, that the house be the prop- 
erty of another. People v. Gates, 15 Wend. 159; 
People v. Henderson, Park. Cr. 560. These two latter 
cases were expressly overruled in Sheperd v. People, 
supra. And in England, Parliament has so modified 
the law, that ownership is now immaterial. 1 Vict., 
chap. 89, § 3; Reg. v. Ball, 1 Moo. C. C. 30. In the 
principal case, the defendant, in committing the of- 
fense, acted as the agent of the owner. The same 
question arose in Robbins v. State, 7 Cold. (Tenn.) 
859, and it was then held that it was not arson to 
procure one’s own house to be burned, and that the 
guilt of the agent was only co-extensive with that 
of the principal. See also Snyder v. People, 26 Mich. 
106; 12 Am. Rep. 302, where it is held that a hus- 
band living with his wife, and having a rightful 
possession jointly with her of a dwelling-house, 
which she owns, and they both occupy, is not guilty 
of arson by the common law in burning such dwell- 
ing-house, and this rule is not changed by a statute 
securtng to the wife her separate property. 


What is the interest of the owner of a pew in a 
church in such pew, was a question discussed in 
Proprietors of Union Meeting House v. Rowell, 66 Me. 
400, and it was held that such interest was only an 
easement, and that the corporation had the fee in 
the land upon which the church was situated. This 
is in accordance with the general rule followed in 
numerous cases. Washb. on Real Estate, 13; Daniel v. 
Wood, 1 Pick. 102; Trustees v. Bigelow, 16 Wend. 28; 
Cox v. Baker, 17 Mass. 488; Jackson v. Rounseville, 5 
Metc. 127. See also Kincaid’s Appeal, 66 Penn. St. 
411; 5 Am. Rep. 377, where the subject is very 
learnedly discussed. It is there said that the grant 
of a pew in a church in perpetuity, does not give to 
the pew owner an absolute right of property as in a 
grant of land in fee. He has a limited usufructuary 
right only. If the edifice becomes useless by dilap- 
idation, or is destroyed by fire or any other casu- 
alty, the right of the pew owner is gone. So, if 
from age, decay, or other injury, the house has to 
be rebuilt in the same place, or from some necessary 
cause location must be changed, the old edifice sold, 
and a new one erected in another spot, the pew 
holder has no claim in law or in equity. So in 
Church v. Wells’ Ex’rs, 12 Harr. 249, the court says, 
that a pew right is not of such a character as to 
prevent an absolute sale of the church edifice, either 
by contract or judicial process; by itself it was 
never known as an object of taxation, and the pew 
owner may not decorate it according to his fancy, 
neither may he cut it down or carry it away, and it 
gives him no right to the ground on which it stands. 





It has been said, however, that if the congregation, 


from motives of convenience or ornament only, re- 
solve to make a change destructive of the right of 
the pew owner, he may have compensation, but not 
otherwise. See also Gay v. Baker, 17 Mass, 435; 
Wentworth v. First Parish in Canton, 3 Pick. 344; 
Howard v. First Parish in North Bridgewater, 7 id. 
138; Fassett v. First Parish in Boylston, 19 id. 361; 
Freligh v. Platt, 5 Cow. 494; Voorhees v. Presb. Ch. 
of Amsterdam, 8 Barb. 135; 8. C., 17 id. 108; Mat- 
ter of Reformed Church in Saugerties, 16 id. 237; 
Cooper v. First Pres. Ch. of Sandy Hill, 32 id. 222; 
Matter of Brick Pres. Ch., 3 Edw. Ch. 133; Bap. Ch. 
in Hartford v. Witherell, 3 Paige, 296; Kellogg v. 
Dickinson, 18 Vt. 266; Perrin v. Grange, 33 id. 
101. 


In the case of The Queen v. Bradlaugh, L. R., 2 
Q. B. D. 569, the defendants were indicted for pub- 
lishing an obscene book, called ‘‘The Fruits of 
Philosophy,” and it was objected to the indictment, 
that, being for an obscene libel, the words supposed 
to be criminal in that libel ought to have 
been expressly specified in the indictment, which 
was not done. The court held the indictment suffi- 
cient. The case of obscene publications seems to 
be an exception to the general rule that, where 
words are the gist of the offense, they must be set 
out with, particularity in the indictment. Archb, 
Cr. Pl. 58 (18th ed.) The precise question at issue 
does not appear to have previously come before the 
English courts, Regina v. Dugdale, Dears. & P. C. 
C. 64, being the only case that bears in any way 
upon it, and in that case the objection raised was 
not pressed by counsel. It has, however, come before 
the American courts in several cases. In Common- 
wealth v. Holmes, 17 Mass. 335, where the defendant 
was indicted for an obscene libel, described as the 
‘¢Memoirs of a Woman of Pleasure,” Parker, 
C. J., said that it never could be required that the 
obscene book or picture should be displayed on the 
records of the court. This would be to require 
that the public itself should give prominence and 
notoriety to indecency in order to punish it. In 
Commonwealth v. Sharpless, 2 Serg. & Rawle, the in- 
dictment was for exhibiting an indecent picture, 
and the objection was taken by the defendant that 
it ought to be set out distinctly, so that he might 
prepare his defense, and that the court might know 
precisely the charge it had to try. Tilghman, C. J., 
said: ‘* Must the indictment describe minutely the 
attitude and posture of the figures. I am of opin- 
ion that the description is sufficient.” See also 
Commonwealth v. Tarbox, 1 Cush. 66; People v. 
Girardin, 1 Mason, 90; State v. Brown, 1 Williams, 
619. An interesting reswme of the principal case 
will be found in our issue of September 29, 1877, 
at page 220. 
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THE ELECTIVE FRANCHISE. 


BY SAMUEL T. SPEAR, D. D. 
\ elective franchise, or the right of choosing 
the officers of government, is, in this country, 
limited to a class of persons far less numerous than 
the whole body of citizens. This settles the ques- 
tion that citizenship and suffrage are not necessarily 
co-existent. They certainly are not, and never have 
been, co-extensive among the American people. 
The right of voting is not, like that of life or lib- 
erty, treated as a natural right. Like any other 
matter affecting the interests of society, the ques- 
tion as to the persons who shall possess the voting 
franchise is practically regarded as simply one of 
expediency. The answer is given by constitutional 
provisions and legal enactments, prescribing quali- 
fications for voting, excluding all who are destitute 
of these qualifications, and providing for an or- 
derly exercise of the power. 

How far, then, does the Constitution of the United 
States furnish any rule on this subject, or authorize 
Congress to do so, and how far does it leave the 
question to be disposed of by State authority? In 
answer to this inquiry it is proposed briefly to ex- 
amine all the provisions of the Constitution that can 
by any possibility be supposed to have any reference 
to it. 

1. Two of these provisions grant to Congress a 
general and exclusive jurisdiction over the terri- 
tory to which they apply. The first, found in arti- 
cle 1, section 8, authorizes Congress “ to exercise 
exclusive legislation in all cases whatsoever” over 
the District of Columbia. The second, found in 
article 4, section 3, empowers Congress to ‘‘ make 
all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United 
States.” The power here granted embraces in both 
cases all the subjects, both as to persons and things, 
upon which legislation can act at all, and excludes 
all other authority except as it may be derived from 
Congress, The elective franchise is, of course, here 
a matter for Congress to regulate and determine; 
and with it in these localities the States have noth- 
ing to do. 

Congress has determined this question in the Dis- 
trict of Columbia by the Revised Statutes of the 
United States relating to that District, establishing 
a government therein, constituting the inhabitants 
thereof “a body corporate for municipal purposes,” 
providing for certain elective officers, and designat- 
ing the qualifications of those who shall be electors. 
So, also, the Revised Statutes of the United States, 
in title 23, contain the legislation of Congress in 
reference to the territory of the United States, or- 
ganized and unorganized. One cf the subjects 


treated of is the elective franchise, the qualifica- 
tions for the exercise of which at the first election 
in any territory are stated; and at all subsequent 





elections these qualifications are to be prescribed by 
the legislative assembly of each territory, subject 
to certain restrictions imposed on its power. It is not 
necessary to specify this legislation in detail, since 
it is enough for all the purposes of this article that 
the Constitution vests in Congress the whole juris- 
diction over the District of Columbia and the terri- 
tories of the United States. Whatever laws in 
either regulate the elective franchise are either di- 
rectly enacted by Congress, or enacted under and 
subject to its authority. 

2. The elective officers of the United States are 
the President and Vice-President, and the members 
of the two houses of Congress. The Constitution 
contains a series of provisions relating to the elec- 
tion of these officers. 

Article 2, section 1, provides that the President 
and Vice-President shall be chosen by electors; that 
‘*each State shall appoint, in such manner as the 
legislature thereof may direct, a number of electors 
equal to the whole number of Senators and Repre- 
sentatives to which the State may be entitled in the 
Congress ;” and that ‘‘ Congress may determine the 
time of choosing the electors, and the day on which 
they shall give their votes, which day shall be the 
same throughout the United States.” The Twelfth 
Amendment adds specific provisions for regulating 
the action of these electors, and gives directions in 
respect to the final counting of their votes. What 
has all this to do with the elective franchise in the 
several States, so far as the power of Congress is con- 
cerned? Nothing, absolutely nothing whatever, 
with the single exception of determining the time 
of choosing Presidential electors. These electors 
are to be appointed by the several States in such 
manner as their respective legislatures may pre- 
scribe; and whether they shall be chosen directly 
by the legislatures themselves, or by the qualified 
voters in each State on a general ticket or by dis- 
tricts, and, if by these voters, then what shall be 
their qualifications, and what shall be the laws with 
reference to receiving and counting their votes — 
these are questions which the Constitution com- 
mits to the States themselves, and over which Con- 
gress has no jurisdiction. The appointment of elec- 
tors is exclusively a State affair from beginning to 
end, with the exception of the time of making the 
appointment. 

Article 1, section 3, provides that ‘‘the Senate 
of the United States shall be composed of two 
Senators from each State, chosen by the legisla- 
ture thereof for six years.” The persons who in 
each State elect the legislature are the qualified 
voters in that State; and as to those who shall be 
such voters each State is the sole judge, subject to 
a restraint upon its power to be considered in the 
sequel. 

Article 1, section 2, provides that “ the House of 
Representatives shall be composed of members 
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chosen every second year by the people of the 
several States,” and that ‘‘the electors in each 
State shall have the qualifications requisite for 
electors of the most numerous branch of the 
State legislature.” The meaning of this language 
is that the persons in each State who, under its 
constitution and laws, are qualified to vote for 
members of the most numerous branch of its leg- 
islature, shall also be qualified to vote for mem- 
bers of the House of Representatives. This does 
not decide what the qualifications are, or that they 
shall be the same in every State. It leaves each 
State to adopt its own rule on the subject, and sim- 
ply declares that the rule, whatever it is, shall ap- 
ply in determining the qualifications of voters for 
Representatives in-Congress. It annexes this conse- 
quence tothe rule. Justice Hunt, in The United States 
v. Anthony, 11 Blatchf. C. C. Rep. 200, referring to this 
clause of the Constitution, said: ‘‘If the legislature 
of the State of New York should require a higher 
qualification in a voter for a Representative in Con- 
gress than is required for a voter for a member of As- 
sembly,this would, I conceive, be a violation of a right 
belonging to one as a citizen of the United States. 
That right is in relation to a Federal subject or in- 
terest, and is guaranteed by the Federal Constitu- 
tion.” The qualifications in the former case can be 
no higher or lower than in the latter, without vio- 
lating this Constitution. The intention of the in- 
strument is that they shall be the same in both 
cases. Each State directly controls the question in 
the one case, and indirectly, by way of consequence, 
controls it in the other. 

Article 1, section 4, provides that ‘‘the times, 
places and manner of holding elections for Senators 
and Representatives shall be prescribed in each State 
by the legislature thereof,” and that ‘‘the Congress 
may at any time by law make or alter such regula- 
tions, except as to the places of choosing Senators.” 
No reference is here made to the qualifications for 
the exercise of the elective franchise. Senators are 
to be chosen by the legislatures of the several 
States, and Representatives are to be chosen as 
above described. And, having disposed of these 
questions, the Constitution then proceeds to grant 
a power relative to ‘“‘the times, places and manner 
of holding elections,” giving the power to the leg- 
islature of each State, yet, as a matter of caution 
with reference to possible contingencies, providing 
that Congress may make or alter such regulations, 
except as to the places of choosing Senators. This 
clearly has nothing to do with the qualifications of 
voters as established by State authority, and could 
not, without the grossest perversion, be construed 
as implying that Congress may determine what 
these qualifications shall be. As to voters for Rep- 


resentatives this was already settled by a previous 
clause of the Constitution. 
Judge Woodruff, in The United States v. Quinn, 8 





Blatchf. C. C. Rep. 48, decided that a law of Con- 
gress simply providing for ascertaining what per- 
sons under the Constitution and laws of a State are 
qualified to vote for Representatives, and also for 
the punishment of persons thus voting or attempt- 
ing to vote without having complied with the re- 
quirements of law, isa constitutional exercise of the 
power granted in this section. Such a law he held 
to be “no attempt to prescribe to the States (to 
this, or any other State) any condition for the ex- 
ercise of the right of suffrage, and no attempt to 
prescribe the qualifications of an elector.” It sim- 
ply seeks to limit the voting to those who are legal 
voters, and exclude those who are not; and this 
Congress may do under its power to make or alter 
regulations in respect to the times, places and man- 
ner of holding elections for Representatives. This 
ruling sustained that section of the Enforcement 
Act of Congress which provides a punishment for 
fraudulent registration, or an attempt at such regis- 
tration, for the purpose of voting at an election for 
a Representative in Congress. 

Article 1, section 5, declares that ‘‘each house 
{of Congress] shall be the judge of the elections, 
returns and qualifications of its own members.” 
This authorizes each house to investigate an elec- 
tion to any extent, and also the returns thereof, and 
determine whether the claimant of a seat has a le- 
gal title thereto. A certificate of election, though 
prima facie evidence, is not conclusive upon either 
house. Either house may go behind the certificate 
and judge of the whole question that relates to the 
processes and result of an election. See Spaulding 
v. Mead, Clarke & Hall, 157, and Reed v. Cosden, 
id. 353. All this, however, implies no power in 
either house to do any thing more than simply pass 
judgment upon the legality of elections already 
held. It implies no power to make rules for those 
elections, or determine who shall be qualified voters, 
It is essentially a judicial power, vested by a special 
grant of the Constitution in each house of Congress 
with reference to its own members. 

These are all the provisions of the Constitution 
that relate to the elective officers of the General 
Government; and in only one of them is any refer- 
ence made to the qualifications for the exercise of 
the elective franchise. This prescribes that the 
persons in each State who, under its constitution 
and laws, are qualified voters for members of the ~ 
most numerous branch of its legislature, shall also 
be qualified to vote for Representatives in Congress. 
The Constitution gives them this right, and no State 
can dispossess them of it. There can be no doubt 
that Congress has the power to provide for enfore- 
ing the right, should it be violated by any State. 
The Supreme Court of the United States, in Prigg 
v. The Commonwealth of Pennsylvania, 16 Pet. 539, 
laid down the general principle that, where the 
Constitution bestows or guarantees a right, Con- 
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gress may enforce the same by appropriate legislation, 
whether the power to do so be expressly granted or 
not. The power, if not expressly granted, is neces- 
sarily implied. 

8. Article 4, section 2, declares that “the citi- 
zens of each State shall be entitled to all privi- 
leges and immunities of citizens in the several 
States.” It has sometimes been claimed that the 
right of voting is one of the privileges here re- 
ferred to; yet, as construed by the courts, this lan- 
guage relates simply to what are called civil rights, 
and does not extend to the right of voting or 
of holding office. The latter are not among the 
‘privileges and immunities” of State citizenship 
as such; and even if they were, they could be pos- 
sessed and exercised in each State only under the 
constitution and laws which it sees fit to establish 
in respect to its own citizens. Surely, no citizen of 
a State can, by simply going into another, become 
a voter in that State independently of its constitu- 
tion and laws. Though he may have been a quali- 
fied voter in the State which he leaves, it does not 
follow that he will be in the one to which he goes. 
He may not belong to the class in the latter State 
qualified to vote; and, if not, then under the laws 
of that State he has no right to vote, even though 
he had the right in the State of his previous resi- 
dence. He may become a citizen in any State by 
simply acquiring a bona side residence therein; but 
this will not necessarily make him a voter, since no 
State gives the right of voting to all its citizens. 
He must have the qualifications required in the 
State in which the right is to be exercised; and, so 
far as this provision of the Constitution is con- 
cerned, each State is left to regulate this matter 
according to its own discretion. 

4. Article 4, section 4, declares that ‘‘ the United 
States shall guarantee to every State in this Union 
a republican form of government.” This is equiva- 
lent to saying that every State in the Union shall 
have such a form of government, and that the 
United States shall see to it that it is maintained. 
The Supreme Court of the United States, in Luther 
v. Borden, 7 How. 1, decided that the duty here im- 
posed, primarily rests with Congress. The manifest 
object of the provision is to protect the people of 
the several States against any abuses of power that 
would destroy ‘‘a republican form of government.” 

As to what is such a form of government within 
the meaning of the Constitution, it is quite certain 
that universal suffrage cannot be taken as the test. 
All the States had governments when the Constitu- 
tion was adopted, and they became members of the 
Union under it; and yet in each the elective fran- 
chise was limited to an electoral body of qualified 
voters, embracing only a portion of the people, and 
choosing, directly or indirectly, all public officers. 
This was deemed ‘‘a republican form of govern- 
ment;” and this is plainly the sense of the phrase 





which must govern the United States in any attempt 
to perform the duty specified. Should any State 
government seek to perpetuate itself without the 
elective action of the people, or should it so reduce 
the number of suffrage-holders as to subvert the re- 
publican character of the government, and establish 
a virtual oligarchy, it would be the duty of Congress 
to interpose with its power, and guarantee to the 
people a republican government in the sense of the 
Constitution. 

The only occasion in which Congress has ever at- 
tempted to exercise this power grew out of the late 
Rebellion, The rebel State governments existing at 
the time of the conquest, and those organized under 
the military orders of Andrew Johnson, were as- 
sumed to have no legal existence. Congress, by its 
reconstruction acts, provided for the creation of 
lawful governments, establishing provisional govern- 
ments in the first instance, and then taking the 
necessary subsequent steps for the election of con- 
stitutionai conventions, the ratification of constitu- 
tions by the people, and afterward the choice of 
State officers. The question, who should be voters 
in this process of reconstruction, was determined 
by Congress. The authority under which all these 
proceedings were taken is the clause of the Consti- 
tution now under consideration. Whether any of 
the proceedings exceeded this authority, or not, is 
a matter into which we do not here inquire. It is 
undoubtedly true that the authority is broad enough 
to justify the passage of all laws ‘‘ necessary and 
proper for carrying into execution ” this provision 
of the Constitution whenever an occasion arises for 
its application. The duty imposed implies in Con- 
gress the power to use all the appropriate means for 
its performance, and of these means Congress is 
made the judge. The rule by which it must be 
governed in the use of means is, that the people 
themselves — that is to say, the qualified voters — 
must be the authoritative source from which State 
constitutions and State governments spring. This 
is essential to the very idea of a republican govern- 
ment, and, hence, any measures of Congress in vio- 
lation of this rule would be absurd on their very 
face. 

5. The next provision of the Constitution to be 
examined is that clause of the Fourteenth Amend- 
ment which declares that ‘‘no State shall make or 
enforce any law which shall abridge the privileges 
or immunities of citizens of the United States.” In 
Minor v. Happersett, 21 Wall. 162, the Supreme 
Court of the United States had occasion to consider 
this clause with reference to the elective franchise. 
Mrs. Minor, being a citizen of Missouri, and also of 
the United States, and being, on account of her sex, 
excluded from voting by the constitution of Mis- 
souri, claimed the right to vote under this provision 
of the national Constitution. Chief-Justice Waite, 
in delivering the opinion of the court, presented, 
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among others, the following points: 1. That women 
are citizens of the United States, and were such be- 
fore the adoption of the Fourteenth Amendment. 
2. That neither State citizenship, nor that of the 
United States, necessarily secures the right of vot- 
ing. 3. That the Fourteenth Amendment does not 
add to the privileges and immunities of citizens, but 
simply furnishes an additional guaranty for their pro- 
tection. 4. ‘‘That the Constitution of the United 
States does not confer the right of suffrage upon 
any one, and that the constitutions and laws of the 
several States which commit that important trust to 
men alone, are not necessarily void.” 

The substance of the decision is, that the right to 
vote is not one of ‘‘the privileges or immunities of 
citizens of the United States,” which the States, in 
the Fourteenth Amendment, are forbidden to 
abridge. The same ground was taken by Justice 
Hunt in the case of The United States v. Anthony, 
supra, and by the Supreme Court of California 
in Van Valkenburgh v. Brown, 43 Cal. 43. The ques- 
tion in each of these cases came up in connection 
with the claim to female suffrage. Yet the principle 
involved and decided is not necessarily limited to 
that connection. 

If the right of voting had been secured to all citi- 
zens of the United States by the Fourteenth Amend- 
ment, there would have been no necessity for the 
subsequent proposal and adoption of the Fifteenth, 
to guarantee them against any exclusion from voting 
‘*on account of race, color, or previous condition 
of servitude.” They were already thus guaranteed, 
and, hence, there was nothing for the Fifteenth 
Amendment to do. It was mere surplusage, or, at 
best, but a specific guaranty of what was embraced 
in the more comprehensive provisions of the previ- 
ous amendment. 

Moreover, the second section of the Fourteenth 
Amendment, in expressly providing for a reduction 
in the basis of Congressional representation, in the 
event that any State should deny the right of voting 
to any of its male inhabitants, being twenty-one 
years of age, and citizens of the United States, ex- 
cept for participation in rebellion, or other crime, 
distinctly implies that the States have the power thus 
to deny the right. The provision concedes the power, 
and simply imposes a consequence in a reduced basis 
of representation, if it be exercised; and this is 
wholly inconsistent with the supposition that the 
previous section of the amendment had guaranteed 
the right of voting, as one of ‘‘the privileges or 
immunities of citizens of the United States.” The 
truth is, this amendment does not touch or restrain 
the authority of the States to regulate the voting 
franchise by any qualifications they may see fit to 
adopt. 

6. The Fifteenth Amendment is the last provision 
to be considered. This declares that ‘‘the right of 
citizens of the United States to vote shall not be 





denied or abridged by the United States or by any 
State, on account of race, color, or previous condi- 
tion of servitude.” We have here a denial of power. 
The subject-matter referred to in the denial is the 
right to vote. The persons in whose behalf the de- 
nial is made are citizens of the United States. The 
parties put under restraint by the denial are the 
United States and the several States; and in refer- 
ence to them, the denial is equivalent to a declara- 
tion that neither shall make or enforce any law 
whose effect is to produce the result forbidden. 
The qualification of the denial is that the right to 
vote shall not be denied or abridged ‘‘ on account 
of race, color, or previous condition of servitude.” 
The language does not affirmatively confer the right 
to vote upon anybody, but simply forbids the exclu- 
sion of the right on the ground stated. It does not 
go beyond this ground, and include age, sex, edu- 
cation, property, or any other circumstance. 

In the Grant Parish Case, Justice Bradley, com- 
menting on the Fifteenth Amendment, said: “ But 
whilst the amendment has the effect adverted to, it 
must be remembered that the right conferred and 
guaranteed is not an absolute one, but a relative 
one. It does not confer the right to vote. It con- 
fers the right not to be excluded from voting by 
reason of race, color, or previous condition of servi- 
tude, and this is all the right Congress can enforce.” 

In The United States v. Reese et al, 2 Otto, 214, 
Chief-Justice Waite, in stating the opinion of the 
court, said: ‘‘ The Fifteenth Amendment does not 
confer the right of suffrage upon any one. It prevents 
the States, or the United States, however, from giving 
preference in this particular to one citizen of the 
United States over another, on account of race, color 
or previous condition of servitude. Before its adop- 
tion this could be done. It was as much within the 
power of a State to exclude citizens of the United 
States from voting on account of race, etc., as it 
was on account of age, property, or education. Now 
it is not. If citizens of one race having certain 
qualifications are permitted by law to vote, those of 
another having the same qualifications must be. 
Previous to this amendment there was no constitu- 
tional guaranty against this discrimination; now 
there is. It follows that the amendment has in- 
vested the citizens of the United States with a new 
constitutional right which is within the protecting 
power of Congress. That right is exemption from 
discrimination in the exercise of the elective fran- 
chise on account of race, color, or previous condi- 
tion of servitude. This, under the express provision 


of the second section of the amendment, Congress 
may enforce by appropriate legislation. * * * 
The power of Congress to legislate at all upon the 
subject of State elections rests upon this amend- 
ment.” 

Congress, according to this construction of the 
Fifteenth Amendment, has no power to legislate 
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with reference to voting at State elections beyond 
the specific right which the amendment secures; 
and that right is not the right to vote, but the right 
not to be excluded from voting by any State ‘‘ on 
account of race, color, or previous condition of servi- 
tude.” This is the utmost limit to which Congress, 
under this amendment, can exercise any legislative 
power in respect to the election of State officers. 

Will all the sections of the Enforcement Act of 
May 31st, 1870, stand the test of this rule of con- 
struction? Take, as a single illustration, the fourth 
section of the act, which, as somewhat modified in 
its language and reproduced in section 5506 of the 
Revised Statutes of the United States, but not essen- 
tially changed in substance, reads as follows: 

‘«Every person who, by any unlawful means, hin- 
ders, delays, prevents, or obstructs, or combines 
and confederates with others to hinder, delay, pre- 
vent, or obstruct, any citizen from doing any act 
required to be done to qualify him to vote, or from 
voting at any election in any State, territory, dis- 
trict, county, city, parish, township, school district, 
municipality, or other territorial subdivision, shall 
be fined not less than five hundred dollars, or be 
imprisoned not less than one month nor more than 
one year, or be punished by both such fine and im- 
prisonment.” 


We here raise no question about this penal stat- 
ute, considered as operating in the territories of the 
United States, or in the District of Columbia, both 
of which are placed under the exclusive jurisdiction 
of Congress. The single point is whether this stat- 
ute, so far as it operates in a State, has any founda- 
tion in the Fifteenth Amendment which, according 
to the Supreme Ceurt, is the only authority under 
which Congress can “legislate at all upon the sub- 
ject of State elections.” The amendment forbids 
the States to exclude citizens of the United States 
from voting ‘‘ on account of race, color, or previous 
condition of servitude,’ and authorizes Congress to 
enforce this prohibition by appropriate legislation. 
Such legislation is legislation adapted to the end 
and within the scope of the power granted. Is the 
above statute of this character? Clearly not. It 
goes immensely beyond the Fifteenth Amendment; 
and on this ground the Supreme Court held the 
fourth section of the Enforcement Act to be ‘‘ un- 
authorized.” Itis a penal statute applicable to State 
elections, and to all persons, not simply to State 
officers, who do any of the things specified and for 
the purpose named, and makes no reference to ‘‘ race, 
color, or previous condition of servitude” as the 
ground of doing the things. In a word, it is gen- 
eral legislation against any of the wrongs with re- 
spect to the elective franchise which one citizen of 
a State may commit against another. There is no 
warrant for this in the Fifteenth Amendment, or 
anywhere else in the Constitution. The amendment 
places the States under a certain restraint; and this 
statute, under color of enforcing that restraint, un- 





dertakes to punish private individuals in all the 
States for their offenses against each other with 
reference to the elective franchise, and does not 
even mention the specific character of the restraint 
imposed, not on private individuals, but upon the 
States. 

It is not wonderful that Chief-Justice Waite spoke 
of the original section as ‘a net large enough to 
catch all possible offenders;” yet it is wonderful 
that any Congress should have placed such a law in 
the statute book of the nation. Like some other 
sections of the Enforcement Act, it lacks the cardi- 
nal attribute of being appropriate legislation, the 
very first condition of which is that it should be au- 
thorized by the Constitution. 

The result that we reach from this examination of 
the Constitution is this: That, with the exception 
of the District of Columbia and the territories of 
the United States, in both of which Congress has 
exclusive jurisdiction, the question, who are voters 
in this country, and who are not, is wholly a matter 
of State authority and State discretion, subject to 
the following limitations: 1. That those who in 
each State are voters for members of the most nu- 
merous branch of its legislature are by the Consti- 
tution entitled to be voters for Representatives in 
Congress. 2. That citizens of the United States 
shall not by any State be excluded from voting “ on 
account of race, color, or previous condition of ser- 
vitude.” 3. That no State shall adopt any consti- 
tution or exercise any power that is destructive of 
‘‘a republican form of government.” Outside of 
these limitations, the whole power of determining 
who shall exercise the elective franchise in the States, 
whether in respect to the election of State or na- 
tional officers, is with the States themselves, and 
with each State in reference to its own citizens. So 
long as the States keep within these limits, Congress 
has nothing to do with the question, simply because 
it has no power of action. 

It is this view which led Chief-Justice Waite, in 
Minor v. Happersett, 21 Wall. 162, to say: ‘The 
United States has no voters in the States of its own 
creation. The elective officers of the United States 
are all elected directly or indirectly by State vo- 
ters.” This is certainly true in respect to Repre- 
sentatives in Congress, since the States, in deter- 
mining who are voters for members of the most 
numerous branch of their respective legislatures, 
also determine who are voters for these Represen- 
tatives. It is equally true of Senators in Congress, 
since State voters elect the legislatures that choose 
these Senators. It is just as true of the President 
and Vice-President, since the electors of these na- 
tional officers must be appointed by State legisla- 
tures chosen by State voters, or by these voters. 

The Government of the United States, considered 
independently of the State governments, has no 
voting constituency ascertained by its own Consti- 
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tution or its own laws. The political constituency 
that furnishes and elects its officers is ascertained 
by the constitutions and laws of the several States. 
This is one among many evidences that the General 
Government belongs to the class of imperfect gov- 
ernments, in the sense of possessing far less powers 
than are necessary for a// the purposes of govern- 
ment. If not supplemented by the powers of the 
State governments, its legal machinery would not 
only be defective, but speedily come to an end. 
Strike out these governments, and we should at 
once need a new Constitution, greatly enlarging the 
powers of the General Government, as the only 
method of escape from dissolution and anarchy. 
Those who would jostle these governments from 
their legitimate province have not well considered 
the results of their own experiment. 
sania nbs 


THE RELATIONS OF THE UNITED STATES TO 
EACH OTHER, AS MODIFIED BY THE WAR 
AND THE CONSTITUTIONAL AMENDMENTS. 

(Continued.) 

Y second inquiry is, what relations do the States 
hold to the government, and inter se, by virtue of 

the Constitution? However they may have been be- 
fore, has achange occurred? are they organically made 
one? or only functionally one? Is a new State, a com- 
positive State, created out of many, which are thereby 
extinct? or are there still many States, and yet one 

State? 

Ihave said the Constitution is a Federal compact 
between the States, by which a government has been 
established, which is a Democratic Republican, and a 
Federal government. 

That it isa Democratic Republican none will deny, 
nor is it less a Federal government. 

A Federal government is one, in whose organism 
States are factors, through’which States as such, act 
with their united powers. 

Iu this sense l aver, that there is no act of any de- 
partment of the government of the United States, 
and no function of the United States government, 
which is not mediately or immediately impelled by 
State authority. 

1. Congress. 

(a) Senate. Asin this body, each State by its legis- 
lature elects two Senators, the equality of States, and 
their power as such, through their governments, is ob- 
vious. Colorado, with 40,000, is the equal of New 
York with her 4,300,000: or one man in Colorado is 
equal to 107 in New York! (I take census of 1870.) 

(b) House of Representatives. In this body, the 
equality of the States is at anend. The will of the 
State is expressed by its voting population. But this 
house is the representative of the States, and for the 
following reasons: 

The Constitution so declares in these quotations. It 
shall be ‘composed of members chosen every second 
year by the people of the several States.”’ ‘* Each 
State shall have at least one Representative,” etc. Art. 
1, §2, cl. 3. ‘* When vacancies happen in the repre- 


sentation from any State, the executive authority thereof 
shall issue writs of election to fill such vacancies.” 
Art. 1, § 2, cl. 4. The number of Electors in each State 
shall be ‘‘ equal to the whole number of Senators and 





Representatives to which each State may be entitled 
in the Congress.” Art. 2,§1,cl.2. In any vote for 
President, in the House of Representatives, ‘‘ the 
representation from each State having one vote.” 

Again. This appears by the fact that the represen- 
tative must inhabit the State he represents and be- 
cause he represents it; that each State, however small, 
has one representative, so that Colorado has one for 
her 40,000, though New York and other States have 
only one for every 137,000; or the representative of 
the 40,000, because they are the people of a State, has 
more than three times the weight of one from New 
York; and thus there is and can be no confusion of 
citizens of one State with those of another in repre- 
sentation. The citizens of each are distinct because 
in separate States. 

Again. The suffragans for representatives are pre- 
scribed by the State, and by the State alone. The 
voices, which speak through the representatives, are 
such as the State ordains. And if the State chooses 
to elect all her representatives by general vote, she 
may unify her State sentiment in proportion to her 
population; or if Congress, under the Constitution, 
makes the election by districts, the State mayfso dis- 
trict herself as to organize her power as she pleases. ' 

These facts demonstrate, that the votes of States 
are taken in the House of Representatives, though 
the number which each has depends on its population, 
so as that each shall have at least one. 

The States speak in the Senate through their legis- 
latures; in the House of Representatives through 
their voters; the legislatures avd the voters being 
established and ordained by the States. 

The effect of this obviously may be to defeat the will 
of the majority of the people of the United States, 
considered as a whole, for while in the lower House 
the States of Nevada, Colorado and Oregon together 
have only enough population for one representative, 
on the basis of apportionment, they have three votes 
as States; and in the Senate a majority of States 
{taking the smallest) have only nine millions, while 
the remainder have twenty-nine millions of people; 
and thus one-fourth of the whole people (38,000,000 by 
the census of 1870) may defeat the will of three-fourths; 
and if the people of the States in the minority are 
unanimous in favor of a measure, and those in the 
majority are nearly divided, four and a half millions 
could obstruct the will of thirty-three millions, or one 
man in asmall State obstruct the purpose of seven 
and a half in a large State. All this is the result of the 
fact, that States are the factors in legislation of Con- 
gress. 

2. Executive. 

The President is chosen by electors. Each State 
shall appoint, as its legislature may direct, electors 
equal in number to its Senators and Representatives. 
Const. U. S., art. 2, $1, cl. 2. 

The electors meet, not in one body, but in their re- 
spective States. Id., cl. 3. 

By this mode Colorado has three electors for her 
40,000, or one for every 13,000 people. New York 
thirty-five for her 4,300,000 of people, or one for every 
120,000; or the potency of one Colorado citizen is equal 
to nine in New York. 

But if an election fails in the electoral colleges, the 
President is elected in the House of Representatives; 
where Colorado’s one Representative has one vote, 
and New York’s thirty-three Representatives have 
but one vote; or Colorado, with 40,000, is equal to 
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New York with 4,300,000; or one man in Colorado 
weighs as much in choosing a President as one hun- 
dred and seven men in New York; and so, if there is 
no election of a Vice-President, the Senate elects and 
the inequality is the same. 

In both cases nine millions (in twenty States) may 
elect a President over twenty-nine millions (in nine- 
teen States); or if the twenty States are nearly di- 
vided in sentiment, and the nineteen States are unani- 
mous, four and a half millions of voters may elect a 
President and Vice-President over thirty-three and a 
half millions! 

All this results from the fact, that States are the 
factors in electing the executive. 

But as each State appoints, as its legislature directs, 
and the counting of the electoral votes, certified by 
State authority, only is left to the two Houses of Con- 
gress, it has come to be decided in our day, that a 
fraudulent or illegal return by State officials may palm 
upon the whole country, by their act an executive, 
whom the country has not elected; and it is held that 
the whole Union has no organic power to defeat the 
fraud of the officials of the State of Colorado! and 
that thirty-eight millions cannot gainsay the fraudu- 
lent act of officers appointed by 40,000. Whether 
this be a right or wrong decision it shows the poten- 
tiality of a single State in making an executive for 
thirty-eight States — of 40,000 men to control 40,000, - 
000! or of one to defeat the will of 1,000. 

That these results are not fanciful, the patent fact 
faces us to-day, that the present executive of the 
Union was elected by States, though he fell short by a 
quarter of a million of having a majority of the pop- 
ular vote. However pleasant to some or unpleasant to 
others it may be, this is the consequence of having 
the election of an executive by States, rather than by 
popular vote. And in the choosing of electors, each 
State may consolidate its whole force as a State by a 
general election, and a majority of one vote for elec- 
tors in New York, will give her solid State strength to 
her favorite. 

8. Judiciary. How is it constituted? Judges and 
all other officers are nominated by the President, and 
appointed by and with the advice and consent of the 
Senate. 

Nomination comes from the President, whose elec- 
tion depends on the senatorial factor in the electoral 
college, which represents State equality, as well as on 
the representative factor, which may not represent the 
popular strength of the State; or in one event, may de- 
pend on the equal vote of the States in the House of 
Representatives. 

Confirmation of the nomination is made by the States 
with equal voice in the Senate. 

A like course of reasoning, as before adopted, will 
show that in many cases, a small popular minority in 
amajority of the States may appoint every judge and 
every officer of the United States against the will of 
an overwhelming popular majority; and this is due to 
the fact, that States are the factors in all official ap- 
pointments. 

Let me now call attention to some of the great func- 
tions of government. 

Take the war power. No war can be declared but 
by the vote of Congress. If the House of Represen- 
tatives agrees, it will result that the popular will in a 
large degree concurs. But if the Senate dissents, a 
necessary war may be prevented by nine millions 
of people against twenty-nine millions. 





Take the militia. It may be organized, armed and 
disciplined under laws of Congress, but cannot be offi- 
cered or trained but at the will of the States. Non- 
auction by States would disband the militia. Const. U. 
S., art. 1, § 8, cl. 15. 

Take the treaty power. The President by and with 
the advice and consent of the Senate (two-thirds con- 
curring), may make treaties. Two-thirds of the States 
(fourteen millions) may make a treaty, proposed by 
the President elected by a majority of States (nine 
millions) against the will of one-third of States (twen- 
ty-four millions); and one State more than one-third 
of the States (3,600,000) may defeat a necessary treaty 
advised by one State less than two-thirds of the States 
(thirty-five millions). 

The amendment power. A recent very able writer 
(Mr. George Tichnor Curtis) has said that ‘the pro- 
cess of amending the Constitution seems scarcely 
reconcilable with the hypothesis that the Constitu- 
tion is a compact between independent sovereign 
States.”’ 

Let me examine this question. 
two things are obvious. 

First. That the insertion of the clause in the Con- 
stitution, whereby amendments may be made without 
the unanimous consent of the States, implies, that 
without that clause, the framers of the Constitution 
knew no amendment could be made without such 
unanimity, and that a stipulation by unanimous con- .- 
sent was needed to dispense with unanimity in the 
case of future amendmedts. This is a strong argu- 
ment in support of the continuing entity and sover- 
eign control over any changes in the Constitution by 
each and all the States. 

Second. The powers of the co-pactors to agree to the 
making amendments without the consent of all, was 
a sovereign power, which each could exercise without 
prejudice to itself in any other respect. 

But it will be seen that the guards against detriment 
to the rights of each were made very stringent, and 
were put into the hands of the States ; while the lack of 
unanimity provided for was necessary to prevent fac- 
tious obstruction by one State to needful changes in a 
permanent system of union between so many States. 

The proposal of amendments could be defeated by 
one State more than one-third of the States in the 
Senate, or by one more than one-third of the legisla- 
tures of the several States. Const. U.S., art. 5. 

When proposed, the ratification of the amendment 
could be defeated by one more than one-fourth of the 
States. 

To state it numerically, ten States containing two 
millions of people could defeat an amendment ratified 
by twenty-eight States containing thirty-six millions 
of people; or three-fourths (eighteen millions) of 
States could ratify, though one-fourth (twenty mill- 
ions) of States rejected; but in this last case, for the 
protection of these populous States, two-thirds of the 
House of Representatives must have proposed it, 
where their voices would be prevalent over the smaller 
States. 

These guards were considered ample, because re- 
quiring an extraordinary combination of populous 
and small States to fasten any amendment on the 
Constitution. 

But there were certain fundamental questions, which 
were specially guarded, that no amendment as to the 
slave trade or taxation should be made prior to 1808 at 
all; and that the equal suffrage of States in the Senate 
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should never be taken from a State, without its con- 
sent. 

This last provision, fixing irrevocably, unless with the 
consent of each State, its equi-pollency in the Senate, is 
clear evidence that no change in this respect can be 
made but by anew compact, to which each State, as a 
pactor, must be a party. It proves the continuingand 
perpetual independence of the State, continued for its 
own protection against the vox majoritatis, whether 
of population or of States. This provision proves 
more. If the State was not to be preserved as an 
equal in sovereignty despite a difference in popula- 
tion; if its distinctive type of polity was not thus to 
be secured, there is no assignable reason for thus 
shielding its equality in the Senate against all action, 
but at its own will and by its own consent. 

This equality because of sovereignty is the only per- 
manent and unchangeable principle in the whole Con- 
stitution. States can never be destroyed but by their 
own separate will. 

Taking the whole clause it shows that amendment 
must always be on State ratification, either by its sep- 
arate legislature, or its convention (that representa- 
tive of the civil body politic, which had originally 
ratified the Constitution). 

Thus Colorado, with its 40,000 people, is secured 
from being robbed of its equality of power in the Sen- 
ate of the Republic by the voice of thirty-seven States 
and thirty-eight millions of people. 

States are, therefore, the factors in amending the 
compact. 

From this review is it not obvious that without the 
continuing existence of States and State governments, 
de jure and de facto, the Federal government would 
perish ? 

Suppose the legislatures refuse to elect Senators, 
where would be laws, treaties, officers? Suppose the 
States should not provide for electors, where would 
be the executive? Suppose only one-half should refuse, 
the government would fall. If the States in their full 
autonomy, as such are pulled down, the Federal Sam- 
son would be destroyed amid their ruins. 

But another view may be presented, which touches 
delicate ground—the States were designed to be 
guardians of the liberties of the people against the 
usurpations of the Federal Government. 

I quote from the language of one of the early writers 
upon our federal system. 

He argues, that if the representatives of the people 
in the general government betray their constituents, 
no resource would be left but in the existence of the 
original right of self-defense paramount to all forms of 
government — that this could be exerted better 
against the federal rulers, than those of a State. ‘In 
a single State, if the persons intrusted with the su- 
preme power become usurpers’”’ * * the people in 
their counties and cities, ‘‘having no distinct govern- 
ments in each can take no regular measures for de- 
fense. The citizens rush tumultuously to arms with- 
out concert, without system, without resource,”’ etc. 
* But in a Confederacy, the people, without exaggera- 
tion, may be said to be entirely masters of their own 
fate. Power being almost always the rival of power, 
the general government will, at all times, stand ready 
to check the usurpations of the State governments: 
and these will have the same disposition toward the 
general government. * * If their rights areinvaded 


by either, they (the people) can make use of the other, 
“Tt may safely 


as the instrument of redress.”” * * 





be received as an axiom in our political system, that 
the State governments will, in all possible contingencies, 
afford complete security against invasions of the public 
liberty by the national authority. * * The legislatures 
will have better means of information” (than the 
people), ‘‘ they can discover the danger at a distance; 
and possessing all the organs of civil power, and the cort- 
fidence of the people, they can at once adopt a regular 
plan of opposition, in which they can combine all the 
resources of the community. They can readily commu- 
nicate with each other in the different States; and wnite 
their common forces, for the protection of their com- 
mon liberty. * * If the federal army should be able 
to quell the resistance of one State, the distant States 
would have it in their power to make head with fresh 
forces.’’ And then after stating, that there would not 
be for a long time a large federal army, he adds: 
“When will the time arrive, that the Federal Govern- 
ment can raise and maintain an army capable of erect- 
ing a despotism over the great body of the people of 
an immence empire, who are in a situation, through 
the medium of their State governments, to take meas- 
ures for their own defense, with all the celerity, regu- 
larity and system of independent nations? The appre- 
hension may be considered as a disease, for which 
there can be found no cure in the resources of argu- 
ment and reasoning.”’ 

This powerful passage, written before the Constitu- 
tion was ratified, and as an argument to a great State 
to do so; calling the government of the Union a Fed- 
eral Government, and the Union proposed a Confed- 
eracy —and with cogent persuasiveness showing how, 
under the proposed Constitution, the States, as inde- 
pendent nations, with all the organs of civil power and 
all the resources of the community at hand, could and 
should fight federal usurpers of popular liberties, is 
from the 28th number of the Federalist, and from the 
splendid pen of Alexander Hamilton to the people of 
New York. 

The same views are pressed by Mr. Madison in the 
46th number of the Federalist. ‘* But ambitious en- 
croachments of the Federal Government on the au- 
thority of the State governments would not excite the 
opposition of a single State or of a few States onJy; 
they would be signals of general alarm. Every gov- 
ernment would espouse the common cause. Plans of 
resistance would be concerted. The same combina- 
tion, in short, would result from an apprehension of 
the federal as was produced by the dread of a foreign 
yoke,” etc., ete. 

In opposition to these views, some stress has been 
laid upon the use of the word ‘‘ national,” in the early 
sketch of a Constitution proposed by Mr. Randolph of 
Virginia, in the Federal Convention (2 Mad. Papers, 
731). As we are engaged in finding the substance of 
things, we need not be much troubled by vain disput- 
ings about words — but it is well to notice that the 
pregnant word was never used, and cannot be found in 
the Constitution. Nation asasubstantive, and national 
as an adjective, are aliens to constitutional language. 

It is true in the early stage of the Constitution, 
strong measures were proposed, of which this epitome 
will suffice. 

It was proposed to give Congress the power of nega- 
tive on State laws (Jour. Con. 132-6); to call forth the 
force of the Union against States (id. 68); to give the 
appointment of Governors of States to the General 
Government, allowing them a negative; denying land 
or naval forces to a State; giving absulute control of 
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the militia to the United States with the appointment 
of all its officers; and giving the United States power 
to pass all laws whatever (Mad. Pap. 890,1, 2). But 
these failed. Their being proposed and rejected, ar- 
gues against the theory of cousolidation. 

Indeed, Gouverneur Morris, the leader of centralism 
in the convention, said he feared ‘ the States had 
many representatives on that floor, but America few; ”’ 
that ‘“‘ he was in favor of another general convention, 
that will have the firmness to provide a vigorous gov- 
ernment, which we are afraid to do.” 

He proposed such a convention, but did not even 
have a second to his proposition. And so in his letter 
to Lewis Sturges in 1814, he says: ‘‘ The Constitution 
was a compact, not between solitary individuals, but 
between political societies ; the people, not of America, 
but of the United States, each enjoying sovereign 
power, and of course equal rights.”’ 

But another class of constitutional provisions estab- 
lish the continued subsistence of the States as parties 
to the compact. 

Treason against a State is a recognized crime (Const. 
U. 8., art. 4, § 2, cl. 2). No place for a seat of govern- 
ment or for forts, etc., can be under exclusive Federal 
power without State assent, Art. 1, §8, cl. 17; thus 
recognizing the eminent domain of the States, as not 
divestible but by their will. (See, also, Martin v. Wad- 
dell, 16 Peters; Pollard v. Hogan, 3 How.). Andeven 
the limitation on State power in art. 1, § 4, show, that 
express prohibition was needed to divest them of it. 
And although no State can augment its power by self- 
division, without the assent of Congress, no State can 
ever be divided but by its own consent. Its territo- 
rial integrity is secured against all power of the Fed- 
eral government. 

But the 10th Amendment is conclusive. It was 
adopted several years after the Constitution, to define 
with precision, the limits between delegated and re- 
served authority. Each State had already to its own 
government delegated a part of its powers. The 
new Constitution would disturb this State arrange- 
ment, and take powers from its government, and give 
them to that of the United States. Hence its lan- 
guage, ‘* All powers not delegated to the United States 
by the Constitution nor prohibited to the States, are 
reserved to the States respectively or to the people.”’ 
The sovereign grantors delegate certain powers to the 
United States, but those not so delegated, they reserve 
to the State government, or to the people of the 
State, as the civil body politic, unless prohibited to 
either by the Constitution. Reservation is the lan- 
guage used by a grantor, and is like the word “ retain” 
in the articles of confederation. It does not say were, 
but ‘‘are reserved ’’ — that is— now, while the amend- 
ment speaks, years after the Constitution was adopted, 
the civil body politic, the State, still remains as the 
reservoir of powers undelegated to the Federal or the 
State Governments. For authority to do an act, the 
Federal Government must find a “thou mayest” in 
the Constitution. The authority of a State is in itself, 
unless forbidden, by a ‘‘thou shalt not.’’ The limit of 
the former is delegation; of the latter, prohibition. 

And again — when by judicial construction in Chis- 
holm v. Georgie, 2 Dall. 419, it was held, that a citizen 
could sue a State under the 3d article of the Constitu- 
tion, the States adopted the 11th amendment, which 
in mandatory terms declared: ‘The judicial power 
shall not be construed’ to extend to such a case. 

Mark —it does not say, the power to sue g State 





shall no longer exist — but it isa mandate by the States 
to the judiciary, not to construe the Constitution as 
they had done; by the delegators, still existent as par- 
ties to the compact, which by amendment they con- 
strued. The States did not amend or change the Con- 
stitution, but gave it a mandatory interpretation. 

And so the court immediately held in Hollingsworth 
v. Virginia, 3 Dale, 378, and obeyed the voice of the 
States, and decided that the 1lth amendment swept 
away every suit previously commenced; and that the 
self-responsibility of a State was the only tribunal to 
which appeal by a citizen could be made to enforce its 
obligation. 

It is singular that such a judicial construction should 
ever have prevailed; for Mr. Hamilton, in the 81st 
number of the Federalist, in a very strong passage, 
shows, that the State as a sovereign cannot be sued by 
acitizen on its obligation; that the judgment could 
only be enforced by war; and that it was absurd to 
suppose the Federal courts could ever claim a power 
involving such consequences. 

Do not these provisions show the still existent au- 
thority of the States in the Federal Union? 

A few words will be proper as to the relations of the 
States inter se: 

1. All the provisions under which the States are sev- 
erally to give their voices in the conduct of the Gen- 
eral Government, may be regarded as mutual stipula- 
tions of a compact, that the States will thus co-ope- 
rate to give vitality to the Federal functions. 

2. All provisions, by which each State is inhibited 
from the exercise of powers, are stipulations of com- 
pact. 

3. Inter-communication of privileges of citizenship, 
reciprocal faith in records, etc., extradition of crimi- 
nals, slaves, etc., are the terms of a compact. 

4. The provision by which the United States guar- 
antee a republican form of government to each State, 
is a stipulation inter se, that each shall retain that 
form, and that all shall assure it to each (Art. 4, § 4). 

To further illustrate this subject of Federal relations 
of the States, I cite the language of Rufus Choate in 
an address July 4, 1858: ‘‘I have sometimes thought 
that the States in our system may be compared to the 
primordial particles of matter, indivisible, indestructi- 
ble, impenetrable, whose natural condition is to repel 
each other, or at best, to exist in their own independ- 
ent identity, while the Union is an artificial aggrega- 
tion of such particles.’”’ In other words, the States are 
natural and original; the Union artificial and deriva- 
tive. 

This serves to illustrate and explain the German 
distinction between Staatendwnd (or bond of States) 
and Bundes-Staat (a bonded State). 

But a further and striking illustration may be de- 
rived from physical science. 

By chemical affinity a new substance is created by 
the union of several distinct substances. 

By mechanical union of diverse substances a mix- 
ture may be made, but the substances, though 
combined in one mass, are unchanged, and no 
new substance is formed. They are mixed, not 
merged. Thus oxygen and hydrogen may be mechan- 
ically mixed forever, and the substance of neither be 
changed — but the electric spark will destroy each, 
and create the dew-drop diverse from either, by the 
union of both. 

The latter illustrates the Bundes-Staat. England 
and Scotland became the new kingdom of Great 
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Britain, by the statute of Anne. The separate king- 
doms were lost in their distinct organisms by merger 
into the new kingdom with its new organism; and so 
as to Ireland under the act of George III. 

Our own Union of States, whose separate organs are 
retained and must exist in order to the Federal Union 
itself, is ‘‘in fact and in theory an association of States 
or a confederacy (Hamilton’s language, Federalist, No. 
28). The States are mechanically bound together as 
the “‘ primordial particles,’’ of which the Union is the 
“artificial aggregation,’ in the language of Mr. Choate. 
And “ the Federal and State Goveruments,”’ says Mad- 
ison, in the 46th number of the Federalist, ** are in fact 
but different agents and trustees of the people, insti- 
tuted with different powers and for different pur- 
poses.” 

This idea is poetically expressed by Virgil, in lines 
describing a Roman Salad, from which, perhaps, our 
motto is taken: 


It manus in gyrum, paullatim singula vires 
Deperdunt proprias: Color est e pluribus unus— 
Nec totus viridis, quia lactea frusta repugnant 
Nec de lacte nitens, quia tot variatur ab herbis. 


The thirty-eight stars on our flag make one constel- 
lation. Every star is distinct, and one star differeth 
from another starin glory. But they are united in 
one galaxy by mutual affinities; a galaxy moving and 
known by one name in the firmament of Christendom, 
but each with its original name, its several life, its 
separate motion, its special type of civilization, and 
its own noble God-given mission. 

The name by which we are known among nations, 
and given in the Constitution, is suggestive, not of 
political unity as one people, but of a political Union 
of States — United States—that is, States, once sepa- 
rate, now, united. 

This is the only constitutional name for the Union 
or its Government. Power is “ delegated to the Uni- 
ted States’’ (10th Am.). Legislative power is vested 
in a ‘** Congress of the United States;’’ the executive 
power iu a “ President of the United States of Amer- 
ica;’’ ‘‘ the judiciary power of the United States,’’ in 
courts. ; 

Treason may be committed against a State or “ the 
United States.” 

The territory *‘ belongs to the United States,” and 
was so ceded for the benefit of the several States, by 
Virginia and others. 

“The United States ’’ guarantee to each State a re- 
publican form of government, and against invasion. 
The United States are still bound under the Constitu- 
tion for debts contracted under the confederation. No 
other name is found in the Constitution. But what 
name isthis? It is that imported from the old articles 
of confederation, where it was defined to mean a con- 
federacy between the several States as members of it. 

In answer, then, to the questions propounded, I say: 

The States are not organically one people, but are 
functionally one, as to all the powers delegated to the 
United States, and as to all stipulations of the Con- 
stitution, inter se. The Union is Staatenbund, not 
Bundes-Stuat. Each State is a Republic, of which the 
units are men. The United States is a Confederated 
Republic of States, of which the units are not men, 
but States. The States still exist, and by their union, 


they are organically one, as a Confederated Republic 
of States, but not as a new compositive State, or as 
one civil body politic. 





‘*The Constitution in all its provisions looks to an 
indestructible union composed of indestructible 
States,’ * * * “except through revolution or 
through consent of the States.”” Per Chase, C. J., in 
Texas v. White, 7 Wall. 700. 

If through such consent or by revolution the Union 
should ever be dissolved, the ‘‘ primordial particles,” 
the separate stars, the indestructible States, would re- 
main, but the government of the Union and the Union 
would perish. The being of the States is independent 
of federation, but the Federal Union depends upen 
the being of the States. In the language of Mon- 
tesquieu, quoted by Hamilton in the 9th number of 
Federalist, *‘The Coufederacy may be dissolved and 
the confederates preserve their sovereignty.” ‘ With- 
out them the general government itself would disappear 
from the family of nations.’”’ Per the Supreme Court 
in Collector v. Day, 11 Wall. 125. 

In closing the discussion of this era, which ends in 
1861, we stand upon the threshold of the civil war. 

I shall not speak of its causes, but of the several 
theories upon which the various parties to it acted. 
Three of these may be considered as embracing all: 

1. That the Union was a nation, of which the States 
were parts, as counties are parts of a State; that 
the States were not parties to the Constitution 
as a compact; and that supremacy on the part of the 
government, and subordination on the part of the 
States, expressed the relation of the parties to the 
controversy. 

2. A second theory admitted the Constitution was a 
compact, but was indissoluble, because the Union was 
intended to be a more perfect Union than the Con- 
federation, which was called a ‘‘ perpetual Union,”’ 
and that the States, which claimed to secede, could 
not, because the other States dissented, and appealed 
to arms to enforce the compact upon the seceding 
States. 

The third theory held with the second, that the 
Constitution was a compact, and that secession was a 
right reserved, in some cases (viz.: Va., N. Y. and R. 
I.) expressly, in others implicitly, when the compact 
had been violated, or for other just cause; and that 
in the case of no common arbiter, ‘‘ each party has an 
equal right to judge for itself as well of infractions as 
of the mode and measure of redress.” 

The seceding States stood upon the third theory. 
The Union States held the first theory, and very many 
the second, which was, perhaps, most clearly promul- 
gated by General Jackson in bis famous proclamation 
of 1832. 

Both parties appealed to war, the final court of ap- 
peal between States. Blows are,the arguments used 
before that tribunal. 

‘* Both stricken strike, and beaten both do beat.” 

lt ended in the re-establishment of the Union. And 
this brings me to the last era. 

(To be concluded.) 
—_———______— 


COURT OF APPEALS ABSTRACT. 
APPEAL. 


Service of notice of entry of judgment to limit ap- 
peal.—A notice of the entry of judgment was served, 
not upon the person who had appeared as attorney for 
the defendant, but upon the firm of B. & T., who gave 
admission of service in the name of the attorney. 
This firm had nearly the exclusive management of the 
case for the defendant, and there was other evidence 
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that they were authorized to receive the notice and 
give the admission. Held, that the notice was prop- 
erly served so as to limit the right of appeal to the 
General Term. Order below affirmed. Chase v. Bib- 
bens. Opinion by Earl, J. 

[Decided Oct. 9, 1877.) 


CARRIER OF PASSENGERS. 


Liable for unnecessary violence toward passengers by 
servant: unauthorized violence while acting in scope of 
employment.—A railroad company set apart a car for 
ladies in one of its trains, and placards announcing 
that it was so reserved were placed on the car and a 
man was stationed at the car door with directions to 
endeavor to prevent men not accompanied by ladies 
from entering it, but he was not authorized to use 
physical force to prevent such entrance. He did use 
force to prevent a passenger entering the car and in- 
jured the passenger. Held, that the company had a 
right to set apart the car for the use of ladies and ex- 
clude males by force, using no more force than neces- 
sary. Held, also, that they would be liable for injury 
from an excess of force used in carrying out the regu- 
lation, and the fact that the servant employed to carry 
out the rule was not authorized to use force would not 
excuse the company so long as he did not use such 
force for his own purposes and was acting within the 
scope of his employment. Held, further, that it was 
within the scope of his employment to use force to 
prevent males from entering the car. Judgment be- 
low affirmed. Peck v. N. Y. C.& H. R. R. R. Co. 
Opinion by Folger, J. 

(Decided Oct. 2, 1877. Reported below, 8 Hun, 286.] 


COMMON CARRIER. 


1. Carrier may limit liability by contract.—A carrier 
of goods may limit his common-law liability by 
special contract fairly made, and when his liability is 
so limited to the sum of 350, by a requirement in the 
contract calling for the disclosure of the value of 
goods offered for carriage, in case they shall be of 
greater value than $50, this limitation is not avoided 
by the fact that at the time the goods were shipped 
the shipper was merely silent and made no attempt to 
mislead and was not asked the value of such goods. 
Judgment below affirmed. (S. C., 53 N. Y. 652; 56 id. 
168; 62 id. 35.) Judgment below affirmed. Magnin 
vy. Dinsmore. Opinion by Allen, J. 

2. Non-delivery does not constitute conversion.—A 
mere non-delivery will not constitute a conversion, nor 
will a refusal to deliver on demand if the goods have 
been lost through negligence or have been stolen. Ib. 
(Decided Sept. 18, 1877.] 

* supemenr. 


1. Recitals in record not conclusive as to jurisdiction. 
— In an action to foreclose a mortgage one of the de- 
fenses was that the action had been barred by the fore- 
closure of a prior mortgage on the same premises. The 
record of the judgment of the foreclosure of the prior 
mortgage showed that plaintiff in this action appeared 
as defendant in that, and a notice of appearance and 
consent for judgment purporting to be signed by an 
attorney was filed with the judgment-roll. There was, 
however, no proof filed of service in that action on 
plaintiff in this. In answer to this defense plaintiff 
produced evidence to show that the notice of appear- 
ance and consent was forged; that the attorney named 
therein was not authorized to appear and that he did 
not appear in such action. Held, reversing judgment 





below, that plaintiff was not concluded in this action 
by the record in the former action as to jurisdiction 
but might show the facts sought to be proved in an- 
swer to the defense set up. (Brown v. Nichols, 41 N. 
Y. 26, distinguished.) Ferguson v. Crawford. Opin- 
ion by Rapallo, J. 

2. When statements as to jurisdiction in record may 
be impeached. —In this State parties to a judgment 
are not in a collateral action concluded by the record 
as to jurisdiction, but the want of jurisdiction may al- 
ways be shown by evidence except when the question 
of jurisdiction was litigated and decided in the action 
wherein the judgment was rendered. And this applies 
as well to domestic judgments as to those of other 
States. And the want of jurisdiction will render null 
and void the judgment of any court whether it be of su- 
perior or inferior, of general, limited or loca] jurisdic- 
tion,or of record or not; and the recital of jurisdictional 
facts in the record of judgment is only prima facie 
evidence of their existence; and the party against 
whom the judgment is offered is not estopped from 
showing by affirmative proof that such facts were un- 
true and the judgment void. Ib. 

(Decided Sept. 18, 1877. Reported below, 7 Hun, 25.] 


SURETYSHIP. 


1. Right of joint surety against co-surety.—One of 
two co-sureties has a right only in case he pays the 
whole debt secured to recover one-half from his co- 
surety. In case he pays less than the whole he can re- 
cover no more than the amount which he has paid in 
excess of the moiety of the wholedebt. Judgment be- 
low affirmed. Morgan v. Smith. Opinion by Fol- 
ger, J. 

2. Release of co-surety by creditor.— Where a co- 
surety has by the conduct of the creditor been released 
from his liability the remaining co-surety will be held 
exonerated only as to so much of the original debt as 
the discharged co-surety could have been compelled to 
pay had his obligation continued. Ib. 

3. Effect of dealings by creditor with co-surety.—It 
has been held in England that an act of the creditor 
though by parol, which discharges one of two or more 
joint-debtors, will discharge both or all though the 
contract be in writing; but the rule is different in this 
country; here a release by parol to one joint-debtor 
will not operate as a discharge to the other. The dis- 
tinction prevailing in England between matter in dis- 
charge arising after the making of the contract and 
that which shows that it was never valid, does not 
exist here. Ib. 

4. Surety on lease: assignment of lease with landlord’s 
consent.— It was provided in a lease that the lessees 
should not assign it nor let or under-let the premises 
without the written consent of the landlord. Held 
that the consent of the landlord to the assignment of 
the lease or to subletting the premises would not 
operate to release the sureties for the rent, especially 
where the agreement of consent contained a clause 
saving all the rights of the sureties. Ib. 

5. When surety not released by agreement between 
creditor and principal.— The surety is discharged by a 
contract made between the creditor and the principal 
only when the rights of the surety are varied by such 
contract. When the rights and the remedies of the 
surety against his principal are saved he is not dis- 
charged though the creditor may not be able to pro- 
ceed against the principal. Ib. 

(Decided Sept. 25, 1877. Reported below, 7 Hun, 245.] 
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WHEN PAYMENTS UPON ILLEGAL ASSESS- 
MENTS RECOVERABLE. 


NEW YORK COURT OF APPEALS — SEPT. 25, 1877. 


PEYSER v. MAYOR OF New YORE. 


Money involuntarily paid on an illegal assessment may be 
recovered back. If the assessment is regular on its 
face, so that its collection can be enforced by seizure or 
sale, and evidence aliunde is necessary to show its 
saps A money paid thereon is paid involuntarily or 
by coercion by law. 

Coercion in fact and coercion by law defined. 

PPEAL by plaintiff from a judgment of the Gen- 
eral Term of the Supreme Court in the First De- 
partment, affirming a judgment in favor of defend- 
ants. The action was brought to recover the amount 
of an assessment paid to defendants under these cir- 
cumstances: In the latter part of July, 1869, plaintiff 
received a notice from the bureau of collection of as- 
sessments of the city of New York, stating that an 
assessment had been made upon his property and con- 
firmed. The plaintiff then paid the amount of the assess- 
ment under protest. An action was brought by plain- 
tiff and others, and the assessment was declared in- 
valid, after which plaintiff brought this action to 
recover back the amount paid. 


A. R. Dyett, for appellant. 


D. J. Dean, for respondents. 


Foucer, J. The reversal of the assessment and the 
setting it aside as illegal and void, is conclusive that 
the money obtained upon it by the defendants was 
got from the plaintiff without primary right. In such 
case the general rule is, that the money ex cequo et 
bono belongs to the plaintiff and is held by the defend- 
ant for his use. The law raises an obligation on 
the part of him who has received the benefit of it, 
to make restitution. It is upon this principle, that 
an action is maintainable to recover back money 
collected in satisfaction of an erroneous judgment 
which has been reversed after payment made. Bank 
of United States v. Bank of Washington, 6 Pet. 8; Stin- 
ges v. Allis, 10 Wend. 355; Clark v. Pinney, 6 Cow. 297. 

But in actions to recover money paid in such case, 
another principle comes in and must be observed. 
That is, that the payment must be involuntary, which 
is tantamount to saying that it must be compulsory, 
from coercion either in fact or by law. The reason of 
this principle is, that a person shall not be permitted, 
with knowledge that the demand made upon him is 
illegal and unfounded, to make payment without re- 
sistance, where resistance is lawful and possible, and 
afterward to choose his own time to bring an action 
for restoration, when perchance his adversary has lost 
the evidence to sustain his side. I have spoken of co- 
ercion in fact and coercion by law. By the first, I mean 
that duress of person or goods, where present liberty 
of person, or immediate possession of goods, is so 
needful and desirable, as that an action or proceedings 
at law to recover them, will not at all answer the 
pressing purpose. Duress of person is exemplified 
in Forshay v. Ferguson, 5 Hill, 154; Eadie v. Shimmer, 
26N. Y.9. The cases of Maxwell v. Griswold, 18 How. 
(U. 8.) 242, 256, and Harmony v. Bingham, 12 N. Y. 99, 
illustrate what is duress of goods. It may be well to 


say that there can be no pretense in this case of a coer- 
cion in fact. There was no taking or threat of taking 





goods. The oral protest was of no import, save to show 
that there was not an assent to the proceedings. Fowler 
v. Lance, 59 N. Y. 603, 610. Coercion by law is where a 
court having jurisdiction of the person and the subject- 
matter has rendered a judgment which is collectible in 
due course. There the party cast in judgment may 
not resist the execution of it. His only remedy is to 
obtain a reversal, if he may, for error in it. As he 
cannot resist the execution of it when execution is 
attempted he may as well pay the amount at one time 
as at another and save the expense of delay. It may 
be well to say, that if the judgment is not afterward 
reversed, but is invalid for any collateral reason, or 
the process issued upon it is illegal, payment with 
knowledge of the fact would perhaps be voluntary, 
which seems a sound distinction taken by Emott, J., in 
Lott v. Sweezy, 29 Barb. 87-92. To each case of cver- 
cion by law, as is above given, are to be added those 
quasi adjudications of inferior tribunals,such as assess- 
ors of taxes or assessments, where their proceedings 
are regular on their face, and on presentation make out 
a right to have and demand the amount levied, and to 
collect it in due course of law by sale of goods or mu- 
nicipal lease of real estate. Unless void on their face, 
they have the force of a judgment; the party is 
legally bound to pay and has no lawful mode of resist- 
ing. The only remedy is a reversal of the adjudica- 
tions. Until reversed they give the collector of the 
tax the right to take and sell goods and the assessment 
remains a prima facie valid lien upon real estate. 
Bank of Comm’l v. The Mayor, 43 N. Y. 184-8. 

There is no clashing here, with the case of N. Y. & 
H. R. R. Co. v. Marsh, 12 N. Y. 308. In that case 
there was wanting another element, which is assumed 
to exist, in the cases above supposed. There had been 
no reversal of the assessment of tax, in that case. 
There had been no alteration of the rights and posi- 
tions of the parties, and the action was brought upon 
the same state of facts, as existed when the payment 
was made. Besides, in that case, the collector did 
not assert a right to seize property then and there. 
There was no taking nor imminent danger thereof. 
He was out of his bailiwick, which fact was as well 
known to the plaintiff as to him, and at the time pay- 
ment was made as when action was commenced. Nor 
is it the same as Fleetwood v. The Mayor, 2 Sandf. 475. 
There it was apparent upon the face of the proceed- 
ings, that there was no foundation for them, no ordi- 
nance having been adopted for laying the assessment. 
The owner of the land assessed could always have re- 
lied upon this as a defense to an action to disposses 
him. The lessee of the city would have needed to show 
and would have failed to show an ordinance for the as- 
sessment. The assessments were not a cloud upon his 
title, warranting an action to remove an apparent lien. 
Marsh v. City of Brooklyn, 59 N. Y. 280; Washburn v. 
Burnham, 63 id. 132. To warrant an action to recover 
back mouey paid by coercion of law upon a jadgment, 
or tax levied, or assessment laid, it must appear that 
the judgment or proceedings were prima facie reg- 
ular, so as not themselves to furnish evidence of 
their own invalidity, and it must also appear that 
the rights and positions of the parties have been 
changed since the payment was made, as by a reversal 
for error, or a setting aside for irregularity or ille- 
gality. 

By the setting aside of the assessment in the case in 
hand the last of these requirements is made out. We 
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must look into the case to see if the first is. The com- 
plaint alleges, that the defendants imposed and put 
upon record what appeared to be and was an assess- 
ment on the plaintiff's land, and that the same became 
and was an apparent lien and incumbrance thereon. 
The answer admits that the assessment was duly im- 
posed pursuant to law. The petition for the vacating 
of the assessment, which was given in evidence, al- 
leges on the ground of illegality that there was in- 
cluded in the amount, the cost of works not author- 
ized by the ordinance in pursuance of which the assess- 
ment was laid. The order of the court setting aside 
the assessment recites that it satisfactorily appears 
that each irregularity took place. This is sufficient to 
show that the illegality of the assessment consisted in 
something aliunde the record which would be produced 
by a municipal lessee, to establish his right to posses- 
sion of the lot assessed. It was in a fact of which the 
plaintiff would have needed to make proof on his part 
to rebut the prima facie case made against him. It 
thus appears that the plaintiff fulfilled the other re- 
quirement of a payment involuntarily made. 

It follows that the complaint was erroneously dis- 
missed at the trial, and the judgment should be re- 
versed. 

* All concur.” 








> 


THE BAR AND THE COURTS. 


HE Court of Appeals of this State has instituted a 
much-needed reform by the promulgation of a body 

of rules regulating the admission to the bar, the most 
prominent features of which are the requirement of a 
three years’ clerkship in an attorney’s office, and two 
years’ practice as attorirey, before beginning to prac- 
tice in court as a counselor, with certain allowances of 
time in the period of clerkship to graduates of col- 
leges and universities as well as students in law schools. 
Down to avery recent period the only qualifications 
for admission required by the courts in this State 
were: the male sex, full age, citizenship of the United 
States, and ability to pass an examination which was 
little more thanasham. This extraordinary facility 
was the result of the constitution of 1846, and was due 
to the democratic hostility, of which the constitution 
was in large part the expression, to all artificial quali- 
fications of whatever nature for any calling or office. 
Man as man, in the simple character of a furless ani- 
mal, probably never stood so high in this or any other 
country as at that time, and the notion that he needed 
any training or preparation for any duty or pursuit 
was almost treated with scorn as an antiquated delu- 
sion. The long period of apprenticeship (seven years) 
which had previously stood in the way of young males 
desirous of pleading causes, had come to be regarded 
as an instrument of oppression devised by the well-to- 
do for the exclusion of ‘‘the poor boy”’ from a lucra- 
tive calling; and in order that he might have a full 
chance all restrictions on his admission were remorse- 
lessly swept away, and the relations of the bar to the 
public placed on exactly the same footing as those of 
dealers in butter. In other words, the practice of the 
law was converted into a trade, and placed under the 
rule of caveat emptor. If you wanted to know whether 


a lawyer understood his business or not, or was honest 
and trustworthy or not, you were told to try him: 
and if you found him incompetent or were cheated by 
him, your remedy was to go to another. The effect 
of this on the progession in this city —the bar of which 





ought to stand as high as any in the world—we need 
hardly describe. It became, like any other trade, a 
very large body of dealers of all sorts. Lawyers 
swarmed, just as dry-goods men swarmed — some of 
them men of learning and high character, others, and 
by far the greater number, shiftless, ignorant persons, 
trying to get a living in any way they could. When 
you said a man was a member of the bar, you said 
nothing as to his character or attainments. You sim- 
ply said that he was ready to conduct litigation, for 
any one who employed him; just as if you said he 
kept a store, you thereby gave no indication of the 
quality of his wares or the state of his credit. One 
had to inquire about a lawyer’s standing with the 
same care and precaution as, bnt with much more dif- 
ficulty than, about the standing of a dealer in Yan- 
kee notious. The scandal and mischief of this state 
of things became apparent, of course, before many 
years, and of late the examination for admission has 
been somewhat more rigid, but has still remained a 
totally inadequate test of skill and capacity. As a 
preparation for a profession like the law, the members 
of which really assist in an important degree in the 
administration of justice, and in which mistakes in- 
flict such injury on innocent people, knowledge is not 
enough. Long familiarity with procedure is also 
requisite, and it is shocking injustice to allow this 
familiarity to be wholly acquired in actual practice 
and at expense of clients. 

The change, therefore, which the Court of Appeals 
has just made is not simply a reform in legal educa- 
tion: it is another striking indication of the reaction 
against the hazy sentimentality which the triumph of 
the democrats thirty years ago embodied in so much 
State legislation, and with so much resulting mischief 
and demoralization. Thinking people have begun to 
see, though only through much bitter experience, that 
although theologians may have greatly exaggerated 
the natural man’s depravity, yet as he comes into the 
world he is “‘ no great thing”’ after all; that it is not 
what he is, so much as what he is capable of becom- 
ing, that is admirable and valuable about him; and 
that the best and kindest thing that can be done for 
him is not letting him run loose like a sacred ox, and 
then trying to see hidden meaning in his pranks, but 
providing the means by which his great powers can 
be cultivated and his base inclinations curbed. In- 
deed, if we said that education and preparation were 
the ends as well as the means —nay, even more than 
the means—of civilization, we should not be far 
wrong. 

The evils of an ignorant, and untrained, and undis- 
ciplined bar are, however, not by any means confined 
to the mischief done to clients, as the history of the 
profession during the last thirty years in this State 
has abundantly shown. One of the highest functions 
of the bar is the vigilant criticism of the bench. To- 
ward the judges the bar represents the public in a 
sphere in which the public cannot act for itself, and in 
matters of which a layman can form no adequate 
opinion. Whethera judge is good or bad is something 
which in a proper state of things the bar ought to be 
relied on to tell us; if corrupt or incompetent, it is 
the bar which ought to rid us of him. This would be 
true, even if our mode of selecting judges were the 
best now in use, and if the dignity and emoluments 
of the bench were, as they once were, such as to make 
judgeships eagerly sought by, or at all events not un- 
welcome to, leading lawyers. It is doubly true with 
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a system of selection which is probably the worst 
ever devised in acivilized country, and in the pres- 
ence of the fact that the bench as a general rule does 
not tempt the foremost men in the profession. For 
this function of watchful criticism, however, an edu- 
cated and disciplined bar is necessary — that is, a bar 
prepared for its work by some process of training and 
selection, and controlled in actual practice by some 
tribunal charged with a censorship of professional 
morals. To assign it to a heterogeneous body, such as 
ours, would be useless, even if the bench were all it 
ought to be. On such a bench as came into existence 
in this city between 1856 and 1870 a bar such as this, 
of course, was no check whatever. In fact, it may be 
said to have entered into an alliance with the corrupt 
judges for the spoliation of the public and the degra- 
dation of justice. We believe it is strictly true that 
during those fourteen years when the judges were 
daily waxing bolder in their excesses, until finally 
Barnard and Cardozo laid aside even the pretense of 
decency, and some of their brethren were moving 
rapidly forward in their tracks, no open word of warn- 
ing or remonstrance came from the bar. There was 
among the better class of lawyers plenty of grumb- 
ling in their offices. Some refused to take cases be- 
fore certain judges, and others went so far as to say 
that they would advise no young man to begin the 
practice of the law in this city; but none dared to 
raise his voice publicly against the awful scandals 
which were disgracing the State and nation, or make 
any organized effort to bring the ermined malefactors 
to justice. In fact, in the very last days of Barnard’s 
iniquities, he was able to get a testimonial as to judi- 
cial character in a published opinion from a leading 
member of the bar; and we have little doubt that, 
had he demanded one from the whole bar, it would 
have received an extraordinary number of signa- 
tures. 

The truth is that only lawyers of a high character 
and courage will ever make an enemy of a judge if 
they can possibly help it, because, unless they can 
drive him from the bench, he has it in his power to 
ruin their practice. Indeed, he must be a singularly 
and notoriously bad man if he cannot, -when he is 
attacked, rally them around him and get them to 
roll their eyes with him over these monstrous as- 
saults — so full of danger to the administration of jus- 
tice —on his judicial integrity. In this city it was 
left to the press, with its limited knowledge and its 
liability to damaging mistakes to fight the public bat- 
tle against the company of knaves who had seized on 
the administration of justice, and to rouse the popu- 
lar faith in the possibility of successful resistance. 
When the uprising came and it was plain that the po- 
sition could be carried, there were plenty of lawyers 
to head the assaulting column and do the work of 
final expulsion. But it must ever remain a shameful 
memory that Barnard could say that down to the fall 
of the Ring no lawyer or lawyers of eminence had 
ever openly called attention to his iniquities. From a 
recurrence of such disgraceful episodes in forensic 
history we have no doubt the improvements in Jegal 
education will help to save us, but the public spirit 
and courage of the profession cannot be roused and 
its sense of duty to the public be quickened in a year; 
these things will come slowly, and through a more 
complete recognition in legislation and professional 
discipline of the weakness as well as of the streugth 
of human nature.—The Nation. 





RECENT BANKRUPTCY DECISIONS. 
ASSIGNEE. 

When entitled to disbursements: priority.—Where an 
insolvent who has made a general assignment for the 
benefit of creditors is afterward adjudged a bank- 
rupt, the assignee under the assignment is entitled to 
his disbursements legitimately made in the execution 
of his trust, but is not entitled to priority as to his 
compensation as such assignee, nor as to attorneys’ 
fees incurred in connection with the assignment, as 
to such items he stands in the same position as other 
creditors, and must prove hisclaim. U. 8. Dist. Ct., 
Minnesota. In re George Lains, 16 Nat. Bankr. Reg. 


168 
ASSIGNMENT FOR BENEFIT OF CREDITORS. 


Delivery of schedules: laches of assignee in bank- 
ruptey.—Delivery of schedules is not necessary to the 
validity of an assignment for the benefit of creditors. 
A delay of more than three months in filing the peti- 
tion in bankruptcy after the execution and delivery of 
an assigument for the benefit of creditors, will deprive 
the assignee in bankruptcy of the right to the posses- 
sion of the property assigned. U.S. Dist. Ct., W. D. 
Michigan. In re Kimball, Austin & Co., 16 Nat. 


Bankr. Reg. 188. 
COMPOSITION. 


Notes given in: practice in proceedings for.—Where 
notes given upon a composition settlement fall due 
pending action upon a petition to review the order of 
confirmation, and the petitioners refuse to receive 
payment, the money must be paid into court in order 
to absolve the bankrupt from liability. Under such 
circumstances, upon a subsequent demand of pay- 
ment by the creditor, and refusal by the bankrupt, the 
former is entitled to a summary order for payment. 
U.S. Dist. Ct., 8. D. New York. In re Reynolds, 16 
Nat. Bankr. Reg. 176. 

INJUNCTION. 

Against assignee for the benefit of creditors of 
bankrupt.— Upon the institution of proceedings in 
bankruptcy an assignee for the benefit of creditors 
may be enjoined from interfering with the debtor’s 
assets before an adjudication has been had. U.S. 
Dist. Ct., Minnesota. Jn re Skoll, 16 Nat. Bankr. 
Reg. 175. 

JURISDICTION. 

1. When State courts have.—State courts have ju- 
risdiction of actions brought by an assignee in bank- 
ruptcy to set aside mortgages alleged to have been 
made in fraud of the bankrupt act. Sup. Ct., Illinois. 
Isett v. Stuart, 16 Nat. Bankr. Reg. 191. 

2. Service of process.— Personal service made upon 
one of the members of an insolvent firm out of the 
jurisdiction of the District Court, in which the peti- 
tion is filed, is not sufficient to give the court jurisdic- 
tion to adjudicate as against the party so served. Ib. 

3. Impeachment of jurisdiction.—The jurisdiction 
of the bankrupt court may be impeached in collateral 
actions. Ib. 

PRACTICE. 

1. Non-appearance by creditor in bankrupt court, 
effect of : waiver.—A creditor having a lien upon the 
bankrupt’s estate may decline to appear in the bank- 
rupt court, in which case he will be unaffected by the 
proceedings unless the proper steps are taken to sell 
the estate and clear off all incumbrances; or he may 
elect to prove his debt in the bankruptcy proceedings 
and rely upon his security, and such action will be a 
waiver of his right to institute any suit or proceeding 
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in any way inconsistent with such election. Sup. Ct. 
App., Virginia. Spilman v. Johnson, 16 Nat. Bankr. 
Reg. 145. 

2. Attorney for assignee purchasing property.—An 
objection that the purchaser at a sale made by the as- 
signee in bankruptcy was the attorney for the assignee, 
and as such was incapable of purchasing, cannot be 
raised in a collateral action, but must be made in the 
bankrupt court. [b. 

3. When United States District Court should not re- 
strain proceedings in State court. —Where an assignee 
sold property incumbered by a chattel mortgage, with- 
out an order-of court, and the mortgagee brought 
trover against the purchaser in a State court, in a 
county where the parties and their witnesses resided, 
held, that, even if the District Court had jurisdiction 
to restrain the prosecution of the suit, it ought not to 
do so under the circumstances of the case. U.S. Dist. 
Ct., E. D. Michigan. In re Cooper, 16 Nat. Bankr. 
Reg. 178. 


—_ 
BOOK NOTICES. 


KEILEY’s INSOLVENT ASSIGNMENTS. 

The Law and Practice of Insolvent Assignments in the State 
of New York, with forms. By William 8. Keiley, Coun- 
selor at Law. Second edition. New York: Banks & 
Brothers, 1877. 

Ww have before spoken of Mr. Keiley’s book (AL- 

BANY LAW JouRNAL, June 10, 1866, vol. 13, p. 

419), and attempted to show its many faults. On 

learning that Mr. Keiley had issued a second edition 

of his work, we had a faint hope that it would be an 
improvement on the first, but we are disappointed. 

There are worse errors and more of them in this edi- 

tion than appeared in the other. Mr. Keiley still con- 

tinues indulging in the reprehensible practice of fre- 
quent and wholly unnecessary repetition, and in the 
make up of the book he has adopted the same methods 
of inflating its volume. Many of the instances of re- 
iteration and repeated quotation which we pointed out 
in our notice of the first edition occur in the volume 
before us. We are pleased to see that Mr. Keiley has 
withdrawn the preposterous legal propositions men- 
tioned by us, but we are very sorry that Mr. Keiley in 
this edition has advanced others equally absurd. We 
cite but two instances. On page 37 he gives his view 
of the purpose of filing the assignment or a certified 
copy of it. Hesays: “ This [the assignment] should 
be filed, not for the purpose of vesting any title in the 
assignee, for his title is absolute for the purposes of 
the trust by virtue of the assignment; but the object is 
that any purchaser at an assignee’s sale might have re- 
course to this certified document as a necessary link in 
his chain to the title thereof, in any action which he or 
others claiming under him may see fit to bring.’’ The 
other original proposition of Mr. Keiley’s which we 
refer to, is certainly sound, for it amounts to a tru- 
ism; no sane man would question it, yet we cannot 
conceive of what benefit a knowledge of it would be 
to any person, lawyer or layman. He takes up the 
subject of the “ requisites for an assignee,’’ and says: 

* Any one can be chosen as an assignee, whether he be 

a creditor or not, unless he may be legally or phys- 

ically incapacitated’ (p. 39), but he does not explain 

how one “ may be legally or physically incapacitated ; "’ 
in other words, he says simply that the law permits 
one to be chosen assignee except where it does not per- 
mit him to be chosen! In his preface to this edition 





he says: “I send out the work, trusting that my labor 








may not have been in vain, and that may be the means 
of enlightening those not professed in the law as well 
as lightening the labors of those who are.”’ In the 
only instance where he has attempted the “ enlight- 
ening’ process, he has only made the darkness visi- 
ble. 

Mr. Keiley attempted in the former edition to re- 
enact a repealed law. In this edition he cites as law a 
General Term decision (filling half a page with a syl- 
labus of it), without stating that the decision, on the 
only point in the case, was reversed in the Commission 
of Appeals, or making any other comment; yet on the 
very next page he states without comment of any kind 
the decision of the Commission which reversed the 
decision of the General Term. Gates v. Lyon, on pp. 
93, 94. 

We cannot imagine for what purpose the book is 
published. It is, as we have said before, worse than 
worthless; and its publication with the expectation 
of imposing it upon the profession is about the great- 
est exhibition of effrontery we have ever seen or heard 
of. Language too strong cannot be used in condemn- 
ing it. Wecan ascribe its faults to naught else than 
Mr. Keiley’s ignorance of law, inability to reason logi- 
cally, and incapacity to marshal his ideas and give ut- 
terance to them with clearness. 


Texas Court oF APPEALS REPORTS, VOL. I. 


Cases Argued and Adjudged in the Court of 4gpemh of the 
State of Texas, during the Austin and Tyler Terms, 
1876, and the Galveston Term, 1877. Reported by Jack- 
son & Jackson. Vol.I. St. Louis: Soule, Thomas & 
Wentworth, 1877. 

The Court of Appeals of Texas was organized on the 
6th of May, 1876, under a constitutional provision 
which went into effect April 18, 1876, and an act of the 
legislature adopted May 6, 1876. It is a court of appel- 
late jurisdiction, but it and its judges have the right 
to issue writs of habeas corpus, and such writs as may 
be necessary to enforce its own jurisdiction. It consists 
of three judges, and the concurrence of two is sufficient 
to decide acase before it. It entered upon business im- 
mediately upon its organization, and the present vol- 
ume records its decisions for the first year of its exist- 
ence. Among the cases of interest in the volume are 
these: Chiles v. The State, p. 27: It is here held that 
betting in itself is not forbidden by the law of the 
State, but only certain kinds of betting, such as at 
games, tables and banks prohibited by law. Therefore, 
a bet upon the result of a game of ten pins, the alley for 
the playing of such game being licensed under the 
State law, was held not unlawful. It was held, how- 
ever, in O’ Tuttle v. The State, p. 365, that a bet upon 
an unlawful game, played upon a licensed table suita- 
ble for such game, was unlawful. Dorsey v. The State, 
p. 338; Rogers v. The State, p. 187; and Jenkins v. The 
State, p. 346, are cases of rape. In these cases it is held 
that evidence impeaching the general character of the 
prosecutrix for chastity, is admissible, not to excuse 
the offense, but to raise a presumption of consent; and 
in the latter one it was also held that to convict, 
there must be shown something more than a mere 
want of the female’s consent; there must have been 
resistance on her part. Dill v. The State, p. 278: The 
evidence of an accomplice must be corroborated, not 
merely as to the commission of the offense, but also by 
evidence of the fact that the accused was engaged in 
the commission of it. A wife of an accomplice is a 
competent witness to corroborate his testimony. 
Masten v. The State, p. 525: Entry through an open 
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outer door, and then through a latched or locked in- 
ner door, with intent to commit felony, is burglarious. 
Johnson v. The State, p. 609: The admission as a wit- 
ness of a girl ten years old, who stated that she at- 
tended Sunday school, and knew it was wrong to tell 
alie, held not error. Plasters v. The State, p. 673: Ifa 
party whose arrest is attempted under legal process, 
knows the purpose and official character of the officer. 
and the arrest be otherwise lawful, it is his duty to 
submit, and resistance is unjustifiable, though the offi- 
cer makes no declaration of his official character and 
purpose. Waddell v. The State, p. 720: Though a 
son may by force aid a parent when attacked, he can- 
not assist when the parent is the assailant. The re- 
porting is thoroughly well done, and the mechanical 
execution of the book is good. 
Woop’s FoLKHARD’s STARKIE ON SLANDER AND 
LIBEL. 


Folkhard's Starkie on Slander and Libel, including Pleading 
and Evidence, civil and criminal ; also Malicious Prose- 
cutions and Contempts of Court. By Henry Coleman 
Folkard, —, Barrister at Law. Fourth English Edi- 
tion. With Notes and References to American Cases. 
By H.G. Wood. Banks & Brothers, New York and Al- 
bany, 1877. 

The profession will thank Mr. Wood for reproduc- 
ing, in so attractive a form, this valuable work. Starkie 
on Slander has been long and favorably known, but the 
work as rehabilitated by Mr. Folkhard has not before 
been seen here. The last-named gentleman has, how- 
ever, made some very important additions to the orig- 
inal treatise, not only by bringing the case law therein 
referred to down to the present time, but by pointing 
out the distinction between the former and the pres- 
ent practice of the English courts, so that the reader 
may be better able to determine the applicability of 
late English cases involving questions of practice. The 
notes added by Mr. Wood are to the American practi- 
tioner no less valuable than the other parts of the 
work. Every American case of value is referred to, 
from the earliest to the latest, and the principles enun- 
ciated fully and correctly given. Almost every section 
throughout the volume is annotated, and Mr. Wood’s 
notes are thoroughly reliable. This is, therefore, an 
excellent treatise on the American law of slander and 
libel. The volume opens with a general commentary 
upon the subject. Then follows the law of slander, 
including the various kinds of slander, then the law 
relating to slander and libel, including privileged com- 
munications. Next the pleadings in civil actions 
founded upon slander and libel, the remedies and the 
rules of damage and practice. The closing chapters 
of the book are devoted to the criminal law relating 
to the subject, and the pleadings and practice there- 
under. The book contains over a thousand closely 
printed pages has a table of cases cited, and a fair in- 
dex, and is well printed and bound. 

ANGELL ON CARRIERS, FIFTH EDITION. 


A Treatise on the Law of Carriers of Goods and Passengers 
by Land and by Water. By Joseph K. Angell. Fifth 
dition, revised and enlarged. By John Lathrop, of 
= Boston Bar. Boston: Little, Brown & Company, 

ote 
The works of Mr. Angell have long been the stand- 
ard authorities upon the subjects concerning which 
he treats. Among them the one on carriers has oc- 
cupied a prominent position, as is attested by the 
numerous editions called for. The later editions have 
been prepared by Mr. Lathrop, whose labors are visi- 





ble in almost every page. The rapid development of 
the law relating to the subject treated of, since steam 
has become the chief motor power on both land and 
sea, has required numerous additions to be made, al- 
though the statements of principle are unchanged. 
Five hundred cases have been added to this edition. 
The new matter, amounting to about forty-four pages, 
has been incorporated with the additions made by the 
same editor to the fourth edition,and is printed in notes 
designated by the letters of the alphabet, while the 
notes of the author are designated by numerals. The 
book itself is too well known to the profession to re- 
quire a statement of the contents of the volume here, 
It is sufficient commendation to say that the editor’s 
work is, in every respect, worthy of the treatise upon 
which he has done it, and the profession will find no 
book which compares with the one before us, devoted 
to the now important subject of common carriers. 
The work is well indexed, contains a table of cases 
cited, and is printed and bound in the very best man- 


ner. 
——_>___—_- 


CORRESPONDENCE. 


Dieest or ‘‘ New YorK”’ REPORTS. 


To the Editor of the Albany Law Journal: 

Srr—In your JourNAL of October 13, “‘ J. D.”” com- 
plains that certain cases named are not to be found in 
the above Digest under the head of “set-off.” It 
ought to be held a sufficient answer to say (if it be 
true) that they do not belong there. 

Smith v. Felton, 43 N. Y. 419, will be found under 
the head of ‘ Equitable defense.”’ 2 Dig. 584. Also, 
under the head of * Partnership.” 3 id. 234. Anda 
reference to the Table of Cases will show where the 
case is to be found. I submit the case was properly 
placed in each instance. 

Smith v. Fox, 48 N. Y. 674 (not ‘684 ’’), is merely cited 
(2 Dig. 203) in this manner: ‘On this subject see Kerr 
v. Blodgett, 48 N. Y. 62; Smith v. Fox, id. 674.” 
This reference was designed only to aid the reader in 
making a further examination, if desirable, not to 
sustain the heading. ‘‘ Assignee need not sue as 
trustee,’’ which was sufficiently supported by the case 
first cited there (Hoagland v. Trask). 

Bathgate v. Haskin (not Hasken) is not a case of set- 
off, but of counter-claim. The reporter’s head-note 
contains not one word respecting set-off. The case is 
found at page 461, section 13, vol. 2, Digest, under the 
head of ** Counter-claim;” also at page 693, under the 
head of ‘“ Foreclosure,’’ where it is stated that in a 
foreclosure suit a counter-claim may be set up as a de- 
fense. 

All a digester can do is to distribute the several 
points decided, under the appropriate heads, accord- 
ing to the best of his judgment. There is no abso- 
lute rule or practice on this subject that Iam aware 
of, and probably no two persons will agree as to the 
precise method of marshaling cases decided. Cer- 
tainly no two authors have agreed, as yet, upon that 
point. 

I trust that when lawyers become a little more fa- 
miliar with the construction of this digest they will 
have less trouble in finding particular cases, or the 
cases upon any given subject. In the meantime the 


cross-references, which are intended to be pretty full, 
will aid them. 


October 15, 1877. 


O. L. B. 
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NOTES. 


HE Southern Law Review for October-November, 
1877, contains the following articles: Composition 
in Bankruptcy, by Orlando F. Bump, Esq.; Liability 
of public officers to private actions for neglect of offi- 
cial duty, by Hon. Thomas L. Cooley, LL. D.; As- 
signments by corporations for the benefit of creditors, 
by James L. High, Esq.; Relevancy of evidence, a 
reply to Dr. Wharton, by Sir James Fitzjames Stephen, 
Q. C.; Inter-State revision and codification, by P. N. 
Bowman, Esq.; The taxation of money, by Charles 
A. Choate, Esq. The book notices display the cus- 
tomary discrimination and ability, the notes are in- 
teresting, and the digest of decisions published in the 
law journals will, as usual, be of great practical value 
to the profession. A new feature of value is the list 
of note-worthy articles appearing in the various 
American law journals since July 20, 1877. This list 
and the digest of reported decisions make accessible 
to the profession all the recent decisions and the cur- 
rent legal literature, and we trust that they may long 
be continued as features of the periodical before us. 


The Executive Committee of the New York State 
Bar Association met at New York city on the 16th 
inst., the President, John K. Porter, appointed the 
following committee of arrangements for the annual 
meeting at Albany, November 21: Elliott T. Shepard, 
George M. Diven, D. P. Barnard, Mareus T. Hun and 
Albert Mathews. These gentlemen added the follow- 
ing from the several judicial districts of the State: 
First district, Algernon S. Sullivan; Second district, 
William Allen Butler; Third district, Amasa J. Par- 
ker; Fourth district, William Waite; Fifth district, 
Charles Mason; Sixth district, H. Prindle? Seventh 
district, George F. Danforth; Eighth district, F. D. 
Locke. 

A Maori chief, Karaitiana Takamoana, was good 
enough, some years ago, to expound the principle 
of bankruptcy. Said he, “I go toa storekeeper and 
I buy five pounds’ worth things and don’t pay. 
Some time after I go toa judge and say, ‘I owe this 
man five pounds and only got one.’ Then he says to 
me, ‘You give him the pound,’ and he says to the 
storekeeper, ‘ You give back a receipt for five pounds.’ 
Then the judge says to me, ‘ All right; now you go 
and do it again.’ ”’ 

The Chicago Legal News of the 6th inst. says: ‘‘On 
Thursday of this week Mrs. J. Ellen Foster, of Clin- 
ton, appeared in the Supreme Court of Iowa and ar- 
gued a liquor suit on appeal, in that tribunal. Her 
argument was listened to by a large number of the 
members of the bar and other citizens. The District 
Court adjourned for the special purpose of allowing 
the attorneys to hear her argument. It is spoken 
highly of; she is an able and eloquent speaker. Ten 
years ago there was not a Supreme Court in the United 
States where a woman’s voice could be heard; to-day 
there are twelve. In ten years more the woman law- 
yer will stand upon an equality with the man in every 
court in the land.’’ There are twelve States where 
women have equal privileges with men in respect to 
practicing at the bar, but we have yet to hear of a 
single prominent lawyer among those who have availed 
themselves of their privileges. In fact, very few 
women care to follow the profession. As advocates in 





their own cases they sometimes do remarkably well, 
witness Myra Clark Gaines and Anne Besant, but they 
do not display equal ability in dealing with the affairs 
of others. 


In the year 1683, as Jeffreys was making his northern 
circuit, he came to Newcastle-upon-Tyne. Here he 
was informed that some twenty young men of the 
town had formed themselves into a society, and met 
weekly for prayer and religious conversation. Jeffreys 
at once saw in these youths so many rebels and fanat- 
ics, and he ordered them to be apprehended. The 
young men were brought before his tribunal. A book 
of rules which they had drawn out for the regulation 
of their society was also produced, and was held by the 
judge as sufficient proof that they were a club of plot- 
ters. Fixing his contemptuous glance on one of them, 
whose looks and dress were somewhat meaner than the 
others, and judging him the most illiterate, he resolved 
to expose his ignorance, and hold him up as a fair 
sample of the rest. His name was Thomas Verner. 
“Can you read, sirrah?"’ said the judge. ‘ Yes, my 
lord,’ answered Mr. Verner. ‘ Reach him the book,” 
said Jeffreys. The clerk of the court put his Latin 
Testament into the hand of the prisoner. The young 
man opened the book, and read the first verse his eye 
lighted upon. It was Matt. vii. 1,2: “‘ Ne Judicate, 
ne judicemini,” etc. ‘* Construe it, sirrah,”’ roared the 
judge. The prisoner did so: ‘‘ Judge not, that ye be 
not judged; for with what judgment ye judge, ye 
shall be judged.” Even Jeffreys changed countenance, 
and sat a few minutes in a muse; but instantly recov- 
ering himself, he sent the young men to prison, where 
they lay a year, and would without doubt have been 
brought to the scaffold, had not the death of the king, 
which occurred in the meantime, led to their release.— 
From the * History of Protestantism,” by the Rev. Dr. 
Wylie. 


A correspondent sends us the following card. The 
names are not as in the original: 


‘“* Law Practice. John Doe, Attorney and Counsellor 
at Law, St. Paul, Minn., Sept. 29, 1877. 


** All letters on business may be addressed to him, 
Public Law Library, where be will be making out law 
briefs from 9 a.m. to5p.m. Dinner from 12 m. to 2 
p.m. excepted. Will furnish briefs of law, or facts 
where dilligent investigation is necessary, and copy 
and send any law from any book in public library to 
lawyers outside of St. Paul, all for $1.00 per hour. 
After briefs of either law or fact are made out satis- 
factorily, determining the merits of any case, in any 
original case, he will where desired, associate with him 
any first-class lawyer in cases that cannot be settled 
without trial, and then settle upon future fees. I have 
been in the law practice about one-third of a century 
in South Bend, Ind., and St. Louis, Mo., and done 
Auerbach, Finch & Schaffer’s business three years 
throughout this State, settling every suit brought 
without the necessity of a trial in a single case. All 
legal opinions warranted; and where the warranty 
does not hold good all fees to be returned on notice, 
and demand. Terms cash, aud stamps for return let- 
ters must be sent. All warrantys predicable of war- 
ranted facts, or his own investigation of them. On 
notification by postal card, he will cail at any office on 
legal business. 

“The principle of warranty is in practice, but that 
of alaw-writer. He assumes that every statement of 
his book is law, is the law of reason, if it is not, he has 
fallen below an authoritative standard. For many 
years I have seen no occasion for changing opinions, 
for either courts or lawyers. The love of justice, un- 
wearying investigation, and illumination of mind 
from God, are ali necessary for the mastering of cases.’’ 





\ ee 


























THE ALBANY LAW JOURNAL. 


289 














The Albany Law Journal. 


ALBANY, OCTOBER 27, 1877. 











CURRENT TOPICS. 


HE annual meeting of the New York State Bar 
Association will take place in this city on 
Tuesday, the 20th of November next, and it is 
hoped that a large number of the profession will 
be in attendance. Very many throughout the 
State have been chosen members and have signified 
their acceptance of the duties and obligations of 
membership. The next thing in order is the pay- 
ment of dues, for this organization possesses the 
common infirmity of all the creations of civilized 
men, of needing funds to sustain it. It is to be 
hoped that the profession, who have been prompt 
to aid, by word and deed, in the formation of the 
association will be equally prompt in contributing 
to its sustenance the sum asked for by the treasurer. 
The amount which is paid will be more than re- 
turned to every contributor through the influence 
There is no member of the 
State so well situated as to 
business and position, that this society cannot 
materially aid him, and there is no one so poorly 
circumstanced as to be out of the reach of its help- 
ing hand. Some few individuals may feel that 
they cannot afford to contribute the sum asked 
from them. The truth is that they cannot afford to 
do otherwise if their aid is necessary to sustain the 
association. Many, no doubt, are anxious that the 
association prosper, as they recognize its probable 
beneficial influence upon the bar in a social and 
business way, but they think that enough will take 
an interest in it to keep it up, and each individual 
considers that his support and aid is of very little 
importance. To these we would say that the in- 
fluence exerted by the organization will be just in 
proportion to the support that it receives from the 
If the active membership is large, the 


of the association. 
profession in this 


profession. 
bar will be advanced to its ancient position and more 
among the people. If few adhere to it, it will exert 
but a feeble power, and will probably do as much 
harm as good. We trust, therefore, that every in- 
dividual who has been invited to enroll himself 
among the members of the association will do so 
and will do all that he may to promote its welfare, 
for by so doing he will advance the interests of our 
common profession and those of every individual 
connected with it. 


A bill to repeal the bankrupt law has been intro- 
duced in the United States Senate, and as unani- 
mous consent was given to its introduction, it is to 
be presumed that it will in due time be passed by 
that body. That it may become a law is, we im- 
agine, the heartfelt wish of the great majority of the | the judge holds court, and have brought them to 


Von. 16.— No. 17. 





business men of the country and also of most of the 
legal profession. The existing law, and it is not 
practtcable to have a better one, is unsatisfactory in 
several particulars. First. It does not benefit the 
creditor, because it exhausts, by legal charges, the 
estate of the insolvent and leaves little or noth- 
ing to apply upon his debts. Second. It does not 
benefit the honest debtor, because it affords him 
relief only through a tedious, vexatious and ex- 
pensive process, which is needless for the protec- 
tion of adverse interests and advantageous only to 
the officials who exact fees therefor. Third. It 
does not benefit the legal profession as a whole, in- 
asmuch as it operates to destroy an important branch 
of business, that of collecting accounts, and embar- 
rasses proceedings in State courts and under State 
laws. Fourth. It is injurious to the merchants, as 
it interferes with arrangements between debtor and 
creditor, designed to save all parties from loss by 
giving to a few dissatisfied or dishonest persons a 
right to overturn any agreement made. Fifth. It 
is not uniform in its operation, but gives to the 
debtor in one State a larger share of his property 
than is awarded to the debtor in another. In short, 
it is at present of no advantage whatever, except 
to those Federal officials who are designated to carry 
out its provisions and to a small coterie of attorneys 
who make a specialty of bankruptcy practice. It is 
said, by those who have made a study of the mat- 
ter, that the bankrupt law has played no small part 
in producing and perpetuating the present depres- 
Whether this be so or not, the 
sentiment of the business community is in favor of 
its repeal, and we trust that the bill now before the 
Senate may soon become law, despite the powerful 
influence of an interested few who wish the present 
state of things to continue. 


sion in business. 


The Bar of Iowa held a meeting at Des Moines, 
in that State, on the 20th inst., to consider the 
charges against Judge Dillon, made by Cate, who 
is seid to have inspired the attacks in the Nation 
upon that judge. A committee, which had thor- 
oughly investigated the whole matter, made a re- 
port setting forth the facts which were established 
and which showed that the charges were without 
foundation. This conclusion was stated by the 
committee, and a resolution, declaring that the 
Iowa Bar wholly exonerated Judge Dillon from any 
charge of lack of official or judicial integrity, was 
unanimously adopted. This action on the part of 
the Iowa Bar would seem unnecessary but for the 
active effort made by the maligners of Judge Dillon 
to blacken his reputation. Not only have they 
published the charges of wrong-doing in the news- 
paper mentioned, but they have scattered copies of 
these charges throughout the whole region where 
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the notice of the profession and the public through- 
out the country in every conceivable way. It is 
proper, therefore, that the bar of the judge’s own 
State, as a body, formally express its opinion with 
reference to the matter, and we are glad that it has 
done so. We may add, in taking leave of this mat- 
ter, that, in our opinion, the attack on Judge Dil- 
lon was one of the most reckless, causeless and un- 
justifiable ever made by a decent newspaper. 


It is an ill wind that blows nobody any good, and 
the recent strike riots, if they occasioned great loss 
to the railway and coal companies, and to the munic- 
ipalities where they took place, are likely to throw 
an honest penny or so into fhe hands of the lawyers. 
A large proportion of the property destroyed con- 
sisted of merchandise in the course of transit. This 
merchandise belonged to hundreds of different 
owners scattered throughout the country, and these 
individuals are naturally looking for compensation 
for their losses. It is claimed, on their behalf, that 
the railway companies which undertook to carry 
the goods are liable; but the companies claim 
that the carriage was under contracts exempting 
them from liability for losses occurring in the man- 
ner that those did. 
instituted, and it is understood that innumerable 
others will follow. Then the claims against the 
various municipalities, where the disturbances oc- 
curred, will, asa rule, be settled by the courts. 
Thus, with the general revival of business, will 
come something for the bench and bar to do. 


Several suits have already been 


The council upon Bills of Exchange of the Associa- 
tion for the Reform and Codification of the Law of 
Nations made an interesting report at the recent 
Antwerp conference, It will be remembered that 
at the previous conference held at Bremen, a series 
of resolutions were passed in the form of twenty- 
eight articles, embodying the principles upon which 
it was thought that an international code of bills of 
exchange should be based (see 14 Alb. L. J. 277). 
The council states that these resolutions have been 
printed in several different languages and widely 
circulated, and that they have met with the ap- 
proval of jurists, merchants and bankers in the 
principal countries of the civilized world. In addi- 
tion to this, an opportunity is soon to be offered for 
putting them to a practical test. A commission has 
been appointed by the governments of the three Scan- 
dinavian kingdoms of Sweden, Denmark and Norway 
to draft for them a common law of bills of exchange, 
and this commission has approved of the resolutions 
mentioned. The British Government has also ex- 
pressed itself very favorably in reference to the reso- 
lutions, and communications from the council to 
the German and Austrian Governments, upon the 
subject, were satisfactorily received. The council, 
therefore, expresses the belief that in the event of 





any steps being taken toward the appointment of 
an international commission to settle a draft code 
of bills of exchange for the principal countries, 
Germany and Austria will regard the project with 
favor, and it has a hope that the time is not far 
distant when a joint commission for the purpose 
mentioned will be appointed by the various govern- 
ments of the world. 


The Bar of the District of Columbia are moving 
in the matter of a re-organization of the local courts, 
and it is said that a bill has been drafted, and will 
be introduced into Congress at an early date for that 
purpose. We trust that the reformers who are agi- 
tating this change will not, in their zeal for new 
things, overturn the system of procedure at present 
in force in the national capital. To be sure the 
common-law practice is in no respect as good as one 
under a code, but we would not wish it swept en- 
tirely from the face of the earth. It has disappeared 
from the majority of the States, and from England 
and Ireland, and it eannot remain long in those 
States and provinces where it still holds its own. 
In a single city, such as Waslrizgton, its continuance 
will do but little harm, and this harm will be more 
than compensated by its affording to students and 
historians a living example of a by-gone institution. 


The judges of the Federal Supreme Court, when 
traveling in the performance of their circuit duties, 
are not entitled to mileage, which is somewhat re- 
markable and very inequitable, as they are, as a rule, 
not residents of the localities wherein they perform 
such duties. We are glad to see that a bill has 
been introduced in Congress intended to place them 
on an equality with the other Federal judiciary 
in this respect. 


It is nearly a month since the presiding justices of 
the various State courts of original jurisdiction 
met and agreed upon a code of rules for the regu- 
lation of practice in these courts. The rules as 
adopted were left in the hands of a committee to 
draft into proper shape before being given to the 


public. Since that time we have heard nothing of 
them. We presume, however, that they will make 


their appearance in due time. 
clase panaieni 
NOTES OF CASES. 

* the case of Haverty v. Bass, 66 Me. 71, plaintiff 

brought an action for assault. The alleged 
assault consisted in the action of a police officer and 
a city physician under the direction of defendant, 
who was than mayor of Bangor, in taking out of 
the arms of plaintiff her child which was believed to 
be sick with the small-pox, for the purpose of remov- 
ing it to the city hospital. In performing this act, 
defendant, and those diding him, were acting under 
an authority conferred upon them by the common 
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council of the city, and in accordance with a statute 
of the State, authorizing and requiring the author- 
ities of a town in which any person is infected with 
a disease dangerous to the public health to remove 
such person to a separate house. It was contended 
on the part of plaintiff that the statute in question 
was unconstitutional. The court held that it was 
not, but was a proper exercise of the police power 
of the State, and furnished a protection to those 
acting under it. The constitutionality of statutes 
of similar nature has been affirmed in numerous 
cases. See Milwaukie v. Gross, 21 Wis, 241, where 
the power of the public authorities to establish a 
public slaughter-house, or to require all slaugh- 
tering of beasts to be done at one establishment, is as- 
serted. See, also, to the same effect, Slaughter House 
Cases, 16 Wall 86; also, Inhabitants of Watertown v. 
Mayo, 109 Mass, 315, where a statute prohibiting 
the use in certain towns and cities of any buildings 
not then so in use for carrying on the ‘ business of 
slaughtering cattle, sheep, or other animals, or for 
melting or rendering establishments, or for other 
noxious and offensive trades or occupations,” with- 
out the permission of the local authorities, was held 
a constitutional exercise of the police power. See, 
also, for instances of the exercise of the same power, 
Commonwealth v. Alger, 7 Cush. 53; Fisher v. MeGirr, 
1 Gray, 1; Commonwealth v. Tewksbury, 11 Mete. 55; 
Baker v. Boston, 12 Pick. 184; Coates v. New York, 
7 Cow. 585, 604; Preston v. Drew, 33 Me. 558; Gray 
v. Kemball, 42 id. 299; Taunton v. Taylor, 116 
Mass. 254. 


In the case of Shanny v. Androscoggin Mills, 66 
Me. 420, it is held that a servant whose duty it is 
to keep machinery in repair is not a fellow-servant 
with one whose duty it is to use the same machin- 
ery, so that the master would be exempt from liabil- 
ity on that ground for an injury to the latter in con- 
sequence of the neglect of the former. This is an 
application of the rule that, to constitute fellow- 
servants, there must be not only a unity in respect 
of control, but also in respect of the object and ends 
of the service. Wood’s Mast. and Serv. 841; Ohio, 
etc., R. R. Co. v. Hammersley, 28 Ind, 371. See, 
however, Smith v. N. Y. and Harlem R. R. Co., 19 
N. Y. 127, where it was held that a carpenter who 
was employed by a railroad company to repair its 
cars, and conveyed by it to and from his place of 
work free of charge, cannot recover damages against 
the company for an injury while on such journey, 
caused by the negligence of one of the company’s 
switchmen. See, to the same effect, Hutchinson v. 
Railway Co., 5 Exch, 343, where plaintiff’s husband 
was in the employ of defendants, and directed by 
them to go to a designated place on one of their 


trains and perform certain duties for them. He had 


no connection with the servants on the train, except 
that he was in tlhe employ of defendants, and was 





engaged in work on their road. While on the trip, 
through the negligence of the servants on the train 
a collision took place, and the husband was killed 
thereby. It was held that no distinction arose in 
consequence of servants being engaged in different 
branches of service, and that plaintiff could not re- 
cover. See, also, Hogan v. Cent. Pac. R. R. Co., 49 
Cal. 192; Yeomans v. Contra Costa S. S. Co., 44 id. 
71. In Ross v. N. Y. C. R. R. Co., 3 Hun, 488, 
plaintiff was in the employ of defendant as a sur- 
veyor, and was injured while being transported to 
his place of work on the defendant’s train, through 
the negligence of the conductor. The plaintiff was 
held to be a fellow-servant, and .the defendant not 
liable. To like effect, Coon v. N. Y. C. R. R. Co., 
5 N. Y. 492; Boldt v. N. Y. C. R. R. Co., 18 id. 
432. See, however, as sustaining the principal case, 
Fitzpatrick v. New Alb. R. R. Co., 7 Ind. 488; Ryan . 
v. Chic. & N. W. R. R. Co., 60 Ill. 171; Lalor v. 
C., B. dé Q. R. R. Co., 52 id. 401. 





In the case of Davis, plaintiff in error, v. The State, 
recently decided in the Supreme Court of Texas, the 
plaintiff in error was indicted for keeping a house 
of prostitution. The defense below was a license 
from the city of Waco, where the house was kept. 
In the charter of that city was a provision authoriz- 
ing the mayor and city council to license, tax and 
regulate billiard tables, and “ to suppress gaming and 
gambling-houses and other disorderly houses, or to 
suppress bawdy-houses, or to license the same.” By 
an ordinance of the city, it was provided that ‘‘ every 
keeper of a bawdy-house within the city shall pay 
an annual license tax of two hundred dollars, for 
the privilege of keeping the same.” There was a 
general law of the State in force at the time of the 
passage of the act incorporating the city, making 
it a penal offense to keep a house of this character. 
The court held that the legislature might delegate 
to the city corporation the power to regulate its 
social institutions in derogation of the penal code 
of the State, and that the corporation acting under 
such a delegation might license houses of prostitu- 
tion, and that the morality of such a law was a con- 
sideration addressing itself, in such a case, to the 
city council only, and sustained the defense. Fora 
consideration of the same question, see State v. 
Clarke, 54 Mo. 17; 14 Am, Rep, 471, where a munic- 
ipal charter authorizing a city council ‘‘by ordi- 
nance not inconsistent with any law of the State 
* * * to regulate or suppress bawdy-houses,” 
was held to repeal pro tanto a general statute mak- 
ing the keeping of a bawdy-house or brothel a mis- 
demeanor, and a municipal ordinance licensing 
bawdy-houses was held valid. See, also, as to the 


limitation of a general law by the provisions of a 
local one, Goddard, petitioner, 16 Pick. 504; Com- 
monwealth v, Patch, 97 Mass, 222; St. Louis v. Weber, 
44 Mo. 547. 
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THE CONTRACTS OF INCOMPETENTS. 


[* is a settled principle of law that the contracts 
of lunatics and insane persons are invalid, but 
the application of this principle to particular facts 
has given rise to a number of interesting cases 
which it may be worth our while briefly to examine. 
The most recent case that has come to our notice 
is that of Lancaster County Bank v. Moore, 78 Penn. 
St. 407; 8. C., 21 Am. Rep. 24, where defendant, 
desiring to borrow money, gave S. his note, which S. 
procured to be discounted at plaintiff's bank, and 
the money deposited to defendant’s order. After- 
ward a petition de lunatico inquirendo was presented 
against defendant, and he was found to be a lunatic, 
and to have been a lunatic from a time anterior to 
the making of the note. The plaintiff had no notice 
of defendant’s lunacy. The court held that de- 
fendant’s insanity was not a defense to an action on 
the note. The court, after citing Beals v. See, 10 
Barr. 56, wherein it was held that an executed con- 
tract by a merchant for the purchase of goods could 
not be avoided by proof of insanity at the time of 
the purchase, unless a fraud was committed on him 
by the vendor, or he had knowledge of his condi- 
tion, continued as follows: ‘‘The broad principle 
decided in Beals v. See was, that the insanity, when 
established, was not, under the circumstances, a 
defense. The soundness of this rule is too apparent 
to need any extended vindication. Insanity is one 
of the most mysterious diseases to which humanity 
is subject. It assumes such varied forms and pro- 
duces such opposite effects as frequently to baffle 
the ripest professional skill and the keenest observa- 
tion. In some instances it affects the mind only in 
its relation to or connection with a particular subject, 
leaving it sound and rational upon all other sub- 
jects. Many insane persons drive as thrifty a bar- 
gain as the shrewdest business man, without betray- 
ing in manner or conversation the faintest trace of 
mental derangement. It would be an unreasonable 
and unjust rule that such persons should be allowed 
to obtain the property of innocent parties, and 
retain both the property and its price. Here the 
bank in good faith loaned the defendant the money 
on his note; the contract was executed so far as the 
consideration is concerned, and it would be alike 
derogatory to sound law and good morals that he 
should be allowed to retain it to swell the corpus of 
his estate. It will be seen that the fact that the 
bank had no notice of the defendant’s insanity is an 
important element in the case. The proceedings in 
lunacy were not commenced until after the note was 
discounted, and the plaintiffs were not even affected 
with constructive notice. We limit our decision in 
this case to its own facts, and do not decide the 
case of a contract made during proceedings in lun- 
acy or after inquisition found.” 
In Van Deusen v. Sweet, 51 N. Y. 378, the Com- 





mission of Appeals held that a deed executed by one 
non compos mentis— which the court in that case 
defined to mean ‘‘totally and positively incompe- 
tent” — is absolutely void; and that, where a de- 
fendant in an action to recover the possession of 
real property claims under such a deed, the fact of 
the incapacity of the grantor may be shown by 
plaintiff to defeat such claim, although no fraud is 
alleged and such incapacity had not been legally or 
judicially determined at the time of or prior to the 
execution of the deed. The court further held that 
an inquisition under a writ de lunatico inquirendo, 
stating that at the time of the execution of a deed 
the grantor was non compos mentis, is presumptive 
but not conclusive evidence of the grantor’s in- 
capacity in an action wherein a party claims under 
the deed. 

In Banker v. Banker, 63 N. Y. 409, which was an 
action by the heir and next of kin of John Banker, 
deceased, to annul a marriage between the deceased 
and the defendant on the ground that the deceased 
was non compos mentis at the time of the marriage 
ceremony, it appeared that two days after the mar- 
riage an inquisition was found declaring that the 
said John Banker was at the time of unsound mind, 
and that he had been so for six months prior thereto. 
The court held, following Van Deusen v. Sweet, supra, 
that the inquisition was only presumptive evidence 
of incapacity, and that the fact that proceedings 
under a writ de lunatico inquirendo were pending at 
the time of the marriage, and that the defendant 
had knowledge of the fact, did not affect the ques- 
tion. In that case the court below found as a fact 
that John Banker was of sound mind when the 
marriage took place. In L’Amoreux v. Crosby, 2 
Paige, 422, the Chancellor stated very clearly and 
accurately the principles adjudicated in this State 
as to the effect of an inquisition of lunacy. Among 
other things he said: ‘*As to acts done by a lunatic 
or drunkard, before the issuing of the commission, 
and which are overreached by the retrospective 
finding of the jury, the inquisition is only presump- 
tive, but not conclusive, evidence of incapacity. 
But all gifts of the goods and chattels of the idiot, 
lunatic or drunkard, and all bonds or other contracts 
made by him after the actual finding of the inquisi- 
tion declaring his incompetency, and until he is per- 
mitted to assume the control of his property by the 
court, are utterly void.” See, also, Osterhout v. 
Shoemaker, 3 Hill, 516; Hart v. Durmer, 6 Wend. 
497; Hoyt v. Adee, 3 Lans. 173; Goodell v. Harring- 
ton, 3 T. & C. 345; Demelt v. Leonard, 19 How. 141. 
The rule is stated to be that inquisitions are admiss- 
ible in evidence, but that they are not conclusive 
except against the parties immediately concerned 
and their privies. Hoyt v. Adee, 3 Lans. 173; Goodell 
v. Harrington, 3 T. & C. 345. 

After one has by inquisition been found an hab- 
itual drunkard, he cannot, until it is vacated ora 
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commission thereon superseded, even in his sober 
intervals, make contracts to bind himself or prop- 
erty. Wadsworth v. Sharpsteen, 8 N. Y. 388; Leonard 
v. Leonard, 14 Pick. 280. 

But he may make a will, Lewis v. Jones, 50 Barb. 
645; Stone v. Damon, 12 Mass, 488; Breed v. Pratt, 
18 Pick. 115; Whitmarsh v. Stryker, 1 Green’s Ch. 
(N. J.) 8. The opinion of Foster, J., in Lewis v. 
Jones, supra, contains a learned and valuable analysis 
and examination of the cases. 

In Miller v. Finley, 12 Am. Rep. 306; 8S. C., 26 
Mich. 249, the drunkenness of the maker of a note 
was held to be no defense to an action on the note 
in absence of proof of fraud or of his total incapacity. 
The same doctrine was held in Caulkins v. Fry, 35 
Conn. 170. 

In State Bank v. McCoy, 69 Penn. St. 204; S. C., 
8 Am. Rep. 246, it was ruled that the drunkenness 
of the maker of a promissory note cannot be set up 
asa defense against an innocent holder for value, 
and in Matthews v. Baxter, L. R., 8 Exch. 132, it was 
decided by the Court of Exchequer that the con- 
tract of a man too drunk to know what he was 
about was voidable only and not void. 

In Mattheissen v. McMahon, 38 N. J. L. 536, the 
Court of Errors and Appeals of New Jersey held, 
that the general rule is, that contracts with lunatics 
and insane persons are invalid, subject to the quali- 
fication that a contract made in good faith with a 
lunatic, for a full consideration, which has been 
executed without knowledge of the insanity, or such 
information as would lead a prudent person to the 
belief of the incapacity, will be sustained; that the 
after-occurring insanity of a principal operates, per se, 
as a revocation or suspension of the powers of his 
agent, except in cases where a consideration has 
been previously advanced in the transaction so that 
the power became coupled with an interest, or where 
a consideration of value is given by a third person 
dealing with the agent, relying on his apparent 
authority in ignorance of the principal’s incapacity. 
That was an action to recover goods, and the de- 
fendant claimed title under a sale and delivery by 
plaintiff's intestate. Depue, J., noting the third 
exception, said: Exception was taken to the charge 
of the court as to the effect of the insanity of a 
contracting party on his contracts. 

The goods, in fact, were delivered into the pos- 
session of the defendants by Shandley, the superin- 
tendent of McMahon’s business. The effect of this 
delivery was met by the plaintiff by testimony that 
McMahon was incapable of transacting business dur- 
ing the time of the delivery, by reason of insanity. 
There was evidence that the deceased exhibited 
symptoms of a disordered intellect as early as the 
commencement of the delivery of the goods, which 
continued until his death. 

The judge, having charged that there was no evi- 
dence of part payment to make the contract good 





within the statute of frauds, and that its validity 
was dependent on a delivery and acceptance of the 
goods sold, or of some part thereof, submitted as 
the question for the jury whether McMahon was 
competent to make the bargain, and if so, whether 
his competency continued so as to enable him to 
complete and perfect the bargain by delivery. This 
presentation of the question, as well as the instruc- 
tion that the burden of proving the mental incapac- 
ity of the deceased was on the plaintiff, and that 
the plaintiff must satisfy the minds of the jury by 
the proof he adduces of that fact, were correct. 

The instruction was, that the contracts of lunatics 
and insane persons were invalid and not binding, 
with a qualification that if Mattheissen, acting as 
the agent of the company, was dealing with Mc- 
Mahon or his agent in the ordinary course of busi- 
ness, in good faith, without any knowledge of the 
insanity or mental disturbance of McMahon, and 
without the knowledge of such circumstances as 
would put a reasonably prudent man upon inquiry, 
made the bargain in good faith, then that would be 
a good bargain, and neither McMahon nor his repre- 
sentative could set up the insanity against it. Ex- 
ception was taken to the refusal of the judge to add 
a direction that nothing but imposition on an insane 
person will avoid his contract. . 

The instruction as given is in accord with the 
principle established by the modern English cases 
and the decisions of our courts, as the general rule 
in dealing with the contracts of lunatics. Yauger v. 
Skinner, 1 McCarter, 389; Haton v. Haton, 8 Vroom, 
108; Molton v. Camroux, 2 Exch, 487; 8. C., 4 id. 
17; Beavan v. McDonald, 9 id. 309; Elliott v. Ince, 
7 De G., M. & G. 475. 

There is a class of cases, such as Bazter v. Earl 
of Portsmouth, 2 C. & P. 178, in which imposition 
upon a lunatic — advantage taken of his mental in- 
firmity —is held to be an essential ingredient of the 
defense. But these are cases of contracts for neces- 
saries — contracts which lunatics, known to be 
such, are capable of entering into, and are excep- 
tions to the general rule. Other contracts with 
lunatics not strictly for necessaries, which have been 
fully executed, and on which a consideration of 
benefit to the lunatic has been given, may be within 
the reason of this exception, where the transaction 
is shown to be perfectly fair and reasonable, at 
least so far as to allow the recovery back of the 
consideration given, or to prevent a rescission by 
the lunatic or his representatives, without restoring 
the consideration, whenever a restoration is prac- 
ticable. The liability of the lunatic in such cases 
is upheld not on the ground of the contract, but on 
the fact that the lunatic has received and enjoyed 
an actual benefit from the contract. This view is 
advanced by Pollock, C. B., in Gore v. Gibson, 18 
M. & W. 626, and by Redfield, C. J., in Lincoln v, 
Buckmaster, 32 Vt. 658. On this principle, Brown 











294 


THE ALBANY LAW JOURNAL. 

















v. Jodrell, 3 C. & P. 30; Dane v. Kirkwall, 8 id. 675; 
Niell v. Morley, 9 Vesey, 478; Selby v. Jackson, 6 
Beavan, 192; and the observations of Shaw, C. J., 
in Arnold v. Richmond Iron Works, 1 Gray, 434, may 
be reconciled with the other cases. 

The general rule is, that absence of knowledge 
of the insanity of the party, as well as fairness 
in other respects, must concur to give validity 
to a contract with a lunatic. Knowledge or in- 
formation, such as would lead a prudent person 
to the belief of the incapacity, is such evidence 
of bad faith as will avoid the contract. Lincoln 
v. Buckmaster, 32 Vt. 652. In Yauger v. Skinner 
the rule is stated by Chancellor Green to be, 
“that if the proof be clear that an executory 
contract to purchase was made in good faith, and 
for a full, fair price, when the lunacy of the vendor 
was neither known nor suspected, and that the con- 
tract was executed on the part of the purchaser 
without knowledge or belief of the existence of the 
incapacity of the grantor, the contract will be up- 
held.” In Ziliott v. Ince Lord Cranworth states the 
result of the authorities to be, ‘‘that dealings of 
sale and purchase by a person apparently sane, 
though subsequently found to be insane, will not be 
set aside against those who have dealt with him on the 
Saith of his being a person of competent understand- 
ing.” In Price v. Berrington, 7 Hare, 402, Vice- 
Chancellor Shadwell says: “Ido not understand it 
to be denied that if the party treating with the lu- 
natic knew of the lunacy, that is a fraud.” In Mol- 
ton v. Camroua, as reported in 2 Exch. 501, Pollock, 
C. B., says: ‘The rule, as laid down by Littleton 
and Coke, has, no doubt, in modern times been re- 
laxed, and unsoundness of mind would now be a 
good defense if it could be shown that the defend- 
ant was not of capacity to contract, and the plaintiff 
knew it.” In Beavan v. McDonell, 9 Exch. 309, the 
action was by a lunatic to recover back a deposit 
made on a contract to purchase lands. To a plea 
alleging receipt of the money under the contract, 
the plaintiff replied that when the contract was 
made, and money paid, he was a lunatic, and incap- 
able of contracting, and that the contract was not 
of any benefit to him, and averred that the defend- 
ant, at the time, etc., had notice. The defendant 
rejoined that neither the vendors nor the defendant, 
when the plaintiff made the contract, or paid the 
money, ‘‘ knew that he was a lunatic, or of unsound 
mind, and incapable, by reason of unsoundness, of 
understanding the meaning of a contract, but made 
the said contract with him fairly and in good faith, 
believing that he was able to understand the same.” 
In none of the pleadings was any allusion made to 
imposition or advantage taken of the lunatic in the 
bargain. The defense was made solely on the 
ground of unsoundness of mind and knowledge of 
that fact by the opposite party, and by the rejoin- 
der an issue was tendered on the averment of 





knowledge. On demurrer to the rejoinder the 
pleadings were held to be good. The case was 
afterward tried on that issue, and resulted in a ver- 
dict for the plaintiff, which was sustained, as ap- 
pears by the report of the case in 10 Exch. 183. 

In Gore v. Gibson, 138 M. & W. 623, to an action 
against an indorser of a bill of exchange the de- 
fendant pleaded that when he indorsed the bill he 
was so intoxicated, and thereby so entirely deprived 
of sense, understanding and the use of his reason 
as to be unable to comprehend the meaning, nature 
or effect of the indorsement, or to contract thereby, 
of which the plaintiff, at the time of the indorse- 
ment, had notice. On demurrer it was contended 
that the plea, to be good, should have averred that 
the intoxication was procured by the plaintiff, or 
that he took advantage of it. The court, never- 
theless, held the plea to be good. In Matthews v. 
Baxter, L. R., 8 Exch. 182, the plea was in the same 
form. 

Notwithstanding the declaration of Chancellor 
Kent (2 Kent, 645), ‘‘that the better opinion would 
seem to be that the fact of the existence of the 
lunacy must have been previously established by in- 
quisition, before it could control the opinion of the 
power,” the weight of authority, as well as sound 
reasoning, led to the conclusion that the after-oc- 
curring insanity of the principal operates, per se, as 
a revocation or suspension of the agency, except in 
cases where a consideration has previously been ad- 
vanced in the transaction which was the subject- 
matter of the agency, so that the power became 
coupled with an interest; or where a consideration 
of value is given by a third person, trusting to an 
apparent authority in ignorance of the principal’s 
incapacity. Story on Agency, § 481; Bunce v Gal- 
lagher, 5 Blatchf. C. C. 481; Davis v. Lane, 10 N. 
H. 156. Justice Story states the principle to be, 
that ‘“‘as the party himself, during his insanity, 
could not personally do a valid act, his agent can- 
not, in virtue of a derivative authority, do an act 
for and in his name, which he could not lawfully do 
for himself.” From this principle the conclusion 
inevitably results that transactions of third parties, 
which, under the circumstances, would be invalid if 
had directly with the principal, must be equally in- 
valid though they be done with the agent. Saving 
the rights of persons who, before the insanity in- 
tervened, became interested in the power by reason 
of a consideration advanced, or who, in ignorance 
of the incapacity, in good faith parted with a con- 
sideration of value, relying on the apparent au- 
thority of the agent, complete justice will be done, 
and the law on this subject be made to harmonize. 

In Murray v. Carlin, 67 Ill. 286, it was decided 
that the settlement of a cause of action made when 
one of the parties was so intoxicated as to be inca- 
pacitated would not be conclusive on the latter. 

In Dexter v. Hall, 15 Wall. 9, it was held, after a 
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learned examination of the cases, that a power of 
attorney to sell lands made by a lunatic is void, not 
merely voidable. See, contra, Breckenridge v. Ormsby, 
1J. J. Marsh. (Ky.) 236; Hovey v. Hobson, 53 Me. 
451; Cates v. Woodson, 2 Dana (Ky.), 452; Somers v. 
Pumphrey, 24 Ind. 231. 

Where goods are sold to a person apparently of 
sound mind, who is not known by the seller to be 
otherwise, and who has not been found to be other- 
wise by a proper proceeding for that purpose, and the 
contract is fair and bona jide, and the purchaser re- 
ceives and uses the goods, whereby the contract be- 
comes so far executed that the parties cannot be 
placed in statu guo, such contract cannot afterward be 
set aside because of the unsoundness of mind of said 
purchaser at the time of the sale, nor can payment for 
the goods be refused, either by the alleged lunatic 
or his representatives. Wilder v. Weakley, 34 Ind. 
181. So, where a person subject to temporary in- 
sanity sold, during a lucid interval, property for a 
full price for the payment of urgent debts and with 
the knowledge of his friends, he was held not to be 
entitled to have the sale set aside. Jones v. Perkins, 
5 B. Monr. 222. 

A judgment obtained against a person subsequent- 
ly found to be of unsound mind may be revived 
against him and his committee. MeNees v. Thomp- 
son, 5 Bush, 686; but see 47 Me, 548. 

Contracts with lunatics are not all absolutely 
void; but such as are fairly made with them for 
necessaries or things suitable to their condition and 
habits of life will sustained. Richardson v. 
Strong, 13 Ired. 106; Ee parte Northington, 1 Ala. 
Sel. Cas. 400; Skidmore v. Romaine, 2 Bradf. 122; 
Pearl v. McDowell, 3 J. J. Marsh. (Ky.) 658; and 
where one enters into a contract with a lunatic with- 
out knowledge of his lunacy, or renders him im- 
portant services, thereby greatly benefiting him, a 
court of equity will award him reasonable compen- 
sation. Ballard v. McKenna,4 Rich. (S. C.) Eq. 358, 
But it is otherwise if the services prove of no benefit 
to the lunatic. Lincoln v. Buckmaster, 32 Vt. 652. 
A contract entered into during a lucid interval is 
valid, Lily v. Waggoner, 27 Ill. 395. 

Tender of payment of the consideration is not nec- 
essary to rescind a sale made by a person who was 
non compos mentis at the time thereof. Henry v. Fine, 
23 Ark. 417. 

Where the contract of a lunatic or drunkard is in 
question and the fact of lunacy or drunkenness is 
established by other means than a legal inquisition, 
it is always competent for the party alleging the con- 
tract to prove a lucid interval. Zozer v. Saturlee, 3 
Grant’s (Penn.) Cas. 162. 

Where a contract is impeached solely on the 
ground of incapacity of one of the parties to it and 
without charge of fraud, the test of capacity is the 
ability of such party to comprehend, in a reasonable 
manner, the nature of the particular transaction, 
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Proof of delusion in independent subjects is not 
enough. Sozear v. Shields, 23 N. J. Eq. 509; and 
see Hull v. Unger, 2 Abb. U. S. 507. Absolute 
soundness of mind is not necessary to enable one to 
make a valid conveyance. It is sufficient if the 
mind fully comprehend the import of the particular 
act. Hovey v. Hobson, 55 Me. 256; Miller v. Craig, 
36 Ill. 109; Speers v. Sewell, 4 Bush, 239; Dennett v. 
Dennett, 44 N. H. 581; Rippy v. Gaunt, 4 Ired. 448. 


—_——_>—____—_ 


THE RELATIONS OF THE UNITED STATES TO 
EACH OTHER, AS MODIFIED BY THE WAR 
AND THE CONSTITUTIONAL AMENDMENTS. 


(Concluded.) 


V. THE CONSTITUTIONAL ERA SINCE 1861. 

First. How are the relations of the States modified 
by the war? 

It is clear that the war could not amend the Constitu- 
tion, which provides for an amendment by peaceable 
procedure. 

War decided the issue between the Union and the 
seceding States. It decreed a restoration of the 
Union against the seceding States, and that they 
should be remitted to their obligations as well as to 
their privileges and rights under the Constitution. It 
decreed, to use a forensic phrase, the specific execu- 
tion by the seceders, as defendants, of the stipulations 
of the constitutional compact, in favor of the Union 
States, as plaintiffs. But in decreeing obligations, it 
must have decreed the benefits. It decreed the com- 
pact as a whole, the bundle of burdens and of bene- 
fits. 

To that decree the seceding States bowed as final, 
as law, whether they concurred in its righteousness or 
not. They had submitted to the jurisdiction of the 
tribunal of war; they joined issuéin its forum; the 
decision was adverse; and from it there was no ap- 
peal; and they have submitted to its irreversible re- 
sult, bound by a solemn sense of duty, though with 
natural sorrow. And to-day, cheered by their tradi- 
tional love of a Constitutional Union, and by the 
flowers of faith and hope in the future, growing where 
the weeds of their recent woe are dying, they heartily 
unite with their brethren, once enemies, now allies 
and friends, in advancing the prosperity, in defending 
the rights, and in promoting the common liberties, 
happiness and glory of the people of this great Con- 
federate Republic of free and self-governing Common- 
wealths. 

Second. What is the effect of the 13th, 14th and 15th 
amendments? 

The mode of their adoption was such as had never 
been known, though in form it was regular; and with 
the protest welling up from the deepest fountains of 
constitutional liberty against that mode, gnd against 
it, asa precedent for the future; I hold, they are in 
form and fact a part of the Constitution of the United 
States, and submission to them, recognized (as they 
have been) by all departments of the Federal govern- 
ment, and by all the States, has become a duty and 
an obligation; aud this is despite all that might be 
said against the general impolicy of the provisions of 
the amendments. With that I have nothing here 
and now todo. It is mine only to determine their 
effect in the single aspect to which this association has 
directed my investigation. 
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They were adopted by the States, under the forms 
agreed upon, in the original Constitution, by the unani- 
mous consent of the States of the Union; by the origi- 
nal States before 1789, and by each successive State 
on its admission into the Union. They are the addi- 
tional stipulations, incorporated into the original 
compact, and binding on all, because thus adopted by 
the immediate or mediate consent of all the States. 

As to the 13th Amendment: It was adopted on the 
principle, that the existence of slavery in any State 
had been, was, and would be, an apple of discord be- 
tween the members of the Union. 

In the original Constitution each State had agreed 
to be, and continue a state, republican in form ; be- 
cause it was believed no Union could succeed, which 
was arepublic, unless all its members were likewise 
republies (C. U. S., Art. 4, §4, Federalist No. 9 and 
43). This amendment agrees, (as might have been 
done in the original Constitution) that an institution 
of labor, existing in some of the States, should be 
abolished, and that slavery should ccase everywhere 
“in the United States or any place subject to their 
jurisdiction,”’ just as it was agreed originally, the slave 
trade might be forbidden after 1808 (C. U. S., Art. 1, 
§9, o.1). 

Mark the words —“ in the United States,”’ that is,— 
im any one of the States of the Union,and then it adds, 
“or any place subject to their jurisdiction.”’ This in- 
cludes the district, forts, territories, etce., subject not 
to a single State's jurisdiction, but to their, the many 
States, the United States jurisdiction. So that this 
amendment distinctly recognizes the jurisdiction of 
the sepurate State and that of the United States, asa 
multiple of the separate States; and so far from con- 
travening the nature of the old Constitution, as it has 
been contended for, sustains and supports the views 
already taken. 

The 14th and 15th amendments may be considered 
together. 

By the abolition of slavery, slaves became freemen. 
The Dred Scott case (19 How. 393) decided, that no 
negro was a citizen within the meaning of the judiciary 
clause of the constitution The enslaved race, freed by 
the consent of the States, and no longer capable of being 
enslaved, it was determined, should be advanced to 
citizenship. 

The 14th amendment declares —‘ All persons born 
or naturalized in the United States, and subject to the 
jurisdiction thereof,”’ (that is—in any of the United 
States, or in any territory, or fort, or the district of 
Columbia) “ are citizens of the United States, and of 
the State wherein they reside.” 

In the original Coustitution (Art. 4, § 2, ¢.1) it was 
provided that ‘the citizen of each State shall be en- 
titled to all the privileges and immunities of citizeus 
in the several States.”’ 

By this original article an intercommunication of 
the privileges and immunities of citizenship was 
agreed to between the several States, and still subsists. 
By this amendment the States agreed, who should be 
regarded as citizens of each State, to whom these rights 
inured, secured by the original article. 

But it did more. Having defined that all the citi- 
zens of each State shoul be known as citizens of the 
United States, it proceeded to declare that ‘‘no State 
shail make or enforce any law, which shall abridge the 
privileges or immunities of citizens of the United 
States.” 





Upon this one remark is obvious: that it implies 





that, but for this last provision, a State might abridge 
the privileges of acitizen of the United States; and 
hence by agreement the State power was inhibited. 

Clearly it was competent for the States to agree not 
to do so, without prejudice to themselves in other 
respects. The Federal Government could not prevent 
such State action, unless the States consented. They 
did consent, and by self-constraint, mutually stipula- 
ted, abridged their own powers. 

But what is meant by acitizen of the United States? 
Who is born in the United States ? No one, but one 
who is born in one of them. A citizen of every one of 
the United States is a person born in any one of them, 
and a citizen of a State is any person born or natural- 
ized in any one of them, and resident in such State. 
Birth or naturalization make citizenship in every 
State; they, with residence, make it in a particular 
State. 

But what rights, etc., belong to the citizen of the 
United States? The rights of a citizen of a State? By 
no means. He hasrights as citizen of a State which as 
citizen of the United States he does not have. And 
this is obvious from the terms of the clause. Can the 
citizen of the United States vote, or hold office, or 
carry on business in every State, though nota citizen 
thereof ? The negative to this question has been au- 
thoritatively settled by the Slaughter House cases (16 
Wall. 74), and others in the Supreme Court. 

But before citing the conclusions from these cases 
we may unite the 15th amendment, in the present con- 
sideration, which declares “ that the right of citizens 
of the United States to vote shall not be denied or 
abridged by the United States, or by any State, on ac- 
count of color, race or previous condition of servitude.”’ 

In Minor v. Happersett, 21 Wall. 162, the Supreme 
Court unanimously decided that suffrage was exclu- 
sively under State jurisdiction; except as to race, color 
and previous condition of servitude; and that the con- 
stitution in no part of it gave the citizen of the United 
States any such privilege anywhere, and the United 
States could confer none such 

But in this case the court say substantially that, as to 
citizenship of the United States, the 14th amendment 
did nothing more than introduce into that class those 
excluded by the effect of the Dred Scott decision. 

The court held the same opinion as to the State au- 
thority in respect to those who should practice law in 
its courts (Bradwell v. State, 16 Wall. 130), and the same 
principle as to other employments, in the Slaughter 
House cases. Id. 36. 

In this last case the court define the rights of a citizen 
of the United States in these general terms, as “ those 
which owe their existence to the Federal Government, 
its national character, its constitution or its laws.” 
In other words, whatever right a citizen has by virtue 
of the Federal Union, Constitution or government, he 
holds as citizen of the United States; all others as a 
citizen of a State. 

This really makes the word ‘citizen’? mean what, 
philologically, it would mean. It has the same root as 
quies, or rest and safety. Thus, it signifies the status 
of one in rest and safety under the governmental 
power. And, as the citizen has two governments, the 
Federal and State, he is a citizen of the United States 
quoad the Federal power, and of the State quoad the 
State power; and this view accords with the language 
of Ch. J. Warrs, in the U.S. v. Cruikshank, 2 Otto, 
549, 550-51. 

In the case just cited, and in the U. S. v. Reese, 2 
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Otto, these former decisions have been affirmed and 
enforced. 

I quote from the opinion of Chief-Justice Waite in the 
last case: * We have in our political system a Govern- 
ment of the United States, and a Government of each 
of the several States. Each one of these governments is 
distinct from the others, and each bas citizens of its 
own, who owe it allegiance,’ etc. Speaking of the 
Government of the United States, he says, ‘it is to 
some extent a government of the States in their po- 
litical capacity. _It is also for certain purposes a gov- 
ernment of the people. Its powers are limited in num- 
ber, but not in degree. Within the scope of its pow- 
ers, a8 enumerated and defined, it is supreme and 
above the States — but beyond, it has no existence.”’ 

Speaking of Federal and State Governments, he says: 
“'Together they make one whole, and furnish the 
people of the United States with a complete Govern- 
ment, ample for the protection of all their rights at 
home and abroad.” * * ‘*The Government of the 
United States is one of delegated powers alone. 
Its authority is defined and limited by the Constitu- 
tion. All powers not granted to it by that instrument 
are reserved to the States or the people,” etc. 

It is obvious from these decisions that the amend- 
ment under consideration has worked no radical 
change in the character of the relations of the States 
to the Union. 

But the language of the court in the Slaughter house 
cases is explicit. In 1872, after all the amendments 
had been adopted, Mr. Justice Miller said (delivering 
the court’s opinion), and after referring to the public 
sentiments which induced their adoption: ‘“* But how- 
ever pervading this sentiment, and however it may 
have contributed to the adoption of the amendments 
we have been considering, we do not see in those 
amendments any purpose to destroy the main features 
of the general system. Under the pressure of all the 
excited feeling growing out of the war, our statesmen 
have still believed, that the existence of the States, 
with powers for domestic and local government, in- 
cluding the regulation of civil rights—the rights of 
person and property, was essential to the perfect work- 
ing of our complex form of government, though they 
have thought proper to impose additional limitations 
on the States and to confer additional power on that 
of the Nation.” 

The same course of reasoning would apply to all the 
detailed provisions of the 14th amendment. In the 
rapid and constant intercourse between the States, 
and their busy commerce, it was intended by the 
States to give’mutual assurance that life, liberty and 
property of all persons should be under the protec- 
tien of equal laws. But such ,a provision cannot be 
supposed to affect radically the Federal system itself, 
auy more than those in the original Constitution, 
which forbade the States to pass laws impairing the 
obligation of compacts and the like. 

And this is made apparent from the language of the 
second clause of the 14th amendment, which, with 
more precision than in the Ist Art., §1, c. 3of the original 
Constitution, emphasizes the fact that the House of 
Representatives is a representative of each State, by 
the election of its people. 

‘* Representatives shall be apportioned among the 
several States according to their respective numbers, 
counting the whole number of persons in each State,” 
etc. 





The latter part of the clause is immaterial to this 
discussion, though I may say that it is the offer of a 
premium of increased power for debased suffrage, and 
imposes a penalty of loss of power for intelligent suf- 
frage. But this has availed in the universal suffrage 
of the South to increase its power in the House of 
Representatives by thirty members, with a like in- 
crease of influence in the electoral colleges. 

And the provision is very signifieant in this, that asthe 
representation is based on suffrage, and not on popula- 
tion; and as suffrage is of State regulation, the House 
of Representatives becomes more especially a repre- 
sentation of States than by the original Constitution. 
It does no longer represent the people, but the voters, 
who are the creatures of State law! The people of a 
State might be regarded as a part of the whole people 
of the United States; but surely, the voters of each, 
qualified by the States respectively, are no part of each 
other. 

One more provision remains to be noticed. The 
third and fourth clauses are a condemnation of the 
seceding States; and their action is denounced as re- 
bellion. This is a sanction by the concurrent consent 
of the States, to the theory, that henceforth secession 
at will, by any State, is and shall be deemed to be rebel- 
lion, and that secession except by mutual consent, is 
unconstitutional. 

This recognizes the theory, that the compact be- 
tween the States is permanent and none can be ab- 
solved from it but by consent of the States or revolution. 

This interpretation by the judicial construction of 
the States as the supreme appellate power in the Union, 
acting as the amendatory and interpreting authority 
(as in the 11th amendment), in their separate legisla- 
tures, must be taken to settle the conflict of opinion, 
which honestly existed among men prior to 1861, that 
the States are not bound by a compact revocable or 
dissoluble at the will of one or more States, but bya 
compact irrevocable and indissoluble, except by the 
consent of all, unless through the supreme right of 
revolution, and which Mr. Hamilton says is above all 
forms of government. Accord Chase, C. J., in Texas 
v. White, 7 Wall. 700. 

Baron Montesquieu (Spirit of Laws, vol. 2, B. 9, ch. 
1) quoted by Mr. Hamilton in the 9th number of the 
Federalist, has shown how a republic, so difficult to 
maintain over a large and populous country, is possi- 
ble, when it is a confederacy between small republics. 
The confederation gives strength against external vio- 
lence; the severalty of the members gives internal hap- 
piness to each. And he insists, that by confederation 
alone can republican institutions be extended over a 
large territory. In truth, if the States were consoli- 
dated, we might have an Empire, but no Republic. 
If the States are confederated, an empire in extent is 
possible, and with republican institutions. The con- 
servatism of the federative principle must prevail, 
or our republican system will yield to imperial do- 
minion. 

This was the scheme proposed by our fathers: union 
for strength against external foes and for peace be- 
tween the members; separation, for order, local free- 
dom and home government. Decentralization is the 
genius of the American system of government. Cooley 
on Const. Lim. 189. 

Such was our system as first established ; and though 
changes have occurred, amendments been made, in- 
creasing the tendency to practical centralism, and 
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mal-administration and civil war may have strained 
the superstructure, the foundations stand firm and 
upmoved. 

This is our Union of States (Staaten bund), of which 
the only bond is the constitution, a permanent com- 
pact, adopted freely by all the States, as parties to it; 
whereby a Government was created into whose every 
organ, the forces of each State, drawn from its legis- 
latures and its people, are infused, and whereby citi- 
zen rights in each are secured in all, and the honor 
and dignity of each is respected and accredited by 
every State; and by the terms of which, the delegated 
power is made supreme over all and each, only when 
exercised in pursuance of the constituticn; and the 
powers not delegated nor forbidden to them are re- 
served to the governments and people of the States; 
thus securing by this double system of governments 
(checks each upon the other), safety and respect among 
the nations, and peace and safe commerce among our- 
selves under the Federal Government; aud justice, 
right and self-rule under the States, as the homes of 
the people. 

And this Union, through which we are one as to all 
international relations, as to all external And inter- 
State commerce, and as to all those general and com- 
mon interests, delegated to it by the Constitution, 
while we are separate and exclusive as to all State in- 
terests and rights — this great Union of free common- 
wealths, if preserved in its integrity by patriotic fidel- 
ity to constitutional obligations, and by purity of ad- 
ministration, from centralism in the head, and anarchy 
among its members, is destined to do more for the 
freedom and progress of the human race and for the 
cause of Christian civilization in the world, than any 
system of governments ever devised by the wit of 
men. In this sense, and with these deep convictions of 
the truths I have uttered, my heart’s desire and prayer 
to God is for this Constitutional Union of States! 

Esto perpetua ! 
EE 
THE STATE AS A CREDITOR. 


VER eighty years ago Congress passed a law mak- 
ing debts due to the United States preferred 
claims in all cases where assets were insufficient to sat- 
isfy creditors. It is strange that, while this matter 
was settled so early with regard to the Federal govern- 
ment, the rights of this State to have its debts satisfied 
before private creditors are not asserted or denied 
either by our statute or by the decisions of the Court 
of Appeals, except as to distribution by executors and 
administrators, in which case taxes are given the pre- 
cedence. There were some laws in New York which 
gave priority to personal taxes in cases of insolvency 
as well as of death, but these were repealed before the 
Revised Statutes were adopted. 

The question has indeed been decided for us in par- 
ticular instances, but never in the court of last resort, 
nor atany General Term. An opinion delivered in the 
N.Y. Common Pleas, Special Term, bears directly upon 
this subject. Receiver of Taxes v. Yonkers & N. Y. Fire 
Ins. Co., June, 1872. 1t is there distinctly held that 
the State is a preferred creditor. The chief ground — 
perhaps the only one — upon which this decision was 
based was that the State had succeeded to the com- 
mou-law prerogative of the king. The doctrine ex- 
pressed in this opinion has recently been upheld in the 
New York Supreme Court at Chambers, and in a dic- 
tum a judge of the Court of Appeals once stated that 





‘there is great force in the argument that the people 
of the State have succeeded to all the prerogatives of 
the British crown, so far as they are essential to the 
efficient exercise of powers inherent in the nature of 
civil government.’’ The general drift of authority in 
New York, therefore, is in favor of the prerogative of 
the State. Itis to be expected, however, that when- 
ever this question will reach the Court of Appeals, 
strong arguments will be presented on both sides. 
Those who would deny the right of the State have a 
good foundation to stand upon. Let us examine their 
position. 

In two States, South Carolina and Maryland, this 
question has been set atrest. In the former the debts 
of the State are not preferred. In the latter such debts 
are given the preference. In the case of Commission- 
ers v. Greenwood, 1 Desaussure’s Eq. R. 450 (South 
Carolina), Chancellor Rutledge says: ‘* The idea of the 
State retaining this prerogative * * * seems to be 
altogether a new one; the direction to executors and 
administrators in the law of 1789,’ preferring debts 
due to the State, ‘* plainly evinces it.’”’ The court goes 
on to say that this case does not depend upon the pre- 
rogative. It is therefore not decisive. O’Neall, J. 
(State v. Harris, 2 Bailey, 599), said in his opinion: 
“The preference is claimed on the ground that in Eng- 
land it is a branch of the king’s prerogative; but it is 
one, which I rejoice to have it in my power to say, has 
not. been extended to the State. If, however, it were 
a@ common-law prerogative of the crown, it does not 
follow that it has been transferred to the State. * * 
* Monarchy is strictly a government for the benefit 
of the king. A republic, on the other hand, is a gov- 
ernment for the protection of the citizen against the 
exercise of all unjust powers. With this as the cardi- 
nal object of the State government, it has no privi- 
leges, but such as are conferred upon it by the Consti- 
tution, by act of the legislature, or such as are neces- 
sary for the due administration of the government. * 
* * If it were true that it,”’ this prerogative, *‘is an 
incident of sovereignty, why is it that the United 
States’ government, which is unquestionably sover- 
eign, as to the management of the revenue to be col- 
lected under the Constitution, have found it necessary 
to pass acts, giving toa debt due to the government 
the preference now claimed for the debt of the State; 
and that in the construction of these acts, the United 
States courts have confined the preference to the 
cases described by the acts?”’’ In this case taxes are 
admitted to be preferred claims on the ground of being 
liens. In Keckley’s Executor v. Keckley, 2 Hill’s Ch. 
256, it is said that ‘“‘the right of the State to be paid 
in preference to other creditors depends now alto- 
gether on the statute law.’’ Two of these decisions in 
South Carolina are founded upon substantial reason- 
ing. They refer to statutes which were passed when 
the law was evidently understood to be against the 
prerogative of the sovereign power, and one of them 
is enforced by decisions in the courts of the United 
States. 

In Maryland, however, the courts have sustained 
the opposite view. The reports do not contain the 
arguments which led to this conclusion. The cases of 
State v. Rogers, 2 Harris & McH. 198, and Murray v. 
Kidley's Administratriaz, 3 id. 171, were decided in the 
last century and are reported without any opivion of 
the court except the mere decisions. The case of 
State v. Bank of Maryland (1834), 6 G. & J. 205, is 
based upon the authority of the two early cases. Bu- 
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chanan, ©. J., there says (p. 226): ‘‘It is too late there- 
fore, at this day, to deny the State’s right at common 
law, to have its debt first paid out of the property of 
its debtor remaining in his hands, and no lien stand- 
ing in the way.’’ These words do not show a very 
emphatic approval of the doctrine. A dictum of Judge 
Ruffin in North Carolina adds weight to the law as it 
standsin Maryland. Hoke v. Henderson, 3 Devereux, 
17. If a selection were to be made between the au- 
thorities in South Carolina and those in Maryland, the 
former, by means of their sound reasoning, might be 
more convincing than the latter. 

The United States courts have recognized the fact 
that the sovereign power as represented by the na- 
tional government has no right of preference inde- 
pendent of the statute-book. The United States form 
a fair example for the State to follow, as they repre- 
seut the king in those matters which are under their 
control. ‘It,’’ the Federal government, ‘‘is clothed 
with the principal attributes of political sovereignty.” 
1 Kent’s Com. 208. In U. 8S. v. Bryan, 9 Cranch (U. 
S. Supreme Court), 387, we find the following: ‘* The 
court is of opinion that Hendrickson was indebted to 
the United States before this act,” preferring the United 
States as creditors, “‘ passed, * * * and that, there- 
fore, the law which secures a priority against the es- 
tates of persons who shall thereafter become indebted, 
does not apply to this case.’? This opinion clearly 
shows that our highest court denies the existence of 
any common-law prerogative touching this matter. 
Another decision of the same character was that in 
U.S. v. Howland, 4 Wheat. 108, where it was held that 
the United States had no priority unless the debtor 
had assigned all his property according to a strict ren- 
dering of the statute. 

The argument used by Chancellor Rutledge in Com- 
missioners v. Greenwood, cited above, derived from 
the statutory direction to executors and administra- 
tors, is of equal force in New York. In the case of 
Receiver of Taxes v. Yonkers, etc., Ins. Co., which af- 
firms the right of the State, it is held that, ‘‘ The State 
not being named in the provisions of the Revised Stat- 
utes relating to the distribution of the estates of in- 
solvent corporations, its rights are not affected by the 
order of preference in payment there enacted, all 
statutes being passed subject to the rights of the State, 
it being an ancient prerogative of the king that his 
rights were not affected by implication, nor unless he 
was expressly named in a statute.’’ In the list of pre- 
ferred claims in the case of testators or intestates (2 R. 
S., p. 87, $27), taxes due to the State find a place. 
Why, it may be asked, were any debts to the State 
there mentioned, if its rights would have been the 
same, had they been passed over in silence? Of course 
there is no objection to a declaratory provision. But 
why in the sections referring to insolvent debtors (2 R. 
S., p. 46, §§ 32, 33) and to receivers of corporations (2 
R. S., p. 470, § 79) is the State omitted? This discrep- 
ancy seems to be significant. It may denote an in- 
tended difference in the order of distribution. There 
may be some slight reason for the distinction. It is 
to be presumed that executors and administrators 
generally have sufficient assets to pay the debts of the 
deceased. Priority of payment would therefore give 
preference to the State only in point of time, as the 
estate is gradually converted into money. But in the 
case of the assignee of a debtor or of the receiver of a 
corporation where the assets are always supposed to 
be insufficient, the preference of taxes would fre- 





quently work hardship among the owners of other 
claims. However this may be, the difference between 
the statutes is important in the settlement of this 
question. 

The argument in favor of the State’s right of prior- 
ity is plainly stated above in the quotation from an 
opinion in the matter of the Columbian Ins. Co., viz. : 
that the people of ‘‘ the State have succeeded to all the 
prerogatives of the British crown, so far as they are 
essential to the efficient exercise of powers inher- 
ent in the nature of civil government.’”’ Can it be 
said that the preference of the State’s claims above 
those of private creditors is essential to the efficient 
exercise of the powers of the State, including the power 
of taxation? The answer to this question will only 
be of force as it is considered in the light of the al- 
ready existing decisions in our own courts and in those 
of the United States, South Carolina, Maryland, and 
the other States, while the arguments drawn from 
the statutes should not be overlooked. It is to be 
hoped that before long the Court of Appeals will finally 
settle this point for us, unless the legislature renders 
such a settlement useless. ERNEstT H. CrosBy. 

——_—_____ 
JUDGMENTS FOR TORTS.—JOINT AND SEYV- 
ERAL WRONG-DOERS. 


SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1876.* 


SrssrIons, plaintiff in error, v. JOHNSON, assignee. 


K.on April 5 mortgaged personal property tu 8. to secure 
indorsements. 8., owing defendant, assigned the mort- 
gage to him to secure the debt. On October 4 K. gave 
to G.a second mortgage for $4,000 (which was u 
pay note of K. indorsed by 8. and G.) on the propert; 
which also covered other property. October 2 K. so 
the property for $6,000, of which sum G. received $3,500 
and defendant $2,500. 8. paid nothing on the secured 
indorsements. November 2 bankruptcy proceedings 
were commenced against K.; and plainti oe 
assignee, who brought action against G. for the $3,500 
received by him, and another for the money paid on 
the notes. The first-named suit resulted in a judg- 
ment for $4,000 which was satisfied, and the second was 
settled for $2,000 and G. was released. Hel ) that 
though the mortgage to 8. was originally valid, he hav- 
ing paid nothing, the sum paid to defendant on it was a 

reference, and defendunt liable to the assignee there- 

or; and (2) that the judgment against G. and its satis- 
faction and the release did not baran action therefor 
against defendant. 

N error to the Circuit Court of the United States 

for the District of Massachusetts. The facts appear 
in the opinion. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Even without satisfaction a judgment against one 
of two joint contractors is a bar to an action against 
the other, within the maxim transit in rem judicatem’; 
the cause of action being changed into matter of 
record, which has the effect to merge the inferior 
remedy in the higher. King v. Hoare, 138 M. & W. 504. 

Judgment in such a case is a bar to a subsequent 
action against the other joint contractor, because the 
contract being merely joint there can be but one re- 
covery, and consequently the plaintiff, if he proceeds 
against one only of two joint promisors, loses his se- 
curity against the other, the rule being that by the 
recovery of the judgment the contract is merged and 
a higher security substituted for the debt. Robertson 
v. Smith, 18 Johns. 477; Cowley v. Patch, 120 Mass. 138; 
Ward v. Johnson, 18 id. 149; Mason v. Eldred, 6 Wall. 


236. 





* This decision was not handed down until the present 
October term, ° 
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But the rule is otherwise where the contract or ob- 
ligation is joint and several, to the extent that the 
promisee or obligee may elect to sue the promisors or 
obligors jointly or severally, but even in that case the 
rule is subject to the limitation that if the plaintiff 
obtains a joint judgment he cannot afterward sue 
them separately, for the reason that the contract or 
bond is merged in the judgment; nor can he main- 
tain a joint action after he has recovered judgment 
against one of the parties in a separate action, as the 
prior judgment is a waiver of his right to pursue a 
joint remedy. 

Different modifications of the rule also arise where 
the controversy grows out of the tortious acts of the 
defendants. Where a trespass is committed by sev- 
eral persons, the party injured may sue any or all of 
the wrong-doers, but he can have but one satisfaction 
for the same injury, any more than in an action of 
assumpsit for a breach of contract. 

Courts everywhere in this country agree that the 
injured party in such a case may proceed against all 
the wrong-doers jointly, or he may sue them all or any 
one of them separately, but if he sues them all jointly 
and has judgment he cannot afterward sue any one of 
them separately; orif he sues any one of them separ- 
ately and has judgment he cannot afterward seek his 
remedy in a joint action, because the prior judgment 
against one ig, in contemplation of law, an election on 
his part to pursue his several remedy. 

Where the injury is tortious the remedy may be 
joint or several, but the rule in this country is that a 
judgment against one without satisfaction is no bar to 
an action against any one of the other wrong-doers. 
Lovejoy v. Murray, 3 Wall. 10; 8. C., 2 Cliff. 196; Liv- 
ingston v. Bishop, 1 Johns. 291; Drake v. Mitchel, 3 
East, 258. 

Sufficient appears to show that the bankrupts, Kane, 
Sprague & Co., on April 5, 1870, mortgaged their stock, 
tools, fixtures and machinery to W. W. Sprague to 
secure him as their ‘indorser; that the mortgagee, 
on the thirteenth of the same month, assigned the 
mortgage to the defendants below as security for a 
debt due from the mortgagee to the assignee of the 
mortgage. On the 4th of October following, the 
bankrupts made a seeond mortgage, including the 
property described in the first mortgage, together 
with other property, to E. A. Goodnow, for $4,000, 
which sum the mortgagee paid to the mortgagee of 
the first mortgage, as the agent of the bankrupts, 
and which he, the agent, used in part to pay three 
notes given by the bankrupts, upon which the mort- 
gagees in both mortgages were indorsers. Eight days 
later the bankrupts sold the whole property covered 
by the mortgages to Nichols and Johnson, and re- 
ceived in payment their notes and those of Henry W. 
Snow, to the amount of $6,000, which. they divided 
between the said mortgagees, as follows; $2,444.40 to 
the first mortgagee and $3,556.60 to the second mort- 
gagee, the said mortgagees releasing their respective 
mortgages. 

Bankruptcy proceedings against the mortgagors in 
the two mortgages were commenced on the 2d uf No- 
vember in the same year, and the plaintiffs were duly 
appointed assignees of the bankrupts’ estate. Subse- 
quently they sued the mortgagee in the second 
mortgage to recover the value of the property cov- 
ered by his mortgage, and judgment was, by agree- 
ment, entered in their favor for $4,000, interest and 
cost, and the evidence showed that the judgment was 


‘ 





satisfied by the judgment debtor. They, the assignees, 
also brought another suit against the same party to 
recover for the preference he obtained when the agent 
of the bankrupts paid three of their notes upon which 
the defendant in the last-named suit was indorser, 
which suit was settled by the payment of $2,000 and a 
release given by the assignees of all their claims against 
the defendant in that suit. 

Beyond doubt the first mortgage was valid, but it 
was given to secure the mortgagee as indorser for the 
mortgagors, and, inasmuch as the defendant failed to 
prove that the mortgagee had taken up any paper on 
which he was so liable, it is evident that the defend- 
ant derived no right to the proceeds of the property 
paid to him by virtue of that mortgage. Nothing 
having been paid by the defendant as indorser for the 
bankrupts, the money paid him for the release of his 
mortgage was plainly a preference by the way of in- 
demnity. Proceedings in bankruptcy were com- 
menced within four months thereafter, and the as- 
signees brought the present suit in the District Court 
against the defendant to recover back the proceeds of 
so much of these notes given to the defendant for the 
release of his mortgage from the bankrupt debtors, 
the claim being that the amount was paid to secure 
the defendant for his indorsements for the insolvent 
debtors, he having reasonable cause to believe that 
they were insolvent, and that the payment was made 
to prevent the property from coming to the assignees 
for distribution and to impede and evade the provis- 
ions of the bankrupt act. 

Service was made and the defendants appeared 
and pleaded the general issue, and that the plaintiffs 
previously recovered judgment against E. A. Goodnow 
for the value of the same property and that the said 
judgment has been fully paid and satisfied. 

Issue being thus raised, the parties went to trial, 
and the verdict and judgment were for the plain- 
tiffs in the sum of $2,786.56 and costs of suit. Excep- 
tions were filed by tha defendant and he removed the 
cause into the Circuit Court, where the parties were 
again heard, and the Circuit Court affirmed the judg- 
ment, and the defendant removed the cause into this 
court. 

Five errors are assigned to the effect following: (1) 
Because the District Court did not instruct the jury 
that the action is not maintainable, the assignees hav- 
ing disaffirmed the sale of the goods and received the 
value of the property. (2) Because the District Court 
did not instruct the jury that the plaintiffs were estop- 
ped by their previous proceedings from maintaining 
the suit. (3) Because the District Court did not in- 
struct the jury that the plaintiffs could only have judg- 
ment for the value of the property, deducting the 
amount previously recovered. (4) Because the Dis- 
trict Court did not instruct the jury that the plain- 
tiffs could not recover the proceeds of the property in 
the hands of the mortgagee so long as any contin- 
gent liability remained. (5) Because the issue sub- 
mitted to the jury, whether the defendant had paid 
any thing for the bankrupts was an immaterial one, if 
there was any outstanding and undischarged indorse- 
ment of the defendant for which he was liable. 

Separate mortgages were held by the defendant and 
the other mortgagee, of different dates, and it appears 
that they were given for entirely different considera- 
tions. Of course ‘the respective mortgagees held the 
property subject to an equity of redemption in the 
mortgagors, and the case shows that the mortgagors 
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sold the respective equities of redemption and distrib- 
uted the proceeds of the sale between the respective 
mortgagees. Throughout the relations of the mort- 
gagees to the insolvent debtors were entirely separate. 
They never held any joint claim against the insolvent 
mortgagors, nor did the mortgagees ever receive any 
joint security from the insolvent debtors for their 
separate claims. Instead of that the respective 
equities of redemption remained in the mortgagors, 
and the conceded facts show that they sold the equities 
and distributed the proceeds between the respective 
mortgagees, showing to a demonstration that there 
never was any joint contract relation between the 
mortgagees and the insolvent debtors. 

Even the proceeds of the sale of the equities of re- 
demption, as distributed between the respective mort- 
gagees, were entirely separate, nor would it make any 
difference if the mortgagees in receiving their re- 
spective portions of those proceeds had acted jointly, 
as it is well-settled law that where the tort is joint the 
injured party may have a joint or several remedy, the 
rule being that a judgment against one wrong-doer 
without satisfaction is no bar to an action against any 
one of the other jomt tort-feasors. Lovejoy v. Mur- 
ray, 3 Wall. 10. 

Joint wrong-doers may be sued separately, and the 
plaintiff may prosecute the same until the amount of 
the damages is ascertained by verdict, but the injured 
party can have only one satisfaction, the rule being 
that he may make his election de melioribus damnis, 
which, when made, is conclusive in all subsequent 
proceedings. Heydon’s Case, 11 Co. 50; While v. 
Philbrick, 5 Greenl. 147; Knickerbocker v. Colver, 8 
Cow. 111; O'Shea v. Kirker, 4 Bosw. 120. 

Without more, these remarks are sufficient to show 
that the theory of estoppel cannot be maintained and 
that the first two errors assigned must be overruled 
for two reasons: (1) Because the relation of joint 
contractors never subsisted between the insolvent 
debtors and the mortgagees to whom the proceeds of 
the equities of redemption were distributed by the 
insolvent mortgagors. (2) Because the mortgagees 
acted separately in accepting certain portions of the 
proceeds of that sale; nor would it have made any 
difference if they had acted jointly, as it is settled by 
all the authorities that when several persons have 
been jointly concerned in the commission of a wrong- 
ful act they may all be charged jointly as principals, 
or the plaintiff may sue any one of the parties sep- 
arately, torts being in their nature several, even when 
the wrongful act was jointly committed. Addison 
on Torts (3d ed.), 939. 

Suppose that is so, still it is insisted by the defend- 
ant that the plaintiff cannot, in any proper view of 
the facts, recover more than the difference between 
the amount paid by the other mortgagee and the value 
of the property distributed. What the plaintiffs claim 
is the amount the defendant received from the insol- 
vent debtors as part of the proceeds of the sale of the 
equities of redemption. Abundant proof is exhibited 
that he received $2,444.40, and it is conceded that the 
whole of that amount remains in the hands of the de- 
fendant. 

Two sums, amounting in the whole to $6,000, were 
received by the plaintiffs of the second mortgagee be- 
fore the present suit was instituted; $4,000 of the 
amount was recovered by judgment in favor of the 
plaintiffs. They also instituted a second suit against 


the same party to recover the amount received by him 





in payment of the notes upon which he was liable as in- 
dorser, which action was compromised by the payment 
to the assignees of $2,000, as appears by the agreed 
statement of facts. Such payment being made the 
assignees executed a release to the defendant in that 
suit of all claims and demands which they, as such as- 
signees, had against him on that account. 

Judgments bind parties and privies, but they do not 
bind strangers, and it is clear that the present defend- 
ant was neither a party nor privy to the action in the 
first suit, nor had he any thing to do with the com- 
promise of the second suit between those parties. 

Enough appears in the evidence to establish that 
theory, but if any possible doubt could otherwise 
arise in respect to the conclusion, the matter is set en- 
tirely at, rest by the verdict of the jury. They were 
told by the court that if the plaintiffs had once re- 
ceived full satisfaction for the proceeds of the sale 
from the other mortgagee, ‘“‘then they can recover 
nothing from the defendant,’ and it follows from 
the verdict that they did not recover in the suits 
against the other mortgagee any thing for the portion 
of notes taken for the sale of the equities which was 
distributed to the defendant in the present suit. All 
that he received remains in his hands, and inasmuch 
as the assignees are not estopped by the proceedings 
against the second mortgagee from prosecuting their 
claim against the defendant for the portion of the 
proceeds of the equities of redemption which was dis- 
tributed to him by the insolvent debtors, it follows 
that the assignee may recover the whole amount of 
that portion without regard to the antecedent pro- 
ceedings against the second mortgagee, which is all 
that need be said in response to the third assignment 
of error. 

[The remainder of the opinion is devoted to imma- 
terial matters. | 

Judgment affirmed. 
————__——___—_ 


NOTES OF RECENT DECISIONS. 


Arrest: assault by police officer : aggravated assault.— 
An officer having a prisoner in custody, who refuses to 
proceed further and pulls away from him, may handle 
him roughly if necessary, or call others to aid him; 
but the officer has no right to assault him to make him 
go when he stops. Sup. Ct., Texas, June 30, 1877. 
Skidmore v. Slate. 

Constitutional law: regulation of inter-state com- 
merce: liability of owner of vessel: statutory construc- 
tion.—Where a vessel running upon the ocean between 
ports of the same State carries merchandise between 
such ports, destined to points in other or foreign 
States, on through bills of lading, or carries passengers 
between such ports, destined to points in other States 
or foreign countries, upon through tickets, she is en- 
gaged in inter-state and foreign commerce, and, as 
an instrument of such commerce, is subject to the 
regulating power of Congress; and the provisions of 
section 4283 of the Revised Statutes, limiting the 
liability of owners, are applicable to such vessel. Where 
such a vessel also carries merchandise from one port 
to another port of destination in the same State, the 
provisions of section 4283 of the Revised Statutes, 
limiting the liability of owners of vessels for losses 
occurring without their privity or knowledge, are ap- 
plicable to such merchandise, as well as to merchandise 
destined to other States or foreign countries. A party 
using for the transportation of his goods an instru- 
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ment of commerce, which is subject to the regulating 
power of Congress, must use it subject to all the limi- 
tations imposed upon its use by Congress. The word 
“ privity’ of the owner, used in section 4283 of the 
Revised Statutes, means some fault or neglect in which 
the owner of the vessel personaily participates; and 
“knowledge,” as used, means some personal cogniz-~- 
ance, or means of knowledge, of which he is bound to 
avail himself, of a contemplated loss, or of a condition 
of things likely to produce or contribute to a loss, 
without adopting appropriate means to prevent it. 
Where the owner is a corporation, the privity or 
knowledge of the managing officers of thejcorporation 
is privity or knowledge on the part of the corporation 
itself. U.S. Cire. Ct., California. Lordv. The G. N. 
& P. 8. 8S. Co. (San Fran. L. Jour.). 

Contract: note made on Sunday.—A note for the 
purchase-money of land, executed on Sunday, is void, 
although the trade for the land was made the day 
before, and the note was taken on the day in question, 
solely to accommodate the maker. Inasmuch as tbe 
plaintiff was a party to the illegal agreement that the 
note should be made on Sunday, the courts will not 
aid either party to enforce its collection, but leave the 
parties where it finds them. Sup. Ct., Georgia, Oct. 2 
1877. Morgan v. Bailey. Re 

Corporation: special charter: inswrance company: 
ultra vires: re-insurance.— An insurance company in- 
corporated under a special act is as much subject to 
the general insurance law of the State as if incorpo- 
rated under the general law of the State. The direct- 
ors and officers of a mutual life insurance company 
have no power in the name of such company, against 
the wishes of any of its policy-holders, to transfer all 
its assets to another company, under the pretense of 
reinsurance, or otherwise, and a contract entered into 
for such purpose is ultra vires and void as to such dis- 
senting policy-holders. The power given to an insur- 
ance company in its charter to reinsure any risk or 
risks of said company does not empower it in one 
contract to reinsure all its risks, dispose of all its as- 
sets, turn its policy-holders over to a stranger company, 
and thus deprive itself of the power to insure. St. 
Louis Court of Appeals, Jan. 29,1877. Price v. St. 
Louis Mut. Ins. Co. (Cent. L. Jour.). 

Damages: measure of, in breach of contract.—In a 
suit for breach of contract to deliver specific articles 
at a certain time, the measure of damages is the high- 
est price for which said articles might have been sold 
from the time of such failure to deliver them to the 
time of trial. Sup. Ct., Texas, April 28, 1877. Heil- 
raner v. Douglass (Texas L. Jour.). 

Former conviction: conviction by court having no ju- 
risdiction.— Appellant was indicted for an aggravated 
assault; tried and convicted of asimple assault. In 
support of a plea of autrefois convict, he offered a trans- 
cript of the mayor’s court of McKinney. The State 
objected, because the mayor's court had no jurisdic- 
tion of the offense, which objection was sustained. 
Held, that the plea of autrefois convict presented no 
defense to the prosecution in this case; that the Con- 
stitution of 1869 repealed so much of the laws as con- 
ferred upon mayors the jurisdiction of justices of the 
peace. Sup. Ct., Texas, June 30, 1877. Bingham v. 
State. 

Former conviction: when a bar: plea of pardon.— 
Where the defendant was tried and convicted for a 
conspiracy to defraud the government out of the taxes 





due on whisky distilled by the several parties named 
in the indictment, and it was alleged that, in pursu- 
ance of that conspiracy, ether parties than defendant, 
who were his co-conspirators, did unlawfully remove 
said whisky, held, that such conviction would be a 
bar to another indictment against the defendant, charg- 
ing him with aiding and abetting this same removal, 
and that the plea of pardon is a bar to the present 
suit. U. 8S. Cire. Ct., E. D. Missouri, Sept. 28, 1877. 
United States v. McKee (Chicago Leg. News). 

Juror; remarks made by, to escape jury duty: dis- 
closing conduct in jury room.—Grossly improper re- 
marks by a juror before his qualification may be ex- 
plained by him, and if made solely for the purpose of 
avoiding jury duty,they will not render him incompe- 
tent. A juror will not be heard to impeach the ver- 
dict by disclosures of what took place in the jury- 
room in the course of the deliberations. Sup. Ct., 
Georgia, Oct. 2, 1877. Moughon v. State. 

Mortgage: deed and defeasance: unrecorded defea- 
sance.—-An absolute deed and defeasance, made at the 
same time, constitute a mortgage; but, if the defea- 
sance be not recorded, it is to be considered as an un- 
recorded mortgage, and postponed to a judgment of 
subsequent date, notwithstanding the absolute deed 
has been duly recorded. Sup. Ct., Pennsylvania, May 
28, 1877. Corpman v. Baccastow. 

Shipping: duty of owner in fitting up ship: seawor- 
thiness: master and crew: compasses.—The owner is 
bound to exercise the utmost care in the selection of a 
competent master and crew, and in providing a vessel 
in all respects seaworthy; and if, by reason of any 
neglect or fault in these particulars, a loss occurs, the 
owner is in privity within the meaning of the statute. 
If the owner exercises due care in the selection of the 
master and crew, and in providing a seaworthy vessel, 
and a loss afterward occurs, without his privity or 
knowledge, through the negligence of the master or 
crew,or from some secret defect in the ship or its equip- 
ments, which could not have been discovered or 
avoided by the exercise of proper care on his part, the 
owner's liability is within the limitation of the stat- 
ute. In order to be seaworthy a ship must be fur- 
nished with suitable compasses. Where a vessel is 
properly officered and manned, and in all respects sea- 
worthy, when she leaves port, and a loss occurs from 
the subsequent negligence of the master or crew, 
or from other causes arising during the voyage, with- 
out the privity or knowledge of the owner, the owner’s 
liability is within the limitations prescribed by the 
statute. Where the ship is provided with several cor- 
rect compasses, and one compass, from any cause, de- 
viates, if the master, by the exercise of ordinary care 
and skill, can discover the deviation, and correct the 
deviating compass by the others, and thus be able to 
steer the proper courses, the ship is, in this respect, 
seaworthy. U.S. Cire. Ct., California. Lord v. The 
G. N. & P. 8. 8S. Co. (San Fran. L. J.). 

Title: to personal property: of agent or factor in goods 
for sale.—Plaintiffs delivered to one Miller a stock of 
liquors to sell on commission, as their agent or factor, 
for them and in their name, with the understanding 
that Miller would open a store, proceed to sell the 
goods, bear all the expenses of carrying on the busi- 
ness, account to plaintiffs for the proceeds at an agreed 
invoice price, retaining as compensation for his ser- 
vices and expenses whatever might be realized there- 
from over and above such invoice price: it being also 
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agreed that plaintiffs should have the right of absolute 
control over the goods at all times. Held, that Mil- 
ler had no leviable interest in such property liable to 
seizure on execution. Sup. Ct., Minnesota, Sept. 28, 
1877. Bentz v. Gussell (N. W. Rep.). 
——__~___—_ 
RECENT BANKRUPTCY DECISIONS. 
FRAUD. 


1. False swearing and fraud: omission of worthless 
debt from schedule.—If a bankrupt honestly regards a 
judgment held by him as worthless, he is not charge- 
able with false swearing or fraud if he omit it from 
his schedule. Even if it has value as an asset, and he 
considers it as having value, still its omission must be 
intentional in order to charge him with false swearing 
or fraud. U. 8. Dist. Ct., W. D. Michigan. In re 
Winsor, 16 Nat. Bankr. Reg. 152. 

2. Keeping proper books of account.—A merchant or 
trader who, prior to his becoming such, has kept books 
of account showing the state of his affairs, is not re- 
quired to carry their contents or any part of them 
into his books opened and kept as a trader, in order 
to satisfy the requirement of the statute as to a bank- 
rupt keeping proper books of account while he is a 
merchant or tradesman. Keeping proper books of ac- 
count, within the meaning of the bankrupt act. is the 
keeping of an intelligent record of the merchant’s or 
tradesman’s affairs, and with that reasonable degree 
of accuracy and care which is to be expected from an 
intelligent man in that business, and a casual mistake 
therein will not prevent a discharge. Ib. 

8. Entry of chattel mortgage.—It is not required 
that a chattel mortgage given to secure a debt shall 
be entered upon the merchant’s or trader’s books. 
An entry of notes upon the fly-leaf of the blotter is 
sufficient. Ib. 

PARTNERSHIP. 

1. Dissolution of: retiring partner must not impair 
partnership fund to detriment of creditors.— If, on dis- 
solution of a copartnership, the retiring partner takes 
out a portion of the assets of the firm for his individ- 
ual use, he must do so without impairing the fund to 
which the creditors have the right in equity to look for 
payment; and it must be made clearly to appear that 
such remaining fund is ample. U. 8. Dist. Ct., Wis- 
consin. In re Sauthoff & Olson, 16 Nat. Bankr. Reg. 
181. 

2. Insolvent partnership: retiring partner: home- 
stead.—Where a copartnership is insolvent, or is pos- 
sessed of assets not more than adequate for the pay- 
ment of debts, one member of the firm cannot upon 
retiring rightfully withdraw beyond the reach of cred- 
itors, and to their injury, a portion of the assets and 
make a personal appropriation of those assets by plac- 
ing them in the form of a homestead. Under such 
circumstances, though it takes the form of a home- 
stead, the property is as much within the reach of a 
court of equity as before; and no such change in its 
character can give it new sacredness, or endow its 
possessor with new privileges in its ownership or use. 
Ib. 

SURETYSHIP. 

1. When assignment of equitable estate to indemnify 
sureties valid: .consideration.—In North Carolina a 
bond for title given on an executory contract for the 
purchase of lands conveys an equitable estate in the 
land to the vendee which is assignable. An assign- 
ment of such estate to indemnify sureties, made with- 








out intent to delay or defraud creditors, is valid, and 
the assignee is entitled to priority over judgment cred- 
itors of the assignor. Such assignment is valid al- 
though no money is paid; the debt upon which the 
sureties are liable furnishes a sufficient consideration 
to support it. It need not be registered to be availa- 
ble against creditors, unless the time limited by stat- 
ute for the registration of the bond has expired. U. 
S. Dist. Ct., W. D. North Carolina. In re Reynolds, 
16 Nat. Bankr. Reg. 158. 

2. When sureties regarded as creditors.—Where the 
principal on a debt is insolvent, the sureties, in respect 
to their liability, are regarded in equity as creditors, 
and may retain any funds of the principal in their 
hands, even against an assignee for value, without no- 
tice. Ib. 

3. What assignable.—An interest in lands, acquired 
at an administrator’s sale, where the administrator 
has not made title, is assignable; and such assignment 
need not be registered under the laws of North Caro- 
lina in order to be valid against creditors. Such 
equitable interest is liable to the liens of judgment 
creditors, subject to the equities of a surety of the 
debtor who holds a prior assignment thereof as in- 
demnity for his liability. Ib. 

ee 


RECENT ENGLISH DECISIONS. 


ATTORNEY AND CLIENT. 

Principal and agent: solicitor receiving money for his 
client: payment by solicitor in to his private account: 
money earmarked.—B., a solicitor, was employed by the 
trustee for the sale of an estate, his duty being to 
receive the purchase-moneys and pay them in to the 
trustees’ banking account. B. received large sums, 
paid them in to his private account, and died insol- 
vent. His banking account at his death showed a large 
credit principally made up of specific sums which cor- 
responded with receipts by him on account of sales of 
the trust estate. Held, that these specific sums 
could be followed by the trustees, and that there could 
not be a set-off allowed in respect of sums alleged to 
have been paid by B. on account of the trust estate. 
Decision of Malins, V. C., affirmed on appeal. Ch. 
Div., April 13. 1877. Birt v. Birt, 37 L. T. Rep. (N. 
8.) 943. . 

DAMAGES. 

Trespass: coal mine: remoteness of damage.—The 
defendant trespassed on the plaintiff's coal mine and 
worked part of the coal, leaving large pillars of coal 
unworked. Evidence having been brought to show 
that the coal left unworked was rendered practically 
worthless. Held, that damages in respect of the coal 
so left were not too remote; and an inquiry ordered. 
Ch. Div., August 7, 1877. Williams v. Raggett, 37 L. T. 


Rep. (N. 8.) 96. 
MARINE INSURANCE. 


Sub-agent of broker: lien on policies for premiwms 
paid by him: notice.—Plaintiff, a shipowner, employed 
S. & Co., insurance brokers, to effect marine insur- 
ances for him. 8. & Co. had acted as plaintiff's brokers 
for about three years previously, and the ordinary 
course of business was for plaintiff to pay S. & Co. on 
monthly accounts between them. 8S. & Co. effected 
the insurances through defendant, as a sub-agent, who 
paid the premiums. Defendant had notice through- 
out the transaction that S. & Co. were acting as 
brokers for plaintiff, and also knew the ordinary 
course of business between plaintiff and S. & Co., as 
to monthly payments, but the plaintiff did not know, 
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until after the policies had been effected, that S. & Co. 
had employed defendant or any one else to effect 
them. Plaintiff, in one of his usual monthly settle- 
ments with S. & Co., was debited with the amount of 
the premiums on the policies, but the policies re- 
mained in defendant’s hands. 8S. & Co. never paid 
defendant the amount of the premiums. A loss oc- 
curred on the property insured, and plaintiff brought 
an action against defendant to recover the policies. 
Held (reversing the decision of the Exchequer Divis- 
ion), that the defendant had a lien on the policies for 
the amount of the premiums paid by him. Ct. App., 
May 31, 1877. Fisher v. Smith, 37 L. T. Rep. (N. S.) 


18. 
RESTRAINT OF TRADE. 


Covenant not to advertise former trade connection: 
breach : injunction.—A, for valuable consideration, cov- 
enanted with B that he would not carry on certain busi- 
nesses within ten miles of the town of O., and would not 
** by publication, advertisement, circular, or otherwise 
hold himself out to have been, nor seek to induce 
others to believe him to have been, formerly connected 
in trade, either as partner, manager, or servant, with 
B.” A and B had carried on business in copartner- 
ship at M. and O., and B still continued to carry on 
business at those places. Held, that the covenant was 
not unnecessarily wide for B’s protection, nor in gen- 
eral restraint of trade; and that an advertisement is- 
sued by A, in which he described himself as ‘late of 
O. and formerly of M.,’’ was a breach of the covenant, 
and an injunction granted accordingly. Ch. Div., 
May 3, 1877. Wolmerhausen v. O’ Connor, 36 L. T. Rep. 
(N. 8.) 921. 

SALE OF REAL ESTATE. 

Vendor and purchaser: contract by letters : descrip- 
tion of vendors: *‘ proprietors:”’ stipulation for formal 
contract: condition precedent: statute of frauds. — 
Certain real estate was offered for sale in lots delin- 
eated upon a plan on which various conditions were 
printed, the last of the conditions being that each 
purchaser would be required to sign a contract em- 
bodying the foregoing conditions, and providing (inter 
alia) for the completion of the purchase at the expira- 
tion of not more than two months from the date of 
the contract. A purchaser made a verbal offer to the 
agent of the owners to purchase certain lots for £1,000. 
The agent told him that he must purchase subject to 
the conditions on the plan, and promised to submit 
his offer to the proprietors. Having done so, the agent 
wrote to the purchaser that ‘‘the proprietors’’ had 
agreed to accept his offer to purchase the specified 
plots for £1,000, subject to the conditions and stipula- 
tions printed on the plan, and that he had requested 
the solicitors to forward him the agreement for pur- 
chase. The purchaser wrote in reply that his offer had 
better be reconsidered, unless the proprietors were 
prepared to leave him at liberty to delay building if 
he thought fit, to which the agent replied that his 
former letter was not intended to convey a conditional 
acceptance of the offer, and that the purchaser was at 
liberty to do as he might think best about building. 
Shortly afterward a formal contract was sent to the 
purchaser, who thereupon wrote repudiating the con- 
tract and refusing to complete. On an action by the 
vendors for specific performance of the alleged con- 
tract, held (agreeing with Jessel, M. R.), that the word 
“ proprietors’’ was a sufficient description of the 
vendors to satisfy the statute of frauds, but (differing 
from Jessel, M. R.) that specific performance ceuld 





not be decreed, inasmuch as there was no final con- 
tract between the parties, the signing of a formal con- 
tract being on the construction of the documents a 
condition precedent to the parties being bound. Ct. 
App.,. June 8, 1877. Rossiter v. Miller, 37 L. T. Rep. 


(N. 8.) 14. 
SHIPPING. 


Carriage of merchandise: warranty of seaworthiness : 
ship seaworthy whilst lying in port of loading, but be- 
coming unseaworthy at time of sailing on voyage with 
cargo on board.—The implied warranty of seaworthi- 
ness into which the owner of a ship enters with the 
owner of her cargo, attaches at the time when the 
perils of the intended voyage commence, that is, when 
she sets sail with the cargo on board for her port or 
destination; and this warranty is broken if she is 
then unfit to encounter these perils, although she may 
have been seaworthy whilst lying in the port of load- 
ing, and also at the times of starting from her anchor- 
age for and arriving at the place of loading appointed 
by the charterer, and of commencing to take on board 
her cargo. The defendants were the owners of a ves- 
sel, and chartered her for a voyage to D., from the 
port of S., where she was then lying in a seaworthy 
condition. Pursuant to the terms of the charter- 
party, and by the orders of the plaintiff, the vessel pro- 
ceeded to a wharf situate in the port of S., and there 
loaded on board a cargo of cement belonging to the 
plaintiff. At the time when she commenced taking 
in the cargo she was seaworthy; but by the time of 
setting sail on her voyage she had from some unknown 
cause become unseaworthy. The defendants were not 
guilty of negligence in sending her to sea in the con- 
dition in which she then was. Soon after starting from 
S. she began to leak; but the wind being fair for the 
voyage to D., the master resolved to keep his course 
for D., and he was not guilty of any negligence in not 
returning to S. The vessel did not reach D., but 
foundered at sea, and the plaintiff's cargo of cement 
was totally lost. Held, that the warranty of seawor- 
thiness implied by law upon entering into the charter- 
party had been broken, and that the plaintiff was en- 
titled to recover the value of the cargo shipped by him 
on board the vessel. Cohn v. Davidson, L. R., 2 Q. B. 
D. 455. 

STATUTE OF FRAUDS. 

Parol promise to give house: agreement in considera- 
tion of marriage: possession: part performance: in- 
cumbrances: statute of frauds.—A father, whose 
daughter was about to be married, verbally promised 
her and her intended husband that he would give 
them a certain leasehold house as a wedding present 
for his daughter. With this view he had just pur- 
chased the house, which was subject toa charge in favor 
of a building society. Immediately on the marriage 
the young couple entered into possession of the house, 
and remained there until the father’s death, paying 
the ground rent rates and taxes, but no rent being de- 
manded of them by the father. A few years after- 
ward the father died intestate, £100 still remaining 
due to the building society in respect of the charge 
upon the house. Held, affirming the decision of 
Malins, V. C., that the giving possession of the house 
was a part performance sufficient to take the case out 
of the operation of the statute of frauds, and that the 
agreement to give the house, without any mention of 
incumbrances, being established, the husband and 
wife were entitled to have an asssignment of the house 
free from incumbrances, and to have the balance due 
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to the building society paid out of the intestate’s 
estate. Ct. App., June 19, 1877. Ungley v. Ungley, 37 
L. T. Rep. (N. 8.) 52. 
—_——_>___—. 
BOOK NOTICES. 


WAr?T’s ACTIONS AND DEFENSES. 


A Treatise wpon some of the General Principles of the Law, 
whether of a legal or equitable nature, including their re- 
lations and application to actions and defenses in gen- 
eral, whether in Courts of Common Law or Courts in 
Equity ; and equally adapted to courts governed by 
Codes. By William Wait, Counselor at Law. Volume 
Il. Albany: William Gould & Son, 1877. 

HIS is the second volume of Mr. Wait’s great work 
now in process of publication, and which is intended 

to embrace the whole body of the law relating to civil 
actions and defenses. This volume covers these sub- 
jects: Carriers, Action on the Case, Cemeteries, Cer- 
tiorari, Charities, Charter-Party, Chattel Mortgages, 

Nature and Ownership of Chattels, Choses in Action, 

Churches (including religious corporations), Commoda- 

tum or Loan for use, Common Law, Contribution, Cor- 

porations, Action of Covenant, Covenants, Creditor’s 

Bill, Damages, Death, Action of Debt, Deeds, Deposit, 

Detinue, Bill or Suit for Discovery, Divorce, Domicile, 

and Easements. The plan, purpose and scope of this 

work were noticed and explained by us in a review of 
the first volume at page 215 of volume 15 of this jour- 
nal, and we need only say that the present volume is, 
in every respect, fully up to the promise made in the 

first volume. The work, when completed, will be a 

valuable addition to the legal compilations of the age. 





WoopMan & Tipy’s Forensic MEDICINE. 
Forensic Medicine and Toxicology. By W. B. Woodman, M. 
D., and C. M. Tidy, M.B. 1 vol., 8vo., pp. 1083. Phila- 
delphia: Lindsay & Blakiston, 1877. 

This is a valuable work, but for medical experts 
only, for, instead of being, as its title imports, a 
treatise on Forensic Medicine, it is more properly a 
treatise on the practice of medicine in its incidental 
relations to chemistry and the administration of jus- 
tice. The authors must have so intended it them- 
selves, when in their volume of 1,083 pages they de- 
voted nearly 500 to the chemistry of poisons alone, 
with chapters upon the surgery of wounds, surgical 
fever, diet- tables, the law of projectiles, and only some 
seventy-five pages to the great subject of mental un- 
soundness. Even on this topic they have given us 
descriptions alone of the medical aspect in gross of 
insanity, represented by some forty cases, while at the 
same time omitting to give us the judicial aspects of 
these cases or telling us what principles they serve to 
illustrate in the law of insanity. We have no fault to 
find with the authors, because being physicians they 
write as physicians, and we take pleasure in bearing 
witness to the great variety of physical topics they 
have embraced in their work, and the skillful manner 
in which they are handled. It cannot be otherwise 
than a most valuable contribution to the boundless 
subject of medical jurisprudence, but must always 
remain a practically incomprehensible volume to law- 
yers, nor is this to be wondered at. It has long ago 
been admitted that no work on medical jurisprudence 
can be successfully written either by a physician or a 
lawyer, and the history of the literature of that sub- 
ject fully justified this assertion. In every case where 
this has been attempted it will be found to be the in- 
variable rule, and one in complete consistency with 
the despotism of professional training, that the physi- 





cian sees and writes best when he writes as a physi- 
cian, and the lawyer, in like manner, when he confines 
himself alone to legal topics. The two most useful 
works ever written upon medical jurisprudence, in 
point of utility to lawyers, were works cf combined 
authorship, the first being that of Paris and Fon- 
blanque, in England, and the next that of Wharton 
and Stillé, in our own country. And the merit of 
these works lies in the simple fact that in each, the 
medical topics were treated by a physician and the 
legal ones by a lawyer. For practical utility, there- 
fore, these works, other things being equal, may be 
considered as models of what a legal treatise on this 
subject should be. Should any lawyer, however, de- 
sire to sound the depths of such physical topics as are 
treated in this volume, he will be abundantly re- 
warded. It is not only well written, but profusely 
illustrated by colored drawings, thus giving an excep- 
tionally high value to the discussion of the subjects 
embraced in the text. 


MAINE Reports, Vout. LX VI. 


Reports of Cases in Law and Equity determined_by the Su- 
pone Judicial Court of Maine. By Josiah D. Pulsifer, 
Reporter to the State. Maine Reports, Volume LXVI. 
Portland, Me.: Dresser, McLellan & Cc., 1877. 


This volume appears to contain a large number of 
valuable cases. Among them we notice the following: 
Adams v. Blethen, p. 19: The liabilities implied by in- 
dorsing a promissory note can be qualified or restricted 
only by express terms. Wing v. Wing, p. 62: The 
words ‘‘ A B stole windows from C D’s house,” are not 
in themselves actionable as imputing eithera charge of 
larceny, or an act of malicious mischief upon real es- 
tate. Haverly v. Bass, p.71: A statute conferring 
upon municipal officers power to remove a person in- 
fected with a disease dangerous to public health, is not 
unconstitutional. Meader v. White, p. 90: A loan of 
money made on the Lord’s day is void, and a promise 
to repay it cannot be enforced. Ladd v. Patten, p. 97: 
A contracted to pay B a stipulated price to do certain 
work, and ‘to find help’ to aid him. B used a ma- 
chine owned and invented by him in the work, which 
dispensed with the need of ‘‘help.’’ Held, that A was 
not liable to pay for the use of the machine. Dilling- 
ham y. Blood, p. 140: A note given for intoxicating 
liquors sold in violation of law, is good in the hands of 
a bona fide purchaser for value and without notice, and 
of his assignee who had notice when he took the note. 
Ryder v. Mansell, p. 167: The rule forbidding a tenant 
to deny his landlord’s title applies between the hirer 
and letter of a house standing upon the land of a third 
person as personal estate. Inhabitants of Stockton v. 
Staples, p. 197: The domicile of a party in any particu- 
lar locality is acquired by a union of intent and of 
presence. Lindsay v. Hill, p. 212: In order to render 
a contract void for usury, it must be tainted with that 
offense at its inception, but a subsequent receipt of 
usurious interest upon a valid contract will render the 
lender liable to the penalty or forfeiture incurred. 
Averill v. Longfellow, p. 287: A claim for damages for 
assault and battery is notassignable. Little v. Boston 
and Maine Railroad, p. 230: A common carrier is lia- 
ble for the loss of a parcel, however valuable, though 
ignorant of its contents, unless he make a special ac- 
ceptance. While v. Bradley, p. 254: Ways of necessity 
over adjoining land of a grantor do not include ways 
of convenience to all parts of the lot granted. State 
v. Haynes, p. 307: The owner of a dwelling-house who 
burns it in the night time is not liable to indictment 
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for arson under the common law. Larabee v. Sewall, 
p. 376: Where two alternatives to avoid collision are 
presented to the traveler on the highway, either of 
which might be chosen by a prudent person, it is not 
negligence to take either. Proprietors of Baptist 
Meeting-House v. Webb, p. 398: A corporation is not 
dissolved by merely neglecting to exercise its corporate 
powers. Proprietors of Union Meeting-House v. 
Powell, p. 400: The owners of pews in a meeting-house 
owned by acorporation have simply an easement in 
the freehold. Shanny v. Androscoggin Mills, p. 420: 
The servant whose duty it is to keep machinery in re- 
pair is not a fellow-servant with the one using it, so 
as to exempt the master for liability to the latter for 
the neglect of the former. State v. Maine Cent. R. R. 
Co., p. 488: Immunity from taxation is not one of the 
franchises of a corporation. Cragin v. Cragin, p. 517: 
A procured a policy upon his life ‘‘ for the benefit of 
his wife and children,’’ and had it made payable to 
them, and died intestate. Held, that the policy will 
not go to the administrator as assets, but to the bene- 
ficiaries by virtue of the contract, and not by descent. 
The reporting is excellently done, and the volume is 
well printed and bound. 





SmitrH’s ELEMENTS OF THE LAWS. 


Elements of the Laws, or Outlines of the System of Civil 
and Criminal Laws in force in the United States and in 
the several States of the Union. Designed asa text book 
and for general use, and to enable any one to acquire a 
competent knowledge of his legal rights and privileges 
in all the most important political and business rela- 
tions of the citizens of the country, with the principlés 
upon which they are founded, and the means of assert- 
ing and maintaining them in civil and criminal cases. 
By Thomas L. Smith, late one of the Judges of the Su- 
preme Court of the State of Indiana. New and revised 
edition. Philadelphia: J. B. Lippincott & Co., 1877. 

This work is intended as an elementary treatise cov- 
ering the entire field of legal science, and giving gen- 
eral principles in a concise form fitted for popular 
study and reading. It appears to us to be a very excel- 
lent book; the best that we have yet seen for the pur- 
pose it is designed. Most treatises purporting to give 
the law inashape fitted for popular study, are very 
unsatisfactory productions, and do little to aid an un- 
professional man in obtaining an insight into the mys- 
teries of the law. ‘The book, however, if carefully 
read, cannot fail to impart an excellent knowledge of 
the general principles — enough to meet the needs of 
those not designing to become lawyers. It will also 

be found useful to the law student, being as good a 

book as he can start in, and we would recommend it 

to every young man who hopes to join our profession. 

The book is well printed aud bound, but lacks an index, 

which detracts from its value. 


Bump on BANKRUPTCY, TENTH EDITION. 


Law and Practice in Bankruptcy. The Practice in Bank- 
ruptcy; with the Bankrupt Law of the United States as 
amended, and the Rules and Forms, together with 
Notes referring to all decisions, reported to Septem- 
ber 1, 1877. By Orlando F. Bump, Register in Bank- 
ruptcy. Tenth edition. New York: Baker, Voorhis 
& Co., 1877. 


Bump on Bankruptcy has long been recognized as 
the standard work upon the subject upon which it 
treats, aud each succeeding edition places it farther 
out of the reach of rivalry. The present edition is, 


in many respects, much superior to any of its prede- 
cessors. It contains references to all cases reported up 
to September 1, 1877, and in addition all cases decided 
under thé acts of 1800 and 1841, so far as they are ap- 
plicable, are cited, so that the work contains refer- 





ences to every thing of value that has ever been decided 
in this country. And it embraces not only such cases 
as pertain to practice in bankruptcy, but also those 
having to do with collateral questions arising out of 
bankrupt cases, such as constitutional law, the rights 
of the assignee, suits to recover choses in action, the 
limitation of two years, and the effect of a discharge, 
questions that are continually arising in litigations in 
State courts. The volume is, therefore, of value, not 
merely to those of the profession who attend to bank- 
rupt practice, but to every practicing lawyer. The aim 
of the author has been, as he states in his preface, to 
make a practical, not a theoretical work, to show what 
is established, not what may be decided, to follow 
rather than anticipate decisions, to furnish a useful 
guide rather than brilliant theories. The success which 
the work has met has justified the wisdom of this aim. 
As the work in its previous editions is well known to 
the profession, we need only say that the present edi- 
tion is fully up to the former ones in execution, and 
superior to some of them in the style in which it is 
produced. We would, however, make a criticism upon 
the author’s method of citation. He denotes the 
Pennsylvania State Reports as simply ‘‘ Penn.” The 
official name of the reports is ‘‘ Pennsylvania State,” 
and they should always be cited as “* Penn. St.” or 
“Pa. St.” Any other way of citing them is apt to 
mislead. 


ANGELL ON WATER-COURSES, SEVENTH EDITION. 


A Treatise on the Law of Water-Courses ; with an Appendix 
containing Statutes of Flowing, and Forms of a ang 
tion. By Joseph K Angell. Seventh edition, revised 
and very much enlarged by the addition of new matter 
to the text, and notes. By J. C. Perkins, LL. D. 
Boston: Little, Browu & Company, 1877. 

The editor of this edition of this standard work has 
made numerous important additions to the case law 
embodied therein, all the important and leading 
cases on the subject that have been published since 
the sixth edition was issued in 1869, being embraced. 
Besides, he has added, in an appendix, various concise 
aud convenient forms adapted to proceedings to ob- 
tain redress for injuries done by water and water- 
courses, collected from authentic and approved sources. 
These forms are peculiarly adapted to the method of 
procedure prevailing in Massachusetts, but will be 
found useful in the way of suggestion to practitioners 
in other States. The work in its earlier editions has 
been so long before the profession, and is so well 
known, that any thing we might say in its commenda- 
tion would be needless. It is, as formerly, elegantly 
printed and bound, and is a book that every lawyer of 
learning or taste would love to see in his library. 





TOWNSHEND’sS LAW OF SLANDER AND LIBEL. 


A treatise on the Wrongs called Slander and Libel and on the 
Remedy by Civil Action for these Wrongs. To which is 
added in this Edition a chapter on Malicious Prosecu- 
tion. ByJohn Townshend. Third Edition, New York: 
Baker, Voorhis & Co., 1877. 

There are few American law writers deserving of 
more unstinted commendation than Mr. Townshend. 
While his performances have not been numerous, they 
have been uniformly good. The work that his hands 
find to do is done with a pains-taking and an honesty 
which are the exception and not the rule among the 
law writers of to-day. This Treatise on Slanper and 
Libel is his chief work, and it is one on which he may 
safely rest his reputation. In the scientific method 
in which he has treated his subject, in the excellence 
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of the arrangement, in the clear statement of legal 
principles, in the lucid analysis of cases, and in the 
thorough and complete research evinced, he has in 
this edition equaled at least the effortsof Mr. Starkie 
and of Mr. Folkard in the same field. 

The present edition differs from the preceding in 
containing several hundred additional references to 
decisions in the American, English, Irish, Scotch, 
Canadian and Australian reports, and also in the addi- 
tion of a chapter upon Malicious Prosecutions. It 
contains a very complete collection of the cases to the 
present time. Of the merits of the book it is unneces- 
sary to speak in detail, since a work that has so soon 
reached a third edition cannot be a stranger to the 


profession. 
—_—_—__— 


CORRESPONDENCE. 


Mr. BARBoUR’s DIGEST. 
To the Editor of the Albany Law Journal: 

Srr— Referring to my complaint that certain cases 
bearing upon the question of ‘ Set-off,’’ are not to be 
found under that head in the ‘‘ Digest of New York 
Reports,” “O. L. B.’? (Mr. Barbour I presume), in 
your issue of October 20th, says: “ It ought to be held 
a sufficient answer (if it be true) that they do not be- 
long there.”* 

How effectually he disposes of his parenthetical “if 
it be true,’’ and proves the cases to belong where [ 
placed them, I leave the readers of your valuable 
journal to determine, while I assign a few reasons why 
the disagreements of digesters respecting ‘‘ the precise 
method of marshaling cases decided,’’ have nothing to 
do with the subject of my complaint. 

First. The cases of Smith v. Felton and Smith v. Fox 
admit of no such disagreement, because the sole ques- 
tion in each case is one of set-off, which the court be- 
low refused. As reported, the decision in the latter 
case is simply: ‘ Held error, on authority of Smith 
v. Felton, 48 N. Y. 419,’ which plaiuly will not admit 
of its being cited elsewhere than under such prior 
ruling. 

Second. In point of fact there exists no such dis- 
agreement among the digesters in regard to these 
cases. ‘ 

In Brightly’s Digest of New York Reports, both are 
found under “ Set-off,’’ vol. 2, p. 3435, and nowhere else. 
See table of cases. In Abbott’s New York Digest, the 
former case is found under ‘“ Set-off,’’ in vol. 5, p. 514, 
and nowhere else; the latter case, strange to say, is not 
to be found in that valuable work. See table of cases. 
In the index to 43 N. Y., Smith v. Felton is found 
under ‘ Equitable Set-off,’’ ‘“‘ Partnership,”’ and ‘ As- 
signee for Benefit of Creditors,” and in the index to 
48 N. Y., Smith v. Fox is found under “ Set-off”’ 
and *“‘ Assignment for Benefit of Creditors.” So far, 
no disagreement among the digesters is manifest, for 
all agree in placing the cases under ‘“ Set-off,’’ where 
they properly belong. It was specially reserved for 
Mr. Barbour, by misplacing the cases, to furnish the 
disagreement, and for ‘‘O. L. B.” to advance it in 
mitigation of the mistake. 

“ Bathgate v. Haskin,” says ‘‘O. L. B.,’” “is not a 
case of set-off, but of counter-claim. The reporter's 
head-note contains not one word respecting set-off.” 
Are we to infer from this statement that the ‘‘ Digest 
of New York Reports”’ is based upon the reporter’s 
head-notes? If so, its value as an original work is 


considerably impaired, for a digester is supposed to 





examine every authority, and to say, with Mr. Brightly 
in the preface to his Federal Digest, ‘tin no case has 
the syllabus of a reporter been implicitly relied on, 
but the case itself has been collated, and the result 
given in the author’s own language.’’ That this is the 
Messrs. Abbott’s view of a digester’s duty is apparent 
from the fact that Bathgate v. Haskin is found under 
the head of ‘* Set-off,”’ at p. 157 of the ‘* Addenda” to 
their New York Digest. 

Brightly’s New York Digest closes with the 58 N. 
Y., and cannot, therefore, embrace the present case, 
which is reported in vol. 59 of those reports. Thus 
fortifying his previous position, the complainant here 
rests his case. 

His sole object in pointing out these errors is the 
fulfillment of that duty which every lawyer owes to 
his profession, viz.: to lessen the labors of his breth- 
ren, by calling attention to these inaccuracies, which 
are inseparable from digests of the law. 

NEw YorE, October 22, 1877. 

Very truly yours, 
THE New RvuLes GOVERNING ADMISSION TO THE 
Bar. 


To the Editor of the Albany Law Journal: 

Srr—I was one of the members of the graduating 
class of the law department of the University of the 
city of New York; but at the time I graduated, I was 
not a citizen of the United States, and therefore could 
not take the oath of office. 

Under the then existing rules of the Court of Ap- 
peals, I was entitled to be (assuming that I was a citi- 
zen) admitted to the bar by taking the oath of office 
and being sworn in, and the question now arises, what 
effect will the new rules of the Court of Appeals have 
in this case. 

Hoping, Mr. Editor, that you will kindly inform me 
what, in your opinion, will the effect of said new rules 
be in my case, | remain, 

Respectfully yours, 
New York, Oct. 15, 1877. 


J.D. 


A STUDENT. 


[We have received a number of communications of 
like tenor with the above, from young men who had 
commenced the study of the law with the anticipation 
of an early admission to the bar, and for one reason 
or another, had not acquired the right to style them- 
selves attorneys and counselors, when the new rules 
regulating admission went into effect. To all these 
communications we would return this answer: Those 
who were not members of the bar when the new rules 
went into effect must be admitted under those rules, 
andin no other way. And the fact that the candidate 
was almost over the boundary line which divides the 
profession from the rest of the world on the last 
day of September, 1877, gives him no advantage over 
others not in that position. The attendance at the 
law school by our correspondent will be counted in 
estimating the time of his clerkship, either one or two 
years, as the case may be, precisely as it would had he 
not been graduated until after the adoption of the 
rules. Some of those who have written us intimate 
that the new rules, so far as they apply to those who 
were already entered as students at the law schools,are 
unconstitutional, as violative of a contract. There is, 
however, nothing in this idea. The State has full 
power to determine who may practice as attorneys in 
its courts, and the Federal Constitution imposes no 
limit upon this power.—Eb. A. L. J.J] 
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THE New Cope. 

To the Editor of the Albany Law Journal: 

Str—Section 883 of the New Code of Procedure 
provides that objections to the competency of a wit- 
ness, or to the relevancy of testimony taken in a de 
bene esse examination, or objections to the form or 
materiality of any particular question or answer, need 
not be noted on the deposition, but may be raised for 
the first time at the trial. Weare told by Mr. Throop 
in his notes that this is new. Is not this an entire and 
radical change of the previous practice and a danger- 
ous innovation of the general rule, that where counsel 
conducts an oral examination he must take objections 
at the time, and in case of informalities, resort to a 
motion to suppress before trial, or he will be held to 
have waived them? Sturm v. Atlantic Mutual Ins. 
Co., 63 N. Y. 87. And will not this section be the 
fruitful source of surprises, nonsuits, withdrawals of 
jurors and miscarriages of justice, to the annoyance 
and at the cost of suitors and at the waste of the val- 
uable time of the eourts? Please bring this subject 
to the notice of the profession through your valuable 
JOURNAL that we may be further enlightened. 

New York, October 22, 1877. EK. A. T. 

——__>__—. 
NOTES. 


HE October number of the Journal of Jurispru- 

dence and Scotlish Law Magazine contains the fol- 
lowing articles: The Doctrine of Consideration in the 
Law of Obligations; Gavelkind, a peculiar tenure of the 
county of Kent (No. II); Famous Scottish Trials, and 
the continued article, A Procurator Fiscal, what he 
was, what he is, and what he willbe. The editorial and 
other matter contained in the number is of the usual 
interest. 

Mr. Justice Hawkins is the pattern of punctuality, 
and was at Newgate at a quarter to ten on Monday in 
last week, proposing to proceed with the Penge case; 
but it was twenty-five minutes past the hour when a 
hot and hurried looking, but indispensable, alderman 
preceded the judge into the court. Mr. Justice Haw- 
kins, with his sourest smile said, to encourage the un- 
fortunate alderman who sat next to him on the throne 
of justice, that the delay was inevitable, and that no- 
body was to blame. The “ nobody” was a flash of the 
old Hawkinsian satire; but the alderman addressed 
did not see it.—— A litigation once arose in the Uni- 
versity of Cambridge whether doctors in law or doc- 
tors in medicine should hold precedence. The chan- 
cellor asked whether the thief or the hangman pre- 
ceded at the execution, and on being told that the 
thief ususally took the lead, ‘* Well, then, let the doc- 
tors of the law have the precedence, and let the doc- 
tors in medicine be next in rank.”’ 


A correspondent suggests the following plan for pre- 
venting the accumulation of business in the court of 
last resort: Divide the Court of Appeals into two or 
more parts, as for example: 1. Let part one sit to hear 
appeals from all orders and judgments in (a) probate 
cases, and all other appeals from surrogate’s decisions; 
(b) all so-called equity cases, i. e. Special Term cases; 
(c) all assessment and tax cases; (d) all special pro- 
ceedings. 2. Let part two hear appeals from all orders 
and judgments in cases of (a) torts; (b) criminal cases; 
(c) commercial cases; (d) ejectment, dower, etc. The 





foregoing may not fairly divide the business, but some 
classification could be easily devised which would. 
Then let us have say ten judges — five for each part, or 
else make three parts, and have five in part one, and 
three in each of the others. Thus each part could have 
its presiding judge, and the presiding judge of part 
one might be chief-judge of the court. In case of any 
dispute about the part to which a case belonged, let 
the matter be settled by the chief-judge, or a submis- 
sion of points on that question. Observe: 1. While we 
should have but one court, we should have the labor 
distributed. 2. We should have uniformity of decisions, 
as each part would probably not have occasion to en- 
croach upon the rules or doctrines pronounced by, or 
at least applied by: the other. The bug-bear of a want 
of uniformity amounts to nothing any way. We have 
seen that by the commission. A re-argument before 
the whole court, or some one part, could very easily 
adjust all the probable conflicts. 3. We should, doubt- 
less, secure a more thorough examination of each case, 
i. e., each judge could more carefully examine each 
case, whether he wrote in it or not, than under the 
present system. 





The London Standurd thus speaks of French Courts 
of Justice. The President of the Court of Cassation, 
the highest judicial functionary in France, receives 
the salary of a London police magistrate, £1,200 a year; 
but he is robed in scarlet and ermine, and wears a dec- 
oration on his breast. The Judges of Assizes and the 
Procureurs at the Assizes also wear scarlet, and their 
velvet mortar caps are braided with gold. In all the 
other Courts the gowns of Judges and Procureurs are 
of black cloth, with white furred tippets, and their 
caps are braided with gold, silver, or plain velvet, 
according to the degree. The correctional Judges 
generally sport silk cassocks and sashes, and cambric 
falls, and are rather imposing to look upon. In pro- 
nouncing sentence the presiding Judge eovers his head, 
and so do the others, and they all stand up; but when 
the judgment has been read, all the puisne Judges lift 
their caps in token of assent—hence the term opiner 
du bonnet for to be of one mind withaspeaker. Judg- 
ments are never delivered ex tempore in France, but 
always drawn up in the consulting room, and written 
on paper with numerous ‘considerations,’ and quota- 
tions of the articles of the Code which meet the case 
in point; moreover, prisoners are not present when 
sentence is pronounced. The presiding Judge having 
read the sentence, hands it to the clerk, and retires 
with his brethren. Then the prisoner is brought in 
again, and the clerk reads him the document close to 
the dock. The point is worth remembering by British 
writers of fiction, who occasionally make a French 
Judge sentence a prisoner off-hand and favor him with 
a moral lecture into the bargain, asis done in England. 
We have said that French Judges are usually arrogant 
toward barristers. Asa fact they will stand no sort 
of impertinence from the bar, and have it in their 
power to disbar an advocate summarily for any term 
not exceeding two years. M. Emile Ollivier was once 
disbarred for six months owing to an uncivil slip of 
the tongue. It is fair to add that if some French 
Judges systematically abuse the large powers they 
enjoy, and if the judicature as a whole is anti-liberal, 
haughty, and narrow-minded to a rare degree, there 
are yet honest and intelligent Judges to be found who 
will not prostitute their office at the bidding of a 
minister. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 

()% Tuesday, the General Term of the Supreme 

Court in the First Department, decided that 
the new rules relating to admissions to the Bar 
apply to young men who have completed the course 
prescribed by the old rules, A class of young men 
had been examined for admission, and the point 
was raised that the new rules did not apply to them, 
inasmuch as such rules should have been published 
three weeks in the State paper, under section 18 of 
the Code. But the court held otherwise, and that 
the young men could only be admitted as attorneys. 
Judge Davis read a letter from Chief Judge Church, 
to the effect that section 18 had no application to 
the subject. 


Vacation over, and the more pressing official 
duties disposed of for the time, Judge Neilson 
resumes in our columns to-day his valuable papers 
on Rufus Choate. The biographies of lawyers are 
seldom written. Nothing of them goes down to 
the next generation but tradition, and their names 
are seldom recalled save as one turns the pages of 
the law reports. He who can break in upon this 
silence and lessen the sin of this ingratitude is a 
benefactor to his profession. This Judge Neilson 
is doing most successfully. Although much has 
been written of Choate, it has utterly failed to pre- 
sent any thing like an adequate picture of the great 
advocate, and greater man. Those who knew him 
and loved him bear willing witness to the just- 
ness of Judge Neilson’s conception, and to the skill 
and elegance with which he is weaving the scat- 
tered threads that yet remain of Rufus Choate into 
the story of his life. 


The friends of the existing bankrupt law, who 
are for the most part the officials and others de- 
riving profit from its operation, are working with 
all their might to prevent its repeal by the present 
Congress. Among other things they have prepared 
a petition for the amendment of the law, including 
a remonstrance against its repeal in the form of a 
pamphlet of forty-five pages, in which is contained 
all the reasons possible to be contrived for the con- 
tinuance of the present order of things. According 


to this document, there have been no substantial 
arguments presented for the repeal, and the only 
attempt at an argument has been what was con- 


Vor. 16.— No. 18. 





tained in a preamble to certain resolutions in respect 
to the subject, passed by the legislature of this 
State last winter, and in an article in the ALBANY 
Law Journal, of the 28th of April last. The arti- 
cle in question endeavored to show that the rule in the 
bankrupt law forbidding preferences while theoreti- 
cally fair, was in practice very frequently unjust. 
We instanced the case where the debtor owed a 
thousand dollars to one creditor for borrowed money, 
and a thousand dollars to another, the balance of an 
account, where a thousand dollars profit had been 
made, and he had but a thousand dollars to pay 
both debts. If the borrowed money was paid no 
one would lose; if the debtor’s money was equally 
distributed, one creditor would in reality make a 
profit of $500 out of the transaction, and the other 
would lose $500. We do not consider the forbid- 
ding of perferences by any means the strongest 
reason for repealing the bankrupt law, nor do we 
think the getters up of the document referred to, 
do so; but we believe the article in question was 
quoted for the purpose of making a point with the 
mercantile community, who are supposed to wish 
no distinction to be made between a debt which 
represents merely a profit upon a sale of goods, and 
one which represents aloan of money. There are 
numerous arguments of great strength for the aboli- 
tion of this law, one of which we will mention, as 
its existence is the chief reason, with numerous 
individuals, for a perpetuation of the law. This is 
the expense of bankruptcy proceedings, an expense 
which is made unbearable by exorbitant and dis- 
honest fees, by official carelessness and wastefulness 
in the management of bankrupt estates, and not 
unfrequently by official robbery. Under the pre- 
tense of an equitable division of the property of 
insolvents, debtors and creditors have been alike 
plundered. The people of all classes ask to be 
relieved from a continuance of the burden. Are 
those who are growing rich out of bankruptcy pro- 
ceedings strong enough to prevent an answer to 
their demand? 


A New York register in bankruptcy has with great 
care prepared and published in the newspapers, a 
list of assignments for the benefit of creditors under 
the State law, filed in that city during the last two 
years. The object of this compilation is to show 
that the State insolvent law is not sufficient to 
answer the purposes of the business community. 
The list is very formidable and would indicate that 
a large number of persons preferred the State to the 
National law, as a means of distributing insolvent 
estates. We do not doubt that if there were entire 
freedom of action in the matter, and debtors and 
creditors might choose whether to act under the 
local or the Federal procedure, the fees derived 
from bankruptcy proceedings would not be worth 
the seeking. 
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The President on the 29th ult. sent in to the Sen- 
ate the name of John Baxter, of Tennessee, as 
Circuit Judge for the Sixth Circuit, and that of 
Romanzo Bunn as United States District Judge, for 
the Western District of Wisconsin. Both of these 
gentlemen have an excellent reputation for ability 
and learning, and we believe their appointment is 
satisfactory to the profession in the localities where 
they reside. 


It is stated that over eight hundred bills have 
already been introduced in Congress, at the present 
session. This would indicate that an early adjourn- 
ment is not probable. Some of the proposed legis- 
lation is necessary, but a large proportion of the 
bills embrace measures of no utility, and some of 
them, those that are positively mischievous. There 
is, perhaps, little probability that any of the latter 
kind will pass both houses, though some of them 


may be forced through the popular branch. There 
will, however, be enough improper legislation 


before the close of the regular session. If with it 
we secure some few necessary laws, we can put up 
with what is uncalled for, so long as it does no other 
harm than that of cumbering the pages of the stat- 
ute book. 


The Court of Appeals in the case of Ferguson v. 
Crawford, an abstract of which appears on page 282 
of our present volume, decides that the record in 
a judgment of a domestic court of general jurisdic- 
tion is not conclusive as to jurisdiction, but may 
be impeached ina collateral action. In an action to 
foreclose a mortgage, a judgment of foreclosure of 
a prior mortgage on the same premises was set up 
asadefense. In the record of this judgment was 
what purported to be an appearance on the part of 
plaintiff in the principal case, by an attorney. Plain- 
tiff offered to show that the signature of the attor- 
ney to the appearance was forged, and that such 
attorney had no authority to and did not appear. 
The evidence was not admitted at the trial, and the 
General Term sustained its rejection (7 Hun, 25) 
upon the ground that the only way for plaintiff to 
relieve himself was by a direct proceeding attacking 
the validity of the judgment, and that he could not 
impeach its validity collaterally. The Court of Ap- 
peals reversed this decision, holding as we have 
noticed above. The rule established by the court 
is very generally conceded to be the correct one in 
respect to judgments recovered in one State, and 
sought to be enforced in another, but its application 
in the case of domestic judgments is as generally 
denied. The Court of Appeals shows, however, 
that the courts of this State have not as a rule 
recognized the prevalent doctrine, but have made 
no distinction between home and foreign judgments. 
The decision is one of considerable interest, as finally 
establishing what the rule is in this State upon this 
very important question. 











The constitutionality of the legal tender act, and 
the construction of the extradition treaty with Eng- 
land, are subjects about which some of the profes- 
sion love to write and talk learnedly, but the ques- 
tion of the price of law books is one which comes 
more near to every lawyer. In almost every State 
there has been, at one time or another, a controversy 
between the lawyers and the publishers over the sum 
which should be deemed a proper equivalent for a 
volume of the regular series of reports or of the 
public statutes. The result has not been alike in 
every instance, in some cases the price being forced 
down to the bare cost of printing and binding, and 
even below, and in others being maintained at so 
high a point as to afford an exorbitant profit upon 
such sales as might be made. Just now the fiercest 
fight is in the State of Illinois, where the reports 
and statutes are sold at such figures as to tempt the 
issue of rival editions. In New Jersey, also, some 
of the profession are making loud complaints be- 
cause they are compelled to pay more than they 
think proper for the official reports. In all these 
disputes, the claims made on either side are apt to 
be far more than is equitable or just. The lawyers 
are not (as is the popular impression) well situated 
pecuniarily, most of them, after paying their neces- 
sary living expenses, have but little to spare for even 
so essential a thing as the professional library. To 
them it is, therefore, a matter of moment whether 
a law book costs one, two or five dollars, and they 
feel that they should be asked to pay no more than 
sufficient to cover the cost of production and a 
moderate profit, and they are apt to estimate what 
this ought to amount to by comparing the price of 
law books with that of publications in general liter- 
ature. The law publishers, who print and sell 
books for the sake of profit, and who must take 
into consideration, in fixing a price, very many con- 
tingencies, are apt to place the asking price for a 
volume at asum higher than attorneys, as a rule, 
can afford to pay. The cost of preparing and pub- 
lishing a law book is as great as that of preparing 
and publishing a book on some general subject, 
while the possible number of copies of the law book 
which can be sold is small in comparison with that 
of the others, while the chances of failure in such 
enterprises are about equal. Thus law book publish- 
ing has equal risks with the publishing of other 
books, and has not the possibility of equal returns, 
consequently the price of a law book must be com- 
paratively high. 


We understand that quite a number of essays 
have been sent in for competition for the prize of- 
fered by the State Bar Association. Among them 
are said to be many masterly productions, so that 
the effort made to develop, among the profession, 
by means of prizes, the spirit of careful investigation 
may be regarded a success. Doubtless, as has been 
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the case in other instances, very many of the essays 
handed in are of little merit. The writing of even 
such essays is not, however, without its use. The 
writers are compelled, in preparing their composi- 
tions, to exercise some thought and to make some 
researches. They are thereby made better lawyers, 
and better writers, and the bar is benefited in some 
degree by that circumstance. The encouragement 
of writers upon legal subjects is a proper way in 
which to induce culture, and the best method to 
offer encouragement is by prizes fairly awarded 
to the best writers. We trust the experiment will 
be continued, and that subjects more completely 
legal in their nature than the present one, may be 
designated hereafter. 
—__—_—_—_—_— 


NOTES OF CASES. 


T= case of Mayor of Birminghamv. Allen, 37 L. 

T. Rep. (N. 8.) 207, recently decided by the 
English Court of Appeal, involved a novel ques- 
tion in the law of easements. Plaintiff was the 
owner of lands upon which it had erected buildings 
for the manufacture of gas. Defendant owned lands 
upon which there was a coal mine worked by him; 
between plaintiff’s and defendant’s lands were lands 
of another containing a mine, which had been very 
extensively dug out. The defendant, by digging 
out the coal from his lands, caused plaintiff’s land 
to subside, and the buildings thereon to settle, It 
was claimed that the subsidence of the land would 
be caused if there were no buildings thereon; but 
it was shown that if the intervening lands had been 
left in their natural state, defendant’s workings 
would have had no influence on either the land or 
the buildings of plaintiff. The court denied an 
injunction, holding that defendant was entitled to 
work his lands up to his own boundaries, if the 
intervening land would, if left in its natural state, 
have furnished a sufficient support to plaintiff's 
land. The case is, the court says, without an exact 
precedent among English decisions, though Part- 
ridge v. Scott, 3 M. & W. 220, is an authority for 
saying that where a man has himself diminished the 
subjacent support of his own land, he has no right 
of action or complaint against his neighbor whose 
acts, by reason of that previous weakening, have 
caused subsidence of the plaintiff’s soil. See, also, 
Solomon v. Vintners Co., 4H. & N. 585. The result 
reached would, however, appear to leave the plain- 
tiff without a right of action, for, if the action of 
the intervening owner produced no injury, he could 
not be prosecuted. See as sustaining the position 
of plaintiff, Gale on Easem. 337; Bonomi v. Backhouse, 
E. B. & E. 622, 640; S. C. on appeal, 4 L. T. Rep. 
(N. S.) 754; Brown v. Robens, 1 H. & N. 186; Wil- 
son v. Waddel, L. R., 4 App. Cas. 59; Stroyan v. 
Knowles, 6H. & N. 454. See as to the general rules 
governing the easement of lateral support, Thurs- 








ton v. Hancock, 12 Mass. 226; Farrand v. Marshall, 
19 Barb. 880; S. C., 21 id. 409; Richardson v. Vt. 
Cent. R. R. Co., 25 Vt. 465; La Sala v. Holbrook, 4 
Paige, 169; Panton v. Holland, 17 Johns. 92; Eliot 
v. North Hast R. Co., 10 H. L. Cas. 388; Midland R. 
Co. v. Chickley, L. R., 4 Eq. Cas. 20, 


The case of City of Williamsport v. Commonwealth 
ex rel. Bair, decided on the 1st ult., by the Supreme 
Court of Pennsylvania, involved a question of inter- 
est in relation to municipal obligations. By an act 
of the legislature of Pennsylvania, passed March 
21, 1867 (P. L. 518, § 10), it is provided that “it 
shall and may be lawful for the city of Williamsport 
to borrow money from time to time for city pur- 
poses, as may be required, not exceeding the sum of 
$200,000, and issue bonds therefor.”” There was no 
restriction in the city charter as to the amount of 
city bonds that might be issued. Bonds in excess 
of $200,000 were issued by the city for legitimate 
municipal purposes. The court held that the over- 
issue was legal and binding on the city. The gen- 
eral principles advanced in the decision are: first, 
that where a municipal corporation has lawfully ‘con- 
tracted a debt, it has the implied power, unless re- 
stricted by its charter, or prohibited by statute, to 
evidence the same by a bill, bond, note, or other in- 
strument; the power to contract a debt carrying 
with it, by necessary implication, the right to give 
an appropriate acknowledgment of such debt, and 
to agree with the creditors as to the time and mode 
of payment; and second, that in the absence of any 
statutory provision, there is no rule of law limiting 
the extent of the municipal credit. In respect to 
the first principle, it does not receive the approval 
of Judge Dillon, who says (Law of Munic. Bonds, 
p. 13): ‘We regard as alike unsound and danger- 
ous, that a public or municipal corporation possesses 
the implied power to borrow money for its ordinary 
purposes, and as incidental to that the power to 
issue commercial securities. The cases on this sub- 
ject are conflicting, but the tendency is toward the 
view above indicated.” See, as supporting this view, 
Police Jury v. Britton, 15 Wall. 506; Mayor of Nash- 
ville v. Ray, 19 id. 468; Comm’rs of Shawnee Co. v. 
Carter, 2 Kan. 115; also Marcey v. Township of Os- 
wego, 2 Otto, 637; Humboldt Township v. Long, id. 
642; Com. ex rel. Middleton v. Comm'rs Allegheny 
Co., 1 Wright, 287. See, however, as sustaining the 
principal case, Bank of Chillicothe v. Mayor of Chilli- 
cothe, 7 Ham (Ohio), 354; Sturtevant v. City of Alton, 
3 McLean, 393; Mullarkey v. Cedar Falls, 19 Towa, 
2; City of Galena v. Commonwealth, 48 Ill. 428; 
Mills v. Gleason, 11 Wis. 470; Ketchum v. City of 
Buffalo, 14 N. Y. 356; see, also, Kelly v. Mayor of 
Brooklyn, 4 Hill, 263; Clark v. School District, 3 R. 
1.199; First Municipality New Orleans v. McDonough, 


2 Rob. 244; Clark v. City of Des Moines, 19 Iowa, 
199; Adams v. Railroad Co., 2 Coldwell (Tenn.), 645, 
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RUFUS CHOATE. 
VII. 

We take pleasure in deferring the discussion of 

topics had in view with regard to Mr. Choate, 
to make room for communications in hand for 
this and the next number, — which, it is hoped, 
will be read with interest. We anticipate a like 
pleasure, and a material assistance from the kind- 
ness of a few correspondents, related to Mr. Choate 
by ties of friendship or business, or neighborhood, 
by whom contributions have been promised. 

We would likewise express our thanks to others 
who, not having time or opportunity to write formal 
communications, have favored us with casual inci- 
dents, which, in proper relations, would tend to 
illustrate Mr. Choate’s gifts and peculiarities. We 
give here two extracts, one of which indicates his 
ability to understand men, to read their minds; the 
other, his power, by a merely intellectual and reflect- 
ive process, to discern the existence and relation 
of omitted facts; an ability in the realm of ideas 
which may be truly said to be akin to that in virtue 
of which the astronomer from the perturbations it 
causes in known bodies, infers the existence and 
calculates the place of the unknown planet. 

A gentleman formerly in practice at the Boston 
bar says: ‘“‘In my early experience I had a case of 
some complication and importance in which Mr. 
Choate had been retained as counsel. There had 
been no consultation, and I was to prepare a full 
statement of the case. I worked at it a month with 
the occasional aid of my client, and arranged the 
points, more than thirty in number, noting fully 
facts and circumstances under each in their apparent 
order and relation. I went to Mr. Choate and read 
the paper over to him. He said, ‘Please repeat 
numbers twenty-six and seven.’ I did so. He 
said, ‘There is something wanting: the human 
mind does not work in that way. The case drifts 
on naturally enough, down to twenty-six, but there 
comes up a peculiar complication, and your state- 
ment does not meet or belong to it. At that junc- 
ture the parties, if fairly disposed, would have done 
thus, and so, if unfairly disposed, would have taken 
this or that course. There is something of moment 
behind what you have got.’ I resumed my study 
of the case; my client found additional correspond- 
ence and papers, and, when all had been sifted 
down, we found Mr. Choate was right. The matter 
under twenty-six gave place to a more full and con- 
nected view of the case, which, on the trial, proved 
to be of controlling importance.” 

The same gentleman says: “I went into court to 
see Mr. Choate, and found him addressing a jury. 
Chief Justice Shaw had occasion to suspend the 
proceedings a few minutes, and, while Mr. Choate 
was standing before the jury, I went to him and 
said, ‘ We want an interview in B.’s case: how long 








will you be in closing your argument?’ He said, 
‘I don’t know. That red-headed juror in the back 
seat don’t seem to understand the case yet, and I 
must feel of him and put some points in a new 
light.’ I went back to my seat and Choate remained 
looking at the jury, now directly, now furtively, 
but without apparent concern, until the Chief Jus- 
tice came on the bench. Mr. Choate turned sud- 
denly and said: ‘If your Honor please, I detain you 
no longer; gentlemen of the jury, that is our case.’ 
He had a verdict. As we walked to his office, I 
told him how amazed I had been, and asked why 
he had changed his plan. He said, ‘When you gave 
me that imploring whisper for Mr. B., I was con- 
ferring with my red-headed juror, and after exchang- 
ing a few additional looks, I saw I had him.’” 

My gratitude is due also to ladies who have writ- 
ten confessing their interest in Mr. Choate’s life. I 
take extracts from two letters, the one giving what 
is entitled ‘‘ abit of persiflage,” the other “a rebuke.” 

‘When Mr. Choate was in the Senate at Wash- 
ington, the ladies were anxious that Mrs. Choate 
should come on, and often beset him about it. On 
one occasion when they asked him ‘‘ Do you really 
think Mrs. Choate will come on?” he answered, 
‘¢Yes, I now think she may. I have written her to 
come, and have even offered to pay half the expenses.” 

The other is the cross-examination of a new light 


preacher: 
Mr. Choate. What are you, sir? 
Witness. A candle of the Lord. 


Chief Justice. A what, sir? 
Mr. Choate. A dipped candle of the Lord, if your 
Honor please. J. N. 


Although not written for publication, I am per- 
mitted, upon my special request, to give the follow- 
ing portions of letters received from the Hon. 
William Strong, Associate Justice of the Supreme 


Court of the United States. J. N. 


[Extracts from letter of January 30, 1877.] 

‘*T read, carefully, Trevelyan’s Life of Macaulay, 
twice, immediately after its publication in this coun- 
try. I had previously read Dr. Brown’s charming 
biography of Mr. Choate, and read it, I believe, 
more than once. Until your article in the ALBANY 
Law JourRNAL appeared, it had not occurred to me 
to compare the two men, and, even now, I find it 
difficult to compare them. In my judgment, they 
were very unlike. Undoubtedly, there were some 
particulars in which they resembled each other. 
Both had remarkable powers of memory, but Ma- 
caulay’s was rather the memory of words, while 
Choate’s was that of ideas, as well as of words. 
Each of them had a large element of the dramatic. 
Each was a natural poet. Each was a man of great 
industry and of brilliant accomplishments. But 
here the resemblance seems to me to cease. Con- 
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sidering that Macaulay was free from the cares and 
pressures of a profession, and, indeed, from any 
demands that interfered with his entire devotion to 
any subject that interested him, he gave compara- 
tively little to so¢iety and to the world. He made 
a few speeches (not many) in the House of Com- 
mons. He wrote a few reviews and essays. He 
wrote some pretty poetry, and he wrote his History 
of England. He prepared also (with much help) 
his Indian Code. All these things were well done; 
most of them were brilliant. They were, and they 
will long continue to be, very readable. But every 
one of them was the product of long and uninter- 
rupted labor; written and re-written again and 
again, and never permitted to go from him until he 
had expended upon‘it his best culture, and his high- 
est power. We see, therefore, in ‘‘ Trevelyan’s 
Life,” Macaulay at his best, and only on the very 
apices of his powers. Choate never had time for 
such expenditure of labor, and he was less careful 
of his posthumous reputation. Yet he was, at 
least, equally brilliant, more versatile, and far more 
logical. His style, undressed, is equally beautiful 
with that of Macaulay, arrayed in its best costumes, 
and his oratorical powers seem to me to have been 
much higher. His ability to influence and sway 
other minds has never been surpassed. But I have 
no time to go into an analysis of Macaulay’s and 
Choate’s mental powers, acquisitions and culture.” 

‘‘In moral traits the two men are not to be com- 
pared. Though Macaulay was tender and loving to 
his mother and sisters, perhaps also to Ellis, he loved 
himself supremely. Beyond the narrow circle men- 
tioned, there can hardly be said to have been any 
who had a place in his heart. He was conspicuously 
vain, envious, jealous and lastingly malignant. 
Yet he was a great and brilliant man. But how 
unlike the great and brilliant American.” 

‘¢T shall wait for the completion of your articles 
with much interest, and, perhaps, I should not have 
thrown out the crude observations I have made. 
Yet I will add one remark. Perhaps the mellowing 
influence of a cordial acceptance of christianity will 
account for the superior loveliness of Mr. Choate’s 
character over that of Macaulay. Can there be any 
thing more touching than the former’s conduct at 
the baptism of his dying daughter? ” 


[Extracts from letter of June 16, 1877.] 


“T have read with great interest all you have said 
of Mr. Choate in the ALBANY Law JouRNAL, You 
certainly have no reason to regret the work you have 
done in bringing before the thought of the country 
the most remarkable man (in some particulars) who, 
in modern times, has appeared in the legal profes- 
sion. I have admired your analysis of his character 
and endowments. You have done a work I should 
have feared to attempt. There was so much to 


admire in Mr, Choate, from whatever stand-point 





one looked at him, that it is difficult to speak the 
truth of him without exposure to the charge of 
exaggeration. His affection and his domestic life 
how charming! his sense of honor how keen; his 
subjection to the control of high moral prin- 
ciples how complete and constant; his imagina- 
tion how brilliant and chaste; his logical power 
how masterly, his memory how tenacious and 
his industry how untiring! He seems to have united 
in himself the highest excellencies that Se . 
ally considered inconsistent with each other; for 
illustration, the power of exact reasoning and of 
sharp discrimination, with the most playful fancy, 
and a devotion to his professional engagements 
apparently disdainful of rest, with a ceaseless and 
demonstrative outflow of the best affections of the 
heart. He proved that these virtues are not neces- 
sarily incongruous, And then where could he have 
found time for so much classical reading? Macaulay 
had no profession to which he was tied. His busi- 
ness was to be a reader and a general student. Mr. 
Choate had enough for a life’s work which demanded 
his first attention, and that work was always done.” 


In a letter received from the late Emory Wash- 
burn, written a few days before his death, he said: 

“T am glad Mr. Choate is taking his true position, 
as the scholar, the orator, and the jurist, among the 
men of genius and learning of our country, instead 
of that blazing comet-like creation of fact and fancy 
which several writers had been disposed to picture 
him. Iam glad that you have told the public, in 
coolness and candor and discrimination, just what 
sort of a man he was, and his true claims upon their 
admiration and respect.” 


We give the following extracts from a letter re- 
ceived from a distinguished advocate, much at the 
bar with Mr. Choate, but now retired from practice: 

‘*A peculiarity, undoubtedly observed by you, is 
that many of the most characteristic stories of Mr. 
Choate are likely to convey a false impression of 
his character to those who did not know him. This 
is because many of his witty sayings derived their 
point and force from the clever portraiture of some 
trait of character or peculiarity of the person to 
whom they referred. Perhaps I can illustrate this 
better than I can explain. Take, for example, the 
anecdote to which the Hon. Mr. Thompson, represen- 
tative in Congress, lately referred in the House of 
Representatives. A suit was brought against Major 
Osborne who commanded the minute men who went 
from Danvers on the 19th of April, 1775, to Lex- 
ington. He had been a stockholder of the. Boston 
and Salem Stage Company, and was sought to be 
held individually liable, as such stockholder, for 
the debts of the corporation. Before the suit he 
had transferred his stock, and it was claimed that 
the transfer was made to avoid the liability. Mr. 
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Choate was engaged for the defense. His fame was 
then comparatively local, but he was in the prime 
and vigor of young manhood, and the village of 
South Danvers flocked to hear him in a case which, 
they rightly judged, would call out all his powers. 
The case (Bordman v. Osborne) is reported in the 
23 Pick. A reference to it will show that the de- 
fense prevailed, upon an issue which did not in- 
volve the question of fraudulent transfer. The trial 
was some sixty years after the battle of Lexington, 
and, during the argument, Mr. Choate exclaimed: 
‘* Would my client have done this thing? He would 
have stood another shot at Lexington first!” He re- 
ferred repeatedly to his ‘‘ venerable client,” and as 
you may well imagine, indulged in many patriotic 
embellishments. It was, indeed, one of his most 
splendid efforts. You have, perhaps, heard of the 
uncourtly, not to say rough, manner of the late 
Chief Justice Shaw. Mr. Thompson had stated sub- 
stantially the colloquy which took place between 
that great magistrate and Mr. Choate as he closed, 
and which was heard by all in attendance. But it 
requires a knowledge of both parties to appreciate 
the remark which Mr. Choate made, as he was put- 
ting on his overcoat, to the person sitting next to 
him, sotto voce: ‘* The old chief doesn’t know much 
law, but he has very pretty manners.” I give this 
simply to illustrate what I mean by the difficulty of 
relating some of his most piquant remarks, without 
conveying an inaccurate impression. 

“Tn the last trial which Mr. Choate attempted in 
his life, an incident occurred which shows how ab- 
solutely absorbed he then was in his professional 
duty. It was a trial before a jury upon the validity 
of a will, Judge Bigelow, afterward Chief Justice 
of the Supreme Judicial Court, presiding. Mr. 
Choate and the Hon. Alfred A. Abbott were in favor 
of the will; Mr. Otis P. Lord, now judge of the 
Supreme Court in Massachusetts, with Judge 
Thomas, who had then resigned his seat upon the 
Supreme Bench, as senior counsel, disputed its va- 
lidity. It was evident to all that Mr. Choate was 
too sick to try the cause. By a rule of the court, 
only two counselors on each side could take part in 
the trial. Very soon after the trial commenced, 
Mr. Choate requested Mr. Stephen B. Ives, Jr., then 
a young man, but now a leader of the bar, to take 
notes of evidence for him. The trial occupied sev- 
eral days, and the courts made long days then. Be- 
fore the evidence was concluded Mr, Choate was 
obliged to succumb. He, therefore, requested the 
court so far to modify the rule as to allow him to 
withdraw, and let the case be continued by Messrs. 
Abbott and Ives. This was, of course, assented to, 
and Mr. Choate withdrew from the table and took 
his seat in the center of the room. During the 
same session of the court a question arose as to the 
admissibility of certain evidence. Mr. Lord ob- 
jected to it, and briefly stated the ground of objec- 





tion. Messrs, Abbott and Ives both spoke to it, 
and Judge Thomas replied, closing the discussion. 
The court sustained the objection. Mr. Choate was 
immediately on his feet, with: ‘‘ May it please your 
Honor,” when Judge Bigelow somewhat sharply said 
that the question had been decided and that two 
had already spoken upon it. Mr. Choate pleaded, 
“Only as amicus curie#, your Honor, may I be 
pardoned fora word,” and proceeded with one of 
his most magnificent arguments in favor of the 
admissibility of the evidence. But the judge ad- 
hered to his decision, though I am by no means 
sure he would have done so had the argument been 
made before, instead of after, the court had passed 
upon the matter. This, I am quite sure, was the 
last argument made in court by Mr. Choate, al- 
though I have an impression that he subsequently 
appeared before some judge at chambers. 

‘*The most marked characteristic of Mr. Choate, I 
think, was his capacity to so enter into the hopes 
and feelings of every one with whom he came in 
contact as to impress each with the notion that he 
had some special and peculiar interest in him. I 
confess I do not understand this mystery, but I 
know the feeling almost always came over me when 
I met him, and considerable effort of reason and 
judgment was necessary to realize that it could not 
be so. I could plainly see, too, that others were 
impressed with a similar feeling as regarded them- 
selves. 

“The town of Essex, in which Mr. Choate was 
born, was, at the time of his birth, a part of the 
ancient town of Ipswich. He was born, as you 
probably know, upon an island at the mouth of 
Essex river, bearing the euphonious and fragrant 
name “ Hog Island.” Ipswich was incorporated in 
1634, and in 1834 the second centennial was cele- 
brated, and Mr. Choate delivered an oration, At 
the dinner which followed, Nehemiah Cleaveland, 
LL. D., whom, perhaps, you know as having form- 
erly had a school for young ladies in Brooklyn, but 
who now resides in Conneticut, toasted Hog Island 
in compliment of the ‘‘shoats” it had produced. 
I believe Mr. Choate was chagrined at the pun in 
spite of the evident good feeling with which the 
sentiment was proposed, being, in this, unlike Lord 
Bacon, who ‘‘ playfully declared himself a descend- 
ant of ’Og, the King of Bashan.” 

‘¢You, of course, know his handwriting, and that 
it was in his youth the same as through his life. 
When he first opened his office in Salem, he was 
compelled, as young attorneys usually are, to attend 
to all kinds of business, conveyancing among the 
rest. He sorely tried the patience of the registrars. 
On one occasion a classmate called upon him, and, 
finding him free from clients, felt at liberty to remain. 
In a few minutes a gentleman from the registry 
office came in, whispered to Mr. Choate earnestly, 
and went away. Mr. Choate begged his classmate 
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to excuse him for a few minutes, but the latter, sup- 
posing it a professional case, and one of urgency, 
said he would go and leave him to his duties. ‘No, 
no,’ said Mr. Choate, ‘Sit down; it is but a minute; 
it is nothing — only they have got a register of deeds 
up here who can’t read writing. Till be back at 
once.’ 

** He had a habit of catching popular phrases, even 
slang phrases, and using them not only effectively, 
but without losing his own dignity. Irony, too, 
was one of his favorite modes of expression, and 
beyond the power of any other person I have ever 
known, he would use an expression which should be 
interpreted as ironical, or as direct assertion accord- 
ing to the hearer’s state of feeling. You may have 
heard his remark to Dr, Adams, his pastor, an or- 
thodox clergyman, upon Mr. Webster’s religious 
views. “He understood the scheme.” This reminds 
me of an incident. A gentleman was in his study 
one day, and Mr. Choate, who had a closet in which 
he kept bottles and glasses and ice water, had taken 
out his decanter and was enjoying a social glass (a 
thing, by the way, which he did very rarely and with 
great moderation) when he heard some one coming 
up the stairs, and, expecting Dr. Adams, he suddenly 
and hastily gathered all the implements, thrust 
them into the closet and shut it, when his library 
door opened, and, instead of Dr. Adams, there ap- 
peared before him his friend, Mr. Peter Harvey. 
‘Why, Harvey! is that you? I thought it was a 
Presbyterian foot-fall;” and he immediately re- 
placed the paraphernalia so suddenly hidden from 
sight. 

‘*On one occasion, in reference to a criminal case 
which he had in charge, a friend said to him, ‘‘Why, 
Mr. Choate, I hear your client has confessed. Is 
that so?” ‘* Yes,’ said Mr. Choate, ‘‘ he’s ’fessed, 
He’s ’fessed he didn’t do it.” 

‘*The article in the ALBANY LAW JouRNAL does 
not give his description of the Rhode Island boun- 
dary as tradition gives it among us, and perhaps 
our version of it may not be uninteresting to you : 
‘*A line from Jolm Corey’s barn to John Corey’s 
ledge, the boundary of a sovereign State! On the 
south, a line drawn through the shadow of a fallen 
leaf, to a drop of a summer shower, and, on the 
west, a hundred foxes with firebrands attached to 
their tails.” 

‘“‘T had thought of adding other matters, but fear 
I have already subjected myself to a censure 
such as that uttered by Mr. Choate when asked if 
the report of one of his speeches was accurate. 
‘‘Not verbally —not verbally—but the general 
nonsense of the thing they’ve got.” How true of 
much that has been printed concerning him! But 
I rejoice that the time has come when the more 
earnest and dignified side of his character is be- 
ginning to be appreciated.” 





THE JUDICIARY AND RAILROAD PASSES.~ 


N the case of Goodwin v. New York and New Haven 
R. R. Co., the habit of giving railroad passes to 
public officials was commented upon, and their ac- 
ceptance by judicial officers strongly condemned. The 
action was an equitable one, a stockholder ina rail- 
road company seeking by an injunction to restrain the 
company from granting free passes to members of the 
general assembly and to State officers. It was not 
found by the court that the company contemplated 
doing this, but only that it had given such passes to 
some former members of the general assembly and to 
some former State officers, and that the petitioner was 
apprehensive that it would grant such passes to mem- 
bers of the general assembly and State officers then 
about to be elected. It was therefore held that there 
was not sufficient ground for interference by injunc- 
tion. In respect to giving and accepting passes, Fos- 
ter, J., who delivered the opinion of the court, said: 

The question arising on the record is thus disposed 
of, and we might leave the case here. But lest it 
should seem that we regard with indifference the effort 
of the petitioner to put a stop to the practice, which 
the facts of the case show to be a not uncommon one, 
of giving free passes or tickets by railroad companies, 
as a gratuity, to the public officers of the State, a few 
words on that subject may not be impertinent. As 
the views about to be expressed are not essential to 
the result at which the court has unanimously arrived, 
it may be due to some of my brethren to say that, 
while they regard the subject essentially as I do, they 
have some doubts as to the propriety, where it is not 
clearly demanded of us, of laying down what may seem 
to be arule of action in such a matter for other depart- 
ments of the government. I take, therefore, the per- 
sonal responsibility of all which is now added, feeling 
sure that, whatever sense of delicacy would keep any 
of my brethren silent on the subject, we all agree as 
to the moral question involved. 

The practice referred to may be viewed in two as- 
pects: first, its effect on the railroad companies: next, 
on those who receive the tickets, and through them on 
the community. 

It may be safely assumed, generally, that the di- 
rectors and managing agents of these corporations 
have the interest of those corporations primarily in 
view. Good dividends being the supreme object, they 
will probably issue no more of these tickets than are 
likely to redound to that end. A full equivalent, in 
some form, will doubtless be looked for in each case, 
and if not realized, it may be presumed that the issu- 
ing of such tickets will be discontinued. Should the 
issue at any time be extended beyond profitable lim- 
its, the stockholders must have abundant power in 
their own bands to correct the evil by a change of 
agents. 

Among the obvious effects of receiving these tickets, 
by persons in official positions, is the public scandal 
which it creates. That may not be a sufficient cause 
for abolishing the practice, but it is an evil of such 
magnitude that right-minded men should be willing 
to make some sacrifice to prevent it. The members 
of the executive and legislative branches of the gov- 
ernment are no doubt fully competent to decide for 
themselves as to the propriety of accepting these 
tickets. It would be an assumption of superiority 
most unbecomiug in us, were we thus, prematurely 
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and gratuitously to volunteer an opinion. For judi- 
cial officers, however, I feel free to say, that I con- 
demn the practice, wholly and entirely. Not because 
we should any of us be conscious that our judgment 
would be warped or influenced by so slight acause. We 
flatter ourselves that it would not be. Still, it would 
provoke comment, if not condemnation, from suitors 
against whom judgments might be rendered where 
the interest of these corporations was concerned. The 
charge, or the suspicion, of bias is to be avoided. 
Dimes vy. Grand Junction Canal, 3 H. L. Cas. 793. The 
administration of justice should not only be pure, but, 
as far as possible, free from suspicion. To attain the 
high ends of his office, a judge must be of good re- 
port. That a gift perverteth the ways of judgment, 
is a truth coming to us with so lofty a sanction that it 
may not be questioned. Lord Chief Justice Hale, 
whom Lord Campbell justly describes as an object of 
admiration and love to all his contemporaries, and as 
a model of public and private virtue by succeeding 
generations, refused to try a cause of a party who had 
sent him a present of some venison, until his butler 
had ascertained and paid its full value. The payment 
being refused, ‘the cause was postponed. This, by 
some, was thought to be over scrupulous, and possibly 
it may have been so; but for myself, I prefer, on this 
subject, to err with Lord Hale, rather than to follow 
Lord Bacon. In this opinion the other judges con- 
curred. 
—— 

INDORSEMENT OF PROMISSORY NOTE BY 
STRANGER BEFORE DELIVERY. 
SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1877. 


Goop v. MARTIN. 


When a promissory note made payable to a Fie oe men per- 
son or order is first indorsed by a third person, such 
third person is held to be an original promisor, guar- 
antor orindorser. (1) If he put his name in blank on 
the back of the note to give the maker credit with the 
payee, or if he participated in the consideration of the 
note, he is held as joint maker. (2) If subsequent to 
the making and delivery of the note, he did the act in 

ursuance of a contract between the maker and payee 
‘or forbearance, he is held as guarantor. (3) If he did 
it with the understanding of all parties that the note 
was to be inoperative until indorsed by the payee, he 
would be held liable only as second indorser. 

The ma} where such an indorsement is made in 
blank is, that the party is liable as maker or guarantor. 

Where the party is held as a promisor or a second indorser, 
it is not nevessary to allege or prove any other than the 
original consideration, but if it is attempted to hold 
him as guarantor, a distinct consideration must appear. 
RROR to the Supreme Court of the Territory of 

Colorado. The action was one of assumpsit upon 

a@ promissory note brought by Ida Martin against Par- 

ker B. Cheney, William M. Shephard and John Good, 

and payable to the order of Alexander Davidson. 

Cheney and Shephard were makers of the note and 

Good indorsed the same. Other facts appear in the 

opinion. The case is reported below in 1 Colorado, at 

pages 165 and 406. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Decisions of a conflicting character exist as to the 
nature and legal effect of the obligation which a third 
person assumes who indorses his name in blank on a 
negotiable promissory note before the payee and be- 
fore the instrument is delivered to take effect. Courts 
of justice in some jurisdictions hold that such a 


party is a second indorser even though it be true 





that the payee may never indorse the instrument. 


Phelps v. Fisher, 50 N. Y.; Shafer v. Bank, 59 Penn. 
St. 148. 

Even elementary rules show that he cannot be first 
indorser, for the reason that he is not payee, and it is 
well-settled law that no one but the payee can sustain 
that relation to the maker or put the note in circula- 
tion as a negotiable instrument. Essex Co. v. Ed- 
munds, 12 Gray, 276; Moies v. Bird, 11 Mass. 440. 

Three of the counts of the declaration are framed 
upon a promissory note, dated June 29, 1866, payable 
to Alexander Davidson or order, sixty days after 
date, signed by the first two defendants, and the rec- 
ord shows that it was indorsed by the other defendant 
before it was indorsed by the payee and before it was 
delivered to take effect as a negotiable instrument. 
His indorsement was in blank, and of course was with- 
out any written explanation as to its nature and in- 
tended effect. 

Besides the three counts framed upon the promis- 
sory note, the declaration also contained the common 
counts, in which it was alleged that the defendants 
were indebted to the plaintiff in the sum of $2,000 for 
work and labor done and performed, and in the same 
sum for goods, wares, and merchandise sold and deliv- 
ered, and in the same sum for money had and received, 
and other counts in indebitatus assumpsit. 

Service was made, but the two defendants first 
named failed to appear and were defaulted. Instead 
of that the other defendant appeared, pleaded the 
general issue, and went to trial. Evidence was intro- 
duced on both sides, and the verdict and judgment 
were for the plaintiff in the sum of $3,625.33. Excep- 
tions were filed by the defendant who went to trial, 
and he sued out a writ of error and removed the cause 
into this court. 

Only two of the exceptions are embodied in the as- 
signment of errors, and those ‘only will be re-exam- 
ined: (1) That the court erred in instructing the jury 
that if they found from the evidence that the defend- 
ant wrote his name upon the back of the note before 
the delivery of the same to the payee, and that he did 
not then make any statement of his intention in so 
doing, he is presumed to have done so as the surety of 
the makers and for their accommodation, to give them 
credit with the payee, and is liable for the payment of 
the note in this action; and that if that presumption 
is not rebutted by the evidence in the case they must 
find for the plaintiff in the issue joined between her 
and the last-named defendant. (2) That the court 
erred in excluding the testimony of the two defend- 
auts called as witnesses by the defendant who ap- 
peared and went to trial. 

Decided cases almost innumerable affirm the rule 
that if one not the promisee indorses his name in 
blank on a negotiable promissory note before it is in- 
dorsed by the payee and before it is delivered to take 
effect as a promissory note, the law presumes that he 
intended to give it credit by becoming liable to pay it 
either as guarantor or as an original promisor. Bry- 
ant v. Eastman, 7 Cush. 113; Benthal v. Judkins, 13 
Metc. 267; Colbun v. Averill, 30 Me. 317. 

Different courts, as remarked in that case, hold dif- 
ferent views in respect to the question here involved, 
but all concur that such an act constitutes a contract 
which is to receive a reasonable and an available con- 
struction. Great conflict exists in the decided cases, 
but the better opinion is that there are certain gen- 
eral rules and principles to be followed in the inter- 
pretation of such a contract, which, in the absence of 
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other evidence, will lead to satisfactory results, even 
amid the conflicting decisions. 

Beyond all doubt the contract should be construed 
as it was at the time it was made. If made at the in- 
ception of the note it is presumed to have been for 
the same consideration and a part of the original con- 
tract expressed by the note. If made subsequently to 
the date of the note and without a prior indorsement 
by the payee, it will be presumed that it was not made 
for the same consideration, and the party, if liable 
at all, will be regarded as a guarantor. Such a con- 
tract to guarantee the debt of a third person must be 
in writing and there must be sufficient proof of the 
consideration. Brewster v. Silence, 4 Seld. 211; Leon- 
ard v. Vredenberg, 8 Johns. 28; Hall v. Farmer, 5 
Denio, 484. 

These remarks apply where the third person indorses 
the note before the payee, but where sucha person in- 
dorses the note after a prior indorsement by the payee, 
the law presumes it to have been done in aid of the 
negotiation of the note, and the party will be regarded 
as a subsequent indorser, the rule being that if the 
indorsement is without date it will be presumed to 
have been made at the inception of the note. Ranger 
v. Cary, 1 Metc. (Mass.) 373; Nowon v. De Wolf, 10 
Gray, 760; Collins v. Gilbert, 4 Otto, 760. 

Irregularities of the kind in the execution of prom- 
issory notes are noticed by Judge Story in bis work 
on Promissory Notes, and he says that the maker and 
such a party are both to be deemed original prom- 
isors and the note a joinf and several promissory note 
to the payee, although as between the maker and the 
other party they stand in the relation of principal 
and surety. Standard authorities too numerous for 
citation here are referred to by the author in support 
of the proposition. Story on Promissory Notes, § 58; 
Sylvester v. Downer, 20 Vt. 358; Lewis v. Harvey, 18 
Mo. 76; 1 Pars. on Cont. (6th ed.) 243. 

None will deny, it is presumed, that the cases cited 
sustain the proposition where the third person in- 
dorses his name in blank on the note at the time when 
it was made and before it was indorsed by the payee, 
and the same learned author admits that the rule 
would be otherwise if the party actually wrote his 
name at a subsequent period, unless it was done in com- 
pliance of an agreement made before the note was 
executed. Hawkes v. Phillips,7 Gray, 286; Leonard 
v. Wilder, 36 Me. 268; Champion v. Griffith, 13 Ohio, 
239. Prior decisions of this court are to the same 
effect, as appears by the following citation: Rey v. 
Simpson, 22 How. 350. 

When a promissory note made payable to a particu- 
lar person or order is first indorsed by a third person, 
such third person is held to be an original promisor, 
guarantor or indorser, according to the nature of the 
transaction and the understanding of the parties at 
the time the transaction took place. 

1. If he put his name in blank on the back of the 
note at the time it was made and before it was in- 
dorsed by the payee, to give the maker credit with the 
payee, or if he participated in the consideration of 
the note, he must be considered as a joint maker of 
the note. Schneider v. Schiffman, 20 Mo. 571; Irish v. 


Cutler, 31 Me. 537. 

2. Reasonable doubt of the correctness of that rule 
cannot be entertained, but if his indorsement was 
subsequent to the making of the note and to the de- 
livery of the same to take effect, and he put his name 
there at the request of the maker, pursuant to a con- 





tract of the maker with the payee for further indul- 
gence or forbearance, he can only be held as guar- 
antor, which can only be done where there is legal 
proof of consideration for the promise, unless it be 
shown that he was connected with the inception of the 
note. 

3. But if the note was intended for discount and he 
put his name on the back of the note with the under- 
standing of all the parties that his indorsement would 
be inoperative until the instrument was indorsed by the 
payee, he would then be liable only as a second in- 
dorser in the commercial sense, and as such would 
clearly be entitled to the privileges which belong tosuch 
an indorser. 

Considerable diversity of decision, it must be ad- 
mitted, is found in the reported cases where the rec- 
ord presents the case of a blank indorsement by a 
third party, made before the instrument is indorsed 
by the payee and before it is delivered to take effect, 
the question being whether the party is to be deemed an 
original promisor, guarantor or indorser. Irrecon- 
cilable conflict exists in that regard, but there is 
one principle upon the subject almost universally 
admitted by them all, and that is that the interpreta- 
tion of the contract ought in every case to be such as 
will carry into effect the intention of the parties, and 
in most cases it is admitted that proof of the facts 
and circumstances which took place at the time of 
the transaction are admissible to aid in the interpre- 
tation of the language employed. Law Rep., 5 Q. B. 
475. 

Facts and circumstances attendant at the time the 
contract was made are competent evidence for the 
purpose of placing the court in the same situation and 
giving the court the same advantages for construing 
the contract which were possessed by the actors. 
Cavazos v. Trevino, 6 Wall. 784. 

Courts of justice may acquaint themselves with the 
facts and circumstances that are the subjects of the 
statements in the written agreement and are entitled 
to place themselves in the same situation as the par- 
ties who made the contract, so as to view the circum- 
stances as they viewed them and so to judge of the 
meaning of the words and of the correct application 
of the language to the things described. Shore v. Wil- 
son, 9 Cl. & Fin. 569; Clayton v. Grayson, 4 Nev. & 
Man. 606; Addison on Cont. (6th ed.) 918; 2 Taylor's 
Ev. (6th ed.) 1035. 

Evidence to show that the indorsement of the de- 
fendant in this case was made before the instrument 
was indorsed by the payee or delivered to take effect 
was admitted without objection, but it is not ueces- 
sary to rest the decision upon that suggestion, as it is 
clear that the evidence would have been admissible 
even if seasonable objection had been made to its com- 
petency. Hopkins v. Leek, 12 Wend. 105. 

Like a deed or other written contract, a promissory 
note takes effect from delivery, and as the delivery is 
something that occurs subsequent to the execution of 
the instrument, it must necessarily be a question of 
fact when the delivery was made. Parol proof is, 
therefore, admissible to show when that took place, as 
it cannot appear in the terms of the note. 2 Taylor’s 
Ev. (6th ed.) 1001; Hall v. Cazenove, 4 East, 477; Cooper 
v. Robinson, 10 Mees. & Wels. 694. 

Opposed to that the suggestion is that if a holder 
produces a note having a blank indorsement of one 
not the payee, the presumption is that it was made at 
the inception of the instrument. Childs v. Wyman, 
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44 Me. 441. Grant that and still it is a mere presump- 
tion of fact which may be rebutted and controlled by 
parol proof that it was not there when the note was 
delivered, or that it was made at a subsequent date. 
Essex Co. v. Edmunds, 12 Gray, 278. 

Third person indorsing a negotiable promissory note 
before the payee, and before it is delivered to take 
effect, cannot be held as first indorsers, for the reason 
that they are not payees, and no party but the payee 
of the note can be the first indorser and put the iu- 
strument in circulation as a commercial negotiable 
security. Such a third party may, if he chooses, take 
upon himself the limited obligation of a second in- 
dorser, but if he desire to do so he must employ proper 
terms to signify that intention, the rule being that a 
blank indorsement supposes that there are no such 
terms employed, and that he is liable either as prom- 
isor or guarantor. 

Blank indorsements may be filled up to express the 
legal contract, and the true commercial rule is that 
when the blank is filled the instrument shall have the 
character of a written instrument and not depend on 
parol proof to give it effect nor be subject to be al- 
tered or contradicted by parol proof. Indorsements 
of the kind are or may be valid, as the law presumes 
that such an indorser intended to be liable in some 
form. It does not charge him as indorser unless the 
terms employed are proper to express such an intent; 
but if any one not the payee of a negotiable note, 
or in the case of a note not negotiable, if any party 
writes his name on the back of the note, at or suffi- 
ciently near the time it is made, his signature binds 
him in the same way as if it was written on the face of 
the note and below that of the maker; that is to say, 
he is held as a joint maker or as a joint and several 
maker, according to the form of the note. Cases also 
arise where the signature of a third person is subse- 
quent to the making and delivery of the note, and in 
that case the third person, as to the payee, is not a 
maker, but a guarantor, and his promise is void if 
without consideration, but the consideration may be 
the original consideration if the note was received at 
his request and upon his promise to guarantee the 
same, or if the note was made at his request and for 
his benefit. 1 Pars. on Cont. (6th ed.) 244. 

Judge Story says that the interpretation ought to be 
just such as carries into effect the true intention of 
the parties, which may be made out by parol proof of 
the facts and circumstances which took place at the 
time of the transaction. If the party intended at the 
time to be bound only as guarantor of the maker, he 
shall not be an original promisor, and if he intended 
to be liable only as a second indorser, he shall never 
be held to the payee as first indorser. Story on Prom. 
Notes, § 479. 

Where the evidence on these points is doubtful, ob- 
scure, or totally wanting, courts of law adopt rules 
of interpretation as furnishing presumptions as to the 
actual intention of the parties. Difficulty in that re- 
gard can never arise where the indorsement is special 
if it contains words proper to show that the party in- 
tended to be liable only as second indorser. Where 
the indorsemeut is in blank, if made before the payee, 
the liability must be either as an original promisor or 
guarantor, and parol proof is admissible to show 
whether the indorsement was made before the indorse- 
ment of the payee and before the instrument was de- 
livered to take effect, or after the payee had become 
the holder of the same; and if before, then the party 


so indorsing the note may be charged as an original 
promisor, but if after the payee became the holder, then 
such a party can only be held as guarantor, unless the 
terms of the indorsement show that he intended to be 
liable only as second indorser, in which event he is enti- 
tled to the privileges accorded to such an indorser by 
the commercial law. 

Whether regarded as a second indorser or an orig- 
inal promisor, it is not necessary to allege or prove any 
other than the original consideration, but if it be 
attempted to charge the party as a guarantor, a dis- 
tinct consideration must appear. Essex Co. v. Ed- 
munds, 12 Gray, 277; Brewster v. Silence, 4 Seld. 207. 

Viewed in the light of these suggestions it is clear 
that the first assignment of error must be over- 
ruled. 

2. Territorial courts are not courts of the United 
States within the meaning of the constitution, as ap- 
pears by all the authorities. Clinton v. Englebrecht, 
13 Wall. 447; Hornbuckle v. Toombs, 18 id. 653. 

Witnesses in civil cases cannot be excluded in the 
courts of the United States because he or she is a 
party to, or interested in, the issue tried, but the pro- 
vision has no application in the courts of a territory 
where a different rule prevails. 13 Stats. at Large, 351; 
Bowman v. Noyes, 12 N. H. 305; Bridges v. Armour, 5 
How. 94; Bailey v. Knapp, 7 Harris, 193; Halz v. Sny- 
der, 2 Casey, 512. 

Suppose that is so, then the two defendants called 
as witnesses were rightly rejected as wituesses. 13 
Stats. at Large, 351. 

Special reference is made to the territorial act of 
the 11th of February, 1870, as inconsistent with the 
ruling of the court, but the act in question contains 
the following proviso: that the act “shall not apply 
to cases pending at the passage thereof in the district 
courts, on appeals from justices of the peace, nor to 
cases at issue at the passage of the same in the dis- 
trict and probate courts.”’ Sufficient appears to show 
that the case before the court was at issue in the 
court below one whole year before the passage of that 
act. 

Tested by these considerations it is clear that the 
second assignment of error must also be overruled, 
and that there is no error in the record. 

Judgment affirmed. 
—_____4__—— 
NOTES OF RECENT DICISIONS. 


Bank stock: taxation of.— Where there is a valid 
law imposing tax for the State upon hank stock, there 
will be no judicial interference in its collection on 
account of informalities or irregularities in the return 
or assessment. Sup. Ct., Georgia, Oct. 24, 1877. Stock- 
holders First Nat. Bank Americus v. Peer. 

Contract: void as against public policy.—The man- 
ager of a corporation agreed if plaintiff would purchase 
certain shares of the capital stock of such corporation 
held by one F., the corporation would give plaintiff 
employment at an annual salary. Held, that the con- 
tract was void as against public policy. Sup. Jud. Ct., 
Massachusetts, Oct., 1877. Noyes v. Marsh. 

False pretenses: what does not constitute: must relate 
to past or present fact.— A pretense which is false when 
made, but true by the act of the person making the 
same, when the prosecutor relies thereon and parts 
with his property, is not a false pretense within the 
statute. To hold a person for trial, who is charged 
with obtaining money or property by false pretense, it 





must appear that the preteuse relied upon relates to a 
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past event, or to some present existing fact, and not to 
something to happen in the future. A mere promise 
is not sufficient. Sup. Ct., Kansas, July, 1877. Ea 
parte Snyder (Cent. Law Jour.). 

Gift inter vivos: transfer of stock on books of corpo- 
ration not followed by delivery of the certificates: cir- 
cumstances rebutting the presumption of a resulting 
trust and establishing a gift.— A transferred stock to 
B on the books of the corporation. He, however, 
never informed B of the transfer nor delivered to her 
the certificates of stock, but retained the same in his 
possession, and they were found, after his death, in an 
envelope indorsed with his own name and the name of 
B. It appeared that B was a niece of A, and had for 
many years been treated and regarded by him as his 
daughter. Held (affirming the decree of the court 
below), that the transfer on the books of the corpora- 
tion vested in B alegal title to the stock; that the 
circumstances of the case rebutted any presumption of 
a resulting trust, and that B was therefore entitled to 
the stock. Sup. Ct., Pennsylvania, June 12, 1877. 
Roberts’ Appeal (Week. Not. Cas.). 

Life insurance: forfeiture: waiver.— Where it ap- 
pears that an agent of an insurance company received 
an interest premium, over due, and after notice of the 
sickness of the insured, held, that it was not error for 
the court to charge that if at the time the money was 
paid, Lester, the insured, was sick, and that fact was 
communicated to the agent of the company, notice to 
the agent was notice to the company, and if after such 
notice the company received the money, they waived 
the forfeiture and are liable on the policy. Held, also, 
that where the assured was in default, and the insur- 
ance company drew upon him for the amount of the 
interest premium then overdue, and the assured was 
in good health at the date of the draft; that this was 
a waiver of the forfeiture, although the draft was paid 
aiver the agent had notice of the sickness of the assured. 
Sup. Ct., Georgia, Oct. 24, 1877. Piedmont & Arl. 
L. Ins. Co. v. Lester. 

Negotiable instrument: certificate of stock in a corpo- 
ration: blank indorsement : stolen certificates: negligence. 
—Certificates of stock in a corporation are not nego- 
tiable in a commercial sense, and the title to them 
cannot be transferred by oue who fraudulently ob- 
tained possession of them from the owner. The plain- 
tiff took a blank, instead of a special indorsement of 
the certificates from Maurice, and neglected to have 
the stock transferred on the books of the company. 
Maurice afterward stole the certificates and transferred 
them to third parties. Held, that the plaintiff was not 
guilty of such negligence as will require him to bear 
the loss of the stock. Sup. Ct., California. Winter v. 
Belmont Mining Co. (San F. L. J.). 

Partnership : joint owners of steamboat not partners* 
retiring joint owner how far liable.-— When one of the 
joint owners of a steamboat disposes of his interest by 
bill of sale duly acknowledged and recorded pursuant 
tu the Act of Congress of July 29, 1850, this is suffi- 
cient notice to parties with whom the boat had pre- 
vious dealings, of the withdrawal of the retiring owner 
from interest and ownership in the said steamboat. 
Where no other relation exists between the sharehold- 
ers of asteamboat than that which arises from the 
joint ownership, they are not partners, nor is their 
liability measured by the rules of law which are pecu- 
liar to the partnership relation. Sup. Ct., Peunsyl- 
vania, Oct. 15, 1877. Adams v. Carroll (Pittsburgh 
L. J.). 








Suretyship: release of surety by transaction between 
creditor and principal.— Where a surety or accommo- 
dation indorser signs a note, the consideration of which 
is that it shall be held by the bank where it is negotia- 
ble and payable, as collateral security for another note 
or draft due said bank, and the bank, without the 
knowledge and consent of the surety, changes the 
contract by relieving the acceptor and indorser of that 
other note or draft, the security or accommodation 
indorser of the collateral note is discharged. Sup. Ct., 
Georgia, Oct. 9, 1877. Stallings v. Bank of Americus. 

Ultra vires: void lease.—A lease made by certain 
officers of a corporation, unauthorized so to do, will 
be declared invalid. Mere silence will not be con- 
strued to be acquiescence. Phila. Com. Pleas, Oct., 
1877. Kersey Oil Co. v. Oil C.& A. R. R. Co. 

—_——____—— 
PURCHASE OF NOTES BY NATIONAL BANKS. 


SUPREME COURT OF MINNESOTA, SEPTEMBER 21, 
1877. 


First NATIONAL BANK OF ROCHESTER V. PIERSON. 


The purchase of a promissory note bya national bank for 
purposes of speculation is ultra vires, and the bank ac- 
uires no title to and cannot recover on a note so pur- 


Farmers Gnd Mech. Bank v. Baldwin, 4 Alb. L. J. 391, fol- 
lowed. 
re by plaintiff from a judgment in favor of 
defendant in the District Court of Olmstead 
county. The action was upon a promissory note made 
by defendant and held by plaintiff. Such other facts 
as are material appear in the opinion. 


Jones & Gove, for appellant. 
Chas. C. Wilson, for respondent. 


CornELL, J. It is expressly found asa fact by the 
District Court, before whom this cause was tried with- 
out a jury, ‘that the transaction, under which the 
plaintiff claimed to have acquired the note in ques- 
tion, was a purchase and not a discount, or lend- 
ing of money on the credit of it;’’ and we, have no 
hesitation in saying that, upon the evidence, we fully 
concur with the court that such was undoubtedly the 
real nature of the transaction as intended by the par- 
ties thereto. As a conclusion of law from this find- 
ing, the court held ‘‘ that the plaintiff, a national bank 
corporation, had no authority to purchase or traffie in 
promissory notes as choses in action, and did not in 
law acquire, by the supposed purchase, any title to the 
note in question, and cannot recover upon it in this 
action.” 

Upon the fact as thus found it will be seen that the 
only question presented is, whether a national bank, 
created and organized under the act of Congress, “ to 
provide a national currency,” etc., is authorized to 
deal or traffic in promissory notes, as a species of per- 
sonal property, or to acquire any title to such paper by 
a purchase, made admittedly not in the way of dis- 
count, or by lending money on the credit of it. In 
the case of the Farmers & Mechanics’ Bank vy. Bald- 
win, 14 Alb. L. J. 391, it was expressly held that no 
power of this character is conferred by a law of this 
State, which authorizes State banks, organized under 
its provisions, ‘‘to carry on the business of banking 
by discounting bills, notes and other evidences of 
debt, by receiving deposits, by buying and selling gold 
and silver bullion, foreign coin, and foreign and in- 
land bills of exchange, by loaning money on real and 
persoval securities, and by exercising such incidental 
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powers as may be necessary.”’ And that a purchase of 
such paper, made not in the way of discount, was 
ultra vires, as outside the legitimate scope and pur- 
poses of such institutions. 

Under the congressional enactment, the authority 
which is given is ‘‘ to exercise all such incidental pow- 
ers as shall be necessary to carry on the business of 
banking, by discounting and negotiating promissory 
notes, drafts, bills of exchange, and other evidence of 
debt, by receiving deposits, by buying and selling ex- 
change, coin 4nd bullion; by loaning money on per- 
sonal security, and by obtaining, issuing and circu- 
lating notes according to the provisions of said title.” 
U.S. Rev. Stats., § 5, 136. 

This is substantially like the State statute which 
was under consideration in the Farmers & Mechanics’ 
Bank v. Baldwin, supra. The word “ negotiating,” 
as used in this section, and likewise in section 29 of 
the same statute, is used in its ordinary and appro- 
priate transitive sense, to indicate, not an act of pur- 
chase, but one of transfer, whereby the negotiated 
paper is passed from the holder or owner and put into 
circulation. Hence the incidental power to negotiate 
notes to the extent necessary to carry on the busi- 
ness of banking, simply implies an authority to real- 
ize upon such commercial paper as the bank may re- 
ceive in the lawful conduct of its business, by nego- 
tiating, selling, and transferring it by means of a re- 
discount, obtained or otherwise. 

It gives no implied authority to speculate or traffic 
in paper of the character of the note in question, or 
in financial securities of any description. Morse on 
Banking, 4 and 5. 

The powers, therefore, which are conferred by this 
section, in respect to the acquisition of commercial or 
business paper, are in no way affected or enlarged by 
the use of the term “ negotiating.” 

In the absence of any authoritative exposition of 
the federal statute in this regard, the principle settled 
in the Farmers & Mechanics’ Bank v. Baldwin must 
be regarded as decisive of the present case. 

It is suggested by counsel for appellant, that upon 
the evidence this case is distinguishable from that of 
the Farmers & Mechanics’ Bank v. Baldwin, supra, in 
that the note sued on here was indorsed by Butler, 
the holder at the time of the transfer to the plain- 
tiff. 

This fact is undoubtedly a distinguishing, though 
not conclusive test of the character of the transac- 
tion, and ordinarily raises a strong presumption de- 
noting the existence of the relation of lender and 
borrower, between the bank and the party so making 
the transfer, and thereby indicates that the parties 
really intended a loan of money upon the credit of the 
paper so indorsed. And we have no doubt when such 
is the intention, ‘‘a borrower may,’’ as was held in 
Smith v. Exchange Bank of Pittsburg, cited by appel- 
lant, “‘obtain the discount by a bank of the existing 
notes and bills of others of which he is the holder, as 
well as of his own paper made directly to the bank.” 
And that the bank will thereby acquire a valid title 
to such paper because it makes the purchase by dis- 
count or through the exercise of its discounting pow- 
ers. But where the acts of the parties, and the cir- 
cumstances surrounding the transaction clearly rebut 
any presumption arising from the indorsement, and 
indisputably indicate the real nature of the transac- 
tion, intended by the parties to be, in the language of 
the court below, ‘‘an out and out purchase of the 








note, and not discounting it or lending money on the 
credit of it,” the mere fact of indorsement is not 
sufficient to warrant the court in treating the trans- 
action as something different from what was in- 
tended. 

We fully concur with the court below in its con- 
clusion as to the character of the transaction in this 
case. 

It was an ordinary case of note shaving, pure and 
simple, for purposes of gain alone, outside the circle 
of any legitimate banking business, and foreign to 
any purpose for which those institutions are estab- 
lished. No loan was made or intended, nor was there 
any discount in the ordinary and legal acceptation of 
that term as applied to the business of banking. 

Judgment affirmed. 


———_~—_—_—_——. 


CONSTRUCTION OF PATENT—CLAIM NOT 
ENLARGED BY COURTS. 


N the case of Keystone Bridge Company v. Phenix 
Tron Co., just decided by the Supreme Court of the 
United States, the action was for infringing cer- 
tain patents for improvements in iron truss bridges. 
The specification of the inventor's claim in the patent 
was for wide and thin bars of a certain kind applied in 
acertain way. The alleged infringement consisted in 
using cylindrical bars applied in a similar manner. 
The court in affirming the judgment of the court be- 
low dismissing the complaint says: The patentees con- 
fine themselves to “wide and thin” bars. They claim 
the use in truss bridges of such bars when the ends are 
upset and widened in the manner described. It is 
plain, therefore, that the defendant company, which 
does not make said bars at all, but round or cylindri- 
cal bars, does not infringe this claim of the patent. 
When a claim is so explicit, the courts cannot alter or 
enlarge it. If the patentees have not claimed the 
whole of their invention, and the omission has been 
the result of inadvertence, they should have sought to 
correct the error by a surrender of their patent and an 
application for a re-issue. They cannot expect the 
courts to wade through the history of the art and spell 
out what they might have claimed, but have not 
claimed. Since the act of 1836 the patent laws require 
that an applicant for a patent shall not only by a speci- 
fication in writing fully explain his invention, but 
that he ‘‘ shall particularly specify and point out the 
part, improvement, or combination which he claims as 
his own invention or discovery.’”’ This provision was 
inserted in the law for the purpose of relieving the 
courts from the duty of ascertaining the exact invention 
of the patentee by inference and conjecture, derived 
from a laborious examination of previous inventions, 
and a comparison thereof with that claimed by him. 
This duty is now cast upon the Patent Office. There 
his claim is, or is supposed to be, examined, scrutin- 
ized, limited, and made to conform to what he is en- 
titled to. If the office refuses to allow him all that he 
asks, he has an appeal. But the courts have no right 
to enlarge a patent beyond the scope of its claim as 
allowed by the Patent Office, or the appellate tribunal 
to which contested applications are referred. When 
the terms of a claim in a patent are clear and distinct 
(as they always should be) the patentee, in a suit 
brought upon the patent, is bound by it. Merrill v. 
Yeomans, 94 U. 8S. 573. He can claim nothing beyond 
it. But the defendant may at all times, under proper 
pleadings, resort to prior use and the general history 
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of the art to assail the validity of a patent or to restrain 
its construction. The door is then opened to the plain- 
tiff to resort to the same kind of evidence in rebuttal; 
but he can never ge beyond his claim. As patents are 
procured ex parte, the public is not bound by them, 
but the patentees are. And the latter cannot show 
that their invention is broader than the terms of their 
claim; or, if broader, they must be held to have sur- 
rendered the surplus to the public. 


——$_ 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 


CHATTEL MORTGAGE. 

Construction of danger clause.—A clause in a chattel 
mortgage, providing that if the mortgagee shall at any 
time deem bimself insecure, he may take possession 
of and sell the property, vests in him an absolute dis- 
cretion; and his right does not depend upon his hav- 
ing reasonable ground for deeming himself insecure. 
Huebner v. Koebke. Decided Sept. 11, 1877. 

CONTRACT. 

Construction of: for joint adventwre.—G. had con- 
tracted with R. and S. that the last-named parties 
should enter on G.’s land during the then next win- 
ter, and cut timber to the amount of about 1,500,000 
feet, haul and saw the logs, run the timber to market, 
and there divide it so that one-third should belong to 
G. and the other two-thirds to R. and 8., on condition 
that for every thousand feet received by G. he should 
allow R. and 8. $12, and for the remainder they should 
allow G. $1.50 per thousand as stumpage. For the 
purpose of performing this contract, R. and S. then 
contracted between themselves that R. should log and 
saw 1,500,000 feet of lumber, more or less, during the 
following winter, and should run the same to market; 
that S. should pay R. ‘$14 for each and every thou - 
sand so put in and run to market,” by advancing $2,500 
for the use of the logging camp during the winter, the 
balance to be paid from the avails of the lumber; and 
that the profits or losses should be divided equally be- 
tween the two parties. Held, (1) that the contract 
between R. and 8. is to be construed with reference 
to their prior contract with G. relating to the same 
lumber. (2) That by the clear terms of the second 
contract, R., upon fulfillment thereof on his part, was 
entitled to receive from S. $14 per thousand upon all 
the lumber so manufactured and run to market, in- 
cluding the one-third which became the property of 
G.; and that the expense of stumpage and the profits 
of the transaction were to be divided equally between 
said R. and 8. Richardson v. Single. Decided June 


2, 1877. 
INDORSEMENT. 


Contract of, not disputable by parol.— One who has 
indorsed a note in blank, without qualification ex- 
pressed in the writing, cannot show by parol, as against 
the person to whom he delivered it, a contemporane- 
ous agreement between them that he should not be 
liable as indorser, where no mistake or fraud in pro- 
curing the indorsement is alleged. Charles v. Denis. 
Decided June 2, 1877. 

JOINT OBLIGATION. 

Remedy at law against survivors only: waiver by rep- 

resentative of deceased obligor.—Where one of several 





*From O. M. Conover, Esg., State Reporter. To appear 
in 42 Wisconsin Reports. 





joint obligors (in this case partners liable on a firm 
note) dies, the legal remedy is against the survivors 
only, and the estate of the deceased is discharged at 
law; though his administrator may be proceeded 
against in equity upon showing that the remedy against 
the survivors has been exhausted, or that they are in- 
solvent. But where, during the pendency of an ac- 
tion against alleged partners upon an alleged obliga- 
tion of the firm, one of the defendants died, and his 
administrators asked and obtained leave to defend, 
filed a separate answer, and litigated the cause upon 
the merits. Held, that this was a waiver of all objec- 
tions to the plaintiff's right to proceeed against the 
estate at law instead of in equity; though in order to 
recover against the administrators, plaintiff must al- 
lege (by supplementary complaint), and must prove, 
that the surviving obligor is insolvent. Sherman v. 
Kreul. Decided June 2, 1877. 


PARTNERSHIP. 


1. Contract rendering parties partners : for what part- 
ners liable.— By the terms of a written contract be- 
tween A, B and C as parties of the first part, and X 
and Y as parties of the second part, the former cov- 
enanted with the latter to ‘‘ commence immediately 
and work faithfully and constantly for X and Y, until 
the logs there mentioned should be marketed; that 
they would take charge of the several logging camps 
of X and Y, to be started at such points as the latter 
should direct, in a certain county, hire men to run the 
same, cut, haul, bank, and run to a certain place, all 
the pine logs they could get out during the then ap- 
proaching fall and winter, and do all said work in a 
good and suitable manner, and for the best interests 
of allthe parties to said contract. In consideration 
thereof, X and Y covenanted on their part to pay for 
all stumpage upon the logs so to be cut, for all hired 
help and all teams necessary for getting dut such logs, 
and for all supplies and expenses necessary in cutting 
logs and getting them to market; and that when the 
logs were sold by them (X and Y), all the money so 
paid out by them should first be deducted from the 
amount paid for the logs, and the balance, with all 
teams and supplies then remaining on hand, should be 
divided in equal portions between the two parties 
above named, and the portion or share belonging to A, 


BandC should be “ full payment and compensation for 


the work and labor of said’? A, Band C. Held, that 
this agreement constituted all the parties thereto part- 
ners, and rendered X and Y liable for supplies fur- 
nished to A, B and C upon the order of the latter for 
the use of the logging camps while engaged in getting 
out logs under said contract. Upham v. Hewett. 

2. For what partners not liable.— For supplies fur- 
nished to A, B and C for the use of their logging 
camps while engaged in getting out logs for other par- 
ties, and not under said contract, X and Y are not 
liable. Ib. Decided July 17, 1877. 

—»——_ 


RECENT ENGLISH DECISIONS. 


Cases RELATING TO WILLS AND TRUSTS. 
Construction of will: ‘‘ children of A, or their issue:” 
substitution.—A testator gave his personal estate to 
‘all and every the children of my uncle R. F., or their 
issue, in equal shares,’”’ and all his real estate upon 
trust for A. F. for life, and after her death to sell the 
same and hold the proceeds “ upon trust for all and 
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every the children of the said R. F., or their issue, in 
equal shares per capita.”” R. F. had had six children, 
two only of whom were living at the date of the will. 
The other four all left children. Held, that the pro- 
ceeds of the real estate were divisible into six equal 
parts, of which two went to the surviving children of 
R. F., and the other four to the children per stirpes of 
the four children of R. F. who had died before the 
date of the will. Ch. Div., Feb. 17, 1877. Re Sibley's 
Trusts, 37 L. T. Rep. (N. 8.) 180. 

Construction of will: descendants: whether ‘* descend- 
ants” in infinitum or only children: context: gift after 
the death of a person to whom nothing is expressly given: 
implied life estate: accumulations: intestacy.—A_ tes- 
tator gave, devised and bequeathed to trustees the 
whole of his property, real and personal, upon trust 
(after a legacy to his wife of £1,500 and of all his 
household furniture and effects) in the event of his 
death without lawful issue, to divide the same into 
twelve equal parts, whereof three were to be given to 
the children of his late aunt A. equally among them, 
the descendants (if any) of those who might have died 
being entitled to the benefit which their deceased pa- 
rent would have received had he or she been then 
alive, and the remaining nine parts were to be given in 
the same manner to the children and descendants of 
others of his aunts in the said will mentioned. And 
should there be no children or lawful descendants of 
any of his said aunts remaining at the time these be- 
quests were to become payable, the portion or por- 
tions of the said residuary estate thereby devised and 
destined for such of them should be placed in the 
general residuary fund. The testator directed that 
the division of his residuary estate among his relatives 
should not ‘be made till two years after his wife's 
death. And the testator directed funds to be set apart 
to provide for his wife's annuity of £700, payable un- 
der their marriage settlement. The testator’s aunts 
left children, all of whom died long ago; many of such 
children left descendants. The widow died in 1872. 
The suit was instituted by a great grandson of one of 
the testator’s aunts. J/eld, first, that the word “ de- 
scendants ” was the same in meaning as the word “ is- 
sue;"’ and that by the context ‘‘ the descendants be- 
ing entitled to the benefit which their deceased parent 
would have taken,’”’ “ descendants’? and “ parent ”’ 
were correlative terms, and the ‘“‘ descendants” to 
take were the grandchildren of testator’s aunts, re- 
moter descendants being excluded. Sibley v. Perry, 7 
Ves. 527, followed; Ross v. Ross, 20 Beav. 645, held 
not toapply. Secondly, that the testator’s widow did 
not take a life estate by implication in the residuary 
estate; the mere fact that the heir or next of kin are 
some or all of the persons who take after the death of 
the widow, is not sufficient to raise the implication. 
Thirdly, that the accumulation ceased at the period 
provided for by the Thellusson act, and that the in- 
come was payable to the real and personal representa- 
tives respectively of the testator from that period up 
to the death of the widow, as under an intestacy. 
Fourthly, that the fund was divisible at the death of 
the widow, and not two years from that event. 


Fifthly, that the person claiming under the intestacy 
took the void accumulations free from all costs of the 
suit, which were to come out of the general fund. 
Ch. Div., March 12, 1877. Ralph v. Carrick, 37 L. T. 
Rep. (N. S.) 112. 

Executor: willful default of: omission to convert: 
speculative securities. —The estate of a testator, whose 


will contained no directions as to the time of conver- 
sion, consisted of (among other things) three second 
mortgage bonds of an American railway company, of 
which the market price was £153 per bond at the time 
when the will was proved. After this the price de- 
clined continuously, and sixteen months after the tes- 
tator’s death the executors sold two of the bonds for 
£52a piece. A suit to administer the estate was in- 
stituted by three of the four person who were residu- 
ary legatees under the will, and when the suit came to 
a hearing, the third bond, which still remained un- 
sold, was worth only £10 in the market. One of the 
residuary legatees had pressed the executors to sell 
the bonds, but the other jthree had either assented or 
had expressed no dissent to the postponement of the 
sale. The bill prayed that the executors might be de- 
clared guilty of willful default in not selling the bonds 
at once, and liable to make good to the estate their 
value at the time of the testator’s death. Held (af- 
firming the decision of Hall, V. C.), that, under the 
circumstances, the executors had exercised a reason- 
able discretion, and were not liable. Ct. App., April 
14, 1877. Marsden v. Kent, 37 L. T. Rep. (N. 8S.) 49. 

Trust: trustee acquiring benefit as ostensible owner 
misuse of a fiduciary position: trustees’ unjust claim 
not forfeited by lapse of time: salmon fishings.—Per the 
Lord Chancellor (Lord Cairns): Where trustees ac- 
quire a benefit as ostensible owners of trust property, 
that benefit cannot be retained by them, but must be 
surrendered to those who are beneficially interested. 
Per Lord O'Hagan: The law of Scotland, equally with 
the law of England, condemns the misuse of a fidu- 
ciary position, and declares that any advantage wrong- 
fully gained by a trustee shall inure to the benefit of 
the cestui que trust. Per Lord O’Hagan: Where a 
trust has been broken by the trustees for their own 
benefit, and to the injury of the cestui que trust, no 
lapse of time can validate the transaction. Where 
the trustees of land affecting actual ownership acquire 
from the Crown a right of salmon fishing in the ad- 
jacent sea, the acquisition inures to the benefit of the 
cestui que trust. Aberdeen Town Council v. Aberdeen 
University, L. R., 2 App. Cas., H. L. (Sc.) 544. 

Trust for accumulation: void accumulation: Thellus- 
son act : intestacy.—A testator gave freehold and lease- 
hold estates to trustees upon trust for his wife for her 
life, or until her second marriage, and, in case she 
should marry again, upon the trusts thereinafter men- 
tioned, and after the death of his wife, in trust for M. 
absolutely. But in case his wife should marry again, 
the said bequest in her favor was to cease, and instead 
thereof she was to receive £500 a year, and the residue 
of the income was to be accumulated from such sec- 
ond marriage until the wife’s death, and then to be 
disposed of as in the said will directed. Testator died 
in 1852. His widow married again in 1855. The pe- 
riod of twenty-one years from the testator’s death 
prescribed by the Thellusson act expired 16th April, 
1873. Held, that there was no effectual disposition of 
the surplus from 16th April, 1873, and that there was 
an intestacy; that the trusts for accumulation then 
ceased; that accumulations since accrued and the fu- 
ture income of the estate belonged, so far as the same 
were attributable to personal estate, in equal moieties 
to the Crown and testator’s widow respectively, and 
so far as attributable to real estate, to the Crown alone. 
(Talbot v. Jevers, L. R., 20 Eq. 255, followed.) Ch. 
Div., May 29, 1877. Weatherell v. Thornbush, 37 L. T. 
Rep. (N. 8.) 182. 
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BOOK NOTICES. 


CoopEer’s Reports, Vou. II. 


Reports of cases argued in the Court of Chancery of the State 
of Tennessee, and decided by the Hon. William F. 

er, Chancellor of the Seventh Chancery District of 

ues ville. Vol. II. St. Louis: G.I. Jones & Company, 


‘wee are several advantages in the reporting of 
decisions by the judge who makes them, the most 
important one of which is, that the cases are presented 
to the public in the way that they appeared to the 
court, the facts and the legal points having promi- 
nence in the argument or influencing the determina- 
tion being made prominent in the report. Another 
advantage is that the opinions delivered are prepared 
with reference to their publication, and the reported 
cases are more systematically and harmoniously pre- 
sented. The opinions in the volume before us are 
carefully written and as carefully reported. A number 
of interesting decisions are given among which we 
select the following: Ex parte O’ Brien, p. 33. A widow 
having no children of her own, but caring for the 
children of a deceased sister, who live with her, is the 
head of a family under the homestead act. Love v. 
Allison, p. 111. An accommodation indorser may be 
released by abandonment of levy on realty of a prior 
indorser. Pugsley v. Freedmen’s Savings and Trust 
Co., p. 1380. The right of the defendants to remove a 
cause to the United States court under Laws 1789, § 12, 
etc., is gone, after one of the material defendants has 
taken the opinion of the State court, upon a question 
which goes to the merits of the litigation. Seasight v. 
Payne, p. 174. Where goods are sold and credit given 
to a corporation, an officer or stockholder cannot be 
held personally liable for the debts thus created upon 
a promise to pay or see them paid, unless such promise 
be in writing. Alley v. Myers, p. 206. A judgment 
by confession before a justice on an open account for 
an amount over the magistrate’s jurisdiction is void. 
Carter v. Montgomery, p. 216. If a gift be in considera- 
tion of wrong done, such as seduction or past illicit 
cohabitation, equity will not interfere to deprive the 
donee of the legal title. Williams v. Corson, p. 269. 
A husband and father, who has taken out a policy of 
insurance on his own life, payable to him, his execu- 
tors, administrators, and assigns, may dispose of the 
same by will. Nichol v. Steger, p.328. An infant can- 
not bind himself for necessaries, if like necessaries 
have been furnished him by his guardian with whom 
he was living. Stratton v. Perry, p. 638. A judgment 
is only a security uf a higher nature for the same debt 
and does not extinguish the debt, and, therefore, a 
bankrupt, against whom a judgment has been recov- 
ered in the period between his application to be de- 
clared a bankrupt and his final discharge, may plead 
the discharge in bar of the judgment. Smith v. St. 
Louis Mut. Life Ins. Co., p. 656. To entitle any one 
or more of the defendants to remove a cause from this 
court to the United States court, under the act of 
March 3, 1875, all of the material defendants must have 
the necessary citizenship. Rains v. Hayes, p. 669. 


Money paid by the father as security of his son-in-law 
is not chargeable to the daughter as an advancement. 
Smith v. St. Louis Mut. Life Ins. Co., p. 727. An agree- 
ment by which one life insurance company transfers 
to another life insurance company all its assets, the 
other company undertaking to re-insure the risks of 
the first and to pay its debts, is ultra vires and void, 





though the first company may be authorized by its 
charter to re-insure its risks. The index is good, but 
there is no table of cases cited. The book is well 
printed and bound. 


Cox on Common LAW PRACTICE. 


Common Law Practice in Civil Actions. _By Walter 8. Cox 
of the Bar of Washington, D. C., and Instructor in Co- 
lumbian University Law School. Washington, D. C.: 

& O. H. Morrison, 1877. 

This volume appears to bea carefully prepared compi- 
lation of the rules regulating practice under the com- 
mon law, and will be found useful to students and all 
others desiring to understand the principles which gov- 
erned a system of procedure which is fast becoming 
obsolete. While codes or other statutory provisions 
have in most places superseded the ancient system of 
procedure, a knowledge of that system is essential to 
the complete understanding of what now exists, and a 
course of study which should omit the consideration of 
it would be decidedly defective. The present volume 
is particularly intended for the use of students, the au- 
thor’s experience as an instructor in a law school lead- 
ing him to prepare it, there being no other book in ex- 
istence fitted for the purpose for which it is designed. 
We think the volume will meet the want that existed 
and will prove acceptable to all who desire to study 
systematically practice under the common law. 


REDFIELD ON THE LAW oF WI118, Vou. III. 


The Law of Wills embracing the Probate of Wills and the 
Settlement of Estates; the Duties of Executors, Ad- 
ministrators and other testamentary trustees. By Isaac 
W. Redfield, LL.D. Vol. 11. Third Edition. Greatl 
extended and improved. Boston: Little, Brown 
Company, 1877. 

This volume completes the third edition of this well- 
known work. The labor of revising this edition was 
performed by its lamented author before his death, 
the only additions made by another hand being the 
citation of such important cases as were decided be- 
tween the occurrence of that event and the printing 
of the volumes. The treatise is too well known to the 
profession to require any description or recommenda- 
tion here. Many additions have been made to former 
editions both in respect to the text and the citation of 
authorities, and the work constitutes the latest and 
most complete treatise upon the subjects embraced 
therein. 

——__>__—_. 


CORRESPONDENCE. 


APPEALS TO THE COURT OF APPEALS. 
To the Editor of the Albany Law Journal: 

Srr — In an article in the LAw JoURNAL of October 
13th instant, after referring to the work done by the 
Court of Appeals, and to the provision not allowing an 
appeal to that court in actions where the amount in- 
volved is less than five hundred dollars, you have this 
paragraph: ‘If the limit could be increased to one 
thousand dollars, it is probable that the judges could 
at present dispose of all the business brought before 
them without overworking themselves as they are now 
doing.” 

Why not go further and say, if the limit could be in- 
creased to one hundred thousand dollars, the judges 
would have but little work to do. In short, why not 
abolish that court altogether? That the judges should 
be overworked is, of course, much to be regretted; 
nevertheless, are the rich to be there heard, to the ex- 
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clusion of others, the determination of whose rights is 
equally important? and is that court to be known as 
the Rich Man’s Court? I have failed to discover that 
the questions of law in a case become less or more diffi- 
cult accordingly as the sum involved is great or small. 
Yours, etc., 
B. W. WoopWARD. 
Warxtns, N. Y., Oct. 16, 1877. 


(There must be some limitation upon appeals to the 
court of last resort. The suitor whose dispute is about 
five dollars may think he ought to have the highest 
courts of the State adjudicate his difficulty as much 
as the thousand dollar or even the fifty dollar litigant. 
But we have discovered that it is a matter of impossi- 
bility for the court to determine all claims and that 
some method of selection is inevitable. The most 
reasonable and most easily understood method is the 
one now chosen. If the limit of appeal should be in- 
creased to $1,000 instead there would be no more vio- 
lation of abstract right than there is in the $500 limit 
now existing. Any talk about the court being a rich 
man’s court is the merest cant. The only privilege 
the suitor of small means is deprived of by a limitation 
is the opportunity of wasting what little he has in liti- 
gation; for no case involving less than a thousand dol- 
lars is of itself worth a journey to the Court of Ap- 
peals. Cases involving important questions may now 
go there, for in such cases the court below will always 
allow an appeal. The poor man is benefited by the 
rule forbidding small cases to be kept in the courts 
by appeal.— Ep. A. L. J.]. 


OH 


NOTES. 


HE case of The People v. Lord, which has agitated 
the politicians for some time past, was decided on 
the 26th ult. by the General Term of the Supreme 
Court of the Fourth Department, sitting at Roches- 
ter. The defendant, who was a member of assembly, 
was indicted for bribery under the provisions of Laws 
1869, chapter 742. The offense was charged to have 
been committed in February, 1871, and the indictment 
was found in September, 1875. At the time the of- 
fense was committed the statute of limitations as to 
indictments was three years. In the interval between 
that time and the finding of the indictment, but 
within three years of the time, the time for find- 
ing an indictment was extended to five years. It was 
claimed on the part of the prisoner that the act could 
not be applied to an offense committed before its pas- 
sage. The court below held that it could be, but the 
General Term reversed the decision and directed the 
discharge of the defendant. Judge Mullen delivered 
the opinion. The judgment was concurred in by Judge 
Talcott, Judge Smith dissenting. 

The most extensive bill of costs upon a small litiga- 
tion we have recently met with comes from Austra- 
lia. Plaintiff sued for breach of warranty on the sale 
of acow. Defendant was in England at the time and 
had to take a journey to Australia to give evidence 
on the trial. He was successful, and was allowed as 
part of the bill of costs his expenses in going from 
England to Australia, amounting to £218, or more 
than $1,000.— The Court of Appeals in Virginia is 
engaged in hearing a litigation which has been in 
progress seventy years. It involves the title to the 
salt works at Saltville, which furnished the Southern 





Contederacy with salt during the late war. The senior 
counsel for plaintiffs, Senator Johnson, has been con- 
nected with the case since 1847. 


There were 326 acts passed at the last session of the 
English Parliament. Of these 33 related to the whole 
United Kingdom of Great Britain and Ireland, 14 re- 
lated to England, 9 to Scotland, 7 to Ireland, 3 to Eng- 
land and Ireland, 1 to England and Scotland, and 2 to 
the colonies, making 69 in all. There were 40 public 
statutes, which, being of a local character, chiefly for 
confirming provisional orders of various departments 
of the government, are placed among the local acts, 
raising the number of that class of acts to 242 in the 
whole. There were 15 private acts. 


An English newspaper thus doscribes the Old Bailey : 
“At length I hear one say, ‘ We’ll go and see how they 
are getting on up stairs.’ Now is my time, and I prof- 
té&r a request for admission. The sergeant bids me 
follow him. I do so, and am in the Old Bailey. It is 
in the afternoon, and the audience seem to have re- 
freshed themselves, and, in spite of the hardness of the 
benches, to be sleeping in a way very creditable to 
their consciences. I can’t see the prisoner at all. A 
dozen unhappy men are seated on one side, with pens 
and paper before them; they are the jury. Around 
the table opposite the judges are the counsel. Behind 
them there are a few benches said to be for reporters; 
but I hope the seedy individuals seated on them are 
not to be reckoned as members of the Fourth Estate. 
If so, I rather pity the Fourth Estate, which I have 
been told is the palladium of British liberty. A narrow 
passage divides them from the sleepy witnesses, who 
sit dozing as if they did not take the slighest interest 
in what was going on. I doubt not but that they are 
keeping their eyes shut to show how unprejudiced and 
impartial is their state of mind. As I stand in the 
little square space by the door, I fancy that Iam the 
sole representative of the British public. Alas! Iam 
soon undeceived. As I turn up my eyes to the ceiling, 
I see hanging over a gallery above me a row of as beery 
heads as I have seen for some time; and they are the 
public. Iam only an intruder! my proper place is up 
with them, where, squeezed together, and sweltering 
in their own unwholesomeness this hot afternoon, they 
contemplate the way in which judges lay down the 
law, and clever barristers argue that black is white. I 
try another court. It is just the same scene of dark- 
ness and disagreeableness, und bad air and heat, where 
one can scarce see or hear; for, as the witness is placed 
at the angle between the jury and the judges, he is 
sure to speak in an undertone that is scarcely audible 
to the reporters. A little of this goes a long way, and 
I retreat into the lower waiting-rooms, where some 
are weeping and some are laughing — where some see 
their friends marched off to prison with Christain 
resignation, while others look as if they had lost all 
they cared for on earth. The crowd is a very motley 
one. They are a wonderful lot of seedy people, and if 
a clerical-looking gentleman comes amongst them, or 
aman of respectable appearance, quite a sensation is 
created. They are young and old, rich and poor, good 
people and bad, rags and broadcloth —side by side. I 
hurry away —thinking that, on the whole, in all 
London — every way —there is not a more disreput- 
able, or more inconvenient, or a more unsanitary and 
unsavory place than the Old Bailey.” 
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CURRENT TOPICS. 


|" is stated that the young men who were admitted 

to the bar as attorneys in New York last week, 
but who wanted to become counselors also, have 
taken an appeal from the decision of the General 
Term refusing to admit them as counselors. The 
grounds of the appeal are stated to be: First, that 
the committee examining the appellants were ap- 
pointed to ‘‘examine applicants for admission as 
attorneys and counselors of the Supreme Court;” 
second, that they had certified that the young men 
were entitled to pass as attorneys and counselors; 
and third, that the Court of Appeals had not power to 
prescribe the time for the order issued by it to take 
effect, but that the same must be regularly pub- 
lished. We can see no substantial reason for this 
appeal, If the young men making it should be suc- 
cessful (of which result there is very little proba- 
bility), the only thing gained, to most of them at 
least, would be a right to assume a year or so earlier 
the title of counselor. The young lawyer during 
the first two years of his professional life, especially 
in large cities, has very rarely an opportunity to act 
as counselor. His business is mainly in the inferior 
courts, or if he happens to be engaged in a litiga- 
tion in one of the Superior Courts, a trial is not 
reached during the time mentioned, or if it is, 
counsel will probably be employed whether the at- 
torney is entitled to conduct it or not. Perhaps, 
however, the appellants desire to have the status of 
the obnoxious rules finally settled, and, therefore, 
take their appeal for the benefit of those who are to 
come after them. Even this would hardly justify 
an appeal, for if the Court of Appeals should deter- 
mine that it had omitted any act essential to give 
validity to its rules, it could by further action 
remedy the defect. 


We trust the members of the profession will bear 
in mind the annual meeting of the New York State 
Bar Association, which will be held at the Assembly 
Chamber in this city on the 20th of this month, and 
will so arrange their business engagements as to be 
able to be present on that occasion. The committee 
of arrangements earnestly urge all members to be 
present, and to come prepared to nominate new 
members, and to consider the subjects which will 
naturally arise for discussion. It is stated that 


special addresses and theses may be expected, and 
that the post-graduate prize will be awarded. The 
committee will publish the order of exercises, when 
settled, in the ALBANY Law JourNAL. In this con- 
nection we would urge those members elect who 
have neglected to do so, to respond to the call of 
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the treasurer for their initiation fee and annual dues. 
The contribution asked from each individual is 
small, and will be repaid to him many fold in the 
advantage conferred by membership, to say nothing 
of the benefit accruing to the bar in general from 
the existence of the Association. 


The Court of Oyer and Terminer of Allegheny 
county, Pennsylvania, and the governor of that 
Commonwealth, are in controversy in reference to the 
right of the grand jury of the county mentioned 
to compel the executive to testify as to certain offi- 
cial acts done by him, and connected with a matter 
that they are investigating. The governor, in an- 
swer to the subpeena requiring his attendance, denies 
“the right of a co-ordinate branch of the govern- 
ment to compel the attendance of the executive 
officers, or investigate the manner in which, in their 
discretion, they have performed their official duties.” 
The governor has, however, elected to be guided in 
his action in the matter by the decision of the Su- 
preme Court, to which an appeal has been taken, al- 
though he says, ‘‘an extreme regard for the dignity 
and independence of the executive might justify 
the assumption that the decision of the propriety of 
recognizing the authority of a co-ordinate branch 
lies entirely in the breast of the executive.” Pend- 
ing the decision of the Supreme Court, the governor 
declines to obey the subpoena. As we have before 
said, the position taken by the governor is the proper 
one. To say nothing of the impropriety of a local 
body thus examining into the official conduct of 
State officers, the rules of evidence make official 
transactions of the chief officers of the State privi- 
leged. Thus, communications between a provin- 
cial governor and his attorney-general in regard to 
the conduct of officers (Wyatt v. Gore, Holt’s N. P. 
Cas. 299), or between such governor and a military 
officer under his authority (Cooke v. Mawwell, 2 Stark. 
1838), the report of a military commission of inquiry 
made to the commander-in-chief (Home v. Bentinek, 
2 B. & B. 130), correspondence between the agent 
of the government and a secretary of State (Ander- 
son V. Hamilton, 2 B. & B. 156; Mosbury v. Madison, 
1 Cranch, 144), are confidential matters which the 
interests of the State will not permit to be disclosed. 
And it was held by Marshall, C. J., in 1 Burn’s trial, 
186, that the president of the United States, and 
the governors of the several States, are not bound 
to produce papers or disclose information communi- 
cated to them, when in their own judgment the dis- 
closure would, on public considerations, be inex- 
pedient. See, also, Gray v. Pentland, 28. & R. 23; 
Yoter v. Sanno, 6 Watts, 156. 


In 1871 the legislature of Michigan passed an 
act requiring every negotiable instrument whose 
consideration was the transfer of an interest in a 
patent right, to have written or printed on its face 
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the words ‘‘ given for patent rights,” and made it a 
misdemeanor to take or transfer such a note not so 
inscribed with Knowledge of the facts. The 
statute also made such a note subject in the hands 
of any holder to the same defenses as in the hands 
of the original holder. A like enactment was made 
by the legislature of this State last winter (Laws 
1877, chap. 65). The Supreme Court of Michigan 
in the case of Cranson v. Smith, just decided, and 
appearing in our present issue, hold that the Michi- 
gan law is in violation of the provisions of the Fed- 
eral Constitution, upon the ground that it interferes 
with the value and enjoyment of patent rights, 
which a State may not do, the subject of granting 
patents, and regulating the rights of patentees, 
being within the exclusive control of Congress. 
Whether the courts of this State will reach a like 
conclusion in case they should be called upon to 
adjudicate concerning the validity of our law, we 
do not presume to say, but the Michigan court sus- 
tains its holding by very satisfactory reasons. Stat- 
utes involving something like the same question 
have been passed upon by other courts, and the 
weight of authority seems to be in accord with the 
principle advanced in Cranson v. Smith. See Gro- 
ver & Baker Sew. Mach. Co. v. Butler, 53 Ind. 454; 
21 Am. Rep. 200, where a State law requiring for- 
eign corporations to perform certain acts as a con- 
dition of doing business, was held not to apply to 
corporations manufacturing and selling patented 
articles; Helm v. First Nat. Bank of Huntington, 43 
Ind. 167; He parte Robinson, 2 Bissell, 309; Hollida 
v. Hunt, 70Tll. 109. In Patterson v. Commonwealth, 
11 Bush, 311; 21 Am. Rep. 220, however, a statute 
forbidding the sale of illuminating oils not able to 
stand a prescribed test was held constitutional, as 
applied to patented oils. See, also, upon the same 
subject, Woolen v. Banker, 6 Am. Law Rec. 236; 
State v. Peck, 25 Ohio St. 26. 


A large number of bills have during the week 
been introduced in Congress, most of them, how- 
ever, relating to matters of no especial interest to 
the profession. A few, however, merit attention. 
One introduced in the House by Mr. Frye, of Maine, 
provides for the repeal of the bankrupt law, and 
the enactment in lieu thereof of a brief statute pro- 
viding that any debtor in failing circumstances, who 
shall make a voluntary assignment of his estate, 
without preference, under the laws of the State 
where he resides, shall be discharged from liability 
for debts other than fiduciary ones, provided his 
estate is sufficient to pay a specified percentage upon 
his indebtedness. Another bill introduced by Mr. 
Oliver, of Iowa, provides for an amendment of the 
patent laws, so that a patent may be granted for a 
term of ten years, with an extension for five years, 
under the provisions of the law heretofore applica- 
ble to extensions. 





The Institute of International Law, an account of 
the constitution and purposes of which appear at 
page 130 of our present volume, held its annual 
meeting at Zurich at the time appointed. The only 
subjects discussed at the meeting appear to be those 
having reference to maritime law during the time of 
war, a subject which at the present time possesses 
but a secondary interest to the profession in America. 


The Incorporated Law Society of the United 
Kingdom held its annual meeting at Bristol on the 
20th ult. The proceedings and discussions resem- 
bled those at meetings of bar associations in this 
country, and embraced many topics of general in- 
terest, such as admission to the bar, professional re- 
muneration, bankruptcy law, etc. In respect to the 
latter subject, the drift of opinion seemed to be that 
such a law does more harm than good, which, we 
believe, is the general sentiment of the profession 
with us. 

ae 
NOTES OF CASES. 

N the case of Jones v. Preston, 1 Tex. L. J. 66, 
decided by the Court of Appeals of Texas at its 
last term, the action was brought to recover from a 
carrier the value of a trunk and its contents, which 
he was transporting as baggage foratraveler. A 
portion of the contents of the trunk consisted of 
these things: $100 in coin and $200 in currency, 
sixteen yards of dress silk, two dozen glasses, and 
half a bushel of canary seed; and a material ques- 
tion in the case was, should these articles be classea 
as personal baggage, so as to make the carrier liable 
for theirloss. The court, after stating that merchan- 
dise is not to be included within the term baggage, 
says: ‘Such articles as are carried from place to 
place for sale, exchange, or barter, will come under 
the head of merchandise, while such articles as are 
being transported solely for the necessities, comfort 
and convenience of the traveler, and not for the 
purposes of sale, exchange, or barter, would be bag- 
gage in contemplation of law, restricted to the 
further fact that the articles were such as passengers, 
by the particular mode of conveyance, usually carry 
with them in traveling.” The submission of the 
question to the jury whether the contents mentioned 
came under the head of merchandise or not, and 
whether the sum of money was too large to meet 
the reasonable requirements of the traveler during 
his journey, was held proper. See, upon this sub- 
ject, Dexter v. Syracuse, etc., R. R. Co., 42 N.Y. 
326; 1 Am. Rep. 527, where it is held that the right 
of a traveler to recover for lost baggage is not 
limited to such apparel, or other articles, as he ex- 
pects to need or use by the way, but extends to such 
things as are ordinarily carried by travelers. Also, 


Toledo, Wabash, etc, R. R. Co. v. Hammond, 33 
Ind. 379; 5 Am. Rep. 221, where an opera glass 
was held proper baggage, and American Contract 
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Co. v. Cross, 8 Bush (Ky.), 472; 8 Am. Rep. 871, 
where a gold watch was so held. A feather bed not 
intended for use on the voyage is not personal bag- 
gage of a female passenger by steamship from Ire- 
land to America. Connolly v. Warren, 106 Mass. 
146; 8 Am. Rep. 300, Neither are ivory handles, 
283 dozen in number, baggage (@.N. Ry. Co. v. Shep- 
herd, 8 Exch, 30); nor title deeds and money to pay 
expenses of a law suit (Phelps v. L. & W. R. Co., 19 
C. B. [N. S.] 321); watches of the value of £1,895 
(Belfast, etc., Ry. Co. v. Keys, 9H. L. 556); household 
furniture, such as blankets, sheets and bedding. 
Macrow v. Great West. Ry. Co., L. R., 6 Q. B. 612. 
But a watch and jewelry, usually worn, is. Mc- 
Cormick v. H. BR. P. R. Co., 4 E. D. Smith, 181. So 
are tools used by passenger in his trade (Davis v. C. 
& S. R. R. Co., 10 How. 330); guns for sporting 
purposes (Van Horn v. Kermit, 4 E. D. Smith, 453) ; 
money for traveling expenses, cloth for clothing, 
and the manuscript books of a scholar. Minter v. 
Pacifie Railroad Co., 41 Mo. 503. 


The question whether a thing not i esse, such as 
an unplanted crop, may be the subject of a chattel 
mortgage, has been fruitful of much discussion, and 
there has been considerable contrariety of decision, 
the tendency of late being to sustain mortgages 
given upon such property, at least to the extent of 
a single crop. The case of Dupree v. McClanahan, 
recently decided by the Court of Appeals of Texas, 
involves the question, and the conclusion is in ac- 
cordance with the tendency mentioned. In Wyatt 
v. Watkins, 16 Alb. L. J. 205, the same result is 
reached. Parsons, in his work on Contracts, states 
as a general principle (pp. 522, 523): ‘‘ The exist- 
ence of the thing sold, or the subject-matter of the 
contract, is essential to the validity of the contract,” 
and ‘‘a mere contingent possibility,not coupled with 
an interest, is no subject of sale, as all the wool one 
shall ever have, or the sheep which a lessee has cov- 
enanted to leave at the end of an existing time.” 
But if ‘‘rights are vested, or possibilities are dis- 
tinctly connected with interest or property, they 
may be sold.” And it is said in Benjamin on Sales, 
p. 53: “Things not yet in existence, which may 
be sold, are those which are said to have a poten- 
tial existence, that is: things which are the natural 
product or expected increase of something already 
belonging to the vendor.” In Jones v. Richardson, 
10 Metc. 481, it is held that a mortgage upon goods 
which the mortgagor does not own at the time the 
mortgage is made, though he afterward acquire 
them, is void, the court saying that to be able to 
sell property, the vendor must have a vested right 
in it at the time of sale. See, to the same effect, 


Rice v. Stone, 1 Allen, 566; Head v. Goodwin, 37 Me. 
181; Low v. Pew, 108 Mass. 847; 11 Am. Rep. 357, 
where a sale of fish, thereafter to be caught, was 
held to pass no title to the fish when caught. Wil- 





son Vv. Wilson, 37 Md. 1; 11 Am. Rep. 518, where a 
sale, for a valuable consideration, of all the property 
the vendor then had and might thereafter acquire, 
was held to convey only such property as the vendor 
then possessed. See, also, Moody v. Wright, 13 Mete. 
17; Holroyd v. Marshall, 10 H. of L, 191; Brown v. 
Tanner, L. R., 8 Ch. 59; Pennock v. Coe, 23 How. 
177; Galveston R. R. Co. v. Cowdy, 11 Wall. 489; 
Morrill v. Noyes, 56 Me. 458; Pierce v. Lang, 32 N. 
H. 484; Phelps v. Winslow, 18 B. Monr.431; Arnoult 
v. Aimes, 16 La. Ann. 225; and cases cited in Wyatt 
v. Watkins, supra. 


In the case of Barber v. The St. Louis Dispatch Co., 
5 Cent. L. J. 860, recently decided by the St. Louis 
Court of Appeals, the action was for an alleged libel 
in publishing a statement that plaintiffs husband 
had brought a suit for divorce, wherein he accused 
plaintiff of having committed adultery with a 
person named, and with divers other persons, 
and of having given birth to an illegitimate 
child. The defense was that the publication 
was privileged, as being a fair report of a legal 
proceeding. Plaintiff showed that the only legal 
proceeding at the time in existence was a com- 
plaint which had been filed in an action for divorce, 
wherein the alleged libelous matter was set forth. 
The court held that the contents of the complaint 
were not privileged under the general rule that 
where a court or public magistrate is sitting pub- 
licly, a fair account of the whole proceedings, un- 
colored by defamatory comment, or insinuation, is 
a privileged communication, whether the proceed- 
ings are on a trial, or on a preliminary or ex parte 
hearing. To come within the rule there must be a 
hearing of some kind. See Rex v. Wright, 8 Term, 
298, where the reason of the rule that accounts of 
judicial proceedings are not libels, is stated to be 
because it is of great importance that the proceed- 
ings of courts of justice shall be known; that the 


general advantage to the country in having these 
proceedings made public, more than counterbalances 
the inconvenience to the person whose conduct may 
be the subject before the court. See, also, Curry v. 
Walter, 1 Esp. 453; Davison v. Duncan, 7 E. & B. 
231; Ryalls v. Leader, L. R., 1 Exch, 299; Pierce v. 
Goodlake, 15 L. T. Rep. (N. 8.) 676; Wason v. 
Walter, L. R., 4 Q. B. 93, where the decision is 
based upon the analogy between public proceedings 
in courts of justice and public debates in the houses 
of Parliament. It also appears from Hunter v. 
Sharp, 4 Fost. & F, 983, that a hearing and an in- 
quiry in public is essential to bring the publication 
within the rules as to privilege. So also in Acker- 
man v. Jones, 37 N. Y. Super. 43, where the pub- 
lication expressly described a public appearance, 
and the statement of a criminal charge before a 
magistrate. In no instance have the statements 
made in bill filed been held to come within the rule, 
and it would be decidedly unsafe to permit them to 
do so. See, also, Bdsall v. Brooks, 17 Abb. Pr, 227; 
McCabe v. Cauldwell, 18 id. 377; Cosgrove v. Trade 
Aux. Co., 18 Ir. Rep. C. L. 849; Jones v. Me 

1 id. 681; Steele v. Brannon, L, R., 7 C. P. 268, 
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CENTENNIAL LAW. 


We have often promised ourselves to furnish our 

readers a few chapters on some ancient laws 
and ancient legal proceedings of this country. Al- 
though we cannot go as far back for materials as 
our English brethren, yet we have some legal tradi- 
tions of respectable age. If we cannot speak of 
magna charta, we can refer to the blue laws of Con- 
necticut, and if we have nothing exactly answering 
to the State trials, we have an almost unparalleled 
history in the Salem Witchcraft trials. But just 
now the demand seems to be for things about one 
hundred years old. Our revolutionary battles are 
being fought over by orators and local historians, 
and the sites of those patriotic contests are being 
marked for posterity by enduring monuments. We 
are well assured that our ancestors were sturdy 
soldiers and warm patriots, and it may not be amiss 
to inquire a little into their legal regulations and 
opinions. We find some very interesting reminis- 
cences on these subjects in an excellent History of 
Eastern Vermont, by Mr. Benjamin H. Hall of the 
Troy bar. An excursion through his chapter on the 
Early Laws of Vermont may prove amusing and in- 
structive. 

Every member of the General Assembly, before 
taking his seat, was required to profess his belief in 
God, in the inspiration of the Scriptures, and in the 
Protestant religion. These tests would seem more 
appropriate for the “general assembly of saints,” 
than of earthly law-givers, and practically there 
seems to have been some liberality of construction, 
for Ethan Allen, although he refused to subscribe to 
them, acted as a member from Arlington. The im- 
portance of public education was early recognized. 
The constitution also provided that “ whenever an 
office, through increase of fees or otherwise, becomes 
so profitable as to occasion many to apply for it, the 
profits ought to be lessened by the legislature.” The 
application of such a rule in these days would be 
equivalent to denying any compensation to office- 
holders, for there is no office, however trifling its 
emoluments, that many patriotic souls are not yearn- 
ing to fill. The criminal system was of almost 
Draconian sternness. It recognizes nine offenses 
punishable by death, namely: treason, murder, ar- 
son, rape, bestiality, sodomy, perjury to cause one’s 
death, mutilation of tongue, eye, or male sexual 
organs, blaspheming any person of the Trinity, or 
cursing in the like manner. We strongly suspect 
that Ethan Allen would have been fairly liable to 
the penalty for the last-named offense. Probably 
the Vermonters did not regard his citation of au- 
thority for demanding the surrender of Ticonderoga 
as exactly blasphemous, although it is very likely 
that the colonel meant to swear. There seems to 


have been a belief in the efficacy of stigmatizing 
certain offenses by branding or lettering, and of 





whipping. Manslaughter was punished by forfeit- 
ure of goods to the State, by whipping on the naked 
body, and branding in the hand with a hot iron the 
letter M. Incest was punished by sitting an hour 
on the gallows with a rope around the neck, by 
whipping with not exceeding thirty-nine stripes, 
and by wearing ‘‘a capital letter I, of two inches 
long, and proportionable figures, cut out in cloth of 
a contrary color to their clothes, and sewed upon 
their garments on the outside of their arm, or on 
their back in open view.” (By the way, we have 
often wondered whether the number of the thirty- 
nine articles of the Catechism was suggested by the 
punishment of thirty-nine stripes.) Adultery with 
a married or betrothed woman was punished by 
whipping both parties, burning on the forehead 
with a capital A, and wearing the same letter on 
the back of the outside garment, of a different 
color, in fair view, during their abode in the State. 
(This, we should suppose, would have tended to 
promote emigration.) The same punishment was 
denounced against polygamy. Burglary was pun- 
ished by branding with a B in the forehead, and 
nailing one of the offender’s ears to a post and cut- 
ting it off, and whipping; for the second offense 
there was the like branding, and nailing, and cut- 
ting off of the other ear; for the third offense 
the punishment was death, the offender being 
deemed ‘‘incorrigible.” Perhaps if he had _pos- 
sessed more ears the capital penalty would have 
been postponed. Counterfeiting was punished by 
cutting off the right ear, branding with C, and 
perpetual imprisonment. If all the guilty were 
branded according to law, the Vermonters must 
have been a finely lettered community. The rich 
and the poor do not seem always to have been 
equally dealt with. Perjury was punished by a fine 
of £50 and imprisonment for six months, but if the 
offender could not pay the fine, he was let off by 
sitting in the pillory two hours, and having both 
ears nailed and cut off, which shows the value of 
Vermont ears a hundred years ago. Willful lying, 
to public prejudice or private injury, or deceiving 
or abusing the people with false news or reports, was 
punished by fine, sitting in the stocks, and whip- 
ping, the punishment being increased with each 
repetition of the offense, except that in no case was 
the number of stripes to exceed the orthodox 
number of thirty-nine. Theft was punished by 
compelling three-fold restitution, by fine, and by a 
sort of temporary slavery, the prosecutor being em- 
powered to dispose of the offender in service to any 
subject of the State for such time as he should be 
assigned to the prosecutor by the court. ‘* Unsea- 
sonable night-walking,” that is to say: after nine 
o’clock, was prohibited, as was also the convening 
of persons under the government of parents, guard- 
ians, or masters, after that untimely hour. “Tav- 
ern-haunters” were punished by posting their names 
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at the door of every tavern, and prohibiting the 
tavern-keeper from supplying them with any thing 
in the way of strong drink—a very tantalizing 
punishment. The quiet and good of the Sabbath 
was vigilantly protected, no clamorous discourse, 
shouting, halooing, screaming, running, riding, 
dancing, jumping, swimming, or blowing of horns, 
was tolerated on the Lord’s day. Listening outside 
of the meeting-house during the time of public 
worship was not permitted. Secular meetings of 
any number of persons, in the street or elsewhere, 
on Saturday or Monday evening, were forbidden, 
under penalty of fine or stocks. Probably sitting 
in the stocks was not much harder than sitting in 
a meeting-house of that day. The sattorney’s oath 
in those days meant business. It was as follows: 
‘* You swear by the ever-living God, that you will 
do no falsehood, nor consent to any to be done in 
the court; and if you know of any to be done, you 
shall give knowledge thereof to the judges or justi- 
ces of the court, or some of them, that it may be 
reformed. You shall not wittingly, or willingly, or 
knowingly promote, sue, or procure to be sued, any 
false or unlawful suit, nor give aid or consent to the 
same. You shall demean yourself in the office of 
an attorney within the court, according to the best 
of your learning and discretion, and with all good 
fidelity, as well to the court as to the client.” The 
records of the courts show that the punishment of 
whipping on the naked body was often inflicted on 
both men and women. 

Mr. Hall gives several notable instances of popu- 
lar legal errors prevailing in Vermont, One notion 
was that if the friends of one dying in prison car- 
ried his remains beyond the boundaries of the jail 
yard, they were accomplices in an ‘‘ escape,” and 
liable to satisfy the judgment by virtue of which 
he had been confined. Another notion was that if 
one should bury the body of an imprisoned debtor, 
he thereby became administrator in his own wrong, 
and liable to discharge the debtor’s obligations. 
In the case of Judge Chandler, who died while con- 
fined in jail for debt, his interment became’a serious 
problem. His body was kept in the jail until it 
became so offensive as to endanger the health of the 
surviving prisoners. In this predicament the jailer 
discovered that by stretching the chain he could in- 
clude within the jail liberties a small portion of the 
adjoining burying-ground. A grave was dug, com- 
mencing just outside the grave-yard fence, and just 
within the jail-yard, sloping under the fence, until 
a sufficient depth and obliquity was obtained. So 
Judge Chandler was buried after a christian fash- 
ion, and yet no ‘‘ escape” was suffered. 

Another instance we give in Mr. Hall’s own lan- 
guage: ‘‘By another strange perversion of legal 


principles, at this early period, certain people were 
led to believe that whoever should marry a widow, 
who was administratrix upon the estate of her de- 





ceased husband, and should through her come in 
possession of any thing that had been purchased by 
the deceased husband, would become administrator 
in his own wrong, and render himself liable to an- 
swer for the goods and estate of his predecessor. 
The method adopted to avoid this difficulty in the 
marriage of Asa Averill, of Westminster, to his 
second ,wife, the widow of Major Peter Lovejoy, 
was very singular. By the side of the chimney in 
the widow’s house was a recess of considerable size. 
Across this a blanket was stretched in such a man- 
ner as to form a small inclosure. Into this Mrs. 
Lovejoy passed with her attendants, who completely 
disrobed her, and threw her clothes into the room. 
She then thrust her hand through a small aperture 
purposely made in the blanket. The proffered 
member was clasped by Mr. Averill, and in this 
position he was married to the nude widow on the 
other side of the woolen curtain. He then pro- 
duced a complete assortment of wedding attire, 
which was slipped into the recess. The new Mrs. 
Averill soon after appeared in full dress, ready to 
receive the congratulations of the company, and 
juin in their hearty rustic festivities.” That wedding 
was certainly nudum pactum so far as the bride 


was concerned. 
—-- > 


LEGAL NOTES FROM ABROAD. 


Lonpon, October 25, 1877. 


N the 26th of September, the day upon which the 
verdict in the ‘“* Penge case” became known, I 
wrote you an expression of opinion on the manner in 
which the trial was conducted. That opinion accu- 
rately foreshadowed the conclusions of a vast majority 
of the British public. The agitation, through the 
newspapers, aud by petition and public meetings, 
which finally compelled the Home Secretary to respite 
the prisoners, is an old story now, but it is worth 
while to recall it to the extent of noticing how unan- 
imously and heartily and energetically this commu- 
nity went to work to compel the government to pause 
on the verge of a great public wrong. Not that any- 
body sympathised or does now sympathise with the 
convicts; they are loathsome wretches, in any view of 
the case, and are universally reprobated, but that only 
makes the manifestation in their favor the more note- 
worthy. It was because the feeling was general, and 
could not be escaped, that they were not fairly tried; 
it was this conviction that made thinking people un- 
easy at the prospect of their execution. 

Had the four Penge prisoners been hanged, or even 
the two men, it would have been well-nigh the death- 
blow to capital punishment in England. As the case 
stands, an agitation has resulted which bids fair to re- 
move the review of criminal cases from the jurisdic- 
tion of the Home Secretary to that of a regularly or- 
ganized court of criminal appeal. 

Lord Justice Amphlett has resigned his position as a 
Justice of Appeal on account of impaired health. Sir 
Richard Amphlett was appointed a Baron of the 
Court of Exchequer in January, 1875, in November 
of the same year he became a Judge of the High 
Court of Justice (Exchequer Division), and very strik- 
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ing testimony to his ability was borne when he was 
selected as one of the Lord Justices of Appeal. It 
will be a source of much regret throughout this country 
that his restoration to health is not so complete as was 
hoped, and that he has therefore relinquished those 
high functions which his great experience and attain- 
ments so eminently qualified him to fulfill. There are 
many rumors about the selection of the new Lord Jus- 
tice. I hear mentioned the name of Sir James Hannen, 
President of the Probate, Divorce and Admiralty Di- 
vision, with Baron Huddleston to succeed Sir James. 
But it seems more probable that Mr. Justice Lush will 
be the new Lord Justice, in which case Sir James 
Stephen is almost certain to be appointed in the place 
of Lush. 

If police justices have not a reputation for childlike 
innocence in American cities, it is certain that some of 
them in England deserve to have such reputation. At 
the Salford Police Court, one Cunningham was 
charged with gambling on the race-course. Detective- 
Sergeant Eyre stated that he saw prisoner and other 
men playing what was known as the “three-card 
trick”? with playing-cards on the race-course. Mr. 
Bennet, counsel for the defense, contended that the 
“ three-card trick” was a game of skill and not a game 
of chance, because if the eye was sufficiently educated 
to follow the player’s hand the selected card could be 
detected. Cases of this kind had been brought before 
Sir J. I. Mantell, who considered that the game was 
one of skill, and dismissed the prisoners. Some years 
ago he (Mr. Bennet) defended a person who was 
charged with a similar offense before Sir J. I. Manteil. 
At his (Mr. Bennet’s) request the prisoner was brought 
out of the dock, placed near Inspector Lythgoe, and 
allowed to manipulate the cards. On three different 
occasions the inspector detected the ‘* marked” card. 
It was, therefore, decided by the stipendiary that the 
game was one of skill, and he dismissed the case. Mr. 
Radford said that in the face of recent decisions he 
should follow the course adopted by the stipendiary. 
He thought, however, that gambling ought to be 
better defined, so that the law might reach cases of 
this description. The case was therefore dismissed. 

I doubt if anybody in the world except a British 
country magistrate would have thought such a test of 
the innocence of the “‘ three-card trick” satisfactory. 


— > 


STATE LEGISLATION AFFECTING PATENT 
RIGHTS. 
SUPREME COURT OF MICHIGAN — OCTOBER TERM, 
1877. 


CRANSON V. SMITH. 


A BState statute required every negotiable instrument given 
upon the sale of patent rights to have inscribed on its 
face that it was given for ° patent right, and made it a 
misdemeanor to knowingly take or deal with such an 
instrument not so ee. It also provided that such 
a note was subject in the hands of every holder or pur- 
chaser to all defenses existing against the original 
holder. Held, that the statute was in violation of the 
Federal constitution, as interfering with the value and 
enjoyment of patent rights. 


Fg ga upon a promissory note given for an interest 
in a patented invention. The facts,appear in the 
opinion. 

CAMPBELL, J. Cranson, who was a bona fide holder 
of a promissory note given for the purchase of an in- 
terest in a patented invention, who had notice that 
such was the consideration, but who had no reason to 








believe there was any fraud in the transaction, brought 
suit on the note against the maker, and was defeated, 
on the ground that the statute of this State, which re- 
quires such notes to show upon their face the fact 
that they were given for patent rights, had not been 
complied with. The court below refused to charge 
that this statute was invalid, and directed the jury to 
follow its provisions. 

The statute, approved April 13, 1871, is entitled as 
follows: “* An act to regulate the execution and trans- 
fer of notes or other obligations given for patent 
rights.’’ It consists of two sections. The first sec- 
tion requires all notes and other negotiable or assign- 
able instruments, the consideration of which, in whole 
or in part, consists of the right to make, use or vend 
any patented invention, to have prominently and legi- 
bly written or printed on its face the words: *‘ Given 
for patent rights.”” Such notes are made subject to 
the same defense in the hands of every holder as ex- 
ist against the original holder; and notes without 
this inscription are equally subject to such defenses 
when the holder knows they were given for such a 
consideration. The second section makes it a mis- 
demeanor to take, purchase, sell or transfer any such 
note, not so inscribed, knowing it to have been given 
on sucha consideration. 

The general laws of Michigan concerning negotiable 
paper correspond with the law merchant, and protect 
all bona fide holders for value from defenses of which 
they have no knowledge. The plain and avowed pur- 
pose of the statute of 1871 is to impose conditions on 
the transfer of patent rights, which do not apply to 
any other kind of property, thereby interfering with 
the value and enjoyment of such rights, and treat- 
ing them as a species of interests to be regarded with 
disfavor. 

The subject of granting patents and regulating the 
rights of patentees has been placed by the constitu- 
tion of the United States in the control of Congress. 
It is for that body alone to determine to whom and on 
what conditions they shall be granted, and how the 
patented privileges are to be transferred or disposed of. 
Where any right or privilege is subject to the regula- 
tion of Congress, it is not competent for State laws to 
impose conditions which shall interfere with the rights 
or diminish their value. In those cases where the 
congressional power is lawfully exercised, it is su- 
preme. In the absence of any policy to the contrary, 
the transfer of such rights may follow, as it usually 
does, the State rule applicable to similar property as 
to sales or inheritances. But any attempt to discrim- 
inate against it is a direct invasion of the authority 
of the United States, and is invalid. 

This doctrine is so elementary that reference to par- 
ticular cases seems needless. It has been applied to 
interference with exports and imports, to navigation 
laws and the instruments of commerce, to the taxa- 
tion of government instrumentalities, to discriminat- 
ing privileges against persons or interests protected 
by the constitution, and to numerous unclassified 
cases involving conflicts of authority. In many in- 
stances there may_have been difficulties in determin- 
ing whether any real conflict existed, but where it is 
recognized as existing, there can be no doubt as to the 
immunity of the rights assured by the laws of the 
United States. 

It is unfortunately true that many frauds are com- 
mitted under color of patent rights, and that the 
patent laws are not so framed as to secure the public 
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from being cheated by worthless inventions. The 
State may punish frauds upon its citizens committed 
by any manner of false pretenses, but it cannot law- 
fully assume that the rights granted by the United 
States are presumably fraudulent, nor can it punish 
frauds committed by persons holding those privileges 
on any different grounds from others. Such presump- 
tions are in plain violation of every principle of jus- 
tice and constitutional obligation. Miller v. Finley, 26 
Mich. 240. 

While we cannot but recognize the magnitude of an 
evil which has brought patents into popular discredit, 
and has provoked legislation in several States similar 
to that of Michigan, we cannot, on the other hand, fail 
to see in these laws a plain and clear purpose to check 
the evil by hindering parties owning patents from 
dealing with them as they may deal with their other 
possessions. The constitution of the United States 
not only allows but favors the special protection of in- 
ventors. The measure of that protection and its con- 
ditions cannot be fixed by any power but Congress, 
and the remedy for abuses or defects in the legislation 
of that body must be found in its own revision of its 
own laws. It is not competent for State statutes to 
deal with them, or to revise the national policy. 

We are compelled to hold the law of 1871 as a mani- 
fest violation of the constitution of the United States, 
and therefore void. The court below erred in holding 
otherwise. The judgment must be reversed, with costs, 
and a new trial granted. 

GRAVES and MArsTON, JJ., concurred. 

— # 
BY COMMON CARRIER TO CON- 
NECTING LINE. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 





DELIVERY 


Pratt v. GRAND TRUNK RAILWAY COMPANY. 


The G. railroad sompany, under a contract, occupied for 
the unloading of goods brought by it to D. a section of 
a depot owned by the M. railroad company, a connect- 
ing carrier. The goods were handled by the employees 
of the M. company, clerks of the G. company merely 
keeping tally. When guods were designed for delivery 
to the M. company they were placed in a specified part 
of the section, a transcript of their description was 
taken by the M. company’s clerk from the way-bills of 
the G. company, and they were thereafter cared for b 
the M.company. Held, to constitute delivery to the M. 
company, and the G. company were not thereafter lia- 
ble for their loss. 

N error to the Circuit Court of the United States for 

the Eastern District of Michigan. The facts ap- 
pear in the opinion. 

Mr. Justice Hunt delivered the opinion of the 
court. 

The defendant is a corporation engaged as a common 
carrier in the transportation of persons and property. 
This action seeks to recover damages for a violation 
of its duty in respect to certain merchandise shipped 
from Liverpool to St. Louis, and carried over its road 
from Montreal to Detroit. The goods reached the 
city of Detroit on the 17th of October, 1865, and on 
the night of the 18th of the same month were de- 
stroyed by fire. 

The defendant claims to have made a complete de- 
livery of the goods to the Michigan Central Railroad 
Company, a succeeding carrier, and thus to have dis- 
charged itself from liability before the occurrence of 
the fire. 

If the liability of the succeeding carrier had attached, 


the liability of the defendant was discharged. Ran- 





som v. Holland, 59 N. Y. 611; O’ Neil v. N. Y. C. R. R. 
Co., 60 id. 138. 

The question, therefore, is, had the duty of the 
succeeding carrier commenced when the goods were 
burned. 

The liability of a carrier commences when the 
goods are delivered to him or his authorized agent 
for transportation and are accepted. Rogers v. 
Wheeler, 52 N. Y. 262; Grosvenor v. N. Y. C. R. R. 
Co., 59 id. 34. 

If acommon carrier agrees that property intended 
for transportation by him may be deposited at a par- 
ticular place without express notice to him, such de- 
posit amounts to notice and is adelivery. Merriam v. 
Hartford R. R. Co., 24 Conn. 354; Converse v. N. & N. 
Y. Tr. Co., 33 id. 166. 

The liability of the carrier is fixed by accepting the 
property to be transported, and the acceptance is com- 
plete whenever the property thus comes into his pos- 
session with his assent. Illinois R. R. Co. v. Smyser, 
38 Ill. 354. 

If the deposit of the goods is a mere accessory to 
the carriage, that is, if they are deposited for the pur- 
pose of being carried, without further orders, the re- 
sponsibility of the carrier begins from the time they 
are received, but when they are subject to the further 
order of the owner, the case is otherwise. Ladere v. 
Griffith, 25 N. Y. 364; Blossom v. Griffin, 13 id. 569; 
Wade v. Wheeler, 47 id. 658; Michigan R. R. v. Schurlz, 
7 Mich. 515 

The same proposition is stated in a different form 
when it is said that the liability of a carrier is dis- 
charged by a delivery of the goods. If he is an inter- 
mediate carrier, this duty is performed by a delivery 
to the succeeding carrier for further transportation, 
and an acceptance by him. Authorities supra. 

The precise facts upon which the question here arises 
are as follows: 

At the time the fire occurred, the defendant had no 
freight-room or depot at Detroit, except a single 
apartment in the freight depot of the Michigan Cen- 
tral Railroad Company. Said depot was a building 
several hundred feet in length and some three or four 
hundred feet in width, and was all under one roof. It 
was divided into sections or apartments, without any 
partition wall between them. There was a railway track 
in the center of the building, upon which cars were 
run into the building to be loaded with freight. The 
only use which the defendant had of said section was 
for the deposit of all goods and property which came 
over its road or was delivered for shipment over it. 
This section, in common with ,the rest of the build- 
ing, was under the control and supervision of the 
Michigan Central Railroad Company, as hereinafter 
mentioned. The defendant employed in this section 
two men, who checked freight which came into it. 
All freight which came into the section was handled 
exclusively by the employees of the Michigan Central 
Railroad Company, for which, as well as for the use 
of said section, said defendant paid said company ua 
fixed compensation per hundred weight. Goods which 
came into the section from defendant’s road, destined 
over the road of the Michigan Central Railroad Com- 
pany, were, at the time of unloading from defendant’s 
cars, deposited by said employees of the Michigan 
Central Railroad Company in a certain place in said 
section, from which they were loaded into the cars of 
said latter company by said employees when they 
were ready to receive them; and, after they were so 
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placed, the defendant’s employees did not further 
handle said goods. Whenever the agent of the Michi- 
gan Central Railroad Company would see any goods 
deposited in the section of said freight building set 
apart for the use of the defendant, destined over 
the line of said Central Railroad, he would call upon 
the agent of the defendant in said freight building, 
and, from a way-bill exhibited to him by said agent, 
he would take a list of said goods, and would then, 
also, for the first time, learn their ultimate place of 
destination, together with the amount of freight 
charges due thereon; that, from the information 
thus obtained from said way-bill in the hands of the 
defendant’s agent, a way-bill would be made out by 
the Michigan Central Railroad Company for the trans- 
portation of said goods over its line uf railway and not 
before. 

These goods were, on the 17th of October, 1865, 
taken from the cars and deposited in the apartment 
of said building used as aforesaid by the defendant, 
in the place assigued as aforesaid for goods so des- 
tined. 

At the time the goods in question were forwarded 
from Montreal, in accordance with the usage in such 
cases, a way-bill was then made out in duplicate, on 
which was entered a list of said goods, the names of 
the consignees, the place to which the goods were con- 
signed, and the amount of charges against them from 
Liverpool to Detroit. One of these way-bills was 


given to the conductor who had charge of the train, 


containing the goods, and the other was forwarded. to 
the agent of the defendant in Detroit. On arrival of 
the goods at Detroit, the conductor delivered his copy 
of suid way-bill to the checking-clerk of defendant in 
said section, from which said clerk checked said goods 
from the cars into said section. It was the practice 
of the Michigan Central Railroad Company, before 
forwarding such goods, to take from said way-bill in 
the custody of said checking-clerk, in the manner 
aforesaid, the place of destination and alist of said 
goods and the amount of accumulated charges, and to 
collect the same, together with its own charges, of the 
connecting carrier. 

We are all of the opinion that these acts constituted 
a complete delivery of the goods to the Michigan Cen- 
tral Company, by which the liability of the Grand 
Trunk Company was terminated. 

1. They were placed within the control of the agents 
of the Michigan Company. 

2. They were deposited by the one party and re- 
ceived by the other for transportation, the deposit 
being an accessory merely to such transportation. 

8. No further orders or directiogs from the Grand 
Trunk Company were expected by the receiving party. 
Except for the occurrence of the fire the goods would 
have been loaded into the cars of the Michigan Cen- 
tral Company, and forwarded, without further action 
of the Grand Trunk Compauy. 

4. Under the arrangement between the parties the 
presence of the goods in the precise locality agreed 
upon, and the marks upon them, “ P. & F., St. Louis,” 
were sufficient notice that they were there for 
transportation over the Michigan road toward the 
city of St. Louis, aud such was the understanding of 
both parties. 

The cases heretofore cited in 20th Conn, 354, and 
33 id. 166, are strong authorities upon the point last 
stated. 

In the latter case a railroad company and a steam- 





boat company had a covered wharf in common, at 
their common terminus, used as a depot and a wharf, 
and it was the established usage for the steamboat 
company to land goods for the railroad, on the arrival 
of its boats in the night, upon a particular place in the 
depot, whence they were taken by the railroad com- 
pany at its convenience for further transportation, 
both companies having equal possession of the depot. 
There was no evidence of an actual agreement that 
the goods deposited were in the possession of the rail- 
road company, and the goods in question had not been 
in the manual possession of the railroad company 
when they were destroyed by fire on the Sunday after- 
noon following their deposit on the previous night. 
It was held that there was a tacit understanding that 
the steamboat company should deposit their freight 
at that particular spot and that the railroad should 
take it thence at their convenience. The delivery to 
the succeeding carrier was held to be complete, and a 
recovery against the first carrier for the loss of the 
goods was reversed. ; 

In Merriam v. Hartford R. R. Co., 20 Conn. 354, it 
was held that if a common carrier agree that property 
intended for transportation by him may be deposited 
ata particular place without express notice to him, 
such deposit alone is a sufficient delivery; and that 
such an agreement may be shown by a constant prac- 
tice and usage so to receive property without special 
notice. 

The plaintiff contends that the goods were not in 
the custody and under the control of the Michigan 
road, for the reason that the case states that they 
“are in a section of the freight depot set apart for the 
use of the defendant.”” This is not an accurate state- 
ment of the position. The expression quoted is used 
incidentally in stating that when the agent of the 
Michigan road saw “‘ goods deposited in the section of 
the freight building set apart for the use of the de- 
fendant, destined on the line of said Central Rail- 
road, he would call upon the agent of defendant and 
from a way-bill”’ obtain a list of the goods, and their 
destination. Just how and in what manner it was 
thus set apart appears from the facts already recited. 
It was a portion ‘of the freight house of the Michigan 
company, in which a precise spot was selected or set 
apart, where the defendant might deposit goods 
brought on its road and intended for transportation 
over the Michigan road, and which, by usage and 
practice and the expectation of the parties, were then 
under the control of the Michigan company and to be 
loaded on to its cars at its convenience, without further 
orders from the defendant. 

We are of the opinion that the ruling and direction 
of the circuit judge, that upon the facts stated, the 
defendant was entitled to a verdict and judgment in 
its-favor, was correct, and the judgment should be 


affirmed. 
It is ordered accordingly. 


—_—__»____—__. 

LIABILITY OF PRINCIPAL FOR ACTS OF 
AGENT AFTER REVOCATION 
OF AGENCY. 

N the case of Hatch, plaintiff in error, v. Codding- 
ton, just decided by the Supreme Court of the 
United States, one Rice, who was the president of a 
railroad corporation, was authorized in behalf of the 
corporation to sell or hypothecate certain mortgage 
bonds of the company, to negotiate loans at such 
rates of interest as he should think proper, and to buy 
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certain personal property required for the use of the 
company. The court held this to be a continuing au- 
thority, upon which one dealing with Rice had a right 
to rely until notified of its revocation. Persons who 
deal with an agent before notice of the recall of his 
powers are not affected by the recall. 2 Kent’s Com. 
644, note; Fellows v. Steamboat Co., 38 Conn. 197; Tier 
v. Sampson, 35 Vt. 179; Morgan v. Stell, 5 Binn. 305. It 
held also that a conferring of authority to dispose of the 
company’s bonds upon one acting as president in the ab- 
sence of Rice was not inconsistent with the authority 
given to Rice and did not revoke such authority. The 
judgment of the court below was affirmed. 


—_———_@ 
COURT OF APPEALS ABSTRACT. 


ADVERSE POSSESSION. 

Lands granted in violation of statute.—A statute pro- 
vided that the city of New York might convey lands 
under water, to which it had title, but in such case the 
owners of the adjoining uplands should have a pre- 
emptive right to purchase. In 1837, the city conveyed 
to one not the owner of adjoining uplands, certain 
lands under water, and the grantee took possession of 
aud improved the property. Held, that possession for 
twenty years would constitute to the grantee a bar by 
adverse possession against any claim of the owner of 
the upland acquiring title from the city by subsequent 
grant. Judgment below affirmed. Towle v. Remsen. 
Opinion by Miller, J. (Earl, J., dissented.) 

[Decided Sept. 18, 1877.] 


APPEAL. 


Findings of fact sustained by evidence not reviewable 
here, but refusals to find are reviewable.— Although this 
court will not, where a referee has found facts and his 
findings have been affirmed by the General Term,review 
such findings if there is any evidence to support them, 
when the referee has refused to find in relation to ques- 
tions where there is evidence that might sustain a find- 
ing in favor of appellant, it will review the decision of 
the General Term affirming such refusal, and send the 
case back to the referee with directions to him to pass 
upon such questions and that the case be then re-heard 
at General Term. Judgment below reversed and case 
sent to referee for further findings. Potter v. Car- 
penter. Opinion by Rapallo, J. 

[Decided Oct. 9, 1877.] 


COSTS. 

In appeal from surrogate’s decree: when payable out 
of estute.—In an appeal, in a matter relating to the 
estate of a decedent, to the Court of Appeals, the court 
held with the appellants in part and reversed the 
decree of the surrogate and the judgment of the Gen- 
eral Term, and in part with the respondents, sustaining 
one of the grounds affirmed by them and denied by 
the appellants, and ordered the ‘costs in this court to 
be paid out of the estate.’’ Held, to authorize the 
allowance of costs to the respondents and that such 
allowance was, under the circumstances, equitable and 
proper. Lawrence v. Lindsay. Opinion by Andrews, J. 
[Decided Sept. 25, 1877. Reported below, 7 Hun, 641.] 

DEED. 


1. Construction of deed: condition precedent and 
subsequent.— A deed, which conveyed in fee simple 
certain lands under water, provided that the grantees 
should pay certain quit-rents annually, and also that 
“if at any time hereafter it shali appear’’ that the 








grantees at thé Gate of the conveyance were not seized 
of an estate in fee simple, of the premises on the east- 
erly side of high water anc’ adjoining to the water lot 
conveyed, or should make default in the performance 
of their covenants, that ‘‘then and in such case” the 
grant should be void and the grantors might ** forth- 
with thereupon be seized”’ of the same. Held, that 
the grantees took a present estate; that the provision 
last mentioned was a condition subsequent and nota 
condition precedent or a conditional limitation, and 
that re-entry was necessary in case of its breach, to 
divest the grantees of their estate. Judgment below 
affirmed. Towle v. Remsen. Opinion by Miller, J. 
(Earl, J., dissented. ) 

2. Right of re-entry does not pass by a conveyance of 
the land.—A right of re-entry for a breach of a condi- 
tion subsequent does not pass by a conveyance of the 
land, and until there is a re-entry by the grantor or 
his heirs or the successors of the grantor for a breach 
of the condition, the estate is not forfeited, but re- 
mains unimpaired in the grantee. Ib. 

[Decided Sept. 18, 1877.] 
INDORSEMENT. 

Release of indorser by extending time of payment.— 
Plaintiffs, who held notes to securea loan, agreed with 
the maker of the notesif he would furnish plaintiffs 
with his own drafts on them to the amount of the loan 
in order that the drafts might be sold in market, they 
would extend the time of the payment of the loan. 
The maker prepared and stamped the drafts, and fur- 
nished them to plaintiff, who sold the same, the 
maker bearing the expense of sale. Held, a sufficient 
agreement to extend time of payment of the notes to 
discharge the indorser, and that there was a valid con- 
sideration for such agreement. (Billington v. Wagoner, 
33 N. Y. 31; Place v. Mellwain, 38 id. 96; Fellows v. 
Prentiss, 8 Den. 512; Myers v. Welles, 5 Hill, 463; Dor- 
lon v. Christie, 39 Barb. 614; Elwood v. Diefendorf, 5 
id. 398; Hulbert v. Carpenter, id. 520; Lowman v. Yates, 
37 N. Y. 601.) Judgment below affirmed. Pomeroy 
v. Tanner. Opinion by Miller, J. 

[Decided Sept. 25, 1877.] 
JUDGMENT. 

1. Purchaser of, without notice takes subject to the 
equities : neglect to record contracts affecting.—Plaintiff, 
to whom a mortgage was offered for sale, objected to 
the purchase on the ground thata judgment against 
the mortgagor held by P. was a prior lien. The owner 
of the mortgage thereupon procured a written agree- 
ment from P. that the lien of the judgment be post- 
poned to that of the mortgage. This agreement was 
not recorded. P. then sold the judgment to defend- 
ant, who knew nothing of the agreement, and execu- 
tion was moved on the judgment, and the premises 
were sold to defendant thereunder. Held, that the 
agreement of P. postponed the lien of the judgment 
to that of the mortgage, even though the judgment 
was in the hands of a bona fide purchaser for value 
without notice, and the agreement was not recorded, 
and that the sale under execution did not affect the 
priority of the lien. Judgment below affirmed in part, 


and reversed in part. Frost v. Yonkers Savings Bank. 
Opinion by Earl, J. 

8. Mortgage : redemption by junior mortgagee.—Plain- 
tiff held a fourth mortgage and defendant a first mort- 
gage upon the premises mentioned upon which it pro- 
cured a judgment of foreclosure. Held, that plaintiff 
was entitled to redeem, and that without satisfying 
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the judgment upon which the execution sale was made. 
Ib. 

8. Effect of tender by holder of junior incumbrance.— 
When the holder of a junior incumbrance tenders the 
amount of a prior incumbrance and demands a trans- 
fer, it does not release the lien of the prior incum- 
brance upon the land, but merely puts such holder in 
a position to compel in equity the transfer demanded. 
Ib. 

[Decided Sept. 25, 1877. Reported below, 8 Hun, 26.) 


MARRIED WOMAN. 


Contract by: what doesnot amount to.— Testatrix, a 
married woman, not carrying on business, assured 
plaintiff, who had performed certain services in her 
family, that she (plaintiff) should be rewarded for 
what she had done, and also promised to provide for 
plaintiff in her will. A legacy of $1,000 was given to 
plaintiff by the will, which was stated therein to be in 
full of plaintiff's claim for past services. The real and 
personal estate of testator was insufficient to pay her 
debts. Held, not enough to raise an agreement on the 
part of testatrix to charge her estate with the payment 
of the value of plaintiff's services within the rule laid 
down in Yale v. Dederer, 22 N. Y. 456, which requires 
that the agreement to charge the separate estate be 
included in the original contract out of which the 
indebtedness is claimed toarise. (Munhattan B. Co. 
v. Thompson, 58 N. Y. 82; Maxon v. Scott, 55 id. 247.) 
Judgment below affirmed. JLisenlord v. Snyder. 
Opinion by Rapallo, J. 

(Decided Oct. 2, 1877.] 


MORTGAGE. 


Relations of purchaser of land assuming payment of, 
and mortgagor: land primary fund for payment: fore- 
closure.— The plaintiff, who owned land subject to a 
mortgage, conveyed it to defendant, who assumed pay- 
ment of the mortgage as part of the consideration for 
the conveyance. Defendant conveyed the land to a 
third party, who likewise assumed the payment of the 
mortgage. Held, that as between plaintiff and defend- 
ant, defendant was the principal debtor and plaintiff 
her surety. But plaintiff had the right to require 
that the land be first applied to the payment of the 
mortgage as being the primary fund therefor, and he 
would be liable only for the deficiency. He was not, in 
order to enforce his liability against defendant, bound 
to pay up the mortgage, but might allow a foreclosure, 
and the costs of foreclosure could be taken out of the 
proceeds of the land, and defendant would be liable for 
the deficiency. Judgment below affirmed. Comstock 
v. Drohan. Opinion by Rapallo, J. 

(Decided Oct. 2, 1877. Reported below, 8 Hun, 373.] 


NEW YORK CITY. 


Assessment for paving street previously paved: vaca- 
tion of : evidence.— In a proceeding to vacate an assess- 
ment for repaving streets in New York city, under 
the provisions of Laws of 1872, chap. 580, § 7, the 
relief can be granted only in case that an assessment 
for paving the same street has been once actually paid. 
And this fact must appear affirmatively, and cannot 
be inferred from a presumption of payment from the 
lapse of time. Accordingly where it was shown that 
an assessmeut for paving was laid in 1831, held, that 
actual payment of the assessment must also be shown. 
(Lawrence v. Ball, 14 N. Y. 477; Morey v. F. L. & T. 
Co., id. 302; In re Scovill, 9 Hun, 234.) Order below 
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affirmed. In matter of petition of Willett. Opinion by 
Earl, J. 
[Decided Sept. 25, 1877.] 


SURETYSHIP. 


Rights of surety paying debt to subrogation: trust: 
keeping securily for debt alive.—B., to secure a certain 
liability to T., executed to him a note and mortgage. 
His wife also transferred conditionally to T. a con- 
tract as security for her husband’s indebtedness to him. 
T. and the husband and wife afterward agreed that 
if the wife would transfer to T. all her rights under 
the contract T. would assign to plaintiff the note and 
mortgage. This arrangement was carried out, plain- 
tiff, in completing it, advancing money to discharge a 
lien upon the wife’s rights under the contract assigned 
to T. Held, that the note and mortgage were not 
paid, but that plaintiff acquired a good title thereto 
and could enforce the same. Order below reversed. 
Hubbell v. Blakeslee. Opinion by Rapallo, J. 
(Decided Oct. 9, 1877. Reported below, 8 Hun, 603.] 


WILL. 


1. Undue influence: what constitutes.—In order to 
set aside a will upon the ground of undue influence 
on the part of beneficiaries, it must be shown that the 
influence amounts to moral coercion which restrained 
independent action. Children’s Aid Suciety v. Lover- 
edge. Opinion by Miller, J. 

2. Testamentary capacity: what does not indicate 
want of.—The sensitiveness of an aged invalid which 
distorts the best intended acts of old friends and 
turns with confidence to new objects for relief, held, 
not to show such testamentary incapacity as to render 
a will invalid or such imbecility as to raise the pre- 
sumption of undue influence. Ib. 

3. Change in provisions of prior will: burden of proof. 
—Where a change is made in a will of a sick person 
which is apparently contrary to a previous fixed de- 
termined purpose, the court should scrutinize and as- 
certain if the change was voluntary and intelligent, 
and it is upon those proposing the will to show that 
it was so. Ib. 

4. Family meeting: succeeded by will changing prior 
will materially.—Where a will was executed after a 
meeting of certain relatives varying the provisions of 
a former will and benefiting those who were present, 
there being no other near relatives to call or consult, 
held, not a just ground of complaint. Ib. 

5. Will drawn up by those having interest therein.— 
The fact that one interested in a will drew up the 
same, held, not sufficient reason to exclude the will, it 
appearing by other disinterested testimony that the 
will was in accordance with testator’s expressed de- 
sires. Ib. 

6. Want of memory not testamentary incapacity.— 
A want of memory and other like infirmities incident 
to old age, held, not to constitute testamentary inca- 
pacity. Ib. 

7. Irregular execution not alone evidence of fraud.— 
A hasty and irregular manner of executing a will, 
held, uot alone evidence of fraud or undue influence. 
Ib. 

[Decided Sept. 18, 1877.] 


WITNESS. 


1. Executor competent at the probate of will.—Un- 
der the provisions of the Code of Procedure, sections 




















THE ALBANY LAW JOURNAL. 335 





—_———. 





898 and 399, the provisions of the statute (2 R. S. 65, 
§ 60) are so far modified as to render an executor com- 
petent at the probate of a will. Judgment below af- 
firmed. Children’s Aid Society v. Loveridge. Opin- 


ion by Miller, J. 
—_—__—___ 


TAXATION.— DUE PROCESS OF LAW. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 


McMI1LEv, plaintiff in error, v. ANDERSON. 


1. The constitutional provision that no State shall deprive 
any person of life, liberty or property without due pro- 
cess of law, does not require that persons taxed by the 
law of the State shall be present or have an opportu- 
avy to be present when the tax is assessed against 

em. 

2. Nor does it mommies that taxes shall be collected bya ju- 
dicial proceeding. 

8. A statute which gives the cox pores a right to ontete its 
collection, and have the validity of the tax decided by 
a court of justice, is due process of law, notwithstand- 
ing it requires the party to give security in advance, as 
in other injunction cases. 


N error to the Supreme Court of the State of 
Louisiana. 

Mr. Justice MrLueR delivered the opinion of the 
court. 

The defendant in error, who was tax collector of the 
State of Louisiana for the parish of Carroll, seized 
property of the plaintiff in error, and was about to 
sell it for the paymeut of his license tax, as a person 
engaged in business liable to a tax of $100. In ac- 
cordance with the laws of Louisiana, plaintiff in 
error brought an action in the proper court of the 
State for the trespass, aud in the same action obtained 
atemporary injunction against the sale of the property 
seized. Defendant pleaded that the seizure was for 
taxes due, and was what his duty as collector re- 
quired him todo. On a full hearing, the court sus- 
tained the defense, and gave a judgment under the 
statute against plaintiff and his sureties on the bond 
for double the amount of the tax and for costs. 

Plaintiff thereupon took an appeal to the Supreme 
Court of Louisiana, and in his petition for appeal al- 
leged that the law of Louisiana under which the pro- 
ceedings of defendant were had was void, because in 
conflict with the constitutions of Louisiana and of the 
United States, and, as he now argues, is specifically 
opposed to the provision of the 14th amendment of 
the latter, which declares that no State shall deprive 
any person of life, liberty or property without due 
process of law. 

The judgment of the Supreme Court of Louisiana, 
to which the present writ of error is directed, affirm- 
ing that of the inferior court, must be taken as con- 
clusive on all the questious mooted in the record ex- 
cept this one. It must, therefore, be conceded that 
plaintiff was liable to the tax, that if the law which 
authorized the collector to seize the property of plain- 
tiff was valid, his proceedings under it were regular, 
and that the judgment of the court was sustained by 
the facts in the case. 

Looking at the Louisiana statute here assailed — the 
act of March 14, 1873— we feel bound to say that if it 
is void on the ground assumed, the revenue laws of 
nearly all the States will be found void for the same 
reason. The mode of assessing tax in the States, by 
the Federal government, and by all governments, is 
necessarily summary, that it may be speedy and effec- 
tual. By summary is not meant arbitrary, or unequal, 
or illegal. It must, under our constitution, be law- 
fully done. 





But that does not mean, nor does the phrase “due 
process of law,’’ mean by a judicial proceeding. The 
nation from whom we inherit the phrase ‘due pro- 
cess of law”’ has never relied upon the courts of jus- 
tice for the collection of her taxes, though she passed 
through a successful revolution in resistance of un- 
lawful taxation. We need not here go into the litera- 
ture of that constitutional provision, because in any 
view that can be taken of it the statute under consid- 
eration does not violate it. It enacts that when any 
person shall fail or refuse to pay his license tax the 
collector shall give ten days’ written or printed notice 
to the delinquent requiring its payment, and the 
manner of giving this notice is fully prescribed. If 
at the expiration of this time the license “ be not 
fully paid the tax-collector may, without judicial 
formality, proceed to seize and sell, after ten days’ 
advertisement, the property” of the delinquent, or 
so much as may be necessary to pay the tax and 
costs. 

Another statute declares who is liable to this tax, 
and fixes the amount of it. The statute here com- 
plained of relates only to the manner of its collec- 
tion. 

Here is a notice that the party is assessed, by the 
proper officer, for a given sum as a tax of a certain 
kind, and ten days’ time given him to pay it. Is not 
this a legal mode of proceeding? It seems to be sup- 
posed that it is essential to the validity of this tax 
that the party charged should have been present, or 
had an opportunity to be present, in some tribunal 
when he was assessed. But this is not and never has 
been considered necessary to the validity of a tax. 
And the fact that most of the States now have boards 
of revisers of tax assessments does not prove that 
taxes levied without them are void. 

Nor is the person charged with such a tax without 
legal remedy by the laws of Louisiana. It is probable 
that in that State, as in others, if compelled to pay the 
tax by a levy upon his property, he can sue the proper 
party and recover back the money as paid under du- 
ress, if the tax was illegal. 

But however that may be, it is quite certain that he 
can, if he is wrongfully taxed, stay the proceeding for 
its collection by process of injunction. See Fouqua’s 
Jode of Practice of Louisiana, articles 296 to 309 in- 
elusive. The act of 1874 recognizes this right to an 
injunction, and regulates the proceedings when issued 
to stay the collection of taxes. It declares that they 
shall be treated by the courts as preferred cases, 
and imposes a double tax upon a dissolution of the 
injunction. 

But it is said that this is not due course of law, be- 
cause the judge granting the injunction is required to 
take security of the applicant, and it is said that no 
remedial process can be within the meaning of the 
constitution which requires such a bond as a condition 
precedent to its issue. 

It can hardly be necessary to answer an argument 
which excludes from the definition of due process of 
law all that numerous class of remedies in which, by 
the rules of the court or by legislative provisions, a 
party invoking the powers of a court of justice is re- 
quired to give that security which is necessary to pre- 
vent its process from being used to work gross injus- 
tice to another. 

The judgment of the Supreme Court of Louisiana 
is affirmed. 
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BENCH AND BAR, 


Jean Baptiste Duvergier, a distinguished 
French jurist, died last week in France. 


Ezra Hall, a prominent member of the Hart- 
ford, Connecticut, Bar, died in that city on the 3d ult. 
He was aged forty-one years. 


William H. Draper, C. B., Chief Justice of 
the Court of Error and Appeal, of Ontario, died on 
‘the 2d inst., after a lingering illness, at his residence 
at Gorseville, Ontario, in the seventy-seventh year of 
his age. He was called to the Bar in 1828, elected to 
Parliament in 1841 and elevated to the Bench in 1847. 


Isaac M. Sturges, adistinguished member of 
the Fairfield county, Connecticut, Bar, dropped dead 
on the 3lst ult., at his residence in Wilton, in that State. 
During more than forty years deceased had practiced 
law successfully, and he was held in high esteem by 
the profession as a man of rare judgment and tact. 
His age was about seventy years. 


Charles Sumner’s first case was a defense of 
one Waylen, indicted in the Municipal Court under a 
statute, for sending a challenge to one Alessandro 
Gherardi. In his defense he was associated with 
George 8. Hillard, who afterward became his partner, 
and under the firm name of Hillard & Sumner, occu- 

ied two rooms on the second floor of the Brooks 

Suilding, the site of the present Sears Building. 
Sumner occupied the room next to the hall, which he 
kept as long as he remained at the Bar. In the early 
part of 1837, a strong friendship was formed between 
Cornelius C. Fenton, Henry W. Longfellow, George 8. 
Hillard, Henry R. Cleveland and Sumner. They called 
themselves the “Five of Clubs.’’ They were near to 
each other in age — Longfellow being thirty years, Fen- 
ton twenty-nine, Hillard and Cleveland twenty-eight 
and Sumuer twenty-six. 


The late Charles Sumner in a letter toa 
classmate, written while he was attending the Harvard 
Law School as a student, writes as follows: * Late to 
bed and early to rise, and full employment while up, is 
what Iam trying to bind myself to. The labor ipse 
voluptas | am coveting. I had rather be a toad and 
live upon a dungeon’s vapor than one of those lumps 
of flesh that are christened lawyers, and who know 
only how to wring from quibbles and obscurities that 
justice which else they never could reach; who have 
no idea of law beyond its letter, nor of literature be- 
yond their term reports and statutes. If lam a law- 
yer, | wish to be one who can dwell upon the vast 
heaps of law matter, as the temple of which the 
majesty of right bas taken its abode: who will aim, 
beyond the mere letter, at the spirit — the broad spirit 
of the law —and who will bring to his aid a liberal 
and cultivated mind. Is not this an honest ambition? 
If not, reprove me forit. A lawyer is one of the best 
or worst of men, according as he shapes his course. 
He may breed strife, and he may settle dissensions of 
years.’ 


Oliver P. Morton, who died at Indianapolis, 
Ind., on the Ist inst., was born in Wayne county, Indi- 
ana, on the 4th of August, 1823. The family name was 
I'hrockmorton, but Mr. Morton’s father treated the 
first syllable as a separate word, and the surname thus 
became Morton. Mr. Morton received a fair educa- 
tion, spending two years at Miami University, Oxford, 
Ohio. He was admitted to the bar in 1847. He com- 
menced practice in his native State, but was not at first 
successful. At the end of ten years, however, he had a 
very lucrative business. He was chosen circuit judge 
in 1852, but did not long continue on the bench. In 
1860 he was elected Lieutenant-Governor of Indiana, 
and shortly after assuming the office succeeded to the 
position of Governor, the Governor elect having 
accepted the office of United States Senator. He was 
elected Governor in 1864. Subsequently he was twice 
chosen to the United States Senate, and held the office 
of Senator at the time of his death. He died of par- 
alysis, which had affected him for some years and was 
brought on by over work. He was a very able lawyer, 
but has during the later years of his life been better 
known as a politician. 








RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 


RAILROAD. 

1. Duty of company to fence: damage to cattle from 
defective fence: contributory negligence.—Whether or 
not contributory negligence would be a defense to an 
action for an injury arising from the failure of a rail- 
road company to construct a fence as required by the 
statute, such negligence may defeat an action for an 
injury arising from the failure of the company to main- 
tain in repair such a fence, once built. Jones v. S. & 
F. du L. R. R. Co., decided herewith. Lawrence v. M., 
L.S. & W. Railway Co. 

2. Burden of proof in actions for injury from failure 
to fence.—Section 1, chapter 268, of 1860, and section 
30, chapter 119, of 1872, make railroad companies re- 
sponsible for damages occasioned by failure to fence 
their tracks, as there required ; and in an action under 
those statutes, the injury complained of must be affir- 
matively shown to have been caused by the want of a 
proper railroad fence, the evidence connecting the 
injury with the want of a fence at some point on the 
road (whether near to or distant from the plaintiff's 
premises), and showing that the one was the conse- 
quence of the other. Ib. Decided Sept. 11, 1877. 

RIPARIAN RIGHTS. 

1. Owner of both banks of a stream owns stream.— 
Under the uniform decisions of this court, one who 
owns both banks of a stream, navigable or unnaviga- 
ble, has title to the bed of the stream. (A suggestion 
by Dixon, C. J., in Wis. R. I. Co. v. Lyons, 30 Wis. 61, 
and in Wright v. Day, 33 id. 260, as to the effect of cer- 
tain federal decisions on the subject, criticised.) Olson 
v. Merrill. 

2. Eusement of public to float logs: streams that may 
float logs periodically, navigable.— It is the settled law 
of this State, that streams of sufficient capacity to 
float logs to market are navigable; and it is not essen- 
tial to the public easement that this capacity be con- 
tinuous throughout the year, but it is sufficient that 
the stream have periods of navigable capacity or- 
dinarily recurring from year to year, and continuing 
long enough to make it useful as a highway. Ib. 

3. Trespuss by the public: excuses for.—If the ca- 
pacity of a stream is such that it can be used aSa 
highway without any trespass upon the banks, the 
right of the public therein is not affected by the fact 
that such trespass is convenient and habitual. The 
right of A to float his logs down a navigable stream, 
unimpeded by tbe dam of B, is not affected by the 
lawfulness or unlawfulness of A’s dam on the same 
stream. Ib. 

4. Boundary lines in patents to stream.— Plaintiff 
became owner, by divers mesne conveyances, of cer- 
tain lots of land patented by the United States, and 
in all the deeds the lots are designated by their num- 
bers as specified in the government survey and plat. 
It appears from the field notes of such survey (which 
are the foundation of the plat), that the lines of the 
lots extended to and fromthe pond. Held, that the 
lots, as patented, extended to the pond, although the 
then existing line of the pond, and the meander line 
as run and marked, may have differed. [b. 

5. Claim to land by reliction.—One who claims land by 





*From O. M. Conover, Esg., State Reporter. 
in 42 Wisconsin Reports. 
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reliction, should show the several stages of the process 
through longer or shorter periods, as determined by 
the width of the strip uncovered or by comparison 
with the bank or other known and fixed objects, so 
that the court may have definite and satisfactory data 
upon which to determine the character of the relic- 
tion; and it was error in this case to determine such a 
claim in favor of the claimant upon mere proof that 
persons watching the process could not see the water 
recede. Ib. 

6. Sudden disappearance of water gives no claim to 
riparian owner.—The pond here in question, when 
originally surveyed, had an area of 160 acres, and a 
depth of four or five feet. By the spring of 1874, a 
strip of the original bed, several rods in width, had 
become bare, and the depth of the water remaining 
was alittle more than one foot. In the summer fol- 
lowing, the water entirely disappeared. A little water 
gathered there in the spring of 1875, but soon disap- 
peared; and the pond seems to have permanently 
dried up. Upon evidence of these facts, the court in- 
timates an opinion that as to that portion of the lake 
bed, which was laid bare after the first-mentioned 
date, the water disappeared too suddenly and sensibly 
to vest the title in the riparian owner; but it was not 
necessary to decide that question on this appeal. Ib. 
Decided August 28, 1877. 

7. Right of owner of meandering stream to accre- 
tions: riparian right subject to right of navigation: 
boundaries. —The owner of land bounded by any 
meandering lake or pond in this State takes, as such, 
no fee in the bed or soil under the water; but has a 
right to accretions formed by slow and imperceptible 
degrees upon or against his land, and to those portions 
of the bed of the lake or pond adjoining his land, 
which may be uncovered in the same manner by relic- 
tion of the water. The riparian rights above defined 
are subject to the paramount right of the public to 
use navigable lakes or ponds for the purposes of com- 
merce or navigation. If the meandered line of a lake 
or pond and the actual water line differ, the latter is 
the true line of alot bounded in terms by the mean- 
dered line. Boorman v. Sunnuchs. Decided August 
28, 1877. 

SUNDAY. 

Contract by railroad to be performed on: general duty 
as carrier.—The complaint charges, in substance, that 
the plaintiff, with about eighty other residents of M., 
desired to attend certain religious ceremonies at W. 
on a certain Sunday; that through their agent they 
individually contracted with defendant to convey 
them from M. to W. and back on said Sunday, by a 
special train, which was to leave W. on its return to 
M. at 5.30 Pp. M.; that the party was carried to W., but 
defendant did not have cars ready to bring them back 
at the appointed time, but willfully, fraudulently, 
negligently and carelessly failed and refused to fur- 
nish any means of bringing them back, by reason 
whereof plaintiff was greatly injured in bodily health, 
suffered great pain and anxiety of mind, lost much 
time from business, and was subjected to indignities 
and insults from the employees of thecompany. A 
second count, similar to the first in other respects, al- 
leged that the agent of plaintiff and others agreed on 
their behalf with defendant to pay a certain sum for 
said special train for the party. Held, that the action 
is upon special contract and not for atort. Noaction 
could be sustained against the defendant for a breach 
of its general duty as carrier, upon the facts alleged, 





defendant being under no obligation as carrier to 
carry any person on its road on Sunday. Walsh v. C. 
M. & St. P. Railway Co. Decided June 2, 1877. 

wILL. 

Execution of.—Under our statute, which requires 
that a will (not nuncupative), to be valid, ‘‘ shall be 
attested and subscribed in the presence of the testator, 
by two or more competent witnesses,’ no subscrip- 
tion to a will by a witness is valid unless made where 
the testator (if he so desires, and is not blind) can see 
the witness subscribe; and it is not sufficient that the 
witness, after signing as such in an adjoining room 
outside of the testator’s range of vision, brings such 
subscription to the attention of the testator, who 
assents to and approves the act. Downie’s Will. De- 
cided June 2, 1877. 

SUPREME COURT OF PENNSYLVANIA.* 
BANKRUPTCY. 


1. Acts not in fraud of bankrupt law: what does not 
amount to preference.— Kemmerer obtained a judg- 
ment against Knerr, who afterward purchased land; 
within two years the judgment was revived by amica- 
ble scire facius and confession; within four months 
of the revival Knerr was adjudged a bankrupt. Held, 
that the revival was not in fraud of the bankrupt 
laws. The revival was not out of the usual course of 
business; it was not Kemmerer’s duty to inquire as to 
Knerr’s insolvency. It would have been no infraction 
of the bankrupt law had Kemmerer, knowing Knerr’s 
insolvency, issued execution on his original judgment 
and thus secured a lien by the levy on the after-ac- 
quired property of Knerr. Knerr’s confession of 
judgment of revival was not a preference voluntarily 
given by him, within the purview of the bankrupt 
law. Kemmerer v. Tool, assignee. 

2. Preference not given by passive acquiescence.— 
When the act of a debtor does not hasten the remedy 
or give a preference or any other advantage which the 
creditor could not at once have secured, it is nota fraud 
on the other creditors. A mere passive non-resistance 
to a regular judicial proceeding will not show a prefer- 
ence to a creditor or a purpose to defeat or delay the 
bankrupt act, although the judgment creditor may 
know the insolvency of the debtor. A debtor consent- 
ing to an amicable action or revival, which gives the 
creditor no advantage which he could not at once have 
secured by adversary process, does nothing beyond 
mere passive non-resistance. Ib. 

BIGAMY. 

What constitutes: cohabitation not necessary.—At 
common law bigamy occurs and is complete when the 
second marriage is accomplished. Bigamy is where 
one marries a second wife or husband, the first being 
living. On an indictment for bigamy it is not neces- 
sary to prove cohabitation; the crime is complete al- 
though there be immediate separation, without cohab- 
itation at all. Gise v. Commonwealth. 

BURIAL. 

Right of cemetery association to make rules as to: 
rights of lot owners.—An incorporated cemetery com- 
pany was authorized to make by-laws, etc., to sell lots 
in fee simple or otherwise for sepulture alone, under 
such rules as the managers might ordain for the burial 
of the dead, etc. The by-laws provided that there 
should be no burial without a written permit from the 





* Appearing in 31 P. F. Smith’s (81 Penn. St.) Reports. 
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secretary, and that all transfers of lots must be regis- 
tered in the office of the association. Boileau bought 
a lot, and his deed was registered; he conveyed it to 
Jones, a colored woman; this deed was not registered. 
She applied for a permit to bury her husband ; the sec- 
retary declined, because the lot was registered as 
Boileau’s. Boileau asked for a permit to her to bury 
her husband in the lot; the managers then directed 
the secretary to refuse an approval of the transfer to 
Jones. The secretary refused to issue a permit for the 
burial. Held, that Boileau had the right to bury the 
husband; that the refusal to issue the permit was ar- 
bitrary and unreasonable, and mandamus lay to com- 
pel the company to issue the permit. When Boileau 
purchased, there being no restriction on his right of 
burial, the company could not afterward abridge his 
rights. Mownt Moriah Cemetery Assoc. v. Common- 
wealth ex rel. Boileau. 
STATUTORY CONSTRUCTION. 

Repeal of special statute.— The act of March 25, 
1864, provided that the property of soldiers should be 
exempted from taxation, etc.; the act of April 8, 1873, 
enacted that all real estate should be taxed, except 
certain classes specified, the property of soldiers not 
being one, excepted, and laws inconsistent, etc., were 
repealed. Held, that the act of 1864 was not repealed. 
Rounds v. Waymart Borough. 

—__—_ >—__—_- 

ORDER OF EXERCISES FOR THE ANNUAL 
MEETING OF THE NEW YORK STATE 
BAR ASSOCIATION. 

New York Strate BAR ASSOCIATION, 
ASSEMBLY CHAMBER, ALBANY, 
33¢ o’clock, P. M., Tuesday, Nov. 20, 1877. 
ORDER OF EXERCISES. 
1st. Invocation. 
2d. President’s Address. By Hon. John K. Porter. 
8d. Reading the minutes of the preceding meeting. 
4th. Nominations for membership, including Hon- 
orary membership. 
5th. Appointment of Committee on nomination of 
officers for ensuing year. 
6th. Report of Executive Committee. By Marcus T. 
Hun, Secretary. 
7th. Report of Committee on Admission. By Peter 
8. Danforth, Chairman. 
8th. Election of members. 
9th. Treasurer’s Report. By Rufus H. Peckham, 
Treasurer. 
10th. Reports of other Standing Committees as fol- 
lows: 
Committee on Grievances. By Hamilton Fish, 
Jr., Chairman. 
Committee on Law Reform. By Matthew 
Hale, Chairman. 
Committee on Prizes. By Elliott F. Shepard, 
Chairman. 
Committee on Legal Biography. By Abm. X. 
Parker, Chairman. 
llth. Report of Special Committees. 
12th. Election of Officers, including Committees, to 
serve for the calendar year 1878. 
13th. Special Orders. 
14th. Miscellaneous Business — and thereunder: 
Reports of Corresponding Secretaries. By 
Edward Mitchell. 
Awarding the Post-Graduate Prize. By — 


Reading the Prize Essay, by its Author. 








Formal acceptance of Charter. 
Resolutions proposed by Committees. 
Other Miscellaneous Business. 

15th. Addresses and Theses. 


Every lawyer of the State is invited to attend. 
—_———_4.___—_— 


BOOK NOTICES. 


MAy’s STEPHEN’s DIGEST. 


A Digest of the Law o ro; By Sir James Fitz-Jam 
Stephen, Q. C., c. 8.1. From the Third Enalish 
Edition, Revised, Corrected and Enlarged by the author. 
With Notes and additional Ly ge chiefly from 
American cases. By John Wilder May, author of “‘ The 
Law of Insurance,” etc. Boston: Little, Brown & Com- 
pany, 1877. 

HE character and value of Mr. Stephen’s Digest of 

the Law of Evidence are well attested by the fact, 
that it has, within a year, reached its third edition in 

England, and has also been issued by three or four 

law publishing houses in this country. As an exact 

and philosophical statement of the principles of the 

Law of Evidence we know of nothing that approaches 

it; while as a model of what a Code may and should 

be, it comes nearer the ideal than any thing we have 
seen. Indeed, there is no stronger argument in be- 
half of an acute and philosophical codification of the 
law than the favor with which Mr. Stephen’s Digests 
have been received. Both this and his Criminal Di- 
gest are Codes in the fullest sense of the term, and he 
has a recognized position in England as a practical 
codifier. In 1870 he was employed to draft a Code of 
the Law of Evidence for India, which afterward be- 
came the Indian Evidence Act; while in 1872 he drew, 
at the request of the attorney-general, a similar Code 
for England, but which, owing to political reasons 

(not least of which was the elevation of Lord Cole- 

ridge— the then Attorney-General —to the Bench), 

never reached a vote in Parliament. 

The work before us is the outcome of these perform- 
ances though it differs from them in various respects. 
While the draft Code presents the law as it ought to 
be, the present work is intended to represent the 
existing law exactly as it stands. But we have hereto- 
fore spoken fully of the merits of Sir James Stephen's 
Digest. The work before us is something more and 
even something better. Mr. May’s notes are neither 
copious nor lengthy; but they are illustrative, perti- 
nent, and accurate. 

Of his work, he says in his preface: 

“The purpose of the editor has been to adapt the 
work to the use of the American student and lawyer. 
To this end he has briefly noticed those points in 
which the American authorities differ, both among 
themselves and from the English authorities. To 
some extent, he has added new illustrations from 
American cases, which seemed to him to be suffi- 
ciently apt to warrant their insertion; though he has 
generally preferred, rather than to swell the size of 
the volume, to refer to those sections of Greenleaf 
from which, through Mr. Taylor, the illustrations 
selected by the author have been, to a considerable 
extent, taken.”’ 

We do not hesitate to say that Mr. May’s labors 
have very essentially enhanced the value of Mr. 
Stephen’s work. 

UNITED STATES ot VOLUME 94. 


Cases outs and adjudged in the eme Court of the United 
States. ctober term, 116. ported by William T. 
Otto. vor IV. Boston: Little Brown & Company, 


This volume contains a large number of very im- 
portant decisions, embracing several momentous 
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constitutional questions which were finally settled at 
the last term of the court. The decisions contained in 
the volume appeared some months ago in our columns, 
but the reporter keeps as well up to the court as is 
compatible with accurate reporting and the proper ar- 
rangement of the cases. Mr. Otto does his work well 
and promptly, and his volumes are, in many respects, 
models. Among the cases given we can note only a 
few of the most important: Humes v. Scruggs, p. 22. 
A decree in a suit between husband and wife, con- 
firming a conveyance of real estate made to her by 
him, does not bind his assignee in bankruptcy suing 
to set such conveyance aside on the ground that it 
was made in fraud of creditors. County of Leaven- 
worth v. Barnes, p. 70. Recitals in bonds issued by a 
county in ;pursuance of statutory authority, stating 
that the requirements of the statute had been com- 
plied with, held binding on the county in favor of a 
bona fide holder for value. Munn v. Illinois, p. 113. 
This and the cases determined at the same time (C.,B. & 
Q. R. R. Co. v. Lowa, p. 155; Peck v. C. & N.W. Ry. 
Co., p. 164, etc.) decide the most important consti- 
tutional question that has yet come before the Fed- 
eral Supreme Court, not even excepting the famous 
Dartmouth College case. It is here decided that 
when an owner of property devotes it to a use in 
which the public has an interest, a State may con- 
trol that use and fix the rate of charges made there- 
for, and that the exercising of such control by a State 
is not in violation of the Federal Constitution. In- 
man S. 8S. Co. v. Tinker. An act of the New York 
legislature requiring all vessels entering the port of 
New York and making fast to a wharf therein to pay 
a certain percentage per ton, held to be a tonnage tax 
and in violation of the United States Constitution. 
Town of South Ottawa v. Perkins, p. 260. Where mu- 
nicipal bonds were issued under a pretended act of a 
State legislature which was not regularly passed and 
was decided by the State courts to have never been 
passed, such bonds are invalid even in the hands of a 
bona fide holder for value, notwithstanding the act 
was printed in the official edition of the State Stat- 
utes as a valid act. United States v. Fou, p. 315. A 
devise to the United States of lands situated in the 
State of New York is in violation of the State law 
and invalid. First Nat. Bank of Washington v. Whit 
man, p. 343. The payee of a check before it is ac- 
cepted by the drawee cannot maintain an action upon 
it against the latter, as there is no privity of coutract 
between them. McCready v. Virginia, p..391. The 
privilege of cultivating oysters in the public waters of 
a State which the State law granted to its citizens, is 
not a privilege and immunity of citizenship under the 
Federal Constitution so as to vest in the citizens of 
another State. Conn. Mut. L. Ins. Co. v. Schaefer, p 

457. A wife and husband had an insurance upon their 
joint lives payable on the death of either to the sur- 
vivor. They were divorced a vinculo matrimonii. 
Held, not to avoid the policy, but the survivor having 
paid the premiums after the divorce could recover on 
such policy. Doyle v. Continental Ins. Co., p. 535. The 
right of a State to exclude an insurance company 
chartered by another State from doing business within 
its own boundaries upheld, although the motive of 
such exclusion was to compel compliance by the com- 
pany with an invalid agreement. Southern Express 


Co. v. Dickson, p. 549. An express company, well 
knowing that certain goods received by it for trans- 
portation to a place mentioned in its receipt were the 





property of the shipper, delivered them without his 
knowledge to a third person at the place of shipment 
on the order of the consignee. Held, that the com- 
pany was liable to the shipper for the value of the 
goods. tna Life Ins. Co. v. France, p. 561. A 
policy of life insurance taken by a man for the benefit 
of his sister, who had no insurable interest in his life 
beyond that of relationship, held valid, and it was #m- 
material what arrangement there was between him 
and his sister as to the payment of premiums. Bowen 
v. Chase, p. 812. This case was upon the noted Jumel 
will, and several very interesting questions are dis- 
cussed. The case will be found in full 15 Alb. Law 
Jour. 369. The volume to make it complete ought to 
have a table of cases cited. The mechanical execu- 
tion of the book is in every respect excellent. 


TYLER ON PARTNERSHIP. 


A Commentary onthe Law of Partnership, with an e. i 
dix of Forms. By Samuel Tyler, eo 
in the Law Department of Columbian na stk 
Washington, D.C., author of *~ = ane aa wai 
Pleading,” etc. Washington, D. 
Morrison, 1877. 

This little volume was originally prepared as a text- 
book for the students in the law school of the Co- 
lumbian University, and its apparent utility there 
led the author to prepare this edition for the use 
of the public generally. It is thoroughly element- 
ary, being a brief statement of the rules govern- 
ing the law of partnership in its different branches, 
arranged in a systematic form and without any ref- 
erences to authorities. For the purposes for which 
it was designed, namely, to impart leading prin- 
ciples to students, it seems well adapted. To the 
business man, also, it will be found of practical use. 
It acquaints him with the main features of the law 
and gives him forms suited for ordinary occasions. 
The book is carefully indexed, and excellently printed 
and bound. 


Bump’s COMPOSITION IN BANKRUPTCY. 


Com a ony in Bankruptcy. Orlando F. Bump, Esq., 

uthor of Treatises a io enkruptey, « bis Fresbalent 

Conveyances,” etc. . Louis I. Jones & Com- 
pany, 1877 


Mr. Bump is the leading authority upon Bank- 
ruptcy, and any work from his pen will be welcomed 
by those of the profession who are interested in 
that branch of the law. This brief treatise contains all 
the law there is upon the subject of compositions and 
a number of convenient forms for use in composition 
proceedings. It is a practical work and will necessa- 
rily soon find its way into the library of every practi- 
tioner in bankruptcy. 


CrARY’s PRACTICE IN SPECIAL PROCEEDINGS. 


What purports to be a new, the fifth, edition of this 
work has just been published by W. C. Little & Co. of 
this city. 

This is emphatically one of the works of which the 
truth ought to be frankly and emphatically told. It 
may be called a new edition, but if such is to be the 
character of new editions the fewer the better. It is 
simply a reprint of the second edition, with a few 
pages added at the end of each subject in small type. 
The added matter is not even indexed, and, so far as 
we have examined, it is more calculated to mislead 
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than to benefit. We advise those who have former 
editions not to touch this. If publishers will attempt 
such a transparent fraud on the profession, the pro- 
fession should serve it as it deserves, ‘ Let it alone 
severely.” 
—_>_—_ 
NOTES. 


HE Law Students’ Series announced by Little, 

Brown & Company ought to be, and doubtless 
will be, popular and successful. There is certainly no 
dearth of books on the subjects they purpose to cover, 
but they are not well adapted to the beginners in the 
study of legal science. Mr. Stephen, in the intro- 
duction to his Digest of the Law of Evidence, has 
aptly expressed the objections to the usual Treatise as 
an institute of law; ‘“*Such works,”’ he says, “ often 
become, sometimes under the hands of successive 
editors, the repositories of an extraordinary amount 
of research, but they seem to me to have the effect of 
making the attainment by direct study of a real knowl- 
edge of the law, or of any branch of it as a whole, 
almost impossible. The enormous mass of detail and 
illustration which they contain, and the habit into 
which their writers naturally fall of introducing into 
them every thing which has any sort of connection, 
however remote, with the main subject, make these 
books useless for purposes of study, though they may 
increase their utility as works of reference.’’ Mr. 
Stephen has, in his Digests of the Law of Evidence, 
and of the Criminal Law, furnished, especially to the 
English Law student, two institutes of rare merit; and 
we trust that the gentlemen to whom Messrs. Little, 
Brown & Company have intrusted the preparation 
of their series may not come far short of doing as well 
for the American student. 


The current number of the Journal du droit Inter- 
national Privé contains a number of articles of general 
interest. The titles of these articles are as follows: 
Des dedes particulars en temps de neutralité, by G. 
Louis; La Bourse les agents de change et les opérations 
de bourse dans des legislation étrangeres, by E. Gail- 
lard, professor in the University of Berne; D l’execu- 
tion des jugements étrangers en Belgique, by L. 
Humblet: Le projet du Nouveau Code Penal Italien, 
by G. Vidal. The digests of decisions in international 
law embrace determinations in the courts of France, 
Germany and Italy, and contain several cases of 
interest. 

The New Haven Morning Journal and Courier of 
October 24th last, says: ‘‘ We reprint from the ALBANY 
Law JouRNAL of October 6th, this morning, a valua- 
ble and suggestive article on ‘*‘ Dead Letter Laws ’—a 
subject which deserves more attention than it has 
been accustomed to receive. The argument and con- 
clusions of the writer are undoubtedly sound, and the 
cases of inoperative laws which he cites are notorious 
scandals in the community which ought to be puta 
stop to. The article — fora copy of which we are in- 
debted to Mr. B. A. Peck, Attorney of Naugatuck — 
should be read by all.” 


The Trade-Mark Treaty between the United States 
and Great Britain, which was signed by United States 
Minister Pierrepont, and the Earl of Derby, Secretary 
of State for the Forelgn Department, some days since, 





provides that the subjects or citizens of each country 
have the same rights as the subjects or citizens of the 
other, or as are now or may hereafter be granted to the 
subjects or citizens of the most favored nation, in every 
thing relating to trade-marks and trade labels, upon 
fulfilling the formalities required by the law of the re- 
spective countries. —— The Singer will case, involving 
the estate of the sewing machine inventor Singer, re- 
cently pending before the surrogate of Westchester 
county, N. Y., has been settled. —— Judge Donahue, 
in a mandamus case decided on the 2d inst. (People ex 
rel. Wills v. The Registers), decided that it is not nine 
o’clock until the clock has completed striking the 
hours. —— Proceedings in bankruptcy have been com- 
menced against the forger Gilman. 


The Onondaga Court of Sessions has decided that 
taking possession of a railroad engine in furtherance 
of a railroad strike and using it to overhaul a train, is 
not an obstruction of a railroad within the meaning of 
the act of the legislature of this State, passed last 
winter (chap. 261.) —— The evidence in acase recently 
before the Chancellor of New Jersey covers 13,700 
pages of legal cap. ‘he bills already introduced in 
Congress cover 6,000 printed pages. 


Mr. Delafield, in arguing a motion to disbar an at- 
torney made in New York last week, thus discoursed 
in respect to recreant lawyers: ‘It is not pity, it is 
not charity to condone the faults of the lawyer who 
is recreant to his trust. It is nothing but mawkish 
sentiment that can extenuate or pardon those crimes. 
Many of the difficulties of this problem have been 
lately solved by the Incorporated Law Society of Lon- 
don, at whose instance in one year (1874) six solicit- 
ors were stricken from the rolls, three cases were 
referred to masters for report, and four were aban- 
doned in consequence of the flight of the delin- 
quents. In the State of New York it is rare to dis- 
bar an attorney; but the difference is due to moral 
weakness and ‘not to any superiority of our attor- 
neys over their English brethren. The best inter- 
est of society requires that the good lawyer should 
be ,treated with the highest respect, and the bad 
one punished with the utmost severity. Thus 
alone can the bar be purged of its dross and raised 
to the position it should hold. In determining 
these cases courts should be cold as icicles and rigor- 
ously just. Lawyers are intrusted by the State with 
a great and valuable monopoly and unusual immuni- 
ties. They alone are allowed to represent the people 
in the courts in the pursuit or defense of fortune, they 
alone oppose a barrier to persecution and oppression, 
and almost every man at some period of his life must 
depend upon them in defense or pursuit of property 
or life or rights dearer than either. No friend, no 
relative, however dear, no doctor however learned, is, 
in those emergencies, permitted to intervene. The 
State distinctly says that in all of these matters the 
citizen who cannot protect himself shall employ alaw- 
yer and none other. The monopoly is absolute, the 
privilege is exclusive. In return for this monopoly 
they must have approved character and learning. The 
moment these considerations fail, the privilege should 
cease. The great truth which must ever govern 
these cases is, that of those to whom much is given 
much shall be required.” 
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Tre Annual Meeting of the New York State Bar Associa- 
tion will be held in the Capitol at Albany, Tuesday, Novem- 
ber 20, 1877, at 33¢ o’clock. Every Lawyer of the State is 
invited to attend. 

ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 








The Albany Law Journal. 


ALBANY, NOVEMBER 17, 1877. 











CURRENT TOPICS. 

‘THE New York State Bar Association will meet in 

the Assembly Chamber in this city on Tuesday 
next, and will, it is to be hoped, do some good and 
honest work, both for itself and for the profession and 
the jurisprudence of the State. The committee has 
mapped out the routine business of the meeting, 
but unless much else be done the Association will 
come far short of what may reasonably be expected 
of it. The subjects of law reform, the propriety or 
desirability of continuing the revision of the stat- 
utes, the best methods of such revision, reforms in 
methods of legislation, codification, law reporting, 
are among the practical subjects which deserve the 
careful consideration and the deliberate opinion of 
this Association at this meeting. These are ques- 
tions of the hour, and ought not to be relegated to 
the future. The question of statute revision -will 
be one of the most important as well, probably, as 
one of the most hotly contested questions before the 
next session of the Legislature. Whether the whole 
matter shall be abandoned, or whether the work of 
the present Commission shall be continued, or 
whether the Codes reported by the former Commis- 
sion shall be adopted, are questions which ought to 
be emphatically pronounced upon by the Bar Asso- 
ciation of the State. Then again should be con- 
sidered the desirability and practicability of organ- 
izing county associations, and whether the State 
Association can best accomplish its purpose as a 
primary or as a representative body. The functions 
of the Association should be exercised by the Asso- 
ciation, and not be left to any committee or clique. 
The wisdom of the executive committee in practi- 
cally abrogating the obstructive regulation as to 
election of members has been thoroughly demon- 
strated by the large accession of members during 
the past two months. The fact is gaining recogni- 
tion that such an Association is for every lawyer in 
the State—— that every one who is entitled to appear 
in a superior court of justice should be brought 
within its influence, both for his good and for the 
good of the bar. It now remains with the bar 


of the State to make the Association what it ought 
to be and what it is designed to be, and to enable 
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it to accomplish the purposes for which it was or- 
ganized, namely, “ to cultivate the science of jurispru- 
dence, to promote reform in the law, to facilitate 
the administration of justice, to elevate the stand- 
ard of integrity, honor and courtesy in the legal 
profession, and to cherish a spirit of brotherhood 
among the members thereof.” The executive commit- 
tee invites every lawyer in the State to attend. We 
do not anticipate a literal compliance with the invita- 
tion, but we hope there will be enough persons present 
to indicate that the profession sustains the organiza- 
tion. Of the benefits of such an association we need 
not here speak. The results which have, in numerous 
instances, followed organized action on the part of 
the legal profession show sufficiently what may be 
expected when the lawyers of the State put them- 
selves in a shape always to act together upon matters 
affecting their general interests. Since we gave 
the order of exercises last week, the Hon. Sanford 
E. Church, Chief Judge of the Court of Appeals, 
has consented to award the post-graduate prize. 


The Vanderbilt will case, which promises to be- 
come as famous as any previous civil litigation, 
is fairly under way, one of the counsel for those con- 
testing the will having made his opening speech, 
and witnesses having been examined, The grounds 
of the contest, as indicated by the counsel, are lack 
of testamentary capacity on the part of the testator, 
and the exercise of undue influence by those chiefly 
benefited by the will. Both sides are represented 
by very able counsel, and a strong fight will be 
made at the trial, though the decision of the surro- 
gate of New York, before whom the case is now 
pending, will, of course, not be accepted as a final 
disposition of the matter. The amount involved in 
the case is probably larger than that in any case, 
other than a speculative one, ever before any court 
in this country. In addition to this fact there bids 
fair to be many questions of more than usual inter- 
est developed in the course of the struggle, which 
has evidently not been entered upon hastily, and 
without a thorough canvassing of the probabilities 
of success. Inthe same connection we would re- 
mark that the famous Anneke Jans litigation has 
reached a point which those who have instigated it 
have vainly sought to attain for nearly two hundred 
years — that is to say, it has fairly got into court. 
The surrogate of this county is hearing testimony 
upon an application for letters of administration 
upon the undistributed assets of the deceased lady. 
There is some hope, therefore, that those who have 
for two centuries and more been waiting for justice 
will have some part of their case determined upon its 
merits. 


A somewhat novel proceeding is in progress in 
New York city. The Court of Common Pleas is, 
under the provisions of chapter 538 of the Laws of 
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1873, authorized to try and remove from office the 
officers of the police courts of the city upon charges 
properly made. Chief Justice Davis of the Supreme 
Court has presented written charges against a 
police justice named Duffy, and the Court of Com- 
mon Pleas has, in accordance with the statute, 
made preparations for the trial. The method of 
procedure adopted is somewhat similar to that 
adopted in proeeedings for impeachment, which the 
proceeding in question resembles. The trial, when 
actually entered upon, will, however, go forward 
much more rapidly than an impeachment trial 
usually does. 


A curious salvage question has arisen out of the 
rescue of the Egyptian obelisk, known as Cleopa- 
tra’s Needle, which was lost and found in the Med- 
iterranean sea while being towed from Egypt to 
England. How to estimate the value of the prop- 
erty saved is the point of difficulty. To call it sim- 
ply so much granite would not be fair to the salvors, 
and to determine its value as a work of art or from its 
historical associations is impossible. If it had been 
insured, the amount of insurance would have fur- 
nished something of a guide to valuation, but only the 
contractor’s interest in the contract was insured, and 
that but partially. The English courts of admiralty 
are, however, as a rule, very independent of prece- 
dent in fixing upon the amount of salvage to be 
awarded in any given case. In the recent case of 
The Amerique, L. R., 6 P. C. 468, it was held that 
though the value of the property saved is to be con- 
sidered in the estimate of the remuneration, it must 
not be allowed to raise the guantum altogether out 
of proportion to the services rendered. The differ- 
ence between awards is shown in two cases, in one 
of which £18,000 salvage was given upon a vessel 
and cargo worth £190,000, while in the other, upon 
a vessel and cargo worth £6,294, £3,290 was awarded. 


Very little of interest to the profession has been 
done in Congress during the week, most of the time 
of that body having been devoted to financial meas- 
ures. A bill was introduced in the Senate to estab- 
lish a new governmental department, to be known 
as the Department of Commerce, and to be charged 
with the supervision and care of the commercial, 
manufacturing and mining interests of the country, 
and with the execution of all the laws of the United 
States relating to trade and commerce, both foreign 
and domestic, customs, duties, internal revenue, navi- 
gation, etc. As this measure is vigorously urged by 
the mercantile interests, it has a good chance of 
passage. Representative Wells, of New York, 
brought forward a bill amending the national bank- 
ing law in many important particulars. It has been 
prepared with great care, and is said to have a 
strong support. It provides for the removal of taxes 
on capital and deposits, and limits the taxation to 
be imposed by State and local authorities to one per 


cent upon capital stock. 














It enlarges the powers of 
the banks as to methods of doing business, limits 
the snpervisory authority of the Comptroller of the 
Currency, and abolishes the office of Bank Exam- 
iner. In most respects the changes proposed are 
desirable, but those intended to relieve the banks 
from inspection are wrong. At present the chief 
safeguard to stockholders and depositors in national 
banks is the frequent examination of the bank 
accounts and business by experienced persons not in 
interest with the managing officers. These exam- 
inations are doubtless annoying to cashiers and 
book-keepers, but as they to a great extent interfere 
with fraudulent practices on the part of such indi- 
viduals, the circumstance that they give annoyance 
should have little weight in favor of abolishing 
them. 


The Maryland judiciary will hereafter have to be 
very careful how they deal with grand juries. Judge 
Grason, of the Supreme Court, and Yellott, of the 
third judicial district, some time last spring ad- 
journed the court which they were holding and dis- 
charged the grand jury connected with it. For this 
act they have been indicted for malfeasance in 
office, a charge of intoxication while on the bench 
being also made against one of the indicted gentle- 
men, The trial of the indictments was commenced 
last week, and is exciting much interest, not only in 
Maryland, but throughout the Middle States. The 
ablest lawyers in Maryland are engaged upon one 
side or the other, most of them in behalf of the de- 
fense. What merits are in the prosecutions we are 
not advised, but the action of the indicting grand 
jury appears to be somewhat remarkable. 


The question of referee’s fees is one that has 
given great trouble to courts, lawyers and law mak- 
ers. Numerous statutes have been passed to pre- 
vent their growth, but they seem to set at defiance 
all statutory attempts at regulation. The old Code 
provides (§ 318) that the fees of referees shall not 
exceed three dollars per day, but the force of the 
provision is destroyed by a clause allowing parties 
to agree in writing upon any other rate of compen- 
sation. It is usual for one of the litigants in a 
reference, at an early stage of the trial, to propose a 
higher rate of compensation. The other party, un- 
less he has an entirely hopeless case, or one so strong 
that he does not care which way the referee deter- 
mines, does not dare to gainsay the proposal. He, 
therefore, acquiesces, and the referee writes down 
what the parties have agreed to, which is held to 
satisfy the statutory requirement that the agreement 
shall be in writing. A case is now pending in the 
Common Pleas in New York, which illustrates the 
position in which a party, unwilling to pay a com- 
pensation above that prescribed by the Code, may 
be placed by endeavoring to so act as to save his 
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rights, and at the same time not offend the referee. 
A referee to whom a case was sent informed the 
parties at the first sitting, that his fees would be $5 
per hour, and that he would not try the case for the 
statutory fee. The counsel for one of the parties 
said he had not authority to agree to such a com- 
pensation, but would forthat sitting pay as required 
out of his own pocket. At the next sitting the 
counsel said he had been directed to consent to no 
more than the statutory fee. The referee said his 
charge would be $5 per hour, and that he should 
hold the prevailing party for that rate, and retain 
his report as security. The counsel thereupon re- 
fused to go on, and moved at Special Term for the 
vacation of the order of reference, and the appoint- 
ment of another referee, which motion was denied. 
An appeal has been taken to the General Term of 
the Common Pleas, where the case has just been 
argued. 

The Court of Appeals has reversed the judgment 
of the General Term in the famous “Shaker Seed 
Case,” White v. Miller, reported below, 7 Hun, 427. 
There are numerous interesting points involved in 
the case, but the decision of the court of last resort 
is based upon questions relating to the admission of 


evidence. 
—_—____——. 


NOTES OF CASES. 


N the case of Gunther v. Lee, 45 Md. 60, an action 

was brought against Lee and two other persons 
as joint tort-feasors. Pending the suit the plaintiff 
executed to Lee a release under seal, in which it was 
declared that it was not to prejudice or impair 
plaintiff's claim against the other two defendants. 
The release was executed in consideration of five 
hundred dollars, and in terms released and dis- 
charged Lee from all claims of every description for 
damages accruing or accrued by reason of the 
wrongs complained of, the plaintiff thereby ac- 
knowledging himself ‘‘to be fully paid and satis- 
fied for all and singular the trespasses complained 
of” by him in the suit then pending against the 
‘defendants jointly. The court held that the release 
inured to the benefit of all the defendants, and was 
a bar to the action; and further, that the proviso in 
the release by which the right to recover for the 
same injury against the defendants other than Lee 
was attempted to be reserved to the plaintiff was 
simply void, being repugnant to the legal effect and 
operation of the release itself. In the decision of 
this case the court apply to the agreement of release 
the same rule as obtains -when a judgment is recov- 
ered against one tort-feasor and is satisfied. In 
such a case no action is maintainable against the 
others. Livingston v. Bishop, 1 Johns. 290; Lovejoy 
v. Murray, 3 Wall.1. The rule in England goes 


still farther, and holds that a judgment in an action 
against one of two joint tort-feasors of itself, with- 





out satisfaction or execution, is a sufficient bar to an 
action against the other for the same cause. . The 
leading cases on this subject are Brown v. Wootten, 
Yelv. 67; King v. Hoare, 13 M. & W. 494; Brins- 
mead v. Harrison, L. R., 6 C. P. 584. See, also, as 
supporting the application of the same rule to in- 
struments of release, Lovejoy v. Murray, supra; 
Coke’s Littleton, 232; Cocke v. Jennor, Hob. 66; 
Ruble v. Turner, 2 H. & Mun. 38; Gilpatrick v. 
Hunter, 24 Me. 18; Thurman v. Wild, 11 Ad. & EI. 
453. The principle is that when the plaintiff has 
accepted satisfaction in full for the injury done him, 
from whatever source it.may come, he is so far 
affected in equity and good conscience that the law 
will not permit him to recover again for the same 
damages. And as a consideration is always implied 
in a release under seal, a release by deed of one 
joint trespasser will release all. See, also, Allis v. 
Bitzer, 2 Ohio, 89; Kiffin v. Willis, 4 Mod. 880. 


In the case of State to the use of Allen v. Pittsburg, 
ete., Railroad Co., 45 Md. 41, the action was for 
death by negligence, and was brought in Maryland, 
under the provisions of a statute which gives a 
right of action by the State for the use of the widow 
and child of a person whose death shall be caused 
by the wrongful act, neglect or default of another, 
‘‘and the act, neglect or default is such as would, 
if death had not ensued, have entitled the party in- 
jured to maintain an action and recover damages in 
respect thereof.” The defendant was a corporation 
operating a railroad lying partly in Pennsylvania and 
partly in Maryland, and was chartered by the laws 
of both States, and the deceased, who resided in 
Maryland, and was employed by it, was killed by 
an accident occurring in Pennsylvania. The court 
held that the statute did not apply to the case of a 
wrongful act or neglect occurring in another State, 
and that it was immaterial that the deceased was a 
citizen of Maryland at the time of his death. The 
ground of the decision was, that the statute in ques- 
tion had no extra-territorial force. In this the case 
accords with decisions in several of the States based 
upon similar statutes. See Whitford v. Panama 
Railroad Co., 23 N. Y. 465, 484; Vandeventer v. N. 
Y. & N. H. Railroad Co., 27 Barb. 244; Crowley v. 
Panama Railroad Co., 30 id. 99; Woodward v. M. 8, 
& N. I. Railroad Co., 20 Ohio St. 121; Richardson 
v. WV. Y. C. Railroad Co., 98 Mass. 85; Needham v. 
G. T. Railway Co., 38 Vt. 294; G. W. Railway Co. 
v. Miller, 19 Mich. 305. The case of Northern Cent. 
Railway Co. v. Scholl, 16 Md. 331, which was claimed 
by plaintiff to afford a precedent for sustaining the 
action, was held to be distinguishable from this 
case, on the ground that the wrong there complained 
of was in violation of a right that the wrong-doer 
was bound to respect everywhere within the limits 
of the United States. But the statute in question 
giving a new right not merely a new remedy, acts 
committed in contravention of it beyond the juris- 
diction of the State were not made tortious and ac- 
tionable thereby. See Blake v. Midland Railway 
Co., 10 Eng. L. & Kg. 443, 
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THE CITIZENSHIP OF CORPORATIONS. 


BY SAMUEL T. SPEAR, D. D. 


"> esadbenenraninargn or bodies corporate are in so 

many respects analogous to natural persons, that 
for certain purposes they are deemed to be persons. 
They are known by specific names, have a local 
habitation within the limits of the sovereignty that 
created them, and may there exercise the powers and 
assert the rights vested inthem. They can acquire, 
hold and dispose of property; they can make con- 
tracts; they can sue and be sued; ard, though 
plural in membership, they can, nevertheless, act as 
if they were single individuals. Being created by 
law, they are subject to its regulation. They are 
aggregates of natural persons, holding such rela- 
tions to each other and to the general public that a 
perpetual succession of many persons is legally re- 
garded as one and the same person. 

It is on the ground of these facts that a corpora- 
tion, to the full extent necessary to the exercise of 
its powers, the maintenance of its rights, and the 
enforcement of its obligations, is deemed to be a 
citizen of the State within whose jurisdiction it has 
its domicile. The rights of an individual citizen 
are not superior to those of a corporation; and in 
many respects both have the same character. 

How far, then, do corporations, created by and 
existing under the authority of State laws, possess 
the rights which under the Constitution of the 
United States belong to the citizens of the several 
States, and how far under this instrument are they 
subject to the legal responsibilities of such citizens? 
To ascertain and state the answer to this question, 
as given by the Supreme Court of the United States, 
is the object of this article. 

1. The Constitution, in article 4, section 2, pro- 
vides that ‘‘the citizens of each State shall be 
entitled to all privileges and immunities of citi- 
zens in the several States.” Has this section any 
relation to corporate citizenship? 

In The Bank of Augusta v. Earle, 18 Pet. 519, it 
was claimed by the plaintiff that the bank, being 
composed of citizens of the State of Georgia, was, 
as a corporation, entitled to the privileges and im- 
munities of such citizens in the State of Alabama, 
and that this right, being based on the National 
Constitution, was one of which it could not be 
deprived by the latter State. This claim assumed 
that the citizenship of the individual corporators 
attached to the corporation itself, and, hence, that 
their rights as individuals, under the Constitution, 
were the measure and criterion of its rights. In 
answer to this view the court laid down the follow- 
ing propositions: 1. That a corporation can do no 
acts and make no contracts, either within or with- 
out the State which created it, except such as are 
authorized by its charter. 2. That the powers of a 


corporation, conferred by the laws of one State, can 





have no operation in another State save through 
that comity which is part of the law of nations. 
8. That though all the corporators are citizens of 
the State which created the corporation, the arti- 
ficial being created by the charter cannot claim the 
rights of the corporators, as citizens of the United 
States, to make contracts in other States. 4. That, 
while a corporation can exist only within the limits 
of the sovereignty that created it, it may act else- 
where through agents if the laws of other countries 
permit. 5. That, by the law of comity among 
nations, corporations created by one sovereignty are 
permitted to make contracts in another, and to sue 
in its courts, and that this law prevails among the 
several sovereignties of this Unior, subject at any 
time to be modified at their pleasure. 

These propositions are equivalent to a rejection of 
the theory set up by the Bank of Augusta with ref- 
erence to the constitutional clause in question. 
Chief Justice Taney, in stating the opinion of the 
court, said that the theory would “give the citi- 
zens of other States far higher and greater priv- 
ileges than are enjoyed by citizens of the State itself. 
Besides, it would deprive every State of all control 
over the extent of corporate franchises proper to be 
granted in the State; and corporations would be 
chartered in one, to carry on their operations in an- 
other. It is impossible, upon any sound principle, 
to give such a construction to the article in ques- 
tion. Whenever a corporation makes a contract, it 
is the contract of the legal entity, of the artificial 
being created by the charter, and not the contract 
of the individual members. The only rights it can 
claim are the rights given to it in that charter, and 
not the rights w?.ich belong to its members as citi- 
zens of a State.” 

In Paul v. Virginia, 8 Wall. 168, the plaintiff in 
error claimed that a law of Virginia which required 
insurance companies, not incorporated under the 
laws of that State, before attempting to carry on 
business therein, to obtain a license, and make a 
deposit of guaranty bonds with the treasurer of the 
State, was in conflict with that clause of the Con- 
stitution which declares that ‘‘the citizens of each 
State shall be entitled to all privileges and immu- 
nities of citizens in the several States.” Justice 
Field, in delivering the opinion of the court, said: 
‘‘The term ‘citizens’ as then used applies only to 
natural persons, members of the body politic, owing 
allegiance to the State, not to artificial persons cre- 
ated by the legislature, and possessing only the at- 
tributes which the legislature has prescribed.” After 
alluding to the language used in The Bank of Au- 
gusta v. Earle, supra, in regard to the rights of a 
corporation, he proceeded to say: ‘‘ Having no ab- 
solute right of recognition in other States, but de- 
pending for such recognition, and the enforcement 
of its contracts, upon their assent, it follows as a 
matter of course, that such assent may be granted 
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upon such terms and conditions as those States may 
think proper to impose. They may exclude the 
foreign corporation entirely, they may restrict its 
business to particular localities, or they may exact 
such security for the performance of its contracts 
with their citizens as in their judgment will best 
promote the public interest. The whole matter 
rests in their discretion.” 

These cases settle the question that no right of 
citizenship attaches to a corporation outside of the 
State in which it is organized, under the clause of 
the Constitution which guarantees to the citizens of 
each State the privileges and immunities of citizens 
in the several States. The guaranty applies only to 
natural persons. A corporation is not a citizen 
within its meaning, and, of course, can claim no 
rights under it. 

2. The judiciary article of the Constitution pro- 
vides that the judicial power of the United States 
shall extend to “controversies between citizens of 
different States.” The jurisdiction here granted 
depends not on the nature or subject-matter of the 
controversy, but on the character of the parties. 
They must not only be citizens, but also citizens of 
different States. 

Congress, for the purpose of vesting this power, 
has provided that the Circuit Courts of the United 
States shall have original jurisdiction in ‘‘ all suits 
of a civil nature at common law or in equity, where 
the matter in dispute, exclusive of costs, exceeds 
the sum or value’ of five hundred dollars, and 
* * * * * the suit is between a citizen of 
the State where it is brought and a citizen of an- 
other State.” U. 8. Rev. Stat., § 629. Are cor- 
porations citizens for the purposes of this jurisdic- 
tion ? 

This question came before the Supreme Court of 
the United States in 1809, in The Bank of the United 
States v. Deveaux et al.,5 Cranch, 61. Chief Justice 
Marshall, in delivering the opinion of the court, 
said that one of the points involved in the case was 
whether ‘‘a corporation, composed of citizens of 
one State, may sue a citizen of another State in the 
Federal courts.” In respect to this question he said: 
“ That invisible, intangible and artificial being, that 
mere legal entity, a corporation aggregate, is certainly 
not a citizen, and, consequently, cannot sue or be 
sued in the courts of the United States, unless the 
rights of the members in this respect can be exer- 
cised in their corporate name. If the corporation 
be considered as a mere faculty, and not as a com- 
pany of individuals, who in transacting their joint 
concerns may use a legal name, they must be ex- 
cluded from the courts of the Union.” The ruling 


in this case was that ‘‘ the capacity of a corporation 
aggregate to sue in” the courts of this United 
States ‘‘depends upon the citizenship of its mem- 
bers,” and that the averment ‘‘must apply to the 





plaintiffs as individuals, because it could not be 
true as applied to the corporation.” 

In Hope Insurance Company of Providence v. Board- 
man et al., 5 Cranch, 57, the court referred to the 
above case as having settled the question that ‘‘ the 
right of a corporation to litigate in the courts of the 
United States depended upon the character (as to 
citizenship) of the members which compose the 
body corporate, and that a body corporate as such 
cannot be a citizen within the meaning of the Con- 
stitution.” The judgment of the court below was 
reversed for the want of jurisdiction. In both of 
these cases it was held that, in order to give juris- 
diction at all, it was necessary to aver the requisite 
citizenship of the corporators. 

This continued to be the doctrine of the Supreme 
Court until 1844, when, in The Louisville, Cincin- 
nati and Charleston Railroad Co, v. Leston, 2 How, 
497, the whole question was subjected to a thorough 
examination, resulting in the adoption of a differ- 
ent view. Justice Wayne, in delivering the opinion 
of the court, said: ‘‘A suit, then, brought by a 
citizen of one State against a corporation by its 
corporate name, in the State of its locality by which 
it was created, and where its business is done by 
any of the corporators who are chosen to manage 
its affairs, is a suit, so far as jurisdiction is con- 
cerned, between citizens of the State where the suit 
is brought anda citizen of another State. The corpo- 
rators, as individuals, are not defendants in the suit, 
but they are parties having an interest in the result, 
and some of them being citizens of the State where 
the suit is brought, jurisdiction attaches over the 
corporation.” The court held that the jurisdiction 
would still remain, though some of the members of 
the corporation resided in a different State. “A 
corporation,” said Justice Wayne, “created by a 
State to perform its functions under the authority 
of that State, and only suable there, though it may 
have members out of the State, seems to us bea 
person, though an artificial one, inhabiting and be- 
longing to that State, and therefore entitled, for the 
purpose of suing and being sued, to be deemed a citi- 
zen of that State.” This ruling modified the ground 
taken in the preceding cases, 

In Marshall v. The Baltimore and Ohio Railroad 
Company, 16 How. 314, it was held that the juris- 
diction of the Circuit Courts of the United States 
attaches where a corporation is a party when the 
averment on the record shows that a citizen of one 
State sues a corporation created by the legislature 
of another State. Justice Grier, in stating the 
opinion of the court, said: ‘‘The persons who act 
under these [corporate] faculties, and use this cor- 
porate name, may justly be presumed to be resident 
in the State which is the necessary habitat of the 
corporation, and where alone they can be made sub- 
ject to a suit, and should be estopped in equity from 
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averring a different domicile as against those who 
are compelled to seek them there, and can find them 
there and nowhereelse. * * * The presumption 
arising from the habitat of a corporation in the place 
of its creation being conclusive as to the residence 
or citizenship of those who use the corporate name, 
and exercise the faculties conferred by it, the allega- 
tion that the defendants are a body corporate by the 
act of the General Assembly of Maryland, is a suffi 
cient averment that the real defendants are citizens 
of that State.” The domicile of the corporation, 
according to this ruling, is a conclusive presumption 
as to the domicile of the corporators, for all pur- 
poses connected with the question of jurisdiction. 

In The Covington Drawbridge Company v. Shepherd, 
20 How. 227, it was held that, “where the act cre- 
ating a corporation is a public act of which the 
court takes judicial notice, it is sufficient to de- 
scribe it as a citizen of the State by which it is so 
created.” In The Ohio and Mississippi Railroad Com- 
vany v. Wheeler, 1 Black, 286, it was decided that 
“a suit by or against a corporation, in its corporate 
capacity, is a suit by or against citizens of the State 
which created it,” and that ‘‘no averment to the 
contrary will be heard to defeat the jurisdiction of 
the Circuit Court.” In Cowles v. Mercer County, 7 
Wall. 118, it was held that “a municipal corpora- 
tion created by one State within its own limits may 
be sued in the courts of the United States by citi- 
zens of another State.” In Railway Company v. 
Whitton, 13 Wall. 270, it was held that ‘‘although a 
corporation, being an artificial body created by leg- 
islative power, is not a citizen within several pro- 
visions of the Constitution, yet, when rights of 
action are to be enforced by or against a corpora- 
tion, it will be considered as a citizen of the State 
where it was created, within the clause extending 
the judicial power of the United States to contro- 
versies ‘‘ between citizens of different States.” 

Judge Dillon, in his Removal of Causes, p. 49, 
remarks that “the settled rule now is that a corpo- 
ration, for all purposes of Federal jurisdiction, is 
conclusively considered as if it were a citizen of the 
State which created it, and no averment or proof as 
to citizenship of its members elsewhere is competent 
or material.” Chief Justice Chase, in Cowles v. 
Mercer Vounty, supra, said that this “must now be 
taken as the settled construction of the Constitu- 
tion.” The original ground of the Supreme Court 
was that the jurisdiction depended upon and was 
determined by the citizenship of the corporators, 
and hence that it was necessary to aver this citizen- 
ship. The ground subsequently taken, and now 
held, is that, for all the purposes of jurisdiction, a 
corporation is a citizen of the State creating it 
within the meaning of that clause of the Constitu- 
tion which refers to “controversies between citizens 
of different States.” 

This doctrine applies not only to private corpo- 





rations, but also to public and municipal corpora- 
tions, as cities, towns and counties. The latter, for 
the purpose of Federal jurisdiction, are deemed to 
be citizens of the State under whose laws they were 
organized; and as such they may sue or be sued 
in Federal courts, where the adverse party is a 
citizen of another State. This was affirmed in 
Cowles v. Mercer County, supra. Judge Dillon, 
supra, p. 50, quotes the language of Justice Grier 
in McCoy v. Washington County, who said ‘ that 
though the metaphysical entity called a corporation 
may not be physically a citizen, yet the law is well 
settled that it may sue and be sued in the courts of 
the United States, because it is but the name under 
which a number of persons, corporators and citi- 
zens, may sue and be sued. * * * That the de- 
fendant is a municipal corporation, and not a private 
one, furnishes a stronger reason why a citizen of 
another State should have his remedy in this court, 
and not in a county where the parties against whom 
the remedy is sought would compose the court and 
jury to decide their own case.” “‘The power to 
contract with citizens of other States,” said Chief 
Justice Chase in Cowles v. Mercer County, supra, 
‘implies liability to suit by citizens of other States, 
and no statute limitation of liability can defeat a 
jurisdiction given by the Constitution.” 

8. Congress, in legislatively vesting the judicial 
power of the United States, has provided that any 
‘*final judgment, or decree, in any suit in the high- 
est court of a State in which a decision in the suit 
could be had,” may, in the three cases specified, but 
not necessary to be here repeated, ‘‘ be re-examined 
and reversed or affirmed in the Supreme Court upon 
a writ of error.” U. S. Rev. Stat.,§ 709. This 
right, accruing after a trial and judgment in a 
State court, enables either party, within the limits 
stated, to bring the question involved before the 
Supreme Court of the United States for final deter- 
mination. 

So, also, Congress has provided for the transfer 
or removal of suits from State courts to the Circuit 
Courts of the United States, in certain described 
cases, by a compliance with the method prescribed. 
The principal statutes relating to this subject are 
found in the twelfth section of the Judiciary Act of 
1789, the act of July 27, 1866, the act of March 2, 
1867, and the act of March 3, 1875. The first three of 
the above acts are, for substance, re-enacted in sec- 
tion 639 of the Revised Statutes of the United 
States. All of them, including the act of 1875, 
give the right of removing a suit commenced in any 
State court to a Circuit Court of the United States, 
when the amount in dispute, exclusive of costs, ex- 
ceeds the sum or value of five hundred dollars, and 
when the controversy is between citizens of differ- 
ent States. The acts differ in minor details, but 
they all embrace these principles. In Gaines v. 
Fuentes et al., 2 Otto, 10, it was held that “in cases 
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where the judicial power of the United States can 
be applied only because they involve controversies 
between citizens of different States, it rests with 
Congress to determine at what time, and upon what 
conditions, the power may be invoked, whether 
originally in the Federal court, or after suit brought 
in the State court, and, in the latter case, at what 
stage of the proceedings — whether before issue or 
trial by removal to a Federal court, or after judg- 
ment upon appeal or writ of error.” The statutes 
above referred to constitute a legislative expression 
of the wisdom of Congress on this subject. 

Thus the citizens of each State may, in the cases 
specified, both before and after judgments in State 
courts, seek judicial relief in the courts of the 
United States. A certain class of judgments may 
be brought before the Supreme Court by a writ of 
error; and so a certain class of suits commenced in 
State courts may be transferred to the Circuit Courts 
of the Union. How do these provisions operate in 
relation to corporations? We «: -.wer this question 
by giving a single illustration. 

In Morse v. The Home Insurance Oo., 30 Wis. 496, 
it was held by the Supreme Court of Wisconsin, 
that a statute of that State, requiring insurance 
corporations organized in other States, before doing 
business in that State, to agree not to remove into 
the Federal courts any suits that may be brought 
against them in the courts of that State, is not in- 
consistent with the Constitution or laws of the 
United States. The Home Insurance Company, a 
corporation organized under the laws of the State 
of New York, executed such an agreement; and, 
being subsequently sued in the Circuit Court of 
Winnebago county, the company sought to remove 
the suit to the United States Circuit Court for the 
Eastern District of Wisconsin, by a compliance 
with the legal provisions for that purpose. The 
court refused to grant the petition of the defend- 
ant, proceeded with the trial, and gave judgment 
against the company. The case was appealed to 
the Supreme Court of the State, and the judgment 
was there affirmed, the court holding that the com- 
pany had, by its own agreement, waived the right of 
removal. 

The case was then, by writ of error, brought to 
the Supreme Court of the United States, and the 
judgment was there reversed. See Insurance Com- 
pany v. Morse, 20 Wall. 445, The view adopted by 
the Supreme Court embraces these points: 1. That 
“the Constitution of the United States secures to 
citizens of another State other than that in which 
the suit is brought an absolute right to remove their 
cases into the Federal court, upon compliance with 
the terms of the act of 1789.” 2. That “the statute 
of Wisconsin is an obstruction to this right, is re- 
pugnant to the Constitution of the United States 
and the laws in pursuance thereof, and is illegal 
and void.” 3, That ‘the agreement of the insur- 





ance company derives no support from an uncon- 
stitutional statute, and is void, as it would be had 
no such statute been passed.” 

The Supreme Court treated the Home Insurance 
Company as a citizen of the State of New York, 
having a controversy with a citizen of the State of 
Wisconsin, and hence entitled as such to remove its 
case into a Federal court, and then to have the case 
heard upon a writ of error in the Supreme Court 
itself. The corporation, for all these remedial 
purposes, was deemed to be a citizen of the State 
creating it, as fully as if it had been a natural person, 
Justice Hunt, in delivering the opinion of the 
court, said that “a corporation has the same right 
to the protection of the laws as a natural citizen, and 
the same right to appeal to all the courts of the 
country.” 

Such is the doctrine of the Supreme Court of the 
United States in regard to the citizenship of corpo- 
rations. Though not citizens for all purposes and 
in all respects, yet, under the National Constitution, 
they are citizens within the meaning of the clause 
that relates to “controversies between citizens of 
different States,” and within the meaning of the 
legal provisions that refer to the removal of 
suits from State to Federal courts, and to the right 
by writ of error to have a case re-examined and 
decided in the Supreme Court as against any judg- 
ment or decree, in the case specified, rendered by 
the highest court of a State in which the decision 
can be made. Their citizenship in these particu- 
lars, and for these purposes, is as complete as that 
of natural persons. It secures to them the same 
rights of suit, and subjects them to the same lia- 
bility of being sued in the courts of the United 
States. 

— ee 
THE ENGLISH BENCH —MAJOR AND MINOR 
SCANDALS. 


Lonpon, October 31, 1877. 


N my last letter I mentioned some reports that were 
current about the successor of Sir Richard Amph- 
lett on the bench of the Appeal Court, and gave my 
own impression in favor of the promotion of Mr. Jus- 
tice Lush. We were all of us very much mistaken. 
On the day after my letter was dispatched, it was con- 
fidently asserted in legal circles, that the vacancy had 
been offered to Mr. Alfred Henry Thesiger, Q. C., and 
on the next day that statement appeared prominently 
in The Times. To those not in the confidence of the 
Prime Minister or the Lord Chancellor, this announce- 
ment came like a peal of thunder out of a clear sky. 
Mr. Thesiger had never been thought of; and one very 
good friend of the government —the Pall Mall Gazette 
—said: ‘It may be so, but for the present we hesitate 
to believe it. The objections to such an appointment 
are so patent and so serious —the report that it has 
been made is, in plain language, so incredible — that 
we prefer to reserve our comments on this extraordi- 
nary piece of news until it has received official confir- 
mation.” 
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"(This extraordinary piece of news has not been offi- 
cially proclaimed as yet, but it seems to be true all the 
same, and the Pall Mall, being convinced of its truth, 


says: 
“The se at Mr. Thesiger’s eon but 

little ex ed the astonishment at the appointment 

being made from the bar at all. Scarcely any one had 


doubted that Lord Justice Amphlett’s successor would 
be one or other of the judges of the High Court; and 
unless the new Lord Justice were to be chosen — 
which, perhaps, he should have been —from the Chan- 
cery Division, it was Mr. Justice Lush who was gener- 
ally supposed to the highest claim to promo- 
tion. But there are several others who could be named 
as fitting successors to Lord Justice Amphlett, and 
whose appointment would wy have satisfied profes- 
sional and public opinion. If, however, the Lord 
Chancellor intended to go further afield, if he intended 
to dispense with judicial experience and proved judi- 
cial capacity, it was at least expected that he would 
make an appointment which he could justify by the 
traditions reserving certain judicial prizes for import- 
ant political service or distinguished forensic success. 
But these expectations have been altogether disap- 

inted in the selection of a nominee who is neither 
Rtted for the post by judicial experience, by reputed 
learning, or even by length of years; while he can put 
forw ne compensating claim whatever on the 

und of political service or professional distinction. 
F Gases Counsel whose silk gown is four years old, 
and its wearer only thirty-nine, and who has never in 
any way distinguished himself above his fellows, has 
been passed over the heads of twenty judges into one 
of the most important judicial offices in the State. 
Such an appointment appears inexplicable.” 

I need not add any thing to the Pall Mall's brief 
summary of Mr. Thesiger’s qualifications. He has 
not yet earned a place in Vapereau or ‘* Men of the 
Time,” and his appointment is received with almost 
universal disapproval. Of course the unfriendly 
critics of the government have numerous explanations 
to offer, all more or less discreditable. Here is one 
from a correspondent of a provincial newspaper: 

“Tam afraid that thisis an instance of the tyranny 
of personal considerations in politics. When Mr. Dis- 
raeli first became Prime Minister, he found the amiable 
and ful but feeble Lord Chelmsford in the seat of 
the Chancellor, where Lord Derby had placed one of 
his earliest friends. Mr. Disraeli did not believe in 
Lord Chelmsford, and he quietly shelved him in favor 
of Sir Hugh Cairns, Mr. Disraeli’s ‘able henchman.’ 
From that day to this there has been coldness between 
the Thesigers and the Prime Minister and the Lord 
Chancellor. Lord Chelmsford held that he was shab- 
bily treated, and never forgave the affront. It is to 
make compensation for the injury done ten years ago 
that ‘young Thesiger’ has been put over the heads of 
experienced judges in 1877. rt Chelmsford will for- 
give in the honor done to his son the dishonor done to 
that son’s father, and Lord Beaconsfield, leading Lord 
Cairns by the hand, will seek for that affection in the 
breast of an estranged friend which has of late been 
withheld.” 


The ‘‘ Ridsdale case,’’ one of those numerous con- 
tests between the ‘‘ High Church” and * Low Church” 
factions of the Establishment, was recently decided 
in favor of the State, as pursuer of the ritualistic de- 
fendant, by the judicial committee of the Privy Coun- 
cil. Soon afterward a statement was published by a 
“Rev. Mr. Ellis,’”’ that the Lord Chief Baron of the 
Exchequer thought the Ridsdale judgment was “an 
iniquitous one; that it was not a judgment based on 
law, but on policy.”” Mr. Ellis added that the Lord 
Chief Baron had sanctioned his publication: ‘‘As Sir 
Fitzroy Kelly was one of ten judges before whom the 
Ridsdale case was heard, and in whose names the 
judgment was given, the terms of the announcement 
took every one by surprise. It was believed, indeed, 
that the Lord Chief Baron,together with Sir R. Philli- 





more and Sir R. Amphlett, did not agree with the 
majority; but ‘iniquitous’ in his mouth sounded 
strange. A correspondence between the Lord Chief 
Baron and Lord Cairns has, not unnaturally, arisen 
out of this statement, which has hitherto circulated 
without contradiction. The Lord Chief Baron denies 
that he used the word ‘iniquitous;’ but he owns that 
he ‘may have hazarded an opinion that there was 
much of policy rather than of law in the judgment,’ 
and he admits that he authorized Mr. Ellis to state as 
publicly as he thought fit that the Lord Chief Baron 
dissented from the majority. The Lord Chancellor’s 
answer is in effect that the permission to Mr. Ellis was 
a serious departure from the well-understood obliga- 
tion of a Privy Councillor, who must be aware of the 
ordinance which says that ‘when the business is car- 
ried according to the most voices, no publication is 
afterward to be made by any man how the particular 
voices and opinions went;’ and that when a Privy 
Councillor has declared his dissent from the judgment 
of the majority, it has always been with the permis- 
sion of the whole committee.’’ — which permission was 
distinctly refused in this case. 

The Lord Chief Baron replied to this, questioning the 
applicability to ecclesiastical proceedings of the order 
cited, and declaring that, but for the view taken by 
Lord Cairns, he should have held, without doubt, that 
it was in nowise binding or operative upon such pro- 
ceedings. The entire correspondence was published 
in the Times of Monday last, and is generally regarded 
as a grave scandal; all the more, that the Lord Chief 
Baron, unconvinced and obstinate, persists in feeling 
aggrieved that his colleagues in the judicial commit- 
tee refused to grant his request to allow him to publish 
his dissent, and when he published it in spite of them 
invoked against him this “ relic of the Star Chamber.”’ 

Three of the Penge convicts have been sent to penal 
servitude for life, while the fourth, Alice Rhodes, 
has been pardoned. The four were found guilty of the 
murder of Mrs. Staunton by starvation. In the 
opinion of the medical men who signed the memorial 
to the Home Secretary, the cause of death was not 
starvation, but natural disease; and it was generally 
assumed that a respite was granted on their represen- 
tations. But as the three Stauntons have received the 
heaviest punishment short of death, it must now be 
assumed that the Home Secretary believes they were 
actually guilty of causing the death of Mrs. Staunton. 
It results that the perpetrators of what Mr. Justice 
Hawkins designated as a “‘hideous and barbarous 
crime,” have been saved from the gallows by the 
clamor raised in their behalf by the conviction, per- 
haps, that Sir Henry Hawkins’ opinions were too 
strong for a just judge. 

Asa direct consequence of this case, a bill is to be 
presented to Parliament, by Sir J. Eardly Wilmot, for 
the establishmentof a High Court of Criminal Appeal. 
The bill, as drafted, provides that the court shall con- 
sist of the Lords Chief Justices of the Queen’s Bench 
and Common Pleas, three senior judges, and the Home 
Secretary, five to be a quorum. The court shall be 
entitled to take up any case on which there has been a 
capital conviction on an appeal from the person con- 
demned, and counsel will be heard both for the prose- 
cution and for the prisoner, the expenses of the appeal 
to be borne by the Crown. The judgment of this court 
must be affirmed by a majority of two-thirds, the 
execution of the sentence to be stayed until the 
determination of the court is known. 
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MORTGAGES UPON PROPERTY TO BE AC- 
QUIRED. 


N the case of Putnam et al., appellants, v. Bill, just 
decided by the Supreme Court of the United States, 

the effect of-a mortgage by a railroad corporation 
which in terms covers “all the following present and 
in future to be acquired property,’ as to subsequently- 
acquired property was considered. The court, after 
passing upon certain questions of practice and decid- 
ing (1) that the appearance of counsel specially for a 
railroad corporation, and moving to dismiss the peti- 
tion of an individual creditor for the appointment of 
a receiver of its property, do not preclude him from 
subsequently appearing for the trustee of the bond- 
holders in proceedings to foreclose mortgages of the 
company ; (2) that upon a supplemental bill in Chancery 
no process of subpoena need issue unless new parties 
are brought in, a rule upon parties already served to 
answer the supplemental bill being sufficient; and (3) 
that where a corporation is insolvent and has no funds 
at the place where its bonds are payable, demand of 
payment at such place need not be made before suit 
brought to foreclose its mortgages, executed to secure 
the bonds, thus argue and hold as to the principal 
question, Mr. Justice Field delivering the opinion. 

The objection that the decree covers property not 
embraced or intended to be embraced by the mort- 
gages is equally untenable. The terms of the mort- 
gages are as broad and comprehensive as could be used. 
They embrace all existing property of the company 
except such surplus lands as were not required for 
the roadway, depots and stations, and other uses of 
the road, and all its future property, both such as 
might be purchased with the proceeds of the bonds 
issued and such as might be acquired by other 
means. The language used is, ‘‘all the following, 
present and in future to be acquired property of 
the parties of the first part’’ pertaining to the 
road, ‘‘that is to say, their road made and to be 
made, including the right of way and land occu- 
pied thereby, together with the superstructure and 
tracks thereon, and all rails and other materials 
used therein or procured therefor, inclusive of the 
iron rails purchased or to be purchased or paid for 
with the above-described bonds, or the money obtained 
therefor, and the machinery purchased with the same; 
bridges, viaducts, culverts, fences, depot-grounds and 
buildings thereon, engines, tenders, cars, tools, mate- 
rials, machinery, and all other personal property, 
right thereto or interest therein pertaining as afore- 
said, together with the tolls, rents or income to be had 
or levied therefrom, and all franchises, rights and 
privileges of the said parties of the first part of, in, to, 
or concerning the same;’’ with a proviso that the sur- 
plus Jands mentioned might be sold. 

The reference made in this description to the prop- 
erty which might be afterward purchased with the 
bonds issued, does not operate as alimitation of the lien 
of the mortgage to such future acquired property, but 
only to remove any doubt that might otherwise possi- 
bly arise whether the property thus purchased would 
also go to increase the security offered. We do not 
deem it of any moment whether the rolling stock and 
machinery in use by the company at the date of the 
decree were acquired with the proceeds of the bonds 
or with the subsequent earnings of the company. A 
mortgage of a railroad company which covers, in the 
terms of the two mortgages in suit, its engines, cars 





and machinery, carries not only those in existence at 
the date of the mortgage, but such as take their place, 
or are subsequently added to them by the company 
and exist at the time of the foreclosure. This kind 
of property is necessarily undergoing constant wear 
and sonsequent destruction, and the mortgages in 
suit, so far as that property is concerned, would have 
been of little value if their lien did not extend to such 
as took its place or was added to it by the company. 
Pennock v. Coe, 23 How. 117; Philadelphia, Wilming- 
ton and Baltimore R. R. Co. v. Woelpper, 64 Penn. St. 
366; Phillips v. Winslow, 18 B. Mounr. 431. 


—_+__—_— 


EVIDENCE IN ELECTION CASES. 


SUPREME COURT OF KANSAS, OCTOBER 26, 1871. 


HuDSON v. SOLOMON. 


1. As between the ballots cast at an election and a can- 
vass of those ballots by the election officers, the former 
are the primary, the controlling evidence. 

2. In order to continue the ballots as controlling evidence 
it must epuees that they have been preserved in the 
manner and by the officers prescribed in the statute, 
and that while in such custody they have not been so 
exposed to the reach of unauthorized persons as to af- 
ford a reasonable — of their having been 
changed or tampered with. 


RIGINAL proceedings in quo warranto. Everest & 
Waggener, for plaintiff. John Doniphan, and Smith 
& Solomon, for defendant. 


BREwER, J., delivered the opinion of the court. 


The question in this case is as to the number of votes 
received by the two gentlemen, parties to this action, 
respectively, in the second ward of the city of Atchi- 
son, at the last city election for the office of city attor- 
ney. The canvass, as made by the judges and clerks 
of election on the night of the election, gave Mr. 
Hudson 120 and Mr. Solomon 100 votes. This, in con- 
junction with the votes in the other wards, elected 
Mr. Solomon by 20 majority. A recount of the bal- 
lots, made in the presence and under the direction of 
the justices of this court, gave Mr. Hudson 143 and 
Mr. Solomon 100 votes. In addition there was found 
one ballot, probably intended for Mr. Hudson, but 
which, owing to the manner in which different parts of 
it were pinned together, was not counted by us as cast 
for either., This would elect Mr. Hudson. 

The question, then, is which should obtain, the can- 
vass of the election officers, or the result as shown by 
the ballots themselves? It is a primary rule of elec- 
tions that the ballots constitute the best, the primary, 
evidence of the intentions and choice of the voters. 
State ex rel. v. Judge, etc., 13 Ala. 805; People ex rel. v. 
Holden, 28 Cal. 123; McCrary on Elections, §§ 291, 489; 
Cooley’s Const. Lim. 625. In the case from California 
the court uses this language: ‘“ Intrinsically consid- 
ered it must be conceded that the ballots themselves 
are more reliable, and therefore better evidence, than 
@ mere summary for them. Into the latter errors 
may find their way, but with the former this cannot 
happen. The relation between the two is at least 
analogous to that of primary and secondary evi- 
dence.” A canvass is but a count of the ballots, a 
convenient and expeditious method of determining the 
choice of the people as disclosed by the ballots, and 
therefore but secondary evidence. The necessities of 
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the case make it prima facie evidence, but unless ex- 
pressly so declared by statute it is never conclusive. 
State ex rel. v. Marston, 6 Kan. 524; Russell v. State, 11 
id. 308. As between, therefore, the ballots themselves 
and a canvass of the ballots, the ballots are control- 
ling. This is of course upon the supposition that we 
have before us the very ballots that were cast by the 
voters. 

And this presents the difficult question in this case. 
For as under the manner of our elections there is 
nothing upon the face of a ballot to identify it as 
cast by any particular voter, or even as actually used 
at any election; nothing to distinguish one ballot from 
another of those cast by the members of the same 
party, as no file or other mark is made in the canvass 
or otherwise, after the election, upon any ballot by 
which its actual use at such election may thereafter 
be established, and as at any election there is always a 
large surplus ‘of unused ballots, it is evident that if 
opportunity were offered ballots might be withdrawn 
from the box and others substituted with but little 
chance of detection. Thus in the case before us, if 
there was but a single officer to elect, and but a single 
name on the ballot, how easily could one having ac- 
cess to the box throw in twenty-three or four addi- 
tional ballots and thus bring about the very difference 
that appears before us now. And who could there- 
after tell which were actually voted and which subse- 
quently thrown in? The ballot, then, upon its face 
containing no marks of identification, we must look 
aliunde for evidence of the identity of those offered 
and counted before us with those actually cast at the 
election. And this evidence we find in the testimony 
as to the manner in which the ballots have been pre- 
served, a comparison of the canvass made as to ail the 
officers voted for at that election with the result as 
shown by the bailots, and certain other circumstantial 
evidence. 

And first as to the preservation of the ballots. It 
appears that at the night of the election, as the bal- 
lots were called off, they were strung on a thread as 
prescribed by the statute. Gen. Stat., p. 408,§ 20. That 
this was done publicly by the judges, in presence of 
several spectators; that after the canvass thus pub- 
licly made had been completed, the ballots as strung 
together were sealed up in an envelope, duly marked 
and directed to the city clerk, with the poll books 
deposited in the ballot-box; this box had two covers, 
one an inside sliding cover, fastened by a screw, and 
the other an outside lifting cover, fastened by a pad- 
lock. Both covers were fastened, and the box and 
key were intrusted to Mr. N. A. Maher, one of the 
judges of election, to be by him delivered to the city 
clerk. 

It appears that after the canvass, which was finished 
late in the evening, he carried the box with him to the 
office of The Champion, where were gathered quite a 
number of persons to hear the election news. After 
tarrying there a while, he went home, taking the box 
with him. He kept the box in his house until the 
afternoon of the next day, when he carried it to the 
office of the city clerk and delivered it to him. While 
Mr. Maher had it in his house, it was deposited in his 
sleeping room and the key carried in his pocket. Mr. 
Barker, who was city clerk at the time, retained it in 
his office and custody for six days, when he was suc- 
ceeded in office by the present incumbent, Mr. White, 
by whom it has since been kept, part of the time in 
his office and part of the time in the vaults of a bank, 





Four days after Mr. White received it, he placed some 
tape around the box and sealed it at the corners, and 
the seals were unbroken when brought into our pres- 
ence. 

It thus appears that from the time of the canvass to 
that of our examination, the ballots were in the cus- 
tody of three persons, each of whom testifies that 
they were not handled by any one while in his cus- 
tody. It appears, also, that the box in which were 
these ballots was itself unlocked and opened but four 
times, and then only for the purpose of taking out the 
poll books. Now, unless we impute to some one of 
these three parties intentional wrong in opening or 
permitting to be opened the box, and changing or per- 
mitting to be changed the ballots, and in willful false 
swearing upon this trial, and there is not the least 
foundation for such an imputation, it would seem 
that there could be little doubt that the identical bal- 
lots cast at that election have been preserved, and pre- 
served unaltered, and were those examined by us. 

But it is said that there were opportunities for reach- 
ing and opening this box and changing the ballots; 
that this might have been done at The Champion 
office, at the house of Mr. Maher, or in the city clerk’s 
office, prior to the sealing of the box by Mr. White. It 
is true there is a possibility of such a thing, but is 
there any probability of it? Take The Champion 
office first, and see what must be assumed. This was 
the same night and immediately after the canvass. 
It must be assumed that some one had a motive. 
This implies knowledge of the result of the canvass in 
the four wards, and of the number of ballots that must 
be changed. It must be assumed, also, that the party 
having motive had knowledge of the presence of the 
judge of the second ward election, with the box and bal- 
lots, in The Champion office, and had possession of a 
key fitting the lock of the box; that he could take the 
box off from the desk of Col. Martin, upon which it was 
placed by Mr. Maher, in the presence of Mr. Maher 
and of a large number of parties eager about election 
matters; that he could take the box out of the room, 
unlock it, make the changes, and return it to its proper 
place upon the desk, and all this without detection or 
exposure. This is so near the impossible as to be of 
little moment. 

Perhaps the improbability may not be so striking 
as to the other places named, but the opportunity 
afforded was so slight, that it seems almost like trifling 
with language to speak of it as an opportunity. 

But beyond the direct testimony as to the manner 
of keeping the box and ballots, there is indirect evi- 
dence of value, as to the identity of the ballots. The 
testimony shows that they were strung on a thread 
and then placed in a sealed envelope; they were so 
found by us. It also shows that the straight Republi- 
can tickets were counted first, then the straight Dem- 
ocratic, and then the scratched; and so we found 
the ballots arranged on thethread. Again, there were 
several offices to be filled at that election, and each 
ballot had the names of candidates for respective 
offices. So we had acount made of the votes cast for 
all, so as to compare the result with the canvass. We 
found the proper number of ballots in the box, so that 
if any had been put in an equal number had been 
taken out. For mayor the canvass gave Mr. Downs 
232; our count 230. For police judge the canvass gave 
A. Spalding 164 and G. Scoville 79 votes; our count the 
same. For marshal the canvass gave Tofte 130 and 
Dobson 111 votes; our count Tofte 129 and Dobson 10% 
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For treasurer of board of education the canvass gave 
A. H. Lamphere 235, and our count 236 votes. For 
member of board of education the canvass gave A. F. 
Martin 240, and our count 235 votes. For city treasurer 
the canvass gave Wm. Bowman 142 votes, J. M. Lind- 
ley 82; our count Bowman 168 and Lindley 82. So 
that except as to Bowman for treasurer and Hudson 
for city attorney, the canvass and our count substan- 
tially agreed. If any change, therefore, had been 
made in the ballots as to the plaintiff it must have 
been made as not to increase the total number of bal- 
lots, as to preserve to Mr, Solomon the same number 
of votes, to add 23 votes to Mr. Hudson, and leave un- 
changed the votes for all the other offices except one 
of the candidates for city treasurer. The difficulty 
of accomplishing this can only be fully appreciated 
by one who sits down with 240 ballots, nearly half 
of which are scratched, and attempts to make the 
changes. 

But again, it will be perceived that the only sub- 
stantial difference between the canvass and our count 
is in the votes cast for plaintiff and for Mr. Bow- 
man. Now the testimony taken by deposition long 
before our count shows that at the time of the can- 
vass there was some discrepancy between the two 
clerks in tallying the votes for these officers, and that 
it was claimed that Mr. Tibbals, one of the clerks, had 
tallied too many votes for these gentlemen, and an 
attempt was made to correct his tally sheets. An ex- 
amination of the tally sheet kept by Mr. Tibbals 
showed that he tallied 155 votes for Mr. Hudson and 
157 for Mr. Bowman, but the tallies made by the other 
clerk, Mr. O’ Keefe, were accepted as correct, and Mr. 
Tibbals’ sheet corrected accordingly. It is not pre- 
tended that the correction was made by a recount of 
the votes, but simply that the tallies were fixed up to 
the satisfaction of the judges. Over the tallies as 
they appear on the sheet of Mr. O'Keefe, for these 
two gentlemen, appears a series of dots, corroborating 
the testimony that at the time of the canvass there 
was some trouble about the tallies for these officers. 
All this testimony taken together forces the convic- 
tion on our minds that the ballots have not been 
changed or tampered with. It is true there is testi- 
mony tending in the other direction, the strongest, 
perhaps, being that of a disinterested party who was 
present at the night of the canvass and kept a tally of 
the votes for three of the offices, including that of city 
attorney, as called off by the judges, and testifies that 
his tally corresponds with the result as shown by Mr. 
O’Keefe’s sheet and as returned by the canvassing 
officers. But it is not to be presumed that an out- 
sider, having no interest in the matter, would be as 
careful as the sworn officers, and the fact is estab- 
lished by the testimony, and patent from the tally 
sheets, that there was a discrepancy between the two 
clerks as to these two offices, and it is undisputed that 
the discrepancy was attempted to be corrected with- 
out a recount. Other testimony of the judges and 
clerks that they made an honest canvass, while it is 
good and satisfactory evidence of the honesty of their 
intentions, does not preelude the possibility of a mis- 
take; a mistake which their own tally sheets show 
was made by one or other of their clerks, and which 
the count made by us shows resulted to the prejudice 
of the plaintiff's rights. 

Some days after the trial had been completed and 
the case submitted to us for decision, an application 
was wade by defendant to reopen the trial for the ad- 





mission of further testimony. The application was 
based upon these facts: The poll books shew the cast” 
ing of 245 votes. It appears that one ballot was re- 
jected. Our count gave to the two candidates 243 
votes. Now the defendant files affidavits to the effect 
that several ballots were cast upon which there was no 
name for city attorney. Such testimony might be 
very important. If, for instance, it could be clearly 
established that five ballots were cast with the name 
of no one thereon for the office of city attorney, the in- 
ference would seem irresistible that the ballots before 
us were not the same as those canvassed, or at least 
untampered with. After reflection, and with some 
hesitation, we feel constrained to overrule the applica- 
tion. It was not claimed as aright, but was an appeal 
to the discretion of the court, and was refused princi- 
pally for these reasons. The pleadings distinctly gave 
notice to this question. It concluded that 100 votes 
were cast for Mr. Solomon and alleged that 148 votes 
were cast for Mr. Hudson. So that it would plainly 
tend to defeat the plaintiff's case to show that there 
were several ballots upon which was the name of neither 
candidate, and reference was made to this fact in the 
testimony. Now there is nothing in the affidavit to 
show any good reason why this testimony was not in- 
troduced upon the trial. Some of the gentlemen 
whose affidavits were filed were witnesses already 
sworn and examined. The defendant is too good a 
lawyer not to have seen the value of such testimony. 
The manner in which he has conducted this case 
shows that he thoroughly understands the strong 
points in his favor, and that he has prepared his de- 
fense with care and industry. Again, to open the case 
for new testimony would naturally work delay, and 
already half the term of office has expired. Further 
delay should only be granted upon the clearest show- 
ing. And again, the testimony offered is of a charac- 
ter which, conceding the utmost good faith and entire 
honesty of the affidavits, our knowledge of elections 
and the manner of conducting them satisfies us is 
very liable to be weakened, if not entirely overthrown, 
upon cross-examination. 

We have given to this case more attention than per- 
haps the importance of the office justifies. The con- 
test is about a city office of small salary, short term, 
and not the highest importance. It is a contest which 
we think ought to have been commenced and termi- 
nated in the District Court. But having been brought 
in this court, it has given us an occasion for exam- 
ination of some matters of importance in refer- 
ence to elections and enables us to lay down these as 
cardinal rules covering elections and election con- 
tests: 

First. As between the ballots cast at an election 
and a canvass of these ballots by the election offi- 
cers, the former are the primary, the controlling evi- 
dence. 

Second. In order to continue the ballots controlling 
as evidence, it must appear that they have been pre- 
served in the manner and by the officers prescribed in 
the statute, and that while in such custody, they have 
not been so exposed to the reach of unauthorized per- 
sons as to afford a reasonable probability of their hav- 
ing been changed or tampered with. 

Judgment will be entered in favor of the plaintiff 
for the possession of the office and $473, the amount of 
salary and fees admitted to have been received by the 
defendant as city attorney. 

All the justices concurring. 
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COURT OF APPEALS ABSTRACT. braced in the agreement to sell, and were affected by 
the condition; and (3) that the vendor, on failure to 
APPEAL. 


Appealable order: order opening default.—A judg- 
ment of foreclosure was taken by default. The judg- 
ment with the subsequent proceedings were set aside, 
and the defendant was allowed to put in an answer. 
Held, that the order opening the default and giving 
permission to defend was discretionary with the court 
below, and was not appealable to this court. Appeal 
dismissed. Alling v. Fahey. Opinion per Curiam. 
[Decided Sept. 25, 1877.] 

ARREST. 

1. Disposition of goods to prevent replevin: what nec- 
essary to authorize arrest.—To authorize an order of 
arrest under the provisions of section 179 of the old 
Code, there must be a concealment, removal or dis- 
posal of the property, or some part thereof, with in- 
tent either to defeat the process of the court or to 
deprive the plaintiff of the benefit thereof. An intent 
to put the property beyond the reach of the owner by 
selling it to a bona fide purchaser, or by so changing 
its form that it cannot be identified, or by any other 
act, will authorize the order, although the fraudulent 
actor may not contemplate an action at law to re- 
cover the specific property. Accordingly, where prop- 
erty is fraudulently purchased, and the fraudulent 
purchaser sells it with intent to put it beyond the 
reach of the owner, the intent ‘‘to deprive the owner 
of the benefit thereof,’’ contemplated by the statute, 
is established. Judgment below modified. Barnett v. 
Selling. Opinion by Allen, J. 

2. Paid check not subject of replevin.—A check 
which has been paid, held not a subject of replevin. 
Ib. 

[Decided Sept. 25, 1877.] 


BANKRUPTCY. 


Composition: inadvertent understatement of debt by 
bankrupt: effect of. —An inadvertent understatement 
of the amount due a creditor in composition proceed- 
ings in bankruptcy, under section 17 of the bankrupt 
act of 1874, held not to invalidate the proceedings or 
the effect of the composition as to the creditor whose 
debt is understated. Judgment below affirmed. Beebe 
v. Pyle. Opinion by Earl, J. 

[Decided Oot. 2, 1877.] 


CONTRACT. 

Construction of : sale of newspaper: goodwill. —The 
owner of a newspaper made an agreement for the sale 
thereof to a firm, describing the property as follows: 
“The Watertown Re-Union establishment, including 
the presses, machinery, type of all description, news- 
paper and jobbing material, tools, implements, etc., 
appertaining to the said printing business, excepting 
real estate, and the accounts, notes and demands due 
said party of the first part.’’ The contract then declared 
that the parties of the second part were “‘ to have full 
ownership when the condition and stipulations of this 
agreement are fully performed,” and provided that 
until that time, the vendees were to take possession, as 
“*tenants or bailees,’’ and so hold the property until 
the conditions were fulfilled, and that the owner might 
take possession in case of any default, etc. Held, (1) 


a conditional sale, and the title would not vest in the 
firm until the performance by them of the conditions 
and stipulations of the agreement; (2) that the good- 
will and subscription list of the newspaper were em- 





perform, was entitled to the property, including the 
goodwill and the subscription list, as against the gen- 
eral creditors of the firm. Judgment below affirmed. 
Boon v. Moss; Flower v. O’ Brien. Opinion by Church, 
C. J. 
(Decided Sept. 18, 1877.] 

CONTRIBUTORY NEGLIGENCE. 

Explosion of gas: going with lighted candle into closed 
room.—Plaintiff, the occupant of a building into which 
the pipes of a gas company came, being aware that 
there was a leak in the pipes, and that gus escaped, 
went into the cellar of the building which had not 
been opened for five days, with a lighted candle. 
An explosion of gas followed, injuring plaintiff's prop- 
erty. Held, that the finding of a referee, in an action 
for such injury against the gas company, that plaintiff 
was guilty of contributory negligence and ought not 
to recover, should be sustained. (Holden v. Liverpool 
Gas Co., 3 C. B.1; Lannen v. Albany Gas L. Co., 44 
N. Y. 459.) Order of General Term reversed, and 
judgment on report of referee affirmed. Lanigan v. 
N.Y. Gas L. Co. Opinion by Allen, J. 

[Decided Oct. 2, 1877.] 
EVIDENCE. 


To sustain credit. —In explanation of certain re- 
ceipts introduced in evidence, plaintiff stated that they 
were given to defendant at defendant’s request, in 
order that he might use them in a settlement with his 
partner, one King. The defendant testified in reply 
that he had no partner. Held, that it was competent 
in response to this to prove that King claimed to be 
defendant’s partner, and had brought suit for an ac- 
counting. Judgment below affirmed. Heckler v. 
Leighton. Opinion by Allen, J. 

[Decided Sept. 18, 1877.] 
HIGHWAY. 


Town bridges: adjoining towns: when one town not 
liable to contribute for highway bridge built by another.— 
Under the provisions of Laws 1841, chap. 225, as 
amended by Laws 1857, chap. 383, requiring adjoining 
towns, separated by a stream, to contribute jointly to 
the maintenance of bridges across the stream upon 
public highways, and giving a town which erects the 
bridge a right of action for contribution against the 
other, held, that to entitle the town erecting the bridge 
to maintain the action the bridge erected must connect 
with a highway in the adjoining town that is open and 
passable. Accordingly, where a bridge did not connect 
with a passable highway in the defaulting town, but 
ended in a morass, and there was no road within two 
hundred feet of the bridge, and that was inaccessible 
to travelers on account of the morass, held, that the 
last-mentioned town was not liable to contribute, and 
the fact that a highway had been laid out over the 
morass to connect with the bridge, it never having 
been opened or worked, would not make it liable. 
(Marble v. Whitney, 28 N. Y. 297, distinguished ; also, 
the decision in this case by the Commission of Appeals 
on a former appeal, 65 N. Y. 322.) Judgment below 
affirmed. Beckwith v. Whalen. Opinion by Church, 
C. J. 

(Decided Sept. 18, 1877.] 
TRADE-MARKE. 


What constitutes: bull’s head wpon mustard labels: 
colorable likeness: use by others upon other articles. — 
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Plaintiff had for many years used as a trade-mark for 
labels upon packages of mustard manufactured by 
them the symbol of a bull’s head, and this symbol had 
not been previously used for the same purpose by any 
other person. Held, to entitle plaintiffs to protection 
in its exclusive use and to an injunction against defend- 
ants, restraining them from adopting and using for 
labels upon packages of mustard a similar symbol, and 
that the fact that the head upon defendants’ labels 
was not precisely like that upon plaintiffs’, but was a 
colorable imitation, and that the same trade-mark had 
been used by others upon other kinds of manufactured 
articles was no defense. (Congress, etc., Spring v. High 
Rock Spring, 45 N. Y. 291; Newman vy. Alword, 51 id. 
189; Millington v. Fou, 3 M. & C. 338; Knott v. Morgan, 
2 Keen, 213; Leather Cloth Co. v. Am. L. C. Co., 11 
H. L. Cas. 523; Cransey v. Thompson, 4 M. & G. 356; 
Canal Co. v. Clark, 13 Wall. 311.) Judgment below 
affirmed. Coleman v. Crump. Opinion by Allen, J. 
[Decided Oct. 2, 1877.] 





——_—_——_—. 
BENCH AND BAR. 


Henry B. Northrup, a prominent member 
of the Washington county, N. Y., bar, died at his resi- 
dence at Sandy Hill, last week. His age was 73 years. 


Ex-United States Senator Foster of Nor- 


wich, Conn., has begun a course of lectures to the 
senior class in the Yale Law School on “ Parliamentary 
Law and Methods of Legislation.”’ 


Chief Justice W. B. Draper, of the Proy- 


ince of Ontario, who died recently at the age of 77 
years, was the first president of the Toronto Cricket 
Club and a player in its eleven. 


A writer in an English newspaper thus 
describes the late Samuel Warren’s first appearance at 
the bar: ‘‘ I observed sitting near the witness box, oppo- 
site to the judge, a restless Jewish-looking little man, 
very pale in the face, but with eyebrows exceedingly 
dark and expressive. He applied apair of gold hand 
spectacles to his eyes, looked at the judge, afterward at 
a portrait of George the Third which hung above the 
judge, and then quickly removed the spectacles from 
his nose. They dangled on his chest for an instant, 
then he put them to his eyes again, and inspected the 
jury on his left. He took the glasses once more from 

is nose, held them between his finger and thumb, 
raised them a third time to his eyes and looked inquir- 
ingly round the court. Such was Samuel Warren, 
with nothing to do, in his first appearance in the Guild- 
hall, Newcastle.”’ 


Warren amounted in Parliament to no more 
than his famous character ‘‘ Tittlefat tit-mouse.” In 
fact.he did not do as well, for ‘* Tittlefat’’ once defeated 
the opposition by imitating a rooster, and became tem- 

rarily famous thereby. The writer says: ‘The roll 
is very long of lawyers who have failed in the House 
of Commons. With training, self-possession, and 
doubtiess in many instances, earnest ambition, it 
seems a strange chapter in our intellectual history that 
practicing lawyers do not succeed in obtaining the 
attention of Parliament. There are splendid excep- 
tions, but these exceptions prove the rule absolutely. 
Warren was certainly no exception. No legislation 
owes its origin to him; and nobody remembers any 
speech he delivered. It might have been supposed that 
so Vigorous and so racy a writer would have said or 
done something worthy of record. He voted steadily 
with Mr. Walpole and his party. On one occasion 
somebody proposed a committee to investigate a ques- 
tion appertaining to an_ extension of the suffrage. 
Warren rose and said, ‘ What a preposterous thing, to 
refer the British Constitution to a select committee! 
I shall go no further in dealing with a proposition so 
ridiculous,’ and Samuel Warren resumed his seat.” 


RECENT BANKRUPTCY DECISIONS. 
ASSIGNABLE CLAIM. 

1. Claim against government: practice.—A claim in 
favor of the bankrupt against the government will 
pass to his assignee. A description in the schedule of 
assets of a claim for the burning of cotton in the ene- 
my’s country during the war, as against the officers 
who destroyed the same, is substantially a statement 
that the claim is one against the government. Sup. 
Ct., Dist. Columbia. Phelps, assignee, v. McDonald, 
16 Nat. Bankr. Reg. 217. 

2. Worthless claim: practice: jurisdiction.—Where 





validity of a sale of the assets, including such claim, 
is not affected by it afterward becoming valuable. A 
bankrupt who has received his ,final discharge is enti- 
tled to his future acquisitions, and may use them to 
purchase his former assets on a sale thereof by the as- 
signee. The bankrupt court has no jurisdiction over 
property of the bankrupt in foreign countries, and 
cannot compel an assignment thereof by him. Ib. 


COMPOSITION. 

Discharges debts created by fraud.—Provable debts, 
although created by fraud, are discharged by a com- 
position in bankruptcy. Sup. Ct., New Hampshire. 
Wells v. Lamprey, 16 Nat. Bankr. Reg. 205. 


EXECUTION. 

When valid against proceedings in bankruptcy.—In 
Colorado the delivery of an execution to the sheriff 
constitutes such a lien upon the debtor’s property as 
will be valid against proceedings in bankruptcy filed 
after such delivery, but before alevy is made. U.S. 
Cire. Ct., Colorado. Bartlett, assignee, v. Russell, 16 
Nat. Bankr. Reg. 21). 

JUDGMENT. 

Testing validity of : ecamination of docket.— In ascer- 
taining the validity of the docket entry of a judgment 
the whole entry is to be looked at, and if from the 
whole the amount and date of the judgment, the par- 
ties and the court in which it was rendered appear, 
the entry is sufficient. While a judgment record can- 
not be resorted to in order to supply omissions in the 
docket entry, it may be examined to test the validity 
of such evidence. U. 8. Cire. Ct., Oregon. In re 
Boyd, 16 Nat. Bankr. Reg. 204. 

PREFERENCE. 

1. Notice to creditors of insolvency: what constitutes 
knowledge of insolvency: oral promise to give security. 
—Where the bankrupt at the time of giving a mort- 
gage, in pursuance of a previous agreement, to secure 
a pre-existing debt, requests the creditor to permit 
him to secure other creditors in such instrument, 
such request is notice of the existence of such cred- 
itors and of the bankrupt’s inability to pay them. A 
creditor who has obtained a preference is chargeable 
with knowledge of facts, the existence of which he 
could have ascertained by the slightest effort. It is 
not necessary that the creditor should know that the 
law prohibits him from taking the preference; it is 
enough if he knows such facts and circumstances as 
bring it within the prohibition of the law and make 
it a fraud in legal contemplation. An oral promise, 
made at the time the debt is contracted, to give se- 
curity if required, cannot be executed after the debtor 
has become insolvent. U. S. Dist. Ct., California. 
Lloyd, assignee, v. Strobridge, 16 Nat. Bankr. Reg. 





aclaim is marked in the schedule as worthless, tho’ 
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2. Accepting chattel mortgage.—Where a creditor ac- 
cepts and records a chattel mortgage, correctly de- 
scribing the note secured, in place of a prior unre- 
corded mortgage incorrectly describing such note, 
such transaction does not constitute an illegal prefer- 
ence, but is a simple exchange of securities. U. 8. 
Dist. Ct., Missouri. Player, assignee, v. Lippincott, 16 
Nat. Bankr. Reg. 208. 





- 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
FORCIBLE ENTRY AND DETAINER. 


1. What constitutes : entry without forcible violence.— 
A, with the aid of six or eight men, hastily tore down 
a part of the fences around a lot which had been fora 
year and a half in the peaceable possession and occu- 
pation of B, and with great haste moved thereon a 
shop, in the absence of B and his family from his 
premises, and without personal violence or intimida- 
tion toward any person, but without the consent of 
B. Held, that the jury were warranted in finding a 
forcible entry. Steinlein v. Halstead. 

2. Forcible detainer.—B afterward went to the shop, 
which was occupied by A with several workmen, and 
informed A that he had taken possession unlawfully, 
and requested him to remove without delay; and A 
answered that “no one could get him away unless he 
were forced to go by law.” Held, that this language 
imported that A would resist by force all attempts to 
remove him except through legal process; and war- 
ranted the jury in finding a forcible detainer. (Carter 
v. Van Dorn, 36 Wis. 289, distinguished.) Ib. Decided 
Sept. 25, 1877. 

MUNICIPAL CORPORATION. 


1. Notice to, of defective sidewalk.—In an action for 
injuries to plaintiff's person caused by her stepping 
through a hole in the sidewalk of the defendant city, 
where there was evidence that the walk was on one of 
the principal thoroughfares of the city, and that the 
hole had existed there for several months, this was 
sufficient to warrant the jury in finding the city 
chargeable with notice of the defect. Hull v. City of 
Fond du Lac. Decided Sept. 11, 1877. 

2. Not liable for change of grade of street.—In the 
absence of a statute creating such liability, a munici- 
pal corporation is not liable for damages resulting from 
an authorized change in the grade of a street, made 
with reasonable skill and care. Dore v. City of Mil- 
waukee. 

8. Liability for unauthorized acts.—In case of inju- 
ries to a city lot from the alteration of the grade of a 
street made pursuant to an unauthorized or illegal or- 
der of the city council, the city is liable in an ordinary 
civil action for damages. The charter also provides 
that the damages to a lot-owner caused by such an al- 
teration in the grade of a street shall be ascertained 
by means of an assessment made by the board of pub- 
lic works and confirmed by the council; gives the lot- 
owner the right of appeal to the Circuit Court from 
such assessment, and declares that ‘‘no action at law 
shall be maintained for such damages or injuries.” 
Ch. 7,812. Held, that where the grade of a street in 
said city is changed pursuant to an order of the coun- 
cil not authorized by the charter, damages are still re- 
coverable in an ordinary civil action; but the com- 








*.To appear in 42 Wisconsin Reports. 





plaint in such an action must show the want of au- 
thority. Ib. Decided June 2, 1877. 
RAILROADS. 

Fencing against cattle: contributory negligence. — 
If a railway company fences its track in the manner 
required by statute, and such fence afterward becomes 
defective, an action against the company for injuries 
to horses or cattle straying upon the track through 
such defective fence cannot be maintained if it ap- 
pears that the owner of the animals was guilty of con- 
tributory negligence. Brown v. Railway Co., 21 Wis. 
39, as to this point, overruled. Whether contributory 
negligence would be a defense where the company had 
entirely failed to fence its track, is not here decided. 
Jones v. 8S. & F. du L. R. R. Co. 

———__>—____—. 
BOOK NOTICES. 


Buss’ ANNOTATED CODE. 


The New York Code of Civil Procedure, as amended in 1877, 
with Explanatory Notes, showing the changes intro- 
duced thereby, together with those portions of the 
former Code of Procedure still in force, and the Tem- 

oust. Suspending and Repealing Acts, with Notes of 
udicial Decisions on Pleading, Practice and Evidence. 
oo Bliss. New York: Baker, Voorhis & Co., 
yw ** Voorhies’ Code”’ has been, Bliss’ Code 
will be, to the profession of this State. Not that 

it would be possible under the ordinary circumstances 
for anew adventurer in the field of law-book-making 
to reach, at one bound, the excellence that John 

Townshend gave to his work through twenty years of 

careful collation and revision; but here the new Code 

is the heir, as well as the successor, of the old, and has 
its wealth and wisdom on which to build a new fortune. 

Mr. Bliss says in his preface: ‘“‘In the notes upon 

judicial decisions rendered prior to 1870, I have made 

free use of the notes of John Townshend, Esq., to what 
is known to the profession as Voorhies’ Code.”’ Yet 

Mr. Bliss has been no simple borrower, for he adds: 

*“*T have, however, gone back to the original reports, 

not only as to the cases bearing upon the very numerous 

subjects not embraced in the old Code of Procedure, but 
as to those covered by it. As tothe cases published 

since 1870, the notes are, of course, entirely new. I 

have given to such cases, especially to those in the 

Court of Appeals, particular attention.’’ As the old 

Code contained but 473 sections, and the new Code 

contains 1496, Mr. Bliss has had a wide field for orig- 

inal investigation. 

Of some of the special features of this work the 
author speaks as follows: “I have briefly indicated 
the source from which each section of the text is de- 
rived, and have pointed out the essential changes, if 
any, made by it. Where new words or sentences are 
introduced into an existing section, with the effect of 
changing or throwing light upon its meaning, I have 
indicated them by printing the new mattter in italics.” 

The text of this edition is printed from the stand- 
ard text of the Code filed with the Secretary of State, 
and is, we presume, literal, although there is certifi- 
cate of neither Secretary nor Commissioners. While 
the text is printed in unbroken lines, the editor's 
notes are printed in two columns — a typographical im- 
provement on Voorhies’ Code, since long lines in fine 
type are difficult to follow and trying to the eye. 

Much as we had been led to expect in this Code, we 
confess to some surprise. The deed equals, if it does 
not outrun, the promise; and seems to be far beyond 
the possibility of a summer’s work. The notes are 
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very full and comprehensive, and display great indus- 
try and research, as well as much care in statement 
. and method in arrangement. The unrepealed sections 
of the old Code are given and are fully annotated. 

In matter and manner, in contents and mechanical 
execution, this volume is well worth the price which 
the publishers have put upon it. 


P. F. Smrrn’s Reports, VotuME XXXI. 


Pennsylvania State Reports, comprising cases adjudged in 
the Supreme Court of Pennsylvania. B razer 
Smith, State Reporter. Vol. XXXI. Containing cases 
argued at January term, 1876. Philadelphia: Kay & 
Brother, 1877. 


This is the final volume of the series of reports pre- 
pared by Mr. Smith, Mr. Norris having commenced 
with volume 82 in the official numbering. Mr. Smith has 
held the position of State Reporter for a long time, 
and has performed its duties satisfactorily to the pro- 
fession and the courts. The present volume equals, in 
every respect, its predecessors, and contains a number 
of cases of general interest, among which we notice 
these: Derbyshire’s Estate, Lang’s Appeal, p. 19: A 
vessel in the stocks, befure coming under the domin- 
ion of admiralty law, does not differ from other per- 
sonal property, and no title papers are necessary in 
the absence of special contract. Schenck v. Uber, p. 
81: The engine, machinery and cage constituting an 
elevator are realty when put in by the owner as a part 
of his building. Ashburner v. Parrish, p.52: Plaintiff, 
who was in the employ of defendants, entered into a 
contract with the United States in his own name, but 
for their benefit, and they became his sureties. Held, 
that the contract was against public policy and void, 
and plaintiff could not recover from defendants com- 
pensation for procuring it. Philadelphia v. Scott, p. 80: 
The State may improve the space between high and 
low-water mark upon tide-waters, without compensa- 
tion to the owner of adjoining land, and may bank 
out the water from his land. De Haven v. Kensington 
Nat. Bank, p. 95: A man dressed as, and pretending 
to be a policeman, by imposing upon the officers of a 
bank, obtained access to the bank and robbed it. 
Held, that the bank officers were not guilty of such 
negligence as would render the bank liable for valu- 
ables gratuitously kept in its safe. Reserve Mut. Ins. 
Co. v. Kane, p. 154: A child has an insurable interest 
in the life of aparent. Abrahams v. Cooper, p. 232: In 
an action for false imprisonment, sufferings from in- 
sufficient food and covering may be proved, and 
that such sufferings resulted from the neglect of the 
public officers will not relieve defendant. Mount 
Moriah Cemetery Assoc. v. Commonwealth, p. 235: A 
by-law of a cemetery association forbidding burials in 
the cemetery without a permit from the secretary, 
held not to abridge the rights of a lot-owner who pur- 
chased before the adoption of the by-law. Bunting’s 
Administrators v. C. & A. Railroad Co., p. 254: A cor- 
poration bond, payable to bearer, may be sued in the 
name of the holder. Houseman v. Girard M. B. and 
L. Asso., p. 256: The recorder of deeds is liable for a 
false certificate of searches, but only to the party who 
asks and pays for the certificate. Miners’ Trust Co. v. 
Rosebury, p. 309: Payment of usury is not necessarily 
fraudulent as to creditors. Gisaf v. Neval, p. 354: A 
man who had seduced a female, and induced her to 
submit to an abortion, thereafter, with the avowed 
purpose of compensating her for her sufferings, gave 
her meney to buy her a house. Held, an executed 








gift, and it could not be set aside as being founded on 
an immoral consideration. Gise v. Commonwealth, p. 
428: In an indictment for bigamy, it is not necessary 
to prove cohabitation with the second wife. Kim- 
merer v. Tool, p. 467: Mere passive non-resistance to 
regular legal proceedings will not constitute a prefer- 
ence under the bankrupt law, though the creditor 
knew the insolvency of the debtor, nor will consent 
on the part of the debtor to au amicable action, or re- 
vival which does nothing beyond passive non-resist- 
ance, amount toa preference. The volume is fairly 
indexed, and well printed and bound. 


BURROUGHS ON TAXATION. 


A Treatise on the Law of Taxation as Popes by the States 
and their Municipalities, or other Subdivisions, and as Ex- 
ercised by the Government of the United Particu- 
larly in the Customs and Internal Revenue. By W. H. Bur- 
roughs. New York: Baker, Voorhis & Co., 1877. 

The subject of taxation is one of growing import- 
ance, not only to the legal profession but to all classes, 
for every individual is, under the operation of the 
various methods in which the public revenue is raised, 
compelled to contribute something thereto. The peo- 
ple of this country have had the peculiar advantage, if 
it may be called one, of experiencing every method of 
taxation which the ingenuity of governmental author- 
ities has yet devised. Therefore,a treatise upon the 
subject of taxation, which undertakes to embrace the 
provisions of law in force in this country in reference 
to that subject, in its various phases, national, State, 
municipal and local, must cover a very wide field. 
That the work before us does so may be seen by this 
analysis of its contents. It begins with a considera- 
tion of the power of the State to tax and the limita- 
tious upon that power arising from its nature, and 
from limitations in the constitutions of the State and 
of the United States. Special chapters are given to 
the sub-heads of license taxes, taxation of corporations 
and exemptions from taxation. Then follows the as- 
sessment and collection of taxes, including the sale of 
land for non-payment. Municipal taxation, or taxation 
by the subdivisions of a State, is treated in the same 
manner —first the limits upon the power and then 
upon its mode of exercise —special attention being 
given to the important and vexed questions growing 
out of municipal bonds and local assessments. Fede- 
ral taxation is next treated in a similar manner, the 
constitutional questions involved in its exercise being 
first disposed of and the details connected with the 
every-day enforcement of the laws being then con- 
sidered. The work is brought down to January, 1877, 
and an appendix gives such cases as are worthy of 
notice decided between that time and August 1, 1877. 

Our readers are not entirely unfamiliar with Judge 
Burroughs’ work, as we have, from time to time, 
printed extracts from advanced sheets thereof, but 
a just estimate of this volume can only be formed 
upon an examination of it as a whole. As a legal 
author he has displayed ability of the first order. 
The various divisions of the subject, as will be seen 
above, are systematically arranged, the statements of 
principle appear to be clear and accurate, and the 
citations of reported cases we believe embrace every 
thing of value. The volume covers, exclusive of the 
index and tables of cases, over seven hundred closely 
printed pages. The index to the work is excellent; 


the table of cases cited is carefully prepared, and the 
book is well printed and bound. 
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Crary’s SPECIAL PROCEEDINGS. 


In justice to both the author and publishers of this 
work we should have made the following quotation 
from the Preface to the Fifth edition in our notice last 
week, and would have done so had we noticed it: 

“The text of the two editions (second and fifth) are 
substantially the same; the difference in the editions 
being mainly in the Supplements; in which are noted 
all the recent decisions and alterations in the prac- 
tice, including those made by the New Code of Civil 

rocedure.”’ 


This statement entirely removes any appearance of 
deception, and fairly notifies the purchaser of the ware 
he is getting —an honesty not always paralleled in the 
“new” editions of the times. 

But, after all, the edition is not what we had a right 
to expect from Mr. Crary. We have always looked 
upon his work as one of exceptional value. Such it 
has been, and such it should be made to be now. 
Much of the law relating to Special Proceedings has 
been revised, and something more is needed than a 
** supplement ”’ to each chapter. 


—_— -_—__. 
COURT OF APPEALS DECISIONS. 


‘NHE following decisions were handed down on Tues- 
day, November 13, 1877: 

Judgment affirmed, with costs — Wisner v. Ocum- 
paugh; Pierce v. Pierce; MacAuley v. Potter; Par- 
rott v. Colby; Rose v. Baldwin; Christie v. Gage; 
Payne v. Hodge; Barkley v. Rensselaer and Saratoga 
R. R. Co.; Mumby v. Jackson.— Order affirmed, 
with costs — Crocker v. Whitney; In re National Bank 
of Genesee v. Bostwick; People ex rel. Slavin v. Wen- 
dell; Jones v. Welwvood; Thomson v. Taylor; In re 
Thompson, a creditor.—~Appeal dismissed, with 
costs— People ex rel. Richardson v. County Court of 
St. Lawrence county; In re Security Life Ins. Co. on 
application of Miller v. Wickham.—— Judgment af- 
firmed, without costs to either party as against the 
other in this court—Loden v. Hatfield.—— Order 
affirmed and judgment absolute for plaintiff on stipu- 
lation, with costs — Outhank v. Lake Shore R. R. Co. 
—— Order affirmed and judgment absolute for defend- 
ant on stipulation, with costs — Ralph v. Brooklyn 
City R. R. Co.—-Judgment reversed and rehearing 
ordered — Pollock v. Pollock.— Judgment of Gen- 
eral Term reversed and judgment of County Court 
affirmed, with costs—Mynard v. Syracuse, Bingham- 
ton, etc., R. R. Co.— Judgment reversed and new 
trial granted, costs to abide the event— White v. 
Miller; Nash v. Mitchell; Dyer v. Erie R. R. Co.— 
Order reversed and application denied, with costs — 


Palmer v. Foley. 
’ —_+»——_—_—__ 


NOTES. 


R. JOHN D. PARSONS, Jr., has in press a ‘‘ Com- 
mentary on the Lunacy Laws of New York,” by 
John Ordronaux, LL. D., State Commissioner in Lu- 
nacy, which will literally ‘fill a want that has long 
been felt,” as the publishers usually phrase it. Mr. 
Ordronaux has no superior in this country as an au- 
thority on the jurisprudence of insanity, theoretical 
or practical. To him New York is indebted for hav- 
ing its lunacy laws reduced from chaos to a wise and 
liberal system. The title of the book hardly indicates 


its wide scope, for while it embraces commentaries 





upon the statutes of New York, it also discusses with 
great fullness the legal aspects of insanity at common 
law and in equity, and in such a way as to adapt it to 
the jurisprudence of all the States. The subjects of 
Contracts of persons of unsound mind, Testamentary 
Capacity, Testimonial Capacity and Criminal Respon- 
sibility are treated with greater discrimination and 
thoroughness, we venture to assert, than in any other 
work extant, English or American. 


The Journal of Jurisprudence and Scottish Law 
Magazine, for November, contains the following ar- 
ticles: Professor Lorimer’s introductory lecture to 
the class of public law in the University of Edinburg 
on the ethics of the Koran; International general 
average; the continued article upon Procurators Fis- 
cal; Statutes of 1877 affecting Scotland; The position 
of masters of the public schools under the recent edu- 
cational acts applicable to Scotland. The number 
contains but little of interest to the profession in this 
country .—— The Taxation of Personal Property is the 
subject of a pamphlet treatise, written by John H 
Ames, one of the commissioners to revise the laws of 
Nebraska, and published by Mills & Co., of Des Moines, 
lowa. The subject of taxation is very carefully con- 
sidered, and the evils attendant upon the system at 
present in vogue are very strongly dwelt upon. The 
pamphlet should be read by every tax payer. 


The case of Chanveleau v. Fay, decided last week in 
the New York Court of Common Pleas, involved a 
question of practice under the new Code. It was a 
motion to strike out a demurrer as frivolous. The 
court thus states the question: ‘‘ The answer set up as 
new matter by way of avoidance, that plaintiff had 
sold and assigned the claim in dispute prior to the 
commencement of the action. To this a reply is in- 
terposed denying each and every allegation set up in 
the answer as new matter by way of avoidance. I 
think the reply is sufficient within the meaning of 
sections 514 and 516 of the Code. It may contain 
either a general or specific denial. The answer alleges 
an assignment of the claim by plaintiff prior to the 
suit. This is denied in general terms by the reply, 
followed by an averment that plaintiff was the owner 
of the claim at the time the suit was brought. Plain- 
tiff had set forth the fact and should not be required 
to plead the avoidance of the fact. The motion to 
strike out the demurrer to the reply as frivolous 
should be granted.’’ —— George, the Count Joannes, 
moved, the other day, for an order of arrest against 
the actor Sothern. His papers were voluminous, but 
the court refused the motion on the ground that they 
were insufficient. 

The Supreme Court of Pennsylvania, on the 12th 
inst., announced its decision in the case of the at- 
tachments for Governor Hartranft, and other State 
officials, and General Brinton, to appear before the 
grand jury and testify concerning the riots. The de- 
cision of Judge Kirkpatrick, granting the attachments, 
is reversed. The Chief-Justice said, in announcing 
this as the decision of the majority of the court, that 
no opinion could be delivered at present for want of 
time; but he directed the prothonotary to enter the 
judgment of the lower court as reversed. This. re- 
lieves the State officials from embarrassment, and 
from having to reveal State secrets. 
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CURRENT TOPICS. 


HE annual meeting of the State Bar Association, 
on the 20th inst., had a fair representation of 
members from all parts of the State. The addresses 
were few and brief, and the exercises were in the 
main routine. The reports of its officers seem 
to indicate that the Association is placed upon 
a permanent basis, both socially and financially. 
The roll of active membership, though not as large 
as it should be, is sufficient to authorize the organi- 
zation to assume to represent the whole legal profes- 
sion, and its action in any given matter will with- 
out doubt be indorsed and aided by the bar gener- 
ally. A few subjects of practical importance were 
brought before the meeting and referred to appro- 
priate committees. The time for discussion of the 
various matters presented was necessarily brief, 
and only those concerning which there could be no 
essential difference of opinion were disposed of. 
The address of Judge Porter, the President of the 
Association, which appears elsewhere in our present 
number, will be perused with interest by every 
reader of the Law Journau. The old officers were 
in the main elected. 


The Court of Common Pleas of Lycoming county, 
Pennsylvania, have just decided a case which has 
excited considerable attention among the Roman 
Catholic population of Pennsylvania, and involves 
an interesting question of ecclesiastical law and its 
relations to municipal law. Some six or seven years 
ago a parish priest named Stack, ministering in a 
church at Williamsport in the State mentioned, was 
removed by the bishop of his diocese, forbidden to 
exercise the priestly function in that place, and 
transferred to a church in Athens, in the same State. 
The bishop gave no reason for his action, and the 
priest refused to obey him, claiming that he could 
not, under the canon law of his church, as a parish 
priest, be removed without cause or hearing. The 
priest appealed to the civil courts for redress, and 
the case has been in litigation ever since. The 


court has now decided in favor of the priest, hold- 
ing the removal unwarranted by the canon law, con- 
trary to the law of the land, and prejudicial to the 
rights of citizenship. But while declaring the re- 
moval of the priest, and the prohibition forbidding 
him to exercise any priestly authority in Williams- 
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port, unlawful, the court refuses to make a decree 
of restoration, on the ground that it might be inju- 
dicious to disturb the present state of things in the 
congregation. This would appear to be giving the 
successful party a somewhat worthless judgment, 
but it is probably the best that can be done for him 
at the present time. 


Very little new business of interest to the profession 
has been transacted in Congress during the past week. 
We have only to noté the introduction in the Senate 
of a joint resolution amendatory of the Federal Con- 
stitution, providing for a tribunal for the decision 
of contested issues arising in the choice of electors 
of President and Vice-President of the United 
States. The resolution provides for the appoint- 
ment by the governor of each State of a body of 
lawyers, who are to determine all disputes in rela- 
tion to presidential electors in such State. The 
ways and means committee in the House have ap- 
pointed a sub-committee, who are directed to pre- 
pare a bill, creating a new revenue system. This 
sub-committee are holding daily meetings, and 
expect to continue at their work until their bill is 
perfected, which will not be before the middle of 
January next. 


We are sometimes unfortunate in this country in 
the selection of our higher judicial officers, whether 
elected or appointed. Men who should not occupy 
the bench sometimes get there. When such an un- 
fortunate event happens we express our regret, but 
submit, and try to make the best of it. Oftentimes 
the man whom we disapprove of turns out to be an 
excellent judge, and if he proves otherwise we are 
not disappointed, and put up with his short-comings, 
considering the existence of such a judicial officer 
as a necessary evil connected with our system. 
Most of us, however, under such circumstances, 
secretly wish that the English system of selection, 
which is supposed to be a sort of ‘‘survival of the 
fittest” plan, could be adopted here. Under that 
system, as it is understood, both here and in Eng- 
land, a superior judicial position is always filled by 
one among the inferior judiciary, who has displayed 
the greatest legal learning or ability, or having the 
longest judicial experience. But that the choice is 
not always determined by such reasons is evidenced 
by the recent appointment of a judge of the Court 
of Appeal, which was mentioned by our English 
correspondent in our last issue. The present Tory 
leader, some years ago, for the purpose of favoring 
a friend and supporter, conferred a high judicial 
office where it did not belong. This alienated the 
friends of the one who should have received the 
position, and, to win back their friendship, he has 
advanced the son of that one to another high posi- 
tion before his time. This is the explanation of the 
appointment of Mr. Thesiger as judge of the Court 
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of Appeal. It does not satisfy the bar or the pub- 
lic, and the new judge takes his position amid a 
storm of any thing but applause. Nothing, how- 
ever, is said in all the remarks made against his 
ability, learning, judgment or character. Indeed, it 
is admitted on all sides that he possesses all the 
qualifications requisite for the place he is to occupy 
in an unusual degree, but he is denounced as being 
a young man, too young for the judicial office, the 
youngest that has sat within recent years. The 
ideas of the bench, bar and ruling classes as to what 
is proper in such matters have been rudely shocked 
in the appointment, and while the new judge will 
hold his place and be respected accordingly, we 
doubt if a like experiment will be again made. 


The Supreme Court of the District of Columbia 
has decided, in a case recently published, that a 
mandamus will not lie to compel the Secretary of 
the Treasury to draw his warrant upon the Treas- 
urer for the payment of money, unless there has 
been a specific appropriation for the particular 
claim, and a direction by Congress for its payment. 
The claim in controversy appears to have grown 
out of an alleged destruction of a steamboat belong- 
ing to the petitioner, while in the service of the 
government, under a contract by which the latter 
assumed the war risks. She caught fire at Alex- 
andria, and was hauled into the stream, when she 
exploded. The Third Auditor allowed the claim, 
and transmitted the same to the Second Comptroller, 
by whom it was adjusted, and it was then approved 
by the Secretary of War. A requisition was there- 
fore made by the Secretary of War upon the Secre- 
tary of the Treasury, to draw his warrant for the 
amount allowed in favor of the petitioner. There 
was no specific appropriation for the particular 
claim. The Secretary of the Treasury refused to 
draw his warrant, on the ground that the loss of 
the steamboat was by a risk which the owner took 
upon himself, and that the United States was not 
therefore responsible. He also maintained that he 
had aright to recommit the claim to the Third 
Auditor for further examination, or to certify it to 
the court of claims for trial; and that, while he held 
the case under advisement, his judgment and discre- 
tion would not be controlled by the court. Pre- 
vious to the case of Kendall v. Stokes, 12 Pet. 524, 
there were serious doubts, whether the executive 
officers of the general government could be com- 
pelled by mandamus to perform any official act 
whatever. In Marbury v. Madison, 1 Cranch, 137, 
it had been determined that the Supreme Court of 
the United States had no original jurisdiction of 
this writ; and the case of McIntire v. Wood, 7 id., 
held that no such jurisdiction was vested in the 
district and circuit courts established by acts of 
Congress. In the first of these cases the court de- 
cided that the power to issue mandamus was vested 





in the Cireuit Court of the District of Columbia; 
and the same authority undoubtedly attaches to the 
present Supreme Court of the District as the suc- 
cessor to the powers and jurisdiction of the former. 
Indeed, the power of this court to entertain the 
writ against the heads of the executive departments 
has since been repeatedly affirmed. United States v. 
Commissioners Land Office, 5 Wall. 563; Gaines v. 
Thompson, 7 id, 347; The Secretary v. MeGarrahan, 
9 id. 298; and the question as to the extent to which 
these officials could be thus controlled has been elabo- 
rated and examined ; but whether they could be com- 
manded to withdraw money from the treasury has 
never previously been clearly passed upon. The point 
decided is therefore of much importance to claim- 
ants against the government. The duty of the 
Secretary in drawing warrants for the payment of 
money is held not to be a mere ministerial act. 
He is expected to so use his discretion as that the 
credit of the United States shall not suffer. He 
must be left free in the exercise of his official duties 
to this end. It must, therefore, be distinctly shown 
that an act of Congress imperatively directs the 
particular payment to be made before the writ can 
issue; and without this the aid of the court cannot 
be invoked to control the executive head of the 
treasury department. 
seamesodialypsciacinniily 


NOTES OF CASES. 


N the case of Meek v. Breckenridge, 29 Ohio St 
842, one Lane conveyed to Breckenridge certain 
premises by metes and bounds, with covenants of 
seizin, against incumbrances and warranty. <A por- 
tion of the roof and eaves of a house, standing on 
the land conveyed, extended over the adjoining lot 
of Meek. Lane brought action against Brecken- 
ridge to recover the purchase-money, and the latter, 
as a defense, claimed that the right to maintain and 
use the projection of the roof and eaves was con- 
veyed to him by Lane; that Meek had a right to 
cut away the roof and eaves, and to oust him from 
the use of them, and that this constituted a breach 
in the covenants of the deed. The court held that, 
if the right to such projection and eaves and to 
their use belonged to Lane at the time of the con- 
veyance, it passed to Breckenridge as an appurte- 
nance to the premises granted, but, if it did not 
then belong to him, such projection, etc., not being 
within the description of the premises contained in 
the deed, such right did not pass, and, hence, he did 
not covenant to warrant and defend it. The first 
proposition decided by the court is in accordance 
with the rule recognized by the authorities, that a 
grant of a thing will include whatever the grantor 
has power to convey, which is reasonably necessary 
to the enjoyment of the thing granted. Morgan v. 
Mason, 20 Ohio, 401; Philbrick v. Ewing, 97 Mass. 
134; United States v. Appleton, 1 Sumn, 492. The 
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authorities settle the principle that that which is 
claimed to be an easement or servitude must not 


only be appendant in utility and fitness for use to 
the superior estate, but there must be a unity of 
title in the same person to both the superior estate 
and the easement claimed. Riddle v. Littlefield, 58 
N. H. 508. As an easement of eavesdrip is not 
acquirable through adverse user there would seem 
to be no implication of right to the use of a pro- 
jection for such a purpose from the fact of its ex- 
istence. See Arkwright v. Gell, 5 M. & W. 203; 
Napeer v. Bulwinkle, 5 Rich. 311; Wood v. Waud, 
3 Exch. 748; Magor v. Chadwick, 11 A. & E. 571; 
Sampson v. Hoddinott, 1 C. B. (N. 8.) 590. 


A curious question relating to the construction of 
a will arose in the case of Levy v. Solomon, recently 
decided in the Chancery Division of the English 
High Court of Justice, and reported in 37 L. T. 
Rep. (N. 8.) 2638. A Jew, domiciled in England, 
by will gave certain real and personal estate in trust 
for the “children” of his son. At the date of the 
will the son was living in Holland, and was the 
father of several children, three of them being the 
fruits of an illicit intercourse with a woman whom 
he afterward‘married and who was also the mother 
of the other children who were born in wedlock. 
Previous to the marriage this woman had become a 
convert to Judaism, and the marriage, according to 
the Jewish law, made the three children legitimate. 
The court held that the term “children,” in the 
will, must be construed according to the law of 
England, and that, as there were, at the date of the 
will, legitimate children to answer the description, 
the children born before marriage took no interest. 
The case resembles that of Boyes v. Bedale, 1 H. & 
M. 798. In that case there was a gift by the will 
of an Englishman, domiciled in England, of a sum 
of money to one for life, with remainder to the 
donee’s children. After the death of the testator 
the donee went to France and acquired a French 
domicile. He then had an illegitimate child born 
in France, and afterward married the mother, a 
French woman. At the time of the marriage he 
legitimated the child, according to the French law, 
by a contemporaneous acknowledgment. The court 
held that the word ‘‘children,” in the will, could 
only mean children legitimate according to the 
English law, and that, therefore, the child born 
before marriage could not take. See, alsc, Re Wil- 
son’s Trusts, 13 L. T. Rep. (N. 8.) 576, affirmed in 
the House of Lords, sub nom., Shaw v. Gould, 18 
L. T. Rep. (N. 8.) 883. There an English woman, 
having been married in England, went to Scotland 
and obtained there a decree of divorce from her 
husband. According to the law of Scotland the 
divorce was valid. She then married in Scotland 
an Englishman, domiciled there, and had by him 


certain children born in Scotland during her first 
husband’s life-time. The question was whether 
these children could take under the description of 
“chitdren” upon the construction of an English 
will in an English court. The House of Lords de- 
cided that they could not take, because the divorce 
in the Scotch court was invalid to dissolve the Eng- 
lish marriage according to the English law. See, 
to the same effect, Re Wright’s Trusts, 2 K. & J. 
595; Dorin v. Dorin, 33 L, T. Rep. (N. 8.) 281; 
Cartwright v. Vawdry, 5 Ves. 530. See, however, 
Wilkinson v. Adam, 1 V. & B. 465 (though in that 
case there were no legitimate children); Hill v. 
Crook, L. R., 6 H. L. 265. See, also, upon the gene- 
ral subject, Birthwhistle v. Vardill, 7 Cl. & Fin. 895; 
Iiderton v. Iiderton, 2 H. Black. 145. 


In the case of Clegg, plaintiff in error, v. Galves- 
ton Hotel Co., 1 Tex. L. J. 74, recently decided by the 
Texas Court of Appeals, the action was to recover 
the balance due upon a subscription for one share of 
the capital stock of the defendant in error. It ap- 
peared that by the charter of the defendant its capi- 
tal stock was to be $250,000, in shares of $500 each, 
and that at the time of the commencement of the ac- 
tion only two hundred and fifty-four shares had been 
subscribed, The court decided that the action was 
not maintainable, holding that it is an essential con- 
dition to making calls in those companies where the 
number of shares and amount of capital is fixed . 
that the whole stock shall at the time be subscribed 
for. Numerous authorities support this doctrine. See 
Salem Mill Dam Co. v. Ropes, 4 Pick. 23; 8S. B. Rail- 
road Co. v. Gould, 2 Gray, 277; Cent. T. Co. v. Val- 
entine, 10 Pick. 142; Oldtown B. RB. Co. v. Veazie, 
39 Me. 571; Contocook Valley R. R. Co. v. Barker, 82 
N. H. 863. It has been held that the subscription 
of one man for another, without authority, for the 
purpose of completing the requisite number of shares, 
will avail nothing in favor of the assessment (Salem 
Mill D. Co. v. Ropes, supra), and if any subscription 
were conditional, it must be shown that the condi- 
tion was satisfied or waived. Penobscot R. R. Co. v. 
Dunn, 39 Me. 587; Philadelphia R. R. Co. v. Hick- 
man, 28 Penn. St. 318; Berry v. Yates, 24 Barb. 199; 
Evansville R. R. Co. v. Shearer, 10 Ind. 244. And if a 
part of the price of stock conditionally subscribed for 
is paid before the performance of the condition, the 
subscriber may, upon a final breach, recover back 
the amount so paid. Jewett v. Lawrenceburgh R. R. 
Co., 10 Ind. 589. In Lewy’s Island R. R. Co. v. Bolton, 
48 Me. 455, it was held that the subscription must 
be made in good faith by men apparently able to 
pay. See, also, Atlantic Cotton Mills v. Abbott, 9 
Cush. 423; Macedon P. R. Co. v. Lapham, 18 Barb. 
812; City Hotel Oo. v. Dickenson, 6 Gray, 586; 





Shurte v. Schooleraft R. R. Oo., 9 Mich. 269. 
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STATE INTERFERENCE WITH PATENT 
RIGHTS. 


7 extraordinary frauds which have been prac- 

ticed by vendors of patent rights have led the 
legislatures of several of the States to pass statutes, 
intended to protect the purchaser. The statute of 
this State (Laws 1877, ch. 65) is a fair sample of all 
of these acts, and a literal copy of some of them. 
This statute requires negotiable instruments, given 
for patent rights, or the right to make or vend 
patented inventions, to contain on their face the 
words “Given for a patent right,” and makes them 
subject to the same defenses in the hands of the pur- 
chaser or holder, as in the hands of the original 
payee. The omission of these words is made a mis- 
demeanor. 

Of the propriety of such legislation there may be 
great doubt. Most of those whom it is intended to 
protect are entitled to but little sympathy. If they 
are defrauded it is usually through their own stu- 
pidity or cupidity; even the so-called ‘‘innocent 
purchaser or holder,’”’ having, as a rule, knowledge 
in fact of the consideration for the instrument pur- 
chased and sufficient information of the course of 
the patent-vending business to have reason to ques- 
tion the bona jides of the paper he takes. 

But, whether wise or otherwise, there seems to be 
a concurrence of decisions that such statutes are an 
unlawful interference with the prerogative of Con- 
' gress, and are therefore void. 

The most recent decision that has come to our 
notice, and one entitled to much consideration by 
reason of the great ability of the court, is that of 
the Supreme Court of Michigan, published in the 
Axpany Law Journat of the 10th inst., holding a 
statute like that of New York void. Mr. Justice 
Cooley seems not to have taken part in the decision, 
a matter to be regretted, since he is a recognized 
authority on questions of constitutional limitations. 
The argument of the court is contained in this 
paragraph : 

“The subject of granting patents and regulating 
the rights of patentees has been placed by the Con- 
stitution of the United States in the control of 
Congress. It is for that body alone to determine 
to whom and on what conditions they shall be 
granted, and how the patented privileges are to be 
transferred or disposed of. here any right or 

rivilege is subject to the regulation of Congress, it 
is not competent for State laws to impose condi- 
tions which shall interfere with the rights or di- 
minish their value. In those cases where the con- 
— power is lawfully exercised, it is supreme. 
n the absence of any policy to the contrary, the 
transfer of such rights may follow, as it usually 
does, the State rule applicable to similar property 
“as to sales or inheritances. But any attempt to 
discriminate inst it is a direct invasion of the 
authority of the United States, and is invalid.” 


In Hollida v. Hunt, 70 Tl. 109, a statute was con- 





strued of a much more radical and sweeping nature 
than those we have referred to. It was entitled 
‘‘An act to regulate the sale of patent rights, and to 
prevent frauds connected therewith,” and provided 
that it should be unlawful to sell patent rights 
within the State, without first having submitted to 
the County Court of the county in which it is desired 
to sell, the letters patent, the authority to sell, and 
a prescribed affidavit; and, thereupon, the clerk 
may, if he be satisfied, issue a certificate, which is 
evidence of authority to sell. The act then requires all 
obligations, given for a patent, to contain the words, 
‘*Given for a patent right,” and makes them sub- 
ject to defenses. It was conceded by the counsel 
that the provisions of the act, except the one last 
above mentioned, were void. The court held that 
void also, The decision is, therefore, “on all fours” 
with the Michigan case. 
The court said, arguendo: 


“Tf this legislation can be sustained, upon the same 
principle nothing can be found to prevent the State 
from entirely prohibiting the sale of patent rights; 
and if this be done here, it may also be done in 
every other State in the Union, and thus we would 
have the spectacle of a right granted under the laws 
of the United States, pursuant to an express provi- 
sion of the Constitution, annihilated by the laws of 
the several States. 

‘A majority of the court are of opinion that, 
while it is undoubtedly within the power of the 
legislature to prescribe the form and declare the 
effect of negotiable instruments, this section cannot 
be regarded as limited to this object. It has noth- 
ing to do with negotiable instruments in general, 
but is exclusively restricted to such as are given in 
whole or in part, for a patent right, and deprives 
them of one of the most important attributes of 
negotiability. It is a marked discrimination against 
the traffic in patent rights, which cannot fail to 
seriously prejudice and impair the rights of pat- 
entees and their assignees. 

‘‘The right to vend, guaranteed by the general 
government to patentees, is to traffic and sell with 
the same freedom that may be exercised in regard 
to any and all other property, according to the com- 
mon and usual course of trade and business, and 
whatever tends to prevent this, necessarily tends, 
to that extent, to destroy the right granted.” 


In Zz parte Robinson, 2 Biss. 309, a statute of In- 
diana similar to the first provision of that of Illi- 
nois was held void by the Circuit Court of the Uni- 
ted States, on substantially the same ground. The 
opinion was delivered by Mr. Justice Davis, of the 
Supreme Court, and was a mere summary of the 
‘conclusions ” which he had reached. He said: 


‘¢The property in inventions exists by virtue of 
the law of Congress, and no State has a right to 
interfere with its enjoyment, or to annex conditions 
to the grant. If the patentee complies with the 
law of Congress on the subject, he has a right to go 
into the open market, anywhere within the United 
States, and sell his property. If this were not so, 
it is easy to see that a State could impose terms 
which would result in a pzohibition of the sales of 
this species of property within its borders, and in 
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this way nullify the laws of Congress, which regu- 
late its transfer, and destroy the power conferred 
upon Congress by the Constitution.” 


In Helm v. First National Bank, 43 Ind. 167; 8.C., 
13 Am. Rep. 395, a statute like those of Michigan 
and New York was held void for the same reasons. 

In State v. Peck, 25 Ohio St. 26, the court gave 
construction to an act similar to that of New York, 
but did not pass upon its validity, nor, in fact, was 
that question raised so far as the report indicates. 

The principle of these decisions was applied to a 
very different state of facts in Grover & Baker Sew- 
ing Machine Co. v. Butler, 53 Ind, 454; S. C., 21 Am. 
Rep. 200. <A statute of Indiana required all foreign 
corporations to comply with certain conditions simi- 
lar in terms to those usually required, as a condi- 
tion precedent to transacting business. The court held 
that the act did not apply to corporations engaged 
in the manufacture and sale of articles covered by 
letters patent. 

The absurdity of this application of the doctrine 

seems obvious, although the dicta of some of the 
cases is broad enough to justify it. We very much 
doubt if the extent of the power conferred by the 
Constitution upon Congress has not been overrated. 
Congress has power “to promote the progress of 
science and useful arts, by securing for limited 
times, to authors and inventors, the exelusive right 
to their respective writings and discoveries.” The 
object of this and of the patent laws is not to aid 
aman in vending the result of his genius, but to 
give him the exclusive use of it. Under letters pat- 
ent his invention becomes property, subject to all 
the incidents of property and to the operation of 
uniform State laws. In Livingston v. VanIngen, 9 
Johns. 582, Chancellor Kent said: 
\ Again the power granted to Congress goes no 
further than to secure to the author or inventor a 
right of property, which, like every other species 
of property, must be used and enjoyed within each 
State according to the laws of such State. The 
power of Congress is only to ascertain and define 
the right of property; it does not extend to regu- 
lating the use of it. That must be exclusively of 
local cognizance.\ If the author’s book or print 
contains matter injurious to public morals or peace, 
or if the inventor’s machine or other production 
will have a pernicious effect upon the public health 
or safety, no doubt a competent authority remains 
within the State to restrain the use of the patent 
right.” 


In the Grover & Baker case the law condemned 
was a general law, and uniform in its operations; 
besides this, it did not in any degree interfere with 
the sale or assignment of rights under letters pat- 
ent, as did the other cases above cited, but the in- 
terference, if any, was limited to the sale of articles 
resulting from the patented invention. This dis- 


tinction is clearly pointed ont in an able decision 
of the Supreme Court of Kentucky in Patterson v. 





Commonwealth, 11 Bush, 311; 8S. C., 21 Am. Rep. 
220. Judge Pryor said: 


‘‘There is a manifest distinction between the 
right of property in the patent, which carries with 
it the power on the part of the patentee to assign 
it, and the right to sell the property resulting from 
the invention or patent. A State has no power to 
say, through its legislature, that the patentee shall 
not sell his patent, or that its use shall be common 
to all its citizens, for this would be in direct conflict 
with the law of Congress, * * * The discovery 
or invention is made property by reason of the pat- 
ent, and his right of property the patentee can dis- 
pose of under the law of Congress, and no State 
legislation can deprive him of this right; but when 
the fruits of the invention or the articles made by 
reason of the application of the principle discov- 
ered is attempted to be sold or used within the 
jurisdiction of the State, it is subject to its laws 
like other property.” 

In that case the court held that a State statute 
providing for the inspection of illuminating oils 
and forbidding the sale of any that would not 
stand a prescribed test applied as well to patented 
oils as to others. 

————_——_@————— 


EXTRADITION. 


LETTER From Hon. WILLIAM BEACH LAWRENCE. 


OcHRE Pornt, NEWPORT, R. L., } 
November 12, 1877. 
To IsAAcC GRANT THOMPSON, EsqQ. 

My Dear Str—In a postscript to the communica- 
tion which I addressed to you under the date of 10th 
of March last * I took occasion to refer to a case of ex- 
tradition involving the good faith of the United States, 
which Senator Stevenson, of Kentucky, the counsel for 
the prisoner, had just brought to my notice. One 
Hawes, who had been treasurer of the city of Covington, 
and who, in consequence of his official defalcations, had 
escaped to Canada, was, in accordance with the then 
recent arrangement, under which the extradition article 
of the treaty of 1842 was provisionally revived, de- 
manded of the provincial authorities, on charges of 
forgery, for which, as well as for embezzlement, he 
had been indicted in the State court. Extradition 
(embezzlement not being an offense included in the 
treaty) was granted on three of the charges of forgery 
and refused on the fourth charge, which, it was con- 
sidered, did not present a prima facie case. 

hen the matter came before the court at Coving- 
ton, in June last, the forgery case, for which extradi- 
tion had been refused, was dismissed, on motion of 
the public prosecutor. The other three forgery cases, 
which comprised all the matter for which the accused 
was extradited, were tried, and the prisoner acquitted 
ang discharged by the judgment of the court. 

Though the continuance of the temporary arrange- 
ment between Mr. Fish and Lord Derby was dependent 
on the United States abstaining from trying an extra- 
dited person for other than the crime for which he 
was surrendered, it was then attempted to call up the 
indictments for embezzlement, which, it was admitted, 
had been found previously to the demand of extradi- 
tion, and which, moreover, were.for an offense not 


*Albany Law Journal, vol. xv, pp. 224,.282. See, also, vol. 
xiv, pp. S, 99, vol. xvi, pp. 183-4. 
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within the treaty. Counsel appeared on the part of 
the United jStates, who suggested, as instructed by 
the government at Washington, the expediency, on 
public considerations (negotiations with regard to a 
new treaty of extradition being then pending), of de- 
ferring any action in the matter. For that reason, 
and also, as it was understood, to afford the Governor 
of Kentucky an opportunity to take measures to quash 
the proceedings, the embezzlement cases were contin- 
ued until the August term. 

The question of the competency of the court to pro- 
ceed in the matter was raised on two motions on be- 
half of the prisoner. The first, which was made on 
17th August, was to continue the cause aud transfer 
the prisoner to the custody of the authorities of the 
United States, to be returned or permitted to return 
to his domicile and asylum in the Dominion of Can- 
ada. The attorney for the Commonwealth objected, 
and by consent the further consideration of the mo- 
tion was continued until the 30th of August, when 
the prisoner moved the court, in addition to his orig- 
inal motion, to quash and set aside the return of the 
sheriff on the bench warrant, issued against him. 

The court (Jackson, J.), after an exhaustive history 
of extradition, including the decisions of our courts, 
recognizing it as exclusively within the domain of the 
Federal government, and an examination of the cor- 
respondence respecting the treaty between England 
and the United States, to which the affairs of Law- 
rence and Winslow gave rise, came to the conclusion, 
that “it was bound to take judicial cognizance of the 
treaty as the ‘supreme law of the land,’ and that if by 
the terms of the treaty, either expressed or implied, 
the prisoner cannot be tried for any offense for which 
he was not extradited, then, although he may be within 
the bar of the court or in a jail under the control of 
this court, as this court is bound to regard that treaty, 
it is outside of its jurisdiction to proceed with the 
trial, as ‘the supreme law of the land’ otherwise pro- 
vides; and thus this whole question hinges upon the 
construction of the treaty. 

“T have heretofore stated,’’ continued the judge, 
‘that it is the American doctrine, and I may say that 
it is the British doctrine, that there can be no extradi- 
tion unless by positive treaty stipulation. By the 
terms of the tenth article of the treaty, now under 
consideration, it is only for certain offenses that ex- 
tradition will be permitted by either government. 
Embezzlement is not one of these offenses. There is 
now no government that will deliver up any one charged 
with a political offense, not even Turkey, and inde- 
pendent of the question, whether the embezzle- 
ment of the funds of a town, a component part of a 
State government, is or is not a political offense, 
about which there is some difference of opinion among 
nations, is it not the true doctrine that when nations 
enumerate the crimes for which they will permit ex- 
tradition, they must be confined to that enumeration? 
It is urged in argument that there is no positive stipu- 
lation against the trial of a non-extraditable offense. 
Why mention any offense, if a party can be tried for 
any and every thing not mentioned? When nations 
enumerate the cases for extradition do they not ex- 
clude every thing not enumerated? Here we have by 
this treaty a mutual agreement that certain offenders 
and none others may be extradited to be tried, is the 
prisoner to be tried for that for which he was not 
extradited? It must be conceded that the govern- 
ment of Great Britain would not have surrendered 





him to be so tried. Even in reference to one of 
the indictments for forgery against the prisoner, an 
offense included in the treaty, Great Britain refused 
extradition for the reason that the prima facie case 
required by law was not made out. When Great 
Britain refused extradition for that offense, with what 
propriety could the United States, or the State of 
Kentucky, a component part of the United States, 
proceed to try him for that offense so refused? It is 
undoubtedly true that Kentucky has jurisdiction over 
all offenses committed within her territory, unless 
there be a treaty stipulation to the contrary, or a law 
of Congress, passed within the purview of the constitu- 
tion. A treaty is the supreme law of the land, and [, 
a judge of a State court, am bound to enforce it as 
has heretofore been said.”’ 

Judge Jackson then refers to the provision of the 
treaty, that extradition shall only be made upon 
“such evidence of criminality as, according to the laws 
of the place where the fugitive or person so charged 
shall be found, would justify his apprehension and 
commitment for trial, if the crime or offense had been 
there committed.” 

“If there be any thing agreed upon between the 
two high contracting parties, it was that for the of- 
fenses therein enumerated and for no other there was 
to bea mutual] surrender, or, in other words, extradi- 
tion for the cases therein provided and stated, and for 
no other, whenever there was the case made therein 
by the proof under the treaty. For nothing else 
could such a demand of surrender be made. And 
when so made, it is monstrous that there should be a 
trial for any thing else.” 

‘“*Tam aware,” said the judge, “that in the case of 
Richard B. Caldwell and others, decided January 3, 
1871, in the southern district of New York, by Judge 
Benedict, it was held that no matter how wrongfully 
or fraudulently the United States government obtained 
possession of a party, although expressly against the 
provisions of a solemn treaty with another govern- 
ment, he could be tried for any offense, although not 
extradited for the same; and the remarkable doctrine 
was uttered that whether there was extradition in good 
faith or not, because the prisoner was at the bar of the 
court and in the custody thereof, he could be tried for 
any thing, even a non-extradition offense. 

‘““With me, when there is a solemn duty staring me 
in the face, which would preclude a trial, although the 
party might be in the custody of the court, [ would 
not disgrace my government or my country by the as- 
sumption of jurisdiction, when by such assumption 
the plighted faith of my government would be vio- 
lated. I hold that the section of the treaty now under 
consideration does not authorize this government or 
England to demand extradition, except for the offenses 
included in the treaty, and then only for the offenses 
proven in accordance therewith. And inasmuch, as I 
have heretofore said, my view of international law is, 
that there is and can be no extradition except for of- 
fenses especially provided by treaty, and no trial 
except for the offenses thus extradited, so far as 
Hawes is concerned, he has had a trial and disposition 
of the cases for which he was extradited; and now 
that it is proposed that he shall be tried for offenses 
for which he was uot extradited, I say, under the sanc- 
tion of my oath, that 1 cannot try him now. I cannot 
dismiss the cases pending against him; but I can 
say, by my order, that in the face of a treaty, which is 
the supreme law of the land, I will not now try Hawes 
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nor will I detain him in custody, he being a subject of 
extradition, as has been heretofore stated; but when 
I say this, I do not mean to say that be cannot hereaf- 
ter be tried for the offenses for which he stands in- 
dicted in this court. I hold that he is entitled to a 
reasonable time to return to the asylum from which he 
was arrested. What is that reasonable time? Were I 
called to define it I should say six months; because a 
man should be permitted to make necessary family ar- 
rangements, and it may not reasonably be expected 
that he can do so in a less time than as aforesaid. 

“The United States government not being here to 
claim the custody of Hawes, and there being no power 
in this court to compel the United States to return him 
to the place from which he was extradited, the order 
of this court is, that the cases of the Commonwealth 
of Kentucky against Smith N. Hawes, for embezzle- 
ment, and for uttering forged instruments of writing, 
with intent, ete., be continued, and be not again placed 
upon the docket for trial, and that said Hawes be not 
held in custody until the further order of this court. 

“The logical deductions involved in this, the gravest 
question ever presented to any court — and when I say 
that, I mean that I have been unable to find any prece- 
dent bearing upon the particular question under con- 
sideration — have embarrassed me, but I have found it 
an obligation to maintain the integrity of my country 
in its plighted faith in a grave constitutional treaty. 
I have regarded this case as not a case of Hawes, but 
acase involving the honor and integrity of my coun- 
try. Some other judge than I must be selected 
to violate the plighted faith of a solemn treaty. I 
hold, under the solemn sanction of my oath, that I 
cannot violate that by now proceeding to the trial of 
Smith N. Hawes. I donot mean to say that he may 
not hereafter be tried; but what I mean to say is, 
that, in the face of the treaty herein referred to, he is 
not to be tried until there is reasonable time given 
him to return to the asylum from which he was taken, 
He may by his own act put himself within the juris- 
diction of this court, and may hereafter be tried. 
Upon that I now express no opinion. 

‘*Of course, in the consideration of this question I 
have read all the correspondence between high public 
functionaries of my own government and that of Great 
Britain, especially as to the cases of Lawrence and 
Winslow, and, while it is not proper for me to reflect 
upon the conduct of my own government, I must be 
permitted to say that the position taken by Great 
Britain on this treaty is more in consonanee with hu- 
man liberty and international law than the preten- 
sions of my government. 

‘“*Mr Webster, and it will not be denied that he was a 
great statesman and publicist, in reference to the lead- 
ing case of McLeod, used the remarkable language that 
the opinion and decision of the court in that case was 
not respectable. It was not permitted to him to express 
any opinion as to the decision of Judge Benedict. In 
the Lawrence case, whatever may have been the dip- 
lomatic talk on judicial expressions, this great country 
instructed the law-officers thereof not to proceed to 
the trial of a non-extraditable offense, and even in 
the case at bar, the United States has had a dis- 


tinguished representative asking for a postponement 
or evasion of the decision, whether Smith N. Hawes 
can be tried for offenses for which he was not extra- 
dited.”—Cincinnati Daily Enquirer, Sept. 2, 1877. 

it is understood that the decision, as above rendered, 
was acquiesced in by the State authorities. The public 





prosecutor, who had taken measures to have it re- 
viewed by a Superior Court, withdrew all further pro- 
ceedings. 

I have quoted somewhat at length from the judge’s 
opinion, not only on account of the principle of law 
which it establishes that extradition treaties do not, 
under our constitution, present, as in France, ques- 
tions for the political department of the government, 
but are to have applied to them the same rules of 
interpretation as all other treaties, which, when not 
inconsistent with the constitution, are to be deemed 
binding, as the supreme law of the land, upon all tri- 
bunals of justice, as well of the individual States as 
of the United States. The opinion is also of great 
interest as presenting, for the first time in the judg- 
ment of a court, a practical mode by which the pro- 
vision existing, either in terms or impliedly, in 
treaties to protect an extradited person, from being 
tried for other than the offense of which he was sur- 
rendered, is to be made available to him. The objec- 
tion that it is not competent for a prisoner charged 
with an offense, when arraigned before a court of the 
country in which it is alleged to have been commit- 
ted, to appeal to his right of foreign asylum, and which 
was the proposition assumed in the cases decided in 
the United States Circuit Court at New York (United 
States v. Caldwell, 8 Blatchf. C. C. R. 131; United 
States v. Lawrence, 13 id. 290), as well as in Adriance 
v. Lagrave, 59 N. Y. 110. in the Court of Appeals 
of that State,would not seem even to have been 
suggested in Hawes’ case, motions on his behalf being 
entertained and decided by the court. It is, there- 
fore, not necessary to show that, whenthe extradition 
of an individual is granted by oue nation to another, 
the protection of the foreign asylum to the accused 
party is only impaired to the extent expressed in the 
warrant,and that, for the cases not excepted or provid- 
ed for in the convention, and for all other purposes, the 
person surrendered is to be deemed still legally in the 
country from which he was extradited; or, as stated 
in a recent treatise on extradition, ‘the fiction accord- 
ing to which, for every fact foreign to the extradition, 
he is still in the territory of the country of refuge, 
must be completely respected; and if au offense is 
brought to n otice in the course of the proceedings, the 
result must be the same.’’ Vazelhes Etudes d’Extra- 
dition, p. 155. 

In France, extradition, whether granted independ- 
ently of treaty, or by treaty, is deemed a matter of 
high administration, the tribunals of justice having 
no power to interpret or appreciate (apprécier) treaties, 
but only the right and duty to apply them. A reason 
assigned for this is the possible danger of international 
difficulties, if the matter was not within the control 
of the department of the government which regulates 
the foreign relations. 

There is no difficulty necessarily to be apprehended 
by us from collision with foreign nations, on account 
of the interpretation of a treaty being vested in the 
judiciary. It is true that the executive cannot inter- 
pose with a court to induce it to render a decision 
contrary to its interpretation of what the treaty 
demands. It could not, for instance, supposing it to 
be prohibited by treaty, either expressly or impliedly, 
to subject an extradited person to be tried and con- 
victed for an offense for which he was not extradit- 
able, compel the court to try and pass sentence on 
him for such offense; but it might arrest the proceed- 
ings by proper instructions to the public prosecutor, 
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and such was distinctly stated to be the law by Judge 
Benedict, in the case of the United States v. Lawrence. 
He there declared that the matter was “within the 
power of the government, by reason of its legal con- 
trol over the prosecuting officer.”’ In that case it would 
seem that the imbroglio with the British government 
was owing to the fact that the instructions of the at- 
torney-general were not followed by the district attor- 
ney. In reference to the plea on behalf of the prisoner, 
that he was protected by the convention or agreement 
between the two countries, the court declares that 
“all that need be here said is that such an agreement 
can avail nothing to a defendant setting it up by way 
of plea to the jurisdiction of the court before which 
his trial is moved by the government.” 

In the absence of legislation on the subject, it might 
be within the power of the governor of a State, if the 
extradition was for an offense justiciable in a State 
court, to occasion embarrassment by his refusal to 
order the proceedings to be arrested on the suggestion 
of the national executive, that such a course was de- 
manded by the public interest; or the State judges 
might interpret a treaty differently from what the 
foreign power claimed to be its true construction, and 
in which the government at Washington concurred. 
We have elsewhere shown from what occurred in an 
analogous case, that the remedy is within reach of 
Congress, and if so, it may be well asked if it ought 
not to be applied in anticipation of any contingency. 

In the well-known case of McLeod, which arose in 
1840, there was a direct collision between the Federal 
and State authorities. McLeod had been indicted for 
arson and murder, in connection with the destruction, 


in the preceding year, within the jurisdiction of the’ 


State of New York, of a steamboat employed by the 
Canadian insurgents. The Federal government de- 
cided to interpose, on the ground that the offense, 
which was the motive of the proceedings, was an act 
in furtherance of the orders of the British govern- 
ment. Not only did Mr. Seward, who was then gov- 
ernor of New York, refuse to order a nolle prosequi to 
be entered, at the request of the President, but the 
Supreme Court of the State (The People v. McLeod, 1 
Hill, 378), before whom the matter was brought on 
habeas corpus, decided that ‘‘a subject of Great 
Britain who, under directions of the local authorities 
of Canada, commits homicide in this State in time of 
peace, may be prosecuted in our courts as a murderer, 
even though his sovereign subsequently approved his 
conduct by avowing the directions, under which he 
did it, as a lawful act of the government.”’ 

The difficulty in this particular case was terminated 
by the acquittal of McLeod by the jury. The conse- 
quence, however, of that affair, which even menaced 
hostilities between England and the United States, 
induced Congress to pass an act that if such cases 
should arise hereafter, they should be immediately 
transferred to the courts of the United States. Refer- 
ring to this law, Mr. Webster, who was Secretary of 
State at the time, says: ‘This was a necessary and 
proper law. It was requisite in order to enable the 
government of the United States to maintain the 
peace of the country. It was perfectly constitutional, 
because it is a just and important principle, quite a 
fundamental principle indeed, that the judicial power 
of the general government should be coextensive with 
its legislative and executive powers. When the au- 


thority and duty of this government are to be judi- 





cially discussed and decided, that decision must be in 
the courts of the United States, or else the tie which 
holds the government together would become a band 
of straw.”’ Works of Daniel Webster, vol. v, p. 130. 

By-the-by, we do not find the act, to which McLeod's 
case gave rise, incorporated in the Revised Statutes. It 
was entitled “An act to provide further remedial 
justice in the courts of the United States,’ and was 
passed August 29, 1842. United States Statutes at 
Large, vol. v, 539. It is not supposed that it was in- 
tentionally left out by the revisers. But its omission 
does not affect its legal efficacy, inasmuch as it is 
provided by section 5596: ** All acts passed prior to 
said last-mentioned day (lst December, 1873), no part 
of which are embraced in said revision, shall not be 
affected or changed by its enactment.” 

Is there any thing in the nature of this question, 
which may arise in regard to extradition, which 
would prevent our being exposed to the same dangers 
in our international relations, as occurred in conse- 
quence of the McLeod affair. In the very case of 
Hawes, which we have been considering, it appears 
that the governor of Kentucky refused, at the intima- 
tion of the general government, to give necessary in- 
structions to arrest the proceedings before they came 
before the court, and, supposing the court to have 
taken a view of its powers similar to those maintained 
by the Supreme Court of New York in opposition to 
the President in the McLeod case, the trial for embez- 
zlement might have been permitted to proceed, and 
sentence been rendered in utter disregard, not merely 
of the true interpretation of the treaty, but of the 
understanding in accordance with which its operation 
was provisionally revived. Besides the dishonor at- 
tending the violation of an implied pledge, if no other 
consequence ensued, the carrying out of the declara- 
tion of the British government, communicated to ours 
by Sir Edward Thornton, in assenting to the provis- 
ional revival, was inevitable, and the extradition clause 
of the treaty would, without further consultation with 
our government, have been terminated forever. 

The act of 1869, for the protection of a person extra- 
dited under a treaty (Revised Statutes, § 5275), I con- 
sider, despite of the opinion of the Court of Appeals 
in Adriance v. Lagruve, sufficient to meet the case of a 
trial for an offense for which the prisoner was not sur- 
rendered. See Albany Law Journal, vol. iv, p. 95. 

In Switzerland, whose institutions are not dissimilar 
to ours, by the Federal law of 27th of June, 1874, for 
“the organization of the Federal judiciary, in accord- 
ance with the new constitution of that year, the Fed- 
eral tribunal takes cognizance of conflicts of jurisdic- 
tion between the Federal and Cantonal authorities, of 
differences between the Cantons, of demands for ex- 
tradition, and of complaints made by private individ- 
uals concerning (1) the violation of rights granted by 
the constitution of their Canton, and guaranteed by 
the Federal legislature; (2) the violation of inter- 
Cantonal conventions and concordats, or of foreign 
treaties. 

I do not propose to return to any of the subjects 
discussed in my preceding articles on Extradition, 
nothing having occurred to induce me to alter, in any 
respect, the views therein expressed, and which have 
been sanctioned by leading law journals of London and 
Edinburg by the reproduction of them in their col- 
umns; while our eminent colleague, of the Institute of 
International Law, Dr. von Bar, has made them, in 
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connection with the papers of Mr. Westlake, read be- 
fore the National Association for Social Science, Trans- 
actions, etc., 1876, p. 159, which differ from me on the 
points involved, the basis of his Etude in the Revue de 
Droit International, vol. ix, p. 1-13, on the conflicting 
construction, by England and the United States, of 
the treaty of 1842, of which we gave a resume in our 
letter on the proceedings of the Institute. Albany Law 
Journal, xvi, p. 133. 

Professor von Bar, while coming to the conclusion 
that the British government is formally right in refus- 
ing extradition in the presence of the pretension of 
the American government to reserve to itself the right 
to prosecute the extradited person for a crime or mis- 
demeanor (crime on de’lit) other than that which was 
the motive of the extradition, and while, moreover, 
he does not admit the suggestion of Mr. Westlake that 
the formal right should be replaced by a general clause, 
that ‘‘in no case shall there be a prosecution for a 
political offense,’ and considers the government and 
the courts of the State obtaining the extradition as 
wholly unsuitable to decide the question, whether the 
crime or misdemeanor is a political offense, he, how- 
ever, concludes, contrary to our views, that a person 
extradited may, by the consent of the government 
which made the surrender, be tried for another than 
the offense for which he was extradited, and that, to 
await this consent, he may be provisionally detained ; 
but he adds, if the consent is not obtained in the 
period indicated, the prisoner is entitled to claim to 
be discharged without being tried. It is for the gov- 
ernment from which the demand was made to decide 
whether the consent should be given, but Dr. von Bar 
maintains that it should only be withheld for excep- 
tional causes. This suggestion of our eminent friend 
does not meet the objection to a trial for an offense 
other than the one for which the extradition was 
granted. It deprives the prisoner of the right which 
every accused person has to be advised of the offense 
for which he is to be arraigned. To admit the pro- 
posed rule would be to allow an indictment for one 
crime to be used for the prosecution of another and 
distinct offense. 

The views of Dr. von Bar are not to be understood 
as an exposition of existing law, but as a proposition 
for insertion in future treaties. 

Before closing this letter, I may mention, what I 
have not seen noticed in any American journal, the 
conclusion of a new treaty, 14th August, 1876, be- 
tween Great Britain and France, to supersede that of 
1843, under which so few cases of extradition have 
occurred, that it can scarcely be considered to have 
even been in force. 

A treaty made in 1852, as we have mentioned else- 
where, was defeated after having been ratified by both 
parties, in consequence of the refusal of the British 
Parliament to admit the concessions to France, 
made in disregard of the recognized principles of 
English criminal jurisprudence; but as the act of 
1870-3— which would seem to have entirely changed, in 
other respects, the policy of England, besides extend- 
ing extradition to cases of convietion as well as of 
accusation, and applying it to every conceivable misde- 
meanor,— authorizes the Crown to carry such treaties 
into effect,with the sanction of the Privy Council, itis 
presumed that no difficulty could have proceeded from 
England. Under the present constitution of France 
it has been understood that treaties of extradition, as 





well as others, must receive the sanction of the legis- 
lature. 

M. de Vazelhes, in his recent Etude sur Extradition, 
1377, p. 60, says, that the new treaty of 1876 had, at 
the time of the publication of his book, received the 
approbation of the Senate, but had encountered some 
opposition in the Chamber of Deputies. It has not 
been as yet, so far as I am aware, promulgated. 

This treaty is, for the greater part, the reproduction 
of that of 1852. According to its terms, in order that 
extradition may be accorded, the offense must have 
been committed in the territory of the party demand- 
ing the surrender. It will be remembered that in this 
respect Great Britain and the United States differ from 
those continental States which take jurisdiction over 
their subjects for ordinary crimes committed abroad. 
The Franco-Belgian treaty of the 18th of August, 1874, 
therefore, on the contrary, authorizes extradition in 
favor of the State, competent ratione persone, pro- 
vided that the legislation of the country from which 
the surrender is demanded authorizes the prosecution 
of the same offenses committed out of its territory. 
In the old Franco-English treaty, no mention is made 
as to the exclusion from its operation of the citizens 
or subjects of the respective countries; but France 
ever denied the obligation under it of delivering up 
her own people. The proposed article in the new 
treaty is interesting, as being a recognition of the rights 
of naturalized citizens, as first established by the Act 
of Parliament of 1870, and by the treaty of that year 
with the United States. Art.2. Therespective sub- 
jects, either by birth or by naturalization, are exempted 
from extradition. However, in the case of a person 
who, after the crime or misdemeanor, of which he is 
accused or coudemned, should have obtained natural- 
ization in the country on which the demand is made, 
this circumstance shall not prevent the arrest and ex- 
tradition of such person in conformity with the stipu- 
lations of the present treaty. 

To the report of the Royal Commission of 1868 we 
have had frequent occasion to refer in our investiga- 
tion of the history of extradition and its bearing on 
criminal jurisprudence. It was announced some weeks 
ago that a new commission had been created to con- 
sider the laws and treaties relative to extradition. 
This commission consists of the Lord Chief-Justice, 
Sir Edward Cockburn, Lord Selborne (ex-Chaneellor), 
Lord Blackburn (Lord of Appeals in ordinary), Sir 
Richard Bagallay, Sir William Baliol Brett (Lord-Jus- 
tice of Appeal), Sir John Rose, Mr. Russell Gurney 
(member of the, mixed commission under treaty of 
Washington, which sat in this country), Mr. McGul- 
lagh Torrens, Sir William Vernon Harcourt, and 
James Fitz James Stephen.’ Does not this suggest 
the expediency of a similar measure on the part of the 
United States, for which the time would seem most 
opportune? The common action of the two commis- 
sions would establish for all time for the Anglican 
race the principles of extradition. 

Iam not aware that the principle of extradition or 
the details connected with its application have ever 
received any extended discussion in either House of 
Congress. Mr. Webster’s defense of the tréaty of 
Washington, being confined, so far as respects extra- 


+ dition, to the coterminous intercourse with the British 


American provinces. 
The motion of Mr. Morrill, of Vermont, made on the 
13th of December, 1875, with a view of havinga pro- 
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vision made by general law for extradition of fugi- 
tives from justice, seems to have been attended with 
no action on the part of the Senate. 
Iam, my dear sir, 
Yours, very truly, 
W. B. LAWRENCE. 
——_>__—— 


ADDRESS OF PRESIDENT PORTER TO THE 
STATE BAR ASSOCIATION. 


GENTLEMEN :—It gives me great pleasure to comply 
with the request of the committee of arrangements 
in saying something as to our common purposes and 
aims. A formal address to my professional brethren 
would be regarded by me and by them as an act of 
inexcusable presumption. I feel assured, however, 
that you expect from me a few words, and they will be 
brief. Ours is an undertaking by practical men, and 
it is designed to be of practical benefit to the profession 
and to the community at large. In all such matters, 
brevity is of primary importance. In the convention 
at Albany which led tothe American revolution, and 
over which Benjamin Franklin presided, no speaker 
occupied twenty minutes, and few over five, though 
the words they spoke were of vital interest to the 
country. Let us prove in this association that lawyers 
can speak briefly, if not always effectively, and that 
they can direct what they say to the promotion of 
useful practical results. 

I gratefully appreciate the honor of being called upon 
to preside at the organization of the association, and 
its first annual meeting, and beg leave on the surrender 
of the trust at the close of the present session, to re- 
turn to you my warmest acknowledgments for this 
mark of your confidence and regard, and to exchange 
congratulations with you on the establishment of an 
institution, designed for noble ends, and which, if we 
and our successors are true to our duty, will elevate 
the standard of professional excellence and honor, and 
advance the interests and prosperity of the great State 
in whose capitol we are convened. 

If, as we trust, this association shall be permanent, 
each of us who are concerned in its organization, will 
have in its record a place of honor to which our de- 
scendants may refer with no unworthy pride; and we 
may all claim a title to the remembrance of our breth- 
ren in aftertimes, as among the founders of an insti- 
tution, identified with the development of jurispru- 
dence, and with the permanent interests and prosper- 
ity of the State. 

Ours should have been the first of the three learned 
professions, as they were formerly classified, to form a 
State organization. Not only is it the last of the three 
to discharge this public duty, but meantime another 
great profession, the growth of the present century, 
has placed itself in our van, and the journalists have 
taken precedence of the bar in that community of 
action which we all owe to the commonwealth. 

I trust that we shall all work together in a kindred 
spiritfor the advancement of noble ends, tending to 
our common prosperity, and to the general benefit of 
the community. And yet, it is only a just tribute to 
our predecessors atthe bar to say, that without the 
existence of such a bond of association a spirit of 
unity and harmony has prevailed in our profession 
which has made us brethren in the noblest sense, and 
which, notwithstanding the antagonisms of political 
opinion and the collisions of forensic strife and pro- 
fessional emulation, has fostered in us all a generous 





appreciation of the honors and achievements of our 
associates at the bar, and a just pride in the profession 
which has been irradiated by the learning and genius 
of the bench and the bar, to which every city and 
county in the State has made, from time to time, its 
appropriate contribution. 

Hitherto the influence of the bar has been mainly 
incoherent, individual and personal. It has been 
wielded by the leaders, rather than by the great body 
of the profession, who could have used it with more 
power and effect for the general good. And yet, how 
beneficent that influence has been, even within these 
limitations. How much has been done for the main- 
tenance of the constitution and the laws for the vin- 
dication of public and private rights, for the preserva- 
tion of the administration of justice in its purity, its 
dignity and its authority, by those who have achieved 
for themselves a prouder and nobler reputation in the 
legends and traditions of the bar, than even in the 
historic records which identify them with our State 
and national prosperity. 

Proud. as we justly are of the names of our great 
statesmen, we are not less proud of their peers at the 
bar, some of equal and some of more commanding 
genius, who have left upon the pages of our jurispru- 
dence, a less conspicuous but more enduring record of 
effective labor and intellectual power. 

If the dead could be recalled to life, what a roll-call 
we could make from the State capitol. We might 
begin with Albany. The first name would be that of 
Alexander Hamilton, whose residence here was brief, 
but entitles us to claim him as an Albanian. We could 
follow it up with the names of Chancellor Kent, 
Ambrose and John C. Spencer, Chief Justice Savage, 
Martin Van Buren, Samuel A. Talcott, Benjamin F. 
Butler, Abraham Van Vechten, John V. Henry, Daniel 
Cady, Deodatus Wright, Samuel Stevens, Marcus T. 
Reynolds, Nicholas Hill, Greene C. Bronson, Ira Har- 
ris, Rufus W. Peckham, John H. Reynolds, and a host 
of others among the dead and the living, whom it 
might seem invidious to name. We might proceed 
with the roll-call and include names from other por- 
tions of the State, like those of Joshua A. Spencer, 
B. Davis Noxon, Elisha Williams, Thomas Addis 
Emmett, Thomas J. Oakley, Lewis B. Woodruff, 
Hiram Denio, Ogden Hoffman, James T. Brady, Daniel 
Lord, and in view of his having been already within 
the gates of death, I may be pardoned for adding the 
great name of Charles O’Conor. Not only could we 
call all these, but behind them is a constellation of great 
jurists and advocates which no man can number and 
no lawyer can forget. 

We may well feel a sense of honorable pride in havy- 
ing our names associated in some degree with theirs, 
in that which concerns the honor of our profession 
and the advancement of the cause of public justice. 
Do we, in our day and generation, owe any duty to the 
profession and to the State? The leading character- 
istic of the age is growth, development and expansion. 
Is it not our duty to add to the effective forces of the 
State in all the agencies of human progress and im- 
provement? Is it not in our power to exercise a 
healthful influence upon each other? Can we not do 
something in our collective capacity to cause good 
men to be in good repute, and bad men in bad repute? 
All human institutions are flexible. They are being 
molded, from generation to generation, into better 
and more effective forms. Can we do nothing to con- 
tribute to so noble an end? The influence of our pro- 
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fession in the next generation depends, in a large 
degree, on the manner in which we fulfill our duty. 
How better, or how otherwise, can we discharge our 
personal obligations to the profession than by advanc- 
ing its interests in all after time, and impressing upon 
our State legislation the well-considered convictions 
of the bar on questions affecting the individual rights 
of their clients and the general good of the commu- 
nity? 

In considering the question whether it is our per- 
sonal duty to advance a work of such public import- 
ance, it should be remembered, first of all, that we 
are clothed with a trust which, under our system of 
jurisprudence, no lawyer can disregard; and the obli- 
gations of that trust reach far beyond the present gene- 
ration. 

It should also be remembered that there are many of 
our number who have more of life behind than before 
us; who must do now, whatever we propose to do, for 
the benefit of our profession, or for the advancement 
of the general good — who see before us the lengthen- 
ing of the shadows and the going down of the sun. 

But there is the further and more controlling con- 
sideration, that while we have eachour personal client- 
age, the State, which rises above them all, with its 
paramount authority, with its vast interests and its 
grand system of jurisprudence, is the common client 
of us all; and in the discharge of every minor profes- 
sional obligation, we are to see to it, that through no 
wrong or neglect of ours shall any wound be given to 
the authority of the courts of justice, or any detriment 
come to the Commonwealth. 

We live in times when the fall of athrone moves 
men scarcely more than the fall of aleaf. The bar has 
always been the most conservative element of civili- 
zation. Here, and everywhere, it should prove its 
fealty and loyalty to the common cause of public 
order, equal justice, constitutional law and individual 
liberty. 

It would dishonor us as a profession, if any member 
of our body should failin any conceivable exigency, 
to maintain the rights of the citizen under the egis of 
the State or the Federal Constitution. It would be 
equally a dishonor to our profession, if any member of 
the bar should fail to assert, in behalf of the humblest 
client, every right guaranteed to him by the laws. 

The tribunals of justice, State or National, have 
never yet failed to protect the rights of the citizen 
when the members of the bar have been true to their 
trust. If there have been seeming exceptions in 
troubled times, they have ceased to exist. — 

With our knowledge of the courts as they are to-day, 
we may confidently affirm that we can look to them 
for justice with the same undoubting faith with which 
the seaman looks to the north star, which never breaks 
faith with the mariner. 

It is proper to say, what I know you will all ap- 
prove, that if there are defects in our State Constitu- 
tion — and nothing human is free from defects — it is 
not our purpose to propose any change in what we all 
recognize as the supreme and ultimate law of the State. 
That Constitution, amended as it has been, from time 
to time, by the people, stands like a noble arch which 
has proved its strength by every weight imposed upon 
its structure. 

Our system of judicature, inherited from our An- 
glo-Saxon ancestors, and improved from generation to 
generation, should be preserved and perpetuated in 
its essential elements. Its forms, like all mere forms, 





should yield to the general growth and development 
of jurisprudence. It is not to be denied that the 
Code of 1848, though many of us did not favor its 
adoption, has proved to be beneficial, and has com- 
manded the general approval of the bench and the 
bar. 

Whether the changes which have been recently in- 
augurated are entitled to the like approval, is one of 
the questions which demands your most serious con- 
sideration. 

I may be pardoned for saying that the bar has al- | 
ways been conservative—that it is only upon the fullest 
deliberation that we would change the laws, and that 
it is sometimes better to reject what we do not fully 
concur in than to acquiesce in what we can neither 
heartily approve nor entirely condemn. 

Our responsibility is greater, perhaps, than we would 
be ‘willing to assume. If all our forests were con- 
verted into ships, if all our minerals were transmuted 
into gold, it would not compensate us for the loss or 
the serious detriment of a system of judicature, which 
makes property secure, and every personal right in- 
violate. 

But we have higher and nobler aims. We deal, not 
with the questions of the hour, but with those which 
reach into aftertime. 

While our interests are interlaced with those of the 
whole community, we have a special department of 
labor in which we can most aid the common weal, 
by co-operating in whatever tends to the elevation of 
the profession, the successful administration of the 
laws, and the growth and development of our ciViliza- 
tion. ie 

Men die, but the institutions they unite in found- 
ing often live after them. Let us trust that this as- 
sociation may endure, and that it may exercise a col- 
lective and permanent influence. We are strength- 
ened by association with each other. The standard 
of professional integrity and honor is elevated by mu- 
tual intercourse, and by the consciousness that our 
own status is determined by the enlightened judgment 
of our brethren. The weight of the profession in the 
community and its influence upon public affairs are 
greatly increased, when it is known that the ends they 
aim to promote are not those of personal ambition or 
individual rivalry, but such as are identified with the 
general good, the advancement of the highest inter- 
ests of society, the perfecting of our system of juris- 
prudence, the maintenance of public order and the 
stability of private rights. 
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BY PARTY NOT INJURED BY 
DECREE. 


- the case of Ex parte The N. & S. Alabama Rail- 

road Co., recently decided by the Supreme Court 
of the United States, one Strang brought an action in 
the United States District Court to foreclose a mortgage 
upon a railroad. Subsequently the N. & 8S. Alabama 
Railroad Company was, upon its own application, made 
a defendant in the foreclosure suit, it claiming to 
hold a mortgage prior to that of Strang. Thereafter, 
one Young, holding a statutory lien upon the same 
property, commenced an action in the United States 
Circuit Court to enforce the statutory lien, and Strang, 
the trustees under the Strang mortgage, and the 
North and South Alabama Railroad Company were 
made parties, and the latter, by answer, claimed 
priority to the other incumbrancers. Subsequently 
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the Strang suit was transferred to the United States 
Circuit Court. The suits were heard together, and a 
decision was made in favor of the North and South 
Alabama Railroad Company, and subsequently, upon 
the-application of that company, there was a sale or- 
dered and a direction given to first pay the company’s 
claim from the proceeds. From this order the com- 
plainants in the two suits appealed. The next day 
after the appeal was taken the Circuit Court again 
considered the cause, and, upon the application of 
those holding claims adverse to that of the com- 
pany mentioned, ordered a consolidation of the two 
suits and directed a sale of the property subject to 
the lien of the company. From this decree the com- 
pany prayed an appeal to operate as a supersedeas, of- 
fering the proper bond. The Circuit Court refused to 
grant the appeal or accept a supersedeas bond, being 
of the opinion that the company had no right to ap- 
peal or to give bond to supersede the execution of the 
decree. 

The South and North Alabama Railroad Company 
thereupon petitioned the Supreme Court for man- 
damus requiring the Circuit Court to grant the appeal 
and accept a good and sufficient swpersedeas bond. 
The Supreme Court, in granting the petition, said: 
This application is resisted upon the general ground 
that the South and North Alabama Railroad Company 
cannot appeal, because its rights are not injuriously 
affected by the decree. That company was a party to 
each of the suits consolidated for the purposes of the 
decree. It was, therefore, a party to the suit as con- 
solidated and entitled to be heard upon the plead- 
ings as they stood before the consolidation, since no 
change in that particular was ordered or deemed nec- 
essary by the court. Among the pleadings in the 
Strang suit, thus brought into the consolidated suit, 
was the cross-bill of this company praying affirmative 
relief in the final determination of the cause. It mat- 
ters not that at a former day in the term aspecial decree 
had been rendered upon the subject-matter of the 
cross-bill, and that an appeal from that decree had 
been taken, for ‘‘a cross-bill is a mere auxiliary suit 
and a dependency of the original.’’ Cross v. Duval, 1 
Wall. 14. As we have said in Ayres v. Carver, 17 How. 
595, ‘both the original and cross-bill constitute one 
suit ” and ought to be heard at the same time. Con- 
sequently, “‘any decision or decree in the proceedings 
upon the cross-bill is not a final decree in the suit 
and * * * not the subject of an appeal to this 
court * * *# The decree, whether maintaining 
or dismissing the bill, disposes of a proceeding simply 
incidental to the principal matter in litigation, and 
can only be reviewed on an appeal from the final de- 
cree disposing of the whole case. That appeal briugs 
up all the proceedings for re-examination, when the 
party aggrieved by any determination in respect to 
the cross-bill has the opportunity to review it as in 
the case of any other interlocutory proceeding in the 
case.”’ A cross-bill must grow out of the matters al- 
leged in the origina] bill, and is used to bring the 
whole dispute before the court, so that there may be 
a complete decree touching the subject-matter of the 
action. 2 Daniel’s Ch. 1548. The South and North 
Alabama Company deemed it necessary for the pro- 
tection of its rights in the mortgaged property, that 
in ‘any sale which was ordered, provision should be 
made for the payment of its claim out of the proceeds, 
insisting, for that purpose, that its lien was prior in 
time to that of either of the other mortgage creditors. 
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To accomplish this, a cross-bill was necessary, and it 
was accordingly filed. The decree upon this bill be- 
ing, under the ruling in Ayres v. Carver, supra, inter- 
locutory only, was superseded by that of July 6, which 
finally disposed of the cause in a manner entirely in- 
consistent with its provisions. It is clear, therefore, 
that the decree, as rendered, did, in effect, deny the 
company the relief it asked, and that, if there were 
nothing more in the case, redress might be had by an 
appeal. 

—— + 
THE RIGHTS OF A FINDER OF LOST PROP- 

ERTY. 


SUPREME COURT OF RHODE ISLAND, JULY 21, 1877. 


DURFEE V. JONES. 


A bought an old safe, and afterward offered it to B, whu 
refused to purchase it. It was then left with B for sale, 
B having permission to use it. B found between the 
outer casing and the lining a roll of bank bills belong- 
ing to some person unknown, whereupon A first de- 
manded the money and then demanded the safe and its 
contents as they were when B received them. The safe 
was returned, but the money retained by B. Held, that 
as against A, B was entitled to retain the money. 

The finder of lost property is entitled toit as against all the 
world except the real owner, and ordinarily the place 
where it is found is of no consequence. 


SSUMPSIT for money found. The facts appear in 
the opinion. The case was heard by the court, a 
jury trial being waived. 
A. J. Cushing, for plaintiff. 
Francis W. Miner, for defendant. 


Durresz, C.J. The facts in this case are briefly 
these: In April, 1874, the plaintiff bought an old safe 
and soon afterward instructed his agent to sell it 
again. The agent offered to sell it to the defendant 
for $10, but the defendant refused to buy it. The 
agent then left it with the defendant who was a 
blacksmith, at his shop for sale for $10, authorizing 
him to keep his books in it until it was sold or re- 
claimed. The safe was old-fashioned, of sheet iron, 
about three feet square, having a few pigeon-holes and 
a place for books, and back of the place for books a 
large crack in the lining. The defendant shortly after 
the safe was left, upon examining it, found secreted 
between the sheet-iron exterior and the wooden lining 
aroll of bills amounting to $165, of the denomination 
of the national bank bills which have been current for 
the last ten or twelve years. Neither the plaintiff nor 
the defendant knew the money was there before it was 
found. The owner of the money is still unknown. 
The defendant informed the plaintiff's agent that he 
had found it, and offered it to him for the plaintiff; 
but the agent declined it, stating that it did not belong 
to either himself or the plaintiff, and advised the de- 
fendant to deposit it where it would be drawing in- 
terest until the rightful owner appeared. The plain- 
tiff was then out of the city. Upon his return, being 
informed of the finding, he immediately called on 
the defendant and asked for the money, but the de- 
fendant refused to give it to him. He then, after 
taking advice, demanded the return of the safe and 
its contents, precisely as they existed when placed in 
the defendant’s hands. The defendant promptly gave 
up the safe, but retains the money. The plaintiff 
brings this action to recover it or its equivalent. 

The plaintiff does not claim that he acquired, by 
purchasing the safe, any right to the money in the safe 
as against the owner; for he bought the safe alone, not 
the safe and its contents. See Merry v. Green, 7M. & 
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W. 623. But he claims that as between himself and 
the defendant his is the better right. The defendant, 
however, has the possession, and therefore it is for 
the plaintiff, in order to succeed in this action, to prove 
his better right. 

The plaintiff claims that he is entitled to have the 
money by the right of prior possession. But the 
plaintiff never had any possession of money, except, 
unwittingly, by having possession of the safe which 
contained it. Such possession, if possession it can be 
called, does not of itself conferaright. The case at 
bar is, in this view, like Bridges v. Hawkesworth, 15 
Jur. 1079; 21 L. J., Q. B., 75, A. D. 1851;.7 Eng. L. & 
Eq. 424. In that case, the plaintiff, while in the de- 
fendant’s shop on business, picked up from the floor 
a parcel containing bank notes. He gave them to the 
defendant for the owner if he could be found. The 
owner could not be found, and it was held that the 
plaintiff as finder was entitled to them, as against the 
defendant as owner of the shop in which they were 
found. “The notes,’ said the court, ‘‘ never were in 
the custody of the defendant nor within the protec- 
tion of his house, before they were found, as they 
would have been if they had been intentionally de- 
posited there.’”’ The same in effect may be said of the 
notes in the case at bar; for though they were origin- 
ally deposited in the safe by design, they were not so 
deposited in the safe, after it became the plaintiff's 
safe, so as to be in the protection of the safe as his 
safe, or soas to affect him with any responsibility for 
them. The case at bar is also in this respect like 
Tatum v. Sharpless, 6 Phila. 18. There it was held, 
that a conductor, who had found money which had 
been lost in a railroad car, was entitled to it as against 
the railroad company. 

The plaintiff also claims that the money was not lost 
but designedly left where it was found, and that there- 
fore as owner of the safe he is entitled to its custody. 
He refers to cases in which it has been held, that 
money or other property voluntarily laid down and 
forgotten is not in legal contemplation lost, and that 
of such money or property the owner of the shop or 
place where it is left is the proper custodian rather 
than the person who happens to discover it first. 
State v. McCann, 19 Mo. 249; Lawrence v. The State, 1 
Humph. 228; McAvoy v. Medina, 11 Allen, 549. It may 
be questioned whether this distinction has not been 
pushed to an extreme. See Kincaid v. Eaton, 98 Mass. 
139. But, however that may be, we think the money 
here, though designedly left in the safe, was probably 
not designedly put in the crevice or interspace where 
it was found, but that, being left in the safe, it proba- 
bly slipped or was accidentally shoved into the place 
where it was found without the knowledge of the 
owner, and so was lost, in the stricter sense of the 
word. The money was not simply deposited and for- 
gotten, but deposited and lost by reason of a defect or 
insecurity in the place of deposit. 

The plaintiff claims that the finding was a wrongful 
act on the part of the defendant, and that therefore 
he is entitled to recover the money or to have it re- 
placed. We do not so regard it. The safe was left 
with the defendant for sale. As seller he would 
properly examine it under an implied permission to 
do so, to qualify him the better to act as seller. Also, 


under the permission to use it for his books, he would 
have the right to inspect it to see if it was a fit depos- 
itory. And finally, as a possible purchaser, he might 
examine it, for though he had once declined to pur- 








chase, he might, on closer examination, change his 
mind. And the defendant, having found in the safe 
something which did not belong there, might, we think, 
properly remove it. He certainly would not be ex- 
pected either to sell the safe to another, or to buy it 
himself without first removing it. It is not pretended 
that he used any violence or did any harm to the safe. 
And it is evident that the idea that any trespass or 
tort had been committed, did not even occur to the 
plaintiff's agent when he was first informed of the 
finding. 

The general rule undoubtedly is, that the finder of 
lost property is entitled to it as against all the world 
except the real owner, and that ordinarily the place 
where it is found does not make any difference. We 
cannot find any thing in the circumstances of the case 
at bar to take it outof this rule. We give the defend- 
ant judgment for costs. 


——_>__— 


PRESENTATION OF EXCEPTIONS UPON 
APPEAL. 


N the case of Phenix Insurance Co., plaintiff in error, 
v. Lanier, decided by the Supreme Court of the 
United States at the present term, the plaintiff in 
error complained that certain evidence was improperly 
admitted, and that incorrect instruction was given to 
the jury, but the record did not show that any excep- 
tion was saved to the admission of evidence or to the 
charge of the court. No bill of exceptions appears to 
have been made up or signed. In the transcript sent 
up to the court it was stated that at the trial objection 
was made to the reception of certain testimony of 
witnesses, that the objection was overruled, and that 
the defendant then and there excepted to such ruling of 
the court and assigned errorthereon. And the trans- 
cript stated that the judge gave substantially certain 
instruction to the jury and added, ‘‘ to which portion of 
said charge said defendant then and there excepted and 
assigned the same as error.’”’ The Supreme Court, in 
affirming the judgment, said: ‘Even if the facts 
occurred as certified by the clerk, his statement that 
they occurred does not bring them upon the record so 
as to make them the subject of review. There is but 
one mode of bringing upon the record and making a 
part of it the rulings of a judge during the progress of 
a trial, or his charge to the jury, and that is by a bill 
of exceptions allowed and sealed or signed by the judge. 
It is true that in the hurry of the trial the bill is not 
often reduced to form and sealed or signed. Gener- 
ally an exception is only noted by the judge at the 
time claimed and it is subsequently drawn up, but it 
is not a bill of exceptions until it has been sealed, or, 
as is now suflicient, signed. The sealing or signature 
of the judge is essential for its authentication. And it 
has been ruled that the judge’s notes do not constitute 
a bill of exceptions. They are but memoranda from 
which a formal biil may afterward be drawn up and 
sealed. (Pomeroy v. The Bank of Indiana, 1 Wall. 592.) 
There it was said: ‘when exceptions are taken to the 
ruling of the court in the course of a trial to the jury, 
such an entry is frequently made in the minutes of 
the case, or of the presiding justice, as evidence of 
the fact, and as a means of preserving the rights of the 
party in case the verdict should be against him, and 
he should desire to have the case re-examined in the 
appellate tribunal, but it was never supposed that such 
an entry could be of any benefit to the party unless he 
seasonably availed himself of the right to reduce the 
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same to writing, and took proper measures to have the 
bill of exceptions sealed by the judge presiding at 
the trial, or in other words, such an entry in the min- 
utes can only be regarded as evidence of the right of 
the party seasonably to demand a bill of exceptions, 
but it is not the same thing, and it has never been so 
considered in the Federal courts.’ And, again: ‘ Un- 
less an exception is reduced to writing and sealed by 
the judge it is not a bill of exceptions within the 
meaning of the statute authorizing it, and it does not 
become part of the record.’ No such bill is found in 
the present case.” 
—_—___>___——_ 
COURT OF APPEALS ABSTRACT. 


APPEAL. 

Appeal to Court of Appeals: claim not involving 
$500.—Plaintiff brought action to foreclose a mortgage, 
and defendant holding a judgment of $300, which was 
a lien on the same premises, claimed a priority over 
the mortgage therefor. Held, not to constitute a case 
appealable to this court, under § 191 of the new Code. 
In any event, either party could not gain or lose over 
$300. Appeal dismissed. Petrie v. Adams. Opinion 
by Allen, J. 

[Decided Oct. 10, 1877.] 
CONSTITUTIONAL LAW. 

Power of legislature to control corporations: requir- 
ing railroud company to erect bridge for highway cross- 
ing track. -— Chapter 648 of the Laws of 1874 enacted 
that the Boston and Albany Railroad Company should, 
within one year, construct a bridge at the point of 
intersection of its railroad with a turnpike, in sucha 
manuer as to conduct the turnpike over the railroad 
in the manuer particularly specified in the act. Held, 
a valid exercise of the legislative power, both by reason 
of the general authority of the State to regulate the 
exercise by railroad corporations of their franchises 
(Munn v. Illinois, 4 Otto, 113), and of the fact that the 
company was incorporated under chap. 917 of the 
Laws of 1869 authorizing the consolidation of railroad 
corporations, hence taking its charter subject to the 
right of the legislature to alter or amend it (1 R. S. 600, 
§ 8; Const., art. 8, § 1; Laws 1850, chap. 140, § 48.) Order 
below affirmed. People ex rel. Kimball v. Boston & 
Albany R. R. Co. Opinion by Earl, J. 

[Decided Sept. 25, 1877.] 
CONTRACT. 

For personal services: failure to perform through ina- 
bility of party performing.— A contract was made 
between plaintiffs and defendants, for performances 
in plaintiffs’ theater, by the ‘‘ Wachtel opera troupe,” 
for a specified sum. The name and capabilities of 
Wachtel, after whom the troupe was named and who 
performed in it, had induced the plaintiffs to make 
the contract, and his capabilities were what they relied 
on to fill their theater and reimburse them for their 
expenses, and the presence of the others of the com- 
pany was but incidental to the employment of him. 
Held, that the sickness and inability of Wachtel to 
perform without the fault of plaintiff would consti- 
tute a valid excuse for the non-performance of their 
contract. Contracts for personal services are subject 
to this implied condition, that the person shall be 
able at the time appointed to perform them, and if he 
dies, or without his fault becomes disabled, the obli- 
gation to perform is extinguished. Judgment below 
affirmed. Spalding v. Rosa. Opinion by Allen, J. 
[Decided Oct. 2, 1877.] 





INDORSEMENT. 

1. Waiver of demand and notice: what does not 
amount to. — Plaintiff, the holder of a promissory note 
indorsed by defendant, was applied to by the maker 
for an extension, which he agreed to give if the note 
was kept secure. Subsequently, and before the note 
was due, plaintiff had an interview with defendant in 
relation to the matter and stated to him that he would 
extend the time if the note was kept secure. Defend- 
ant then said he ‘“‘ guessed that could be fixed and he 
would get Kingsbury (the maker) in.” Plaintiff then 
went out to find the maker, but did not doso. Held, 
not sufficient to dispense with need of demand and 
notice to hold the indorser. Judgment below reversed. 
Ross v. Hurd. Opinion by Andrews, J. 

2. What amounts to waiver of laches of holder of 
note.— The note was not presented when due for pay- 
ment, and no notice was given to defendant. At the 
end of the time for which the extension was asked 
the maker asked for a further extension, and an inter- 
view was had between the maker, plaintiff and defend- 
ant. The plaintiff then spoke to defendant about the 
extension and defendant replied “ you and Kingsbury 
can fix that as you area mind to.”’ The maker then 
asked plaintiff whether he *‘ would have a new note or 
what.” Plaintiff said, ‘‘ I would let the old note stand 
just as it was.’’ Defendant then said, “‘then I will 
waive protest.”” Held,a waiver of the previous failure 
to present for payment and give notice, and that the 
defendant thereupon renewed his liability. (Turnbull 
v. Thorn, 16 Johns. 152; Story on Prom. Notes, §§ 359, 
362.) Ib. 

3. Consideration not necessary to give effect to promise 
to waive demand and notice.— To give effect to a prom- 
ise by an indorser to not take advantage of the laches 
of the holder of a note in failing to demand payment 
and give notice, a new consideration moving between 
the parties is not necessary. Ib. 

(Decided Oct. 2, 1877.] 
PARTIES. 

Action to restrain formation of village corporation: 
when injunction denied for defect of.— An action was 
commenced to restrain certain persons from proceed- 
ing to incorporate a village under the provisions of 
chap. 291 of the Laws of 1870. The persons made de- 
fendants were those who signed the notice required by 
the act and the town officers who would be inspectors 
of the election. A temporary injunction was dis- 
solved, and the election was held; a majority of votes 
determined in favor of the incorporation, and the pro- 
ceedings were perfected and village officers chosen. A 
supplementary complaint demanded that all these acts 
be declared void. Held, that the village itself and the 
trustees exercising the franchise thereof were neces- 
sary parties, and the plaintiffs were not entitled to an 
injunction in the action without their being parties. 
Judgment below affirmed. People ex rel. Kingsland v. 
Clark. Opinion per Curiam. 

{Decided Sept. 25, 1877.] 
PRESUMPTIONS. 

Presumption of ownership of crops from possession 
of agricultural land. The law raises no presumption 
as to the character of the occupation of one cultivating 
the farm of another with the instruments of husbandry, 
beasts of the plow teams and domestic animals of the 
owner of the farm, or as to the right of either to the 
growing crops and products of the farm, but leaves it 
a question of fact to be determined by a jury upon the 
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Accordingly, a verdict directed upon the 


evidence. 
assumed presumption that the isolated fact that one is 
upon agricultural lands, aud working them with the 
teams and implements of the owner, and with the con- 
sent of such owner, is evidence that the crops raised 
belong to him and not to the owner of the land, held, 


erroneous. Judgment below reversed. Rawley v. 
Brown. Opinion by Allen, J. 


[Decided Oct. 10, 1877.] 
REPLEVIN. 

Defense of title in a stranger: when not available. In 
an action of replevin for certain personal property 
defendant set up that plaintiff, having title to the 
property, pledged the same to defendant’s wife to se- 
cure a debt due her from plaintiff, and that the prop- 
erty was in her possession as such pledgee. No con- 
nection of the defendant with the title of his wife was 
alleged. Held, that plaintiff had title and right of 
possession against all the world but the wife, and the 
answer of defendant was no defense to the action, as 
against plaintiff he had no right of possession of the 
property. Judgment below reversed. Stowell v. Otis. 
Opinion by Earl, J. 

[Decided Oct. 2, 1877.] 
WILL. 


1. Construction of : joint tenancy and tenancy in com- 
mon : perpetuities: devise of estate in trust.—By a will 
the residuary estate of the testator was devised to 
trustees in trust for the grandchildren of the testator, 
‘share and share alike, and is to be paid and conveyed 
to each of said children as they each become of age, 
in equal shares,’’ and a direction was given that ‘*in the 
meantime,” é. e., until the termination of the trust the 
income of the estate should be applied to the support 
of the grandchildren. There were nine grandchildren 
at the death of testator. Held, that the will created a 
tenancy in common and not a joint tenancy: that the 
trust terminated as to each share when the beneficiary 
arrived at the age of twenty-one years; that there was 
no unlawful suspension of the power of alienation. Un- 
der the will the trustees took the legal title to the resid- 
uary estate upon separate and several trusts in favor of 
each of the nine grandchildren, and each of the grand- 
children a vested remainder in fee on his or her share 
upon the termination of the trust at his or her ma- 
jority. Judgment modified and as modified affirmed. 
Stevenson v. Lesley. Opinion by Andrews, J. 

2. Whether devisees take per stirpe or per capita: 
after-born children.—The testator, when the will was 
made, had nine grandchildren, four, the issue of a de- 
ceased daughter, and five, the issue of a son, who sur- 
vived him. Held, that the distribution between the 
grandchildren was to be per capita, not per stirpe. 
Held, also, that a child of the son, born subsequent to 
the death of the testator and before the time for the 
distribution of any part of the corpus of the estate 
had arrived, was entitled to a share therein. Ib. 
[Decided Sept. 25, 1877.] 


—_——_@—__—_—__— 
RECENT BANKRUPTCY DECISIONS. 
DISCHARGE. 


Discharge obtained by fraud: decree annulling dis- 
charge.—A discharge obtained by fraud will be va- 
cated. A decree annulling a discharge cannot be set 
aside except upon due notice to the parties to be af- 
fected thereby. Sup. Ct., Dist. Columbia. 
genstein, 16 Nat. Bankr. Reg. 252. 


In re Au- 





JUDGMENT. 

When provable as a debt.—A jadgment recovered 
pending the bankruptcy proceedings in an action be- 
gun before, and based upon a provable debt, is itself 
provable. A creditor having such a judgment has an 
interest in the question of discharge and a right to be 
heard thereon. Such judgment will be released by a 
discharge duly granted to the bankrupt judgment 
debtor. U.S. Dist. Ct., Nevada. In re Stansfield, 16 
Nat. Bankr. Reg. 268. 

LIMITATION. 

When suit barred by section 5057.—A suit by an as- 
signee to recover debts due the estate is barred by the 
limitation contained in section 5057, where the sum- 
mons was not issued within two years from the time 
when the cause of action accrued, although the peti- 
tion in such suit was filed within such time. U.S. 
Cire. Ct., W. D. Missouri. Walker, assignee, v. Towner, 
16 Nat. Bankr. Reg. 285. 

PARTNERSHIP. 


1. Real estate belonging to partnership: rights of 
bankrupt partner.—In a contest between the assignee 
and third parties to ascertain their respective rights as 
to real estate which had been purchased by the bank- 
rupt and such parties under an agreement to furnish 
the outlay and share in the profit and loss equally, it 
is necessary to adjust the partnership dealings to the 
time of the commencement of the proceedings in 
bankruptcy and ascertain the exact interest of the 
bankrupt and each of his partners in such transaction. 
U. 8S. Dist. Ct., Vermont. Thrall vy. Crampton, as- 
signee, 16 Nat. Bankr. Reg. 261. 

2. Lien of partner of bankrupt.—Where there are 
partnership debts still outstanding, on which the 
bankrupt’s partner is liable, such partner is entitled to 
alien upon such real estate until the debts are paid, 
and to indemnify him in case he is compelled to pay 
them. Ib. 

PRACTICE. 

1. Setting off exempt property.—A register has no 
authority to set off exempt property to the bank- 
rupt, nor te direct the assignee in the matter. U.S. 
Dist. Ct., Colorado. In re Peabody, 16 Nat. Bankr. 
Reg. 243. 

2. Irregular order.—An ex parte order approving the 
schedule of property set aside to the bankrupt, or con- 
firming a report of sale of assets, made on the day 
such schedule or report is filed, is irregular, and there- 
fore not binding upon the creditors, The bankrupt 
court has power to set aside such orders at any time 
during the pendency of the proceedings, where an ag- 
grieved party moves therefor within a reasonable time 
after notice. Ib. 

3. Rights of creditors.—Creditors are not bound to 
except to the schedule of exempt property within 
twenty days after it is filed, where the assignee has 
failed to file it within twenty days after the assign- 
ment. Ib. ° 

4. Exemption in Colorado.—Under the statute of 
Colorado a merchant is not entitled to an exemption 
of $200 worth of goods as “‘ stock in trade:” he is en- 
titled to a horse, as a “ working animal,” but not toa 
buggy. Ib. 

5. Misconduct of assignee.—On an application by the 
assignee for his discharge, any misconduct on his part 
in respect to the estate is a proper subject for exam- 
ination. Ib. 

6. Issue of fraud.—Every fact which is relied on to 
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establish fraud should be distinctly stated and veri- 
fied; and the creditor raising the issue should give se- 
curity for costs. Ib. 

7. Cost of keeping property covered by lien.—Where 
property taken by the assignee is charged with a lien, 
the reasonable cost of keeping and disposing of it, in- 
cluding the assignee’s fees, should be charged upon it. 
No charge can be allowed for the services of an auc- 
tioneer, unless it be shown that such services were 
necessary; nor can such fund be charged with attor- 
ney’s fees for services rendered to the assignee in his 
contest with the lienor respecting such property. Ib. 


PREFERENCE. 

1. Mortgage executed with view to.—Where the mort- 
gage sought to be set aside was executed within the 
time specified in the bankrupt act, with a view to give 
a preference, the fact of repeated promises to pay, 
which were not kept, together with knowledge on the 
part of the creditor of a large amount of debts due by 
the bankrupt at or prior to that time which he was 
unable to pay, held, to be reasonable cause for the 
creditor to believe that the insolvency which in fact 
existed did exist. U. 8. Dist. Ct.. Vermont. In re 
Armstrong ; Root v. Hilliard, 16 Nat. Bankr. Reg. 275. 

2. Knowledge of creditor, what constitutes.—Where 
the creditor taking such mortgage knew of other un- 
secured debts which his debtor could not pay, and 
that a large part of the property was common to all 
from which to get their pay, held, that he knew that 
the mortgage was made in fraud of the provisions of 
the bankrupt law. Ib. 

REAL ESTATE. 

1. Character of distributable assets not determined by 
bankrupt law.—The bankrupt law does not prescribe 
any rule or furnish any method for ascertaining the 
character of distributable assets. That is a subject of 
preliminary judicial inquiry, to be determined by legal 
principles of recognized controlling applicability. U. 
8. Cire. Ct., W. D. Pennsylvania. In re Zug & Co., 16 
Nat. Bankr. Reg. 280. 

2. Local law governs tenure of real estate.—As to 
questions touching the tenure of real estate, the Fed- 
eral courts are to be governed by the laws and decis- 
ions of local tribunals of the country where such real 
estate is situated. Ib. 

———____— 


NEW YORK STATE BAR ASSOCIATION. 


HE proceedings of the Annual Meeting held in 
the Assembly Chamber on Tuesday last were 
—aside from the address of the President —not of a 
very interesting character, and need encroach but 
slightly upon our space. The Chamber was comfort- 
ably filled, and it was a noticeable feature that a large 
proportion of those present were men of position and 
ability at the Bar. 

After the President’s address, which was received 
with great enthusiasm, an attempt was made to elect 
a large number of honorary members from among the 
public men of this continent, whether occupying 
judicial positions or not, but wiser counsels prevailed 
and all such nominations were sent to the committee 
on that subject. 

The Executive Committee gave a brief, generalized 
report, but which was unimportant because it gave no 
details of the work done. 

The Treasurer, Mr. Rufus W. Peckham, on the other 
hand, gave facts instead of fancies. He reported that 
he had received during the year $3,357 and had dis- 








bursed $1,500, leaving a balance of $1,857. Admission 
fees had been received from 356 members, which may, 
therefore, be considered the numerical strength of the 
Association at this time. 

Mr. John F. Seymour, chairman of the Committee 
on Grievances, made a short report touching on 
contracts with clients to share recoveries, and on the 
fact that persons who are not members of the bar as- 
sume frequently the privileges of attorneys, but no 
action or recommendation was reported. 

The Hon. Matthew Hale reported from the Com- 
mittee on Law Reform, that a majority of the mem- 
bers were not in favor of the repeal of the New Code; 
but were in favor of the adoption of the remaining 
nine chapters. The Committee, however, doubted the 
propriety of some of the changes made by the Com- 
missiouers, and regretted that so many verbal altera- 
tions had been made with no substantial object to be 
attained. The report concluded with a recommenda- 
tion that the Committee meet in this city, in January, 
for consultation and conference regarding the Code. 

Mr. Elliott F. Shepard,from the Committee on Prizes, 
reported that they had received 25 essays, and that the 
prize had been awarded to Mr. Walter Howe, of New 
York. The Committee also recommended that another 
prize be founded, to be called the New York State Bar 
Association Prize, and to be opened to a wider range 
of competitors. 

The Hon. Sanford E. Church then presented Mr. 
Howe with the prize — $250 gold—and accompanied it 
with some well-timed advice to the Association, and 
some well-turned compliments to Mr. Howe. 

A Committee of two from each judicial district was 
appointed to nominate officers, and, after advising, 
reported as follows: 

President. — Hon. J. K. Porter. 

Vice-Presidents. — First district, Charles O’Conor, 
N. Y.; 2d district, John M. Mason, Yonkers; 3d dis- 
trict, Samuel Hand, Albany; 4th district, Platt Potter, 
Schenectady ; 5th district, William C. Ruger, Syracuse; 
6th district, Horatio Ballard, Cortland; 7th district, 
James L. Angle, Rochester; 8th district, Myron H. 
Peck, Batavia. 

Executive Committee — First district, E. F. Shepard, 
Albert Mathews, C. A. Hand; 2d district, Wm. M. 
Irvin, A. E. Suffern, George J. Greenfield; 3d district, 
Esek Cowen, M. T. Hun, R. H. King; 4th district, 
H. E. Smith, Stephen Brown, J. R. Putman; 5th dis- 
trict, Albertus Perry, G. N. Kennedy, J. D. Kernan; 
6th district, G. M. Diven, J. M. Glover, Charles L. 
Kennedy; 7th district, M. W. Cooke, Wm. Rumsey, 
J.H. Camp; 8th district, D. H. Bolles, Franklin D. 
Locke, Henry A. Childs. 

Committee on Admissions — First district, Lewis L. 
Delafield, Benj. F. Dunning, Charles A. Peabody, 
Henry D. Sedgwick; 2d district, John J. Armstrong, 
Wm. H. Robertson, Walter Farrington, D. P. Barnard; 
3d district, Peter S. Danforth, Irving Browne, Arthur 
C. Butts, Hugh W. McClellan; 4th district, Robert 8. 
Hale, Frothingham Fish, James Gibson, Jr., L. W. 
Russell; 5th district, Ward Hunt, Jr., J. G. Vann, R. 
H. Tyler, Joseph Mullin, Jr.; 6th district, O. P. Hurd, 
O. W. Chapman, M. J. Shoecraft, L. L. Bundy; 7th 
district, A. J. Abbott, F. A. Macomber, F. O. Mason, 
Ralph T. Wood; 8th ‘district, A. P. Laning, D. P. 
Richardson, H. C. Kingsbury, John T. Joyce. 

Committee on Grievances— First district, Fred. R. 
Condert, H. E. Howland, Charles F. Stone; 2d district, 
Theo. F. Jackson, John G, Wilkin, Hamilton Fish, Jr. ; 
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3d district, James Lansing, Wm. 8S. Kenyon, Corne- 
lius Esselstyne; 4th district, J. S. L’Amoreaux, B. 
M. Beckwith; 5th district, John F. Seymour, J. 8. 
Spencer, Thomas Richardson; 6th district, Marcus 
Lyon, Charles A. Clark, Isaac L. Newton; 7th district, 
Oscar Craig, J. Welling, G. T. Spencer; 8th district, 
A. D. Scott, G. 8. Wardwell, Byron Healey. 

Committee on Law Reform—First district, E. T. 
Gerry, 8. L. M. Barlow, Wm. G. Choate; 2d district, 
John R. Kenneday, J. Lawrence Smith, E. B. Merrill; 
3d district, Matthew Hale, C. P. Collier, A. Schoon- 
maker, Jr.; 4th district, S. W. Jackson, J. M. Dudley, 
Jas. Gibson; 5th district, E. B. Wynn, John C. 
Churchill, Frank Hiscock; 6th district, Wm. Gleason, 
H. Sturgis, Rufus King; 7th district, M. F. Cogswell, 
H. V. Howland, Geo. B. Bradley; 8th district, J. M. 
Humphrey, John H. White, Rufus Scott. 

Committee on Legal Biography — First district, Wm. 
Allen Butler, Cadwalader E. Ogden; 2d district, S. D. 
Lewis, Calvin Frost; 3d district, John Gaul, Jr., T. L. 
Westbrook; 4th district, A. X. Parker, H. S. Dodd; 
5th district, G. W. Adams, Wm. Porter; 6th district, 
E. H. Prindle, B. F. Chapman; 7th district, John Van- 
voorhis, 8. G. Hadley; 8th district, E. C. Sprague, 
Cyrus H. Davis. 

For Recording Secretary — A. V. DeWitt. 

For Corresponding Secretary — Edward Mitchell. 

For Treasurer — Rufus W. Peckham. 

Committee on Prizes — First district, E. F. Shepard, 
2d district, J. M. Van Cott; 3d district, Isaac Ed- 
wards; 4th district, John I. Gilbert; 5th district, D. 
B. Keeler; 6th district, Seymour Dexter; 7th district, 
Theo. Bacon; 8th district, Geo. Wadsworth. 

This ticket was unanimously elected, and after some 
other minor business and some brief remarks on vari- 
ous subjects by various members the Association ad- 


journed. 
——____—. 


BOOK NOTICES. 


CHAILLE’S MEDICAL JURISPRUDENCE. 


Origin and Progress of Medical Jurisprudence, 1776-1876. A 
Centenrial Address by Stanford E. Chaillé, A. M., M. D., 
Professor in the Medical Department of the University 
of Louisiana. Reprint from the Transactions of the 
International Medical Congress. 

HE pamphlet of forty pages is an interesting synop- 
tical sketch of the rise and progress of medical 
jurisprudence. Its title is somewhat of a mis-nomer, 
since the address really starts with an earlier inquiry 
into the history of legal medicine than is implied by its 
centennial limits of 1776-1876. The ‘field appears to 
have been well gleaned in most directions, and the 
very voluminous notes are practical evidence of ex- 
haustive research. The address loses its character, 
however, in every page, from the attempt to condense 
so wide a field of scientific research in a few generali- 
zations of an epigrammatic character. Nor does the 
tumid style in which the author occasionally vents 
either his indignation, or the contempt he feels for 
laws that offend his sense of justice, impart any weight 
to his reasoning. The errors due to human infirmity 
are not generally considered arguments of any value 
against the reason of established laws. Apart from 
these few drawbacks to the otherwise meritorious 
character of this address, it probably presents the 
most thorough review of the history of medical juris- 
prudence which hasever appeared in our language. 

Dr. Beck undertook this task some forty years ago as 





an introductory chapter to his great work, and accom- 
plished it ina manner at once edifying’ and useful. 
Dr. Chaillé, with evidently better opportunities than 
Dr. Beck, has added in his collection of notes, an in- 
structive repertory of knowledge to the student of 
forensic medicine. His bibliography is also a great 
addition to the address, although we are surprised that 
he has not been able to swell his catalogue beyond its 
present limits. He seems to have overlooked also 
some of those important monographs which, in a 
science like this, are in the nature of text books. Thus, 
in some of the older medical journals, both American 
as well as foreign, are to be found in occasional contri- 
butions the very materials out of which writers on 
medical jurisprudence have framed their works. For 
no one man ever has been found who could be called 
an expert inevery branch of this science. Hence it is 
in culling from every source that a comparative 
judgment can alone be formed. 


HoADLEY ON RoMAN LAW PROCEDURE. 


A Lecture on Roman Law Procedure. By George Hoadley, 
Professor in the Cincinnati Law School. Cincinnati: 
Robert Clarke & Co., 1877. 

This is a brief sketch of the successive steps taken 
in a suit in the courts of ancient Rome, and is worthy 
the perusal of every law student. While the study of 
the civil law is not deemed very essential to the 
American lawyer, a knowledge of the leading features 
of that system of jurisprudence is of great advantage, 
not merely as a means of broadening his general legal 
culture, but for the purpose of acquainting him with 
the foundation upon which very much of the common 
law rests. The outline features of the body of the law 
are given in the chapters in Kent and in Gibbon’s his- 
tory devoted to that subject, but the procedure in the 
courts is but lightly touched upon there. Professor 
Hoadley, in his lecture, fills up what is wanting, and 
shows to the student all that it is important that he 
should know in relation thereto. 


HILLIARD’s AMERICAN LAw. 


American Law.—A Comprehensive Summary of the Law in 
its Various Departments. By Francis Hilliard, author of 
“The Law of Torts.” “The Law of Mortgages,” ete. In 
two Volumes. New York: Ward & Peloubet. 1877. 

This work is not equal to the treatise on the subject 
of American Law, written by the late Chancellor 

Kent, although it aims to cover a much vaster field, 

being, as the preface tells us, ‘“‘as comprehensive in 

plan as the law itself.’’ It is intended as a text-book, 
and as it embraces so much in its statements of legal 
principle must necessarily be concise. It follows in its 
arrangement according to the preface, “ without any 

variation, the commentaries of Blackstone and to a 

certain extent of Kent.” Itis stated to be to but alim- 

ited extent a new work, for it contains a “‘ large amount 
of the contents of another book, first published many 
years ago and at that time somewhat largely circulated, 
though now comparatively forgotten.” The title of 
the book is not given, but we suppose this was not 
deemed important as its contents are reproduced here. 

The first volume, which is the only one we have 
received, is divided into five books, the first treating 
of the origin and constituents of American Law; the 
second, of the absolute rights of persons ; the third,of the 
relative rights of persons, including husband and wife, 
parent and child, master and servant, etc., etc.; the 
fourth, of the rights of things personal, including the 
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law of contracts relating to personal property, and the 
fifth, of the rights of things real. 

The statements of law contained in the volume, so 
far as we have been able to discover, are correct, and 
the work may be considered asa safe guide to those 
who have occasion to use it. The style in which it is 
written very much resembles that of a digest, the 
points decided in each case referred to being given as 
a separate paragraph, and in the form in which head- 
notes to reported cases are constructed. It is thus 
rendered any thing but easy reading, and we imagine 
that few students will be fascinated with it. 

The volume before us bas an index which appears to 
be constructed upon the machine principle, such titles 
as *‘ total loss,” “‘single bond,’ “ part consideration,” 
* paper credit,’ “grand bill of sale,’’ and others of a 
like kind indicating the contents. There is a table of 
cases cited, and the book is well printed and bound. 

——__ >_ —_ 


CORRESPONDENCE. 


Trext- Books FoR STUDENTS. 


To the Editor of the Albany Law Journal: 

Sr1r— Prominent among the ‘* Notes”’ in your issue 
of the 10th inst. is a reference to the *‘ Law Students’ 
Series,” recently announced, with the remark that 
“there is certainly no dearth of books on the subjects 
they propose to cover, but they are not well adapted 
to beginners in the study of legal science.”’ 

While writing the above, you certainly could not 
have had in mind the review of Sir John Barnard 
Byles’ Treatise on Bills, Notes, etc., in your issue of 
May, 1874, wherein you say, “‘ This edition of one of 
the best, if not the best, treatises on the law of bills, 
etc., comes at avery opportune time, and deserves a 
hearty welcome from the profession ;’’ nor the follow- 
ing from the American Law Review of about the same 
date: ‘If there should ever be an attempt to codify 
the whole body of the law, * * * the work of Mr. 
Justice Byles would furnish an admirable model. The 
arrangement is so lucid, the statements of the law so 
concise, there is such an entire absence of that loose 
talk in which inferior writers abound, that the book 
might well be enacted entire by act of Parliament.” 

Side by side with the above may also be placed Mr. 
John Adams, Jr.’s, Doctrine of Equity, and Mr. Thos. 
Starkie’s Practical Treatise of the Law of Evidence, 
in addition to which may be mentioned the invaluable 
treatise by Mr. John Wm. Smith (compiler of Smith’s 
Leading Cases) on the law of contracts, and last, 
though not least in point of merit, Mr. Joshua Wil- 
liams’ as yet unsurpassed “‘ Principles of the Law of 
Real Property, intended as a first book for students in 
conveyancing.” 

These five works, having stood the test of practical 
use in the law schools and the office, are so well known 
that we are somewhat surprised that they were over- 
looked. 

In the course of a somewhat extended correspond- 
ence on this very subject of text-books for law stu- 
dents, Prof. W. C. Robinson, of Yale, writes under 
date of October 12: ‘I have never found a student 
who could not understand what Williams (speaking of 
his Real Property) meant by what he said. Not every 
author is entitled to such praise as that.’’ And Prof. 
J. C. Gray, Jr., of Cambridge: ‘I always take occa- 
sion to recommend Williams on Real Property to the 
students as by far the best treatise upon the subject.” 





Fearing that we have already trespassed too much 
upon your space, we will only add that justice to the 
profession, which is already over-supplied with wn- 
necessary books, would seem to require the correction 


of your statement. 
Yours respectfully, 


PHILADELPHIA, Nov. 14, 1877. 


(Of Byles’ Bills and Notes, Adams’ Equity and 
Williams’ Real Property, we have the very highest 
opinion. They are all works of rare excellence, and 
in some respects unexceptionable as text-books for 
students. But being, iu origin, English, it is found 
necessary to annotate them to adapt them to the 
American student. Now notes invariably interfere 
with the unity of the subject and distract the atten- 
tion. ‘ Notes are often necessary,’’ says Dr. Johnson, 
in his preface to Shakespeare, *‘ but they are neces- 
sary evils. * * * Particular passages are cleared 
by notes, but the general effect of the work is weak- 
ened. The mind is refrigerated by interruption; the 
thoughts are diverted from the principal subjects; the 
reader is weary, he suspects not why; and at last 
throws away the book which he has too diligently 
studied.’’ If a book is used simply for reference, or 
as an index of cases, the objection does not hold, but 
in institutes of law it is peculiarly forceful. As it is, 
we do not know of better text-books than some of 
those our correspondent mentions, but we think it 
possible to make better for the American student.— 
Ep. A. L. J.) 


CONTRACTS EXTENDING PAYMENT BETWEEN MoRrtT- 
GAGEE AND VENDEE OF MORTGAGOR. 


To the Editor of the Albany Law Journal: 

Srr—aA couple of my legal friends desire advice. One 
desires to bring suit. the other to defend the same 
suit. I submit their statement of facts, and such law 
as I have been able to collect, to you. 

John Doe made a mortgage for $1,000 to his old 
friend Richard Roe, upon lands at A, as security col- 
lateral to his bond conditioned for the payment of 
that sum at the expiration of one year. Prior to the 
expiration of the year Doe sold the land to his neigh- 
bor, Styles, who assumed the mortgage and agreed to 
pay it off. Near the end of the year, crops being poor, 
Styles saw Roe and they agreed to let the mortgage 
stand a year, and they put the agreement in writing, 
but didn’t think it worth while to say any thing to 
Doe about it. 

After awhile Doe thought the security was getting 
a little shaky, and so he notified Roe to foreclose or 
else he should claim to be released from any deficiency. 
Roe of course could not foreclose because of the ex- 
tension, and before the year was up the house on the 
land burned, and the land itself depreciated largely. 
The year is now up, for which the extension was given, 
and the question arises, what are the rights of the 
parties? Doe’s lawyer thought he could get him off, 
on the ground that he became surety for Styles, and 
the extension to Styles released him. 

Judge Gilbert, in 10 Humph. 41, appears to have had 
no doubt that there was no release when the grantee 
did not assume the mortgage. We doubted if it 
might not be otherwise if he had, but in the same vol- 
ume, page 66, his associates had no such doubts. Nor 
did the majority of the court in 1 Sup. Ct. (T. & C.) 
620. These decisions go upon the ground that, as be- 
tween the parties, the grantor does not become surety 














THE ALBANY LAW JOURNAL. 


375 








to the mortgagee for the grantee, but that both are 
principal debtors. But the grantee, assuming pay- 
ment as between himself and the grantor, becomes 
the principal debtor, and the latter the surety only. 
8:Hun, 373 (affirmed Ct. of Appeals); 10 id. 66; id. 41. 
And as such surety he has the right to pay off the 
debt, and become subrogated to the rights of the 
mortgagee although (see 8 Hun, above) not bound to do 
so. But (see Russell v. Weinberg, 16 Alb. L. J., No. 
10, p. 164) the notice to foreclose, given by Doe, not 
having been attended to, the mortgagee has lost his 
claim for deficiency. 

We have seen above that he could not have fore- 
closed, for the extension would have been a good de- 
fense, as well probably for the bondsman (1 Sup. Ct., 
T. & C., 620) as for Styles. 

Now, we know that the owner of the bond and 
mortgage need not foreclose it at all, but may sue the 
maker of the bond; and the extension having expired, 
Roe desires to collect his money. He dares not fore- 
close, because: 1st. He cannot make it out of the 
land; 2d. Styles is a bankrupt; and, 3d. Doe cannot 
be held for the deficiency. We have seen that the 
bondsman has not been released by the extension, and 
that we can sue him. Shall we do so? Has he any 
defense, or does the right to waive the foreclosure and 
sue on the bond deprive Roe of the defense he might 
have made if sued in foreclosure, or is there some bad 
law in some of the cases. Incidentally, suppose Roe, 
when the notice was served, had taken his bond and 
mortgage to Doe, and offered to assign it upon pay- 
ment. Would it have been an answer to say, ‘“‘ You 
have extended the time, and I cannot enforce it; I 
desire to protect my rights now, while you prevent 
me from so doing for a year.”’ 

Perhaps there are some “general principles’? ap- 
plicable to the above case, which some of your readers 
will give the others the benefit of. 

Yours, truly, 
Port RicHmMonp, S$. I., 
Nov. 19, 1877. t 


—_—__—_____— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down on Tues- 
day, November 20, 1877: 

Judgment affirmed, with costs— White v. Baxter; 
Barry v. Brune; Wattrick v. Freedman.—— Order 
affirmed, with costs—In re Hone; In re Striker.-——Or- 
der affirmed, without costs —In re Will of Hathaway, 
deceased.—— Order affirmed, without costs to either 
party in this court as against the other — De Ruyter v. 
Lambard.—— Motion granted, with costs up to time 
of making motion, and $10 costs of motion — Chase v. 
James.— Motion denied, with $10 costs—Jones v. 
Anderson; McElwain v. Erie Railway.—— Motion for 
reargument denied, with $10 costs — Hallock v. Dom- 
iny.— Orders of General Term and Special Term 
reversed and report of referee affirmed, and applica- 
tion denied, with costs — Collins v. Collins. 

—_——__>___——- 
NOTES. 

HE November number of the Law Magazine and 
Review contains a number of very interesting 
articles. The leading one by Sir Travers Twiss, on the 
doctrine of continuous voyages as applied to contra- 
band of war and blockade, is a learned discussion of 
the subject, and refers to the authorities, English and 
American. He criticises the conclusion of the United 


SUBSCRIBER. 





States Supreme Court, in the case of The Springbok, 
5 Wall. 1, and arrives at a different one. The view of 
the writer has been sustained by the tribunal known 
as the Mixed Commission in the case of the Circassia 
and it is in accord with that of Hon. Wm. Beach Law- 
rence. We intend when space permits to give the 
article (which was read at the late Antwerp Conference) 
in our columns. Lord Gifford contributes a very read- 
able article on jurisprudence and amendment of the 
law. A well-written memoir of the late Lord Justice 
Mellish, by G. K. Richards, M. A., gives many inter- 
esting reminiscences of that distinguished judge. 
‘* Borough Extension,” is the title of an essay having 
merely a local value. A paper on the ‘ Obligation of 
Treaties,’ by Henry Richard, M. P., also read at the 
Antwerp conference, is the closing article. It is a well- 
considered discussion of the principles which should 
be observed in carrying out treaties, and ought to be 
read by every statesman and student of international 
law. The reviews of decisions, book notices, and 
digests are, as usual, well prepared and valuable. 

A correspondent sends us the following extract from 
a letter written by his brother, now in Constantinople: 
‘* Next term I shall have the seniors in international 
and constitutional law. Toa Turk a court of justice, 
in the American acceptation of the term, is a thing 
unknown. They never finish a cause at the first hear- 
ing, nor do they render an immediate decision; but 
after all the testimony has been offered, the kadi 
(judge) adjourns the further trial of the action until 
some future time, for the known purpose of affording 
the litigants an opportunity of making him presents. 
These he accepts from both parties, and in ninety-nine 
cases out of a hundred the decision isin favor of the 
person whose gift isthe most valuable. There used to 
be a judge named Kaimil Pasha (he is dead now) who 
did not go through the formality of listening to the 
evidence. He was therefore regarded by the common 
people as the most learned kadi that ever lived, for, 
said they, he understood the Koran so thoroughly that 
he could render a decision before a particle of testi- 
mony had been presented by either party. I am going 
to attend a number of trials here, and shall send you 
a full account of the Turkish procedure. The Turks, 
as a general thing, kuow little or nothing of America. 
The other day, however, as I was going to Constanti- 
nople on the steamer from the Black Sea, a Turk, who 
is quite a prominent man in the empire, and had in 
some way learned of the presidential contest in the 
United States, asked me in favor of which party the 
election had finally been decided—the missionary or 
the other one. Being a Democrat, I of course replied, 
“‘The other one.’’—— Mr. C. H. Truax, a frequent and 
welcome correspondent of THE ALBANY LAw JOUR- 
NAL, has an excellent article in Scribner for Decem- 
ber on “Some Precepts for Slandering Safely,” in 
which there is much law lore and nota little legal 
humor. 


The trial of the English detectives has ended in the 
conviction of three of those charged, Meiklejohn, 
Druscovitch and Palmer, and that of the solicitor, 
Froggett, charged with them. The jury recommended 
Meiklejohn and Palmer to mercy. The convicted 
persons were sentenced to two years’ imprisonment 
at hard labor. ——The St. Louis ordinance taxing 
lawyers has been declared unconstitutional.——The 
danger of cross-examination is illustrated by these 
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anecdotes which were told at a meeting of an Irish 
law society. A barrister having been pressed by his 
attorney to ask a witness whether he had not com- 
mitted a certain offense, did so, and was promptly an- 
swered in the negative. ‘* Now you have got your 
answer,” said the attorney angrily. ‘‘ Well, did you 
not oblige me to put the question?”’ “I did,’ said the 
attorney, ‘‘ but you had no right to listen to me.”’ In 
another case an attorney began his cross-examination 
by asking a witness, ‘‘ Upon the virtue of your oath, 
sir, did you not borrow the champagne glasses for your 
wedding breakfast?’’ ‘I did, sir,’ replied the wit- 
ness quite unappalled, “‘ but I was never driven out of 
my house by my wife, as you were.” 

The Chicago Law Institute has 397 members; its 
library contains 9,493 volumes, 1,037 more than last 
year; its income during the past year was, $6,595.07, 
and its expenditure, $5,868.29.——A will bound in 
morocco, with illustrated covers and containing 100 
quarto pages and an index, was offered for probate in 
New York city last week. The amount of property dis- 
posed of by the document is comparatively small. —— 
A question of law was, by consent of counsel at the 
trial of ex-Speaker Carr, in New Orleans, submitted 
to a jury and their finding thereon accepted as bind- 
ing. —— The Corporation Court of Danville, Va., adju- 
dicated the question whether Hayes or Tilden was 
elected president, in determining a controversy about 
a bet last week. The court held Hayes to be legally 
the president.—— The New York City Bar Association 
treasury contained $11,579.53 on the 12th inst. 

Judge Morrill, United States District Judge in Texas, 
was assaulted in the street by an attorney for remarks 
made by him at the trial of a cause before him. 
The consolidation scheme for uniting the interests of 
the Western Union and the Atlantic and Pacific Tele- 
graph companies has met an obstacle in a clause in the 
constitution of Pennsylvania which provides that ‘‘ no 
telegraph company shall consolidate with or hold a 
controlling interest in the stock or bonds of any other 
telegraph company owning a competing line, or acquire 
by purchase or otherwise any other competing line or 
telegraph.’’ —— The stockholders of the Fidelity Sav- 
ings Bank, in Chicago, have been held individually 
liable for the indebtedness of the bank in an action 
recently tried in that city. The decision is of consid- 
erable local importance as determining a number of 
suits brought by creditors of the bank against stock- 
holders. 





It is said that an extensive land suit is about to be 
instituted in the Kentucky courts, involving the pos- 
session of many thousands of acres in Mason, Fayette, 
Bourbon and Campbell counties, including portions of 
the sites of Lexington, Maysville, Paris and Lewis- 
burg. This ownership is claimed by the numerous 
heirs of Robert and Thomas Young, two pioneers from 
Virginia, who explored the western section of Ken- 
tucky in 1773, patenting, pre-empting and purchasing 
large tracts of territory. It is claimed by the Young 
family that the titles to these lands became lost in the 
process of time, by the burning of Lexington court- 
house, containing deeds, in 1800, and in various un- 
known ways; that some of the heirs selling their por- 
tions of undivided property without the knowledge of 
the co-heirs, and thus, with the scattering of the fam- 
ily, their failure to protect their interest, outside 





front of the movement of recovery is William Young, 
a retired Cincinnati dry goods dealer, and grandson of 
the original Robert Young, and he feels confident of 
establishing his claim. His strongest evidence is sev- 
eral ancient deeds, covering about 50,000 acres, but 
many formidable points, especially the statute of limi- 
tation, will be brought to bear against them. These 
lands are in the heart of the “‘ blue grass region,” and 
are worth $100 to $250 per acre. 
————__>___—_ 
BENCH AND BAR. 


John B. Hoffman, late one of the judges of 
the Supreme Court of Appeals, West Virginia, died at 
Clarksburg, on the 18th inst. He resigned his seat upon 
the Bench in June, 1876, owing to ill health. 


Barnard Hill, presiding justice of the Su- 
perior Court, which was in session at Knoxville, Ga., 
on the 6th inst., while conducting a criminal trial, 
died in his seat without a struggle. 


The standing at the bar of Samuel Warren 
was not high, and it was not materially improved by 
that dangerous ornament, the silk of a Queen’s Coun- 
sel. If he was not fully employed asa junior, he cer- 
tainly was seldom retained asa leader. An epigram 
attributed to Sir George Rose supplies probably the 
feeling of the Bar respecting Warren’s deficiency in 
leading business: 


If Warren, though clever, the vainest of men, 
Could use with discretion his songue and his pen, 
His way might be clear to “ Ten thousand a-year,” 
Instead of a brief “ Now and Then.” 


The men in the first rank of the Northern Bar were 
formidable competitors in Warren’s time. I remem- 
ber one case only in which he may be said to have 
conducted first-class business. This was an action in 
‘which aclaimant under Warren's guidance set upa 
title to the extensive properties of Messrs. Bewick and 
Craster. Warren, in this matter, suffered a dreadful 
defeat, and made no impression on the extensivé prac- 
tice cultivated by Knowles, Dundas, Martin, Watson, 
and Atherton. Of these, Knowles and Dundas were 
remarkable men. 


The manners of the bar three hundred years 
ago are illustrated by the following account of the 
trial of Sir Walter Raleigh, appearing in Cassell’s His- 
tory of England for November: Sir Walter pleaded 
not guilty, and Heale, the king’s sergeant, opened the 
case against him, recapitulating the points of the 
indictment; and when ne came to the clause implicat- 
ing Arabella Stuart, he foolishly exclaimed —*‘ As for 
Arabella Stuart, she hath no more title to the crown 
than I have, and I utterly renounce any.”’ Raleigh, 
even in his critical situation, could not restrain a smile 
at this absurdity. Coke then went into the case at 
length, and what he lacked in proof he endeavored to 
supply by the most virulent abuse. He described in 
inflated language the intensions of the agitators of the 
** Bye,” and amongst other things that they meant to 
make proclamation against monopolies, as if that were 
absolute treason. Raleigh calmly reminded him that 
he was not charged with the ** Bye.’’ ‘ You are not,” 
replied Coke; ‘“‘but it will be seen that all these 
treasons, though they consisted of several parts, closed 
in together like Samson’s foxes, which were joined in 
their tails, though their heads were separated.’’ Raleigh 
still insisted that the ‘‘ Bye’’ was the treason of the 
priests and said, ‘‘ what is the treason of the priests 
to me?” “I will then come close to you,” said 
Coke. ‘“‘I will prove you to be the most notorious 
traitor that ever came to the bar; you are, indeed, upon 
the ‘Main,’ but you have followed them upon the 
‘Bye’ inimitation.”” And Raleigh’s pertinent checks 
so enraged the scurrilous lawyer, that he went on 
furiously denouncing Raleigh as a damnable atheist, a 
spider of hell, and the most vile and execrable of trait- 
ors. ‘‘ You speak indiscreetly, barbarously, and un- 
civilly,”’ interposed Raleigh. “ { want words,” shouted 
Coke, *‘ l want words to express thy viperous treasons.”’ 
“True,” replied Raleigh, ‘for you have spoken the 
same things half a dozen times over already.” 
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CURRENT TOPICS. 

| eerenge no one thing during the present year 

has so much interested the bar of this State, 
and every member of it, as the changes occurring 
in the law regulating procedure in civil actions. 
Within the time mentioned we have conducted suits 
in courts of record under three different statutes. 
The old Code of Procedure, with which we have 
been familiar for nearly a third of a century, and 
which was the harbinger of an era of law reform 
that the profession of forty years ago would have 
believed impossible, on the first day of May last, 
unexpectedly to most of us, ceased to exist, and 
an unknown and apparently incomprehensible com- 
pilation, designated as the Code of Remedial Justice, 
took its place. Less than a month this volume of 
mystery nominally governed the action of the courts 
and the attorneys, when the old Code was brought 
back for a brief season. With the opening autumn 
the Code of Civil Procedure, or, as it is familiarly 
called, the New Code, became the law of practice. 
How long this should remain was at first a matter 
of doubt. The bar, as a whole, did not fancy it, 
and if the legislature had been in session, earnest 
petitions for its repeal would have come up from 
practitioners in every part of the State. But peti- 
tions and grumbling would avail nothing, and prac- 
ticing lawyers took the only course that remained 
for them, and went to studying the new statute. 
They found it no very difficult matter to familiarize 
themselves with its provisions, and in doing so, most 
of them became satisfied that it was not so new or 
so strange as they had supposed. The Committee 
on Law Reform at the recent meeting of the State 
Bar Association, reported that a majority of its mem- 
bers ‘‘who had expressed an opinion” were not in 
favor of a repeal of the new Code; but it might be 
of interest to know how many and who of the Com- 
mittee had “expressed an opinion.” While they 
were ‘‘ not prepared to speak with great confidence 
of the merits of all the changes,” they thought that 
‘*the substantial changes are in the main improve- 
ments.” As the Association itself did not disap- 


prove of this conclusion of the Committee, it may be 
assumed that that body is not in favor of repeal; 
and that the bar of the State is also adverse to a 
change back to the old law. We presume, there- 
fore, that the Code of Civil Procedure will be undis- 
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turbed by the coming legislature, except in the way 
of amendment in those parts where experience has 
shown it defective. 


A murder trial is a rare occurrence in the State of 
Vermont, but the few which do take place there are 
accompanied by such remarkable surroundings, that 
each one of them acquires a national reputation. 
Either the murdered man comes back alive, or an 
important witness, who can prove an alibi, turns up 
just in time to snatch the condemned from under the 
shadow of the gallows, or some other startling inci- 
dent astonishes the public. The latest case is that 
of Deacon Smith, who is charged with having, in 
complicity with the wife of a neighbor, of whom he 
had become enamored, poisoned his own wife. 
The accused man, in this instance, after he knew he 
was suspected of the crime, and after steps had 
been taken to investigate the circumstances sur- 
rounding his wife’s death, sent letters to his para- 
mour detailing his feelings and fears, and alluding 
to certain facts known only to the two, and also 
wrote to a chemist who was making tests for poison 
upon the organs of the deceased, offering bribes for 
a suppression of the truth. These communications 
fell into the hands of the authorities, and have been 
published in the newspapers. They afford a remark- 
able picture of the workings of what is known as a 
troubled conscience, and will, in connection with the 
other circumstances of the case, furnish almost con- 
clusive evidence against the accused persons. 


The practice of the law is not supposed to be, as 
a rule, attended with any great personal danger. 
Though counsel in the heat of argument are apt to 
make remarks concerning individuals, which,if made 
out of court, would subject the one making them to 
the risk of an assault, or of a libel suit, those who 
might take offense are liable to give to the invidi- 
ous language only the passing suggestion that the 
attorney using it is paid for doing so, and is only 
earning his fee. Now and then, indeed, a more than 
usually sensitive suitor, or witness, is stirred up, by 
what the lawyer says about him, to offer violence, 
but such encounters, as a rule, end in favor of the 
profession, and counsel are not deterred thereby 
from saying what they deem proper concerning their 
antagonists and those sustaining them. Danger from 
one’s own client is, however, seldom anticipated, 
yet that it is possible is shown by the attack upon 
ex-Attorney-General Martindale, of Rochester, a few 
days ago. This gentleman had appeared for a man 
named Manning in a suit which terminated success- 
fully at the trial, but in which the judgment was 
reversed by the General Term upon grounds fatal 
to Manning’s side. He thereupon desired an appeal 
to be taken to the Court of Appeals, and asked his 
counsel to furnish the necessary security, he himself 
being unable to do so. Mr. Martindale advised 
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against an appeal, and, of course, positively declined 
to furnish any security therefor. The client, upon 
this decision being announced to him, drew a pistol 
and undertook to shoot his counsel. The attempt, 
by chance, did not succeed. The man is said to 
be insane, but this is a kind of insanity that should 
be checked by severe measures. 


The legal profession are, as a rule, more honest 
than those in other callings, but during a year or 
two there have been a number of lawyers who proved 
unfaithful to their trusts. The latest breach of 
trust of importance came to light in New York last 
week, where a well-known attorney is charged with 
misappropriating $130,000 placed in his hands for 
investment. These occurrences show that lawyers, 
like other men, are exposed and sometimes yield to 
temptation. If, however, we take into account 
the large number of persons connected with the pro- 
fession who are intrusted with the funds of others, 
it is a matter of surprise, as well as congratulation, 
that so few fall. One can count on the fingers of a 
single hand the names of those who in the city of 
New York and its neighborhood, during the past 
ten years, have proved unfaithful to the confidence 
reposed in them. Could as much be said with re- 
spect to those following any other calling ? 


The English Court of Appeal has affirmed the 
decision of the Common Pleas Division in the case 
of Dickson v. Reuter’s Telegram Co., L. R., 2 C. P. 
D. 62, that the receiver of a message has no right of 
action against a telegraph company for a mis- 
delivery of or an error in the telegram. The judg- 
ment of the Court of Appeal has not been made 
public save through the newspapers, but it seems to 
rest upon the footing that the contract is between 
the sender and the company, and that the receiver's 
right of action can only be put on the ground of the 
doctrine of false representations. Substantially the 
same conclusion was reached by the Queen’s Bench 
in Playford v. United Kingdom Telegraph Co., L. R., 
4Q. B. 706; 8. C., 2 Alb. L. J. 236. The hardship 
of such a rule is well illustrated by Dickson’s case. 
The plaintiffs were merchants in Valparaiso, being a 
branch of a house in Liverpool. Through the error 
of the company’s clerk, confounding the cipher 
used by them with that used by another house, the 
plaintiffs received a telegram ordering them to ship 
barley at a certain price. The plaintiffs bought 
heavily to fill the supposed order, and as a result of 
the mistake lost nearly £3,000. The American de- 
cisions are the other way, and rightly so, whether 
put upon the ground that the companies are the 
common agents of both sender and receiver; or that 
they are public agents, and owe a duty to the pub- 
lic, or that they are liable to any one injured by 


their negligence or misfeasance. Dryburg’s Case, 35 





Penn St. 298; De Rutte’s Case,1 Daly, 547, and 
Carew’s Case, 15 Mich. 526, are direct authorities in 
favor of a right of action by the receiver of a mes- 
sage, while in a number of other cases the right has 
been unquestioned. We shall publish the judgment 
of the Court of Appeal as soon as we receive an 
authentic copy. 


The half dozen or so women who are anxious to 
become lawyers are in ecstacies over a bill recently 
introduced in Congress giving females the same 
rights as males in respect to practicing as attorneys 
and counselors before the various Federal courts. 
It is possible, indeed probable, that the bill will pass, 
as it will be urged on the ground that, under the 
present system, the discrimination against females 
is both unjust and ungallant, while the main reason 
for its existence, namely, that the interests of suit- 
ors are better served by men, will be diligently con- 
cealed. Congress should leave the matter with the 
courts, where it has heretofore been left. The bar, 
when the whole subject of admission and govern- 
ment is within the control of the courts, is made 
up of better material, occupies a better position, 
and does its work better than when legislative regu- 
lation is undertaken. The experiment of taking 
from the courts their ancient powers in this matter 
has been tried in this State with very poor success, 
and people, bar and bench have welcomed back the 
old system. We trust Congress will not enter upon 
a like experiment. 


The Geneva award gave our government a large 
sum of money which it has found difficulty in dis- 
posing of, at least in a way that satisfied any con- 
siderable number of those claiming to be interested 
in the disposition. The Fishery Commission have, 
however, determined where part of the money shall 
go, by giving $5,000,000 to Canada as compensation 
for the right of our people to fish in Canadian 


waters. 
——_>___—__ 


NOTES OF CASES. 


| the case of Simonton v. First Nat. Bank of Min- 

neapolis, 2 N. W. Rep. 11, decided by the Su- 
preme Court of Minnesota on the 19th of October 
last, one Paine, who was indebted to a society, de- 
posited in a bank certain money for the purpose of 
paying the debt, and took a certificate of deposit 
payable to the order of a third party therefor. This 
was not done in pursuance of any previous arrange- 
ment with the society, or any one in its behalf, and 
it was not known to the society until several days 
thereafter. On the day of making the deposit, and 
after it was made, Paine made a general assignment 
for the benefit of his creditors, and the question 
that arose was, whether the society or the assignee 
of Paine was entitled to the money in the bank. 
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The court held that, as the society had not assented 
to the deposit with the bank, and acquired a right 
to the money before the assignment, Paine’s intent 
to appropriate it to the payment of his debt to the 
society was at that time revocable, and could be 
revoked by any disposition of the money inconsist- 
ent with the appropriation first intended, and that 
the assignment for the benefit of creditors was a 
revocation, The case of Kelly v. Roberts, 40 N. Y. 
482, involved a similar question, and the decision 
was in harmony with that in the principal case. A 
debtor who had sold a stock of goods made an 
agreement with the vendee, whereby the vendee was 
to pay to designated creditors the purchase-price of 
the stock in satisfaction of the debts due them. 
Before the creditors accepted this arrangement, the 
sheriff served ap attachment upoh the vendee, 
claiming the purchase-price of the goods as property 
of the debtor, and his claim was sustained. See, as 
sustaining a similar doctrine, Warren v. Bacheler, 15 
N. H. 129; Wharton v. Walker, 4 B. & C. 163; Scott 
v. Porcher, 3 Merrivale, 651; Wallwyn v. Couts, id. 
707; Dole v. Bodman, 3 Metc. 139; Butterfield v. 
Hartshorn, 7 N. H. 845. 


In the case of Malone v. City of Toledo, 28 Ohio 
St. 643, certain real estate was appropriated in fee 
by the State, through its commissioners, for the pur- 
poses of a canal, Statutes subsequently passed gave 
the city of Toledo, within whose limits the land 
was situated, power to enter thereupon and occupy 
the same for the purposes of a highway or street, 
and lay water-pipes and build sewers, and also re- 
leased to the city all the right of the State in such 
land. The court held that it was within the power 
of the legislature to authorize a change from one 
public use to another of a like kind, and that the 
former owner of the land taken could not contest 
the right of the city on the ground that the change 
of the use was authorized, and had terminated the 
public interest in the property. See, as upholding 
a similar doctrine, People v. Kerr, 27 N. Y. 188, 
where it is said that ‘‘a strong inclination is appa- 
rent to hold that, when the fee in the public way is 
taken from the former owner, it is taken for any 
public use whatever to which the public authorities, 
with the legislative assent, may see fit afterward to 
devote it in furtherance of the general purpose of the 
original appropriation.” So, also, in Lex. & Ohio R. 
R.v. Applegate, 8 Dana, 289, the principle is laid down 
that, although highways may not be applied to pub- 
lic or private use, incompatible with the ends for 
which they were established, yet they may be ap- 
plied to other public purposes than those originally 
contemplated. But a different rule appears to apply 
where only the use of the lands for a certain pur- 
pose is acquired, the fee remaining in the owner. 





Heard v. City of Brooklyn, 60 N. Y. 242. Here land 
was acquired for a railroad, and the legislature au- 
thorized a conveyance of the same to the city of 
Brooklyn for the purpose of a street, and it was 
held that by such conveyance the railroad company 
only relinquished its right, and the owners of the fee 
were thereupon entitled to enter and take possession. 
See, also, upon the general subject, Wager v. Troy, 
ete, R. R. Co., 25 N. Y. 626; State v. Maine, 27 
Conn. 641; H & Q. B. & T. Oo. v. Norfolk, 6 Ala. 
853; Heath v. Barnum, 49 Barb. 496. 


The effect of alterations made in a will by a tes- 
tator after execution, and the presumption, in the 
absence of evidence, as to the time when such alter- 
ations were made, was the question under consider- 
ation in the case of Duffy v. Duffy, 11 Ir. L. T. 
Rep. 127, recently decided by the Irish Court of 
Appeal, where, in a will offered for probate, there 
were a number of interlineations in the handwrit- 
ing of the testator, and erasures evidently made by 
him. The court lay down the rule that in order to 
justify the admission of an alteration to probate, 
there must be evidence that it was made before the 
execution of the will, though such evidence may be 
either internal, that is, appearing from the will itself 
or external, and it may be direct or circumstantial; 
that is to say, the presumption is against the altera- 
tion being made before execution. In Doe v. Palmer, 
L. R., 16 Q. B. 746, it is held that the presumption 
is that alterations are made subsequent to execution, 
and they should be rejected from probate. See, 
also, Moore v. Moore, 6 Ir. R. Eq. 166; In goods of 
Duffy, 5 id. 506; Simmons v. Rudall, 1 Sim. (N. 8.) 
115; Williams v. Ashton, 1 Johns, & Hem. 115. The 
result of all the cases seems to be that, in the absence 
of all evidence on the subject, interlineations and 
erasures are to be rejected from probate, either be- 
cause, as it is generally held, the law presumes such 
alterations in a will as distinguished from a deed to 
be made after execution, or because the law throws 
on the person who claims the benefit of such altera- 
tion the burden of proving that it was made before 
execution. See cases supra, and Cooper v. Beckett, 
4 Moo. P. C. 0.419. The case of Quinn v. Quinn, 
1 T. & C. 437, is an interesting case on this subject. 
There the testator made extensive alterations in his 
will after he had executed it, changing legacies and 
one of the executors. It was claimed that if these 
alterations were invalid to accomplish the purpose 
designed by them, they at least operated as a par- 
tial revocation of the will. The court held that the 
will as originally executed should be admitted to 
probate. See, also, Jackson v. Holloway, 7 Johns, 
394; McPherson v. Clark, 3 Bradf. 92; Onions v. 
Tyre, 1 P. Wms. 343; Short v. Smith, 4 East, 
419; Will of Penneman, 18 Am. Rep. 368, and note 
at p. 376. 











CHARLES SUMNER. 


7 recent publication of the Memoirs and Letters 

of Charles Sumner, by Edward L. Pierce, one 
of his executors, has revived pyblic interest in one 
of the most gifted, cultivated and influential of 
American statesmen. Although Sumner never 
ranked, and perhaps never would have ranked, as 
a great lawyer, even if he had not early devoted 
himself exclusively to politics, yet the story of his 
youthful legal career may be studied not only with 
interest, but with profit. It may be remarked here, 
that his letters collected in these volumes, and filled 
with reminiscences of English and American judges 
and lawyers, afford a delightful recreation for our 
profession; indeed, we do not now recall any legal 
reminiscences so interesting. We hope at a future 
day to make an excursion through these letters for 
the benefit of our readers, but at present we must 
content ourselves with a few remarks upon Sumner’s 
characteristics as a lawyer, derived mainly from 
these volumes. 

It is evident, in the first place, that Sumner had 
no original love for the law, except as a science, but 
that his leaning was toward literature. Choosing 
the law, however, as the more available profession, 
he cultivated the theoretical and speculative side of 
it rather than the practical. The bent of his mind 
and the course of his studies fitted him rather for a 
legal professor and writer than for a champion of 
causes in the real strife of courts, for a jurist rather 
than an advocate. His disposition to engraft litera- 
ture on law was early exhibited. At the age of 
twenty, while still in college, he writes thus: 

**T look upon a mere lawyer, a reader of cases, 
and cases alone, as one of the veriest wretches in 
the world. Dry items and facts, argumentative re- 
ports and details of pleadings must incrust the mind 
with somewhat of their own rust. A lawyer must 
be a man of polish, with an omnium gatherum of 
knowledge. There is no branch of study or thought 
but what he can betimes summon to his aid, if his 
resources allow it. What is the retailer of law facts 
by the side of the man who invests his legal acquisi- 
tions in the fair garments of an elegantly informed 
mind? Every argument of the latter is heightened 
by the threads of illustration and allusion which he 
weaves with it.” 


So early was developed that love of letters which 
made of Sumner one of the most accomplished schol- 
ars in general literature which our country has 
owned. A little later, after he had entered Harvard 
Law School, he gives more fully his ideas of the law 
and the lawyer: 

**T had rather be a toad, and live upon a dun- 
geon’s vapors, than one of those lumps of flesh that 
are christened lawyers, and who know only how to 
wring from obscurities and quibbles that justice 
which else they never could reach; who have no 
idea of law beyond its letter, nor of literature be- 

ond their term reports and statutes. If I am a 





wyer, I wish to be one who can dwell upon the 
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vast heaps of law matter as the temple in which the 
mony of right has taken its abode; who will aim, 
beyond the mere letter, at the spirit—the broad 
spirit of the law, and who will bring to his aid a 
liberal and cultivated mind. Is not this an honest 
ambition? If not, reprove me forit. A lawyer is 
one of the best or worst of men, according as he 
shapes his course. He may breed strife, and he may 
settle dissensions of years. But when I look before 
me and above me, and see the impendent weight, — 
molem ingentem et perpetuis humeris sustinendam,—I 
incontinently shrink back. Book peers above book; 
and one labor of investigation is gone through only 
to show a greater one. The greatest lawyers, after 
fifty years of enfolding study, have confessed with 
the Wise Man that they only knew that they knew 
nothing.” “And here is the place for hope,— 
though we cannot mount to the skies, or elevate our- 
selves from mother earth, yet we can reach far above 
those around us, and look with a far keener gaze.” 
‘* A lawyer must know every thing. He must know 
law, history, philosophy, human nature; and if he 
covets the fame of an advocate, he must drink of 
all the springs of literature, giving ease and elegance 
to the mind, and illustration to whatever subject it 
touches.” 


Really, young Sumner sets himself a high mark, 
and has his full share of conceit. These brave 
words of a boy of twenty remind us of a conversa- 
tion that once took place in our hearing. A young 
law student had been delivering himself very much 
after this same fashion, when an old lawyer, who 
heard him, observed, ‘‘So you’re studying for a 
lawyer, eh?” The youth answered yes. ‘‘Ah!” 
said the old man, solemnly wagging his head, 
‘*you’re making a great mistake; a young man of 
your parts ought not to study for any less than a 
judge.” Young Sumner was “studying for a judge.” 
Doubtless a few falls in the justices’ courts would 
have taken some of this conceit out of him, and in- 
deed, later in life he desponded of his success at the 
bar. At the age of twenty-six, however, we find 
him giving the following advice to a younger law- 
yer, which we venture to say cannot be excelled in 
wisdom: 


‘Let me suggest, then, that you should not hesi- 
tate to propose to yourself the highest standard of 
professional study and acquirement. Be not de- 
terred by its apparent impracticability, but strive 
zealously, and you will be astonished at the progress 
you make. If you place a low standard at which 
to aim, you will not surely rise above it, even if you 
reach it; whereas failing to reach a higher mark 
may be full of honor. In plain language, determine 
to master the whole compass of law, and do not 
shrink from the crabbed page of black-letter, the 
multitudinous volumes of reports, or even the gigan- 
tic abridgments. Keep the high standard in your 
mind’s eye, and you will certainly reach some desir- 
able point. I am led to make these suggestions 
from knowing, from my experience with law stu- 
dents, that the whisperings of their indolence and 
the suggestions of practitioners with more business 
than knowledge, lead them to consider that all proper 
professional attainments may be stored up with very 
slight study. I know from observation that great 
learning is not necessary to make money at the bar, 
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and that, indeed, the most ignorant are often among 
the wealthiest lawyers; but I would not dignify 
their pursuit with the name of a profession,—it is 
in nothing better than a trade. And I feel per- 
suaded, from the honorable ambition which charac- 
terizes you, that you would not be content to tread 
in their humble track. Pursue the law, then, as a 
science; study it in books, and let the results of 

our studies ripen from meditation and conversation 
in your own mind. Make it a rule never to pass a 
phrase, or sentence, or proposition which you do not 
understand. If it is not intelligible,—so, indeed, 
that a clear idea is stamped upon your own mind,— 
consult the references in the margin and other 
works which treat of the same subject; and do not 
hesitate, moreover, to confess your ignorance or in- 
ability to understand it, and seek assistance from 
some one more advanced in the pursuit. In this 
way you will gradually — per intervalla ac spiramenta 
temporis — make advances and clear the way. You 
may seem to move slowly at first; but it is like the 
tardy labor of fixing the smooth rails on which the 
future steam car is to bowl through the country. 
I would not have you understand that I am a devo- 
tee of authorities. There are few, I flatter myself, 
who are more disposed than I am to view the law 
as a coherent collection of principles rather than a 
bundle of cases. With me, cases are the exponents 
of principles, and I would have you read them in 
order to understand the principles of law and the 
grounds of them. The best way, therefore, of read- 
ing them is in connection with some text-book, fol- 
lowing the different references in the margin to their 
sources, and thus informing yourself of the reasons 
by which the principles are supported. The most 
‘mportant cases in which some principle has been 
lirst evolved, or first received a novel application, 
are called ‘leading cases,’ and all these should be 
read with great attention. These are the caskets of 
the law, containing the great fundamental principles 
which are applied in numerous subsequent cases of 
less impression.” 

He also advises his correspondent to study the 
characters of reporters and judges, to study legal 
biography, legal bibliography, and the Norman or 
law French. This was not mere empty advice. He 
read law day and night, and especially at night, for 
then he thought ‘‘the dry bones of our science 
sparkled with phosphorescent light.” Mentor knew 
all that he prescribed for Telemachus, and Charles 
Sumner was probably at thirty the most accom- 
plished lawyer, so far as law books and literature 
can make a lawyer, to be found at his age in the 
United States: His marvelous acquirements com- 
mended him to the intimate and life-long friendship 
of Story and Greenleaf. He was selected by the 
former to report his decisions in the United States 
Circuit Court. He gave instruction at the Harvard 
Law School, at the age of twenty-three, in the place 
of Story, when the latter was absent on official busi- 
ness at Washington; and it was one of Story’s 
fondest anticipations that Sumner should succeed 
him in the law professorship at Harvard. He carly 
became a distinguished writer on legal topics, and 
his contributions to the American Jurist may still be 
read with interest. The speculative turn of his 
mind was evinced in one of these articles, entitled 





‘¢The Number Seven,” ‘‘a curious enumeration of 
the instances in which this charmed number reap- 
pears in Scripture, history, mythology, astronomy, 
philosophy, law, and the periods of human life,” 
the upshot of all of which learning was the remark- 
able fact that there were seven law journals in the 
United States, which the writer proceeded to re- 
view! Vesey’s Reports, mainly edited by Sumner, 
are a highly respectable monument to his learning. 
Not satisfied with the sources of law learning in 
this country, he went abroad at the age of twenty- 
six, and spent several years in study and travel, at- 
tending lectures on the civil law in Paris, and ac- 
quiring an intimate acquaintance with the great 
English and French lawyers, judges and jurists. 
No other young American except Ticknor was ever 
received abroad with such distinction. 

The question now arises: Did Sumner succeed at 
the bar according to his merits and wishes? The 
answer must be negative. Clients distrusted his 
practical abilities, Mr. Pierce says: ‘‘ According 
to tradition, he weighted his arguments with learn- 
ing where a skillful handling of testimony would 
have been most effective, and was not gifted with 
the quickness of perception which is as essential in 
the court room as in the field.” So, from his return 
from Europe until 1845, he maintained only a me- 
dium position at the bar. All this time he had a 
positive distaste for politics. On the 4th of July, 
1845, an incident occurred which probably deter- 
mined his future career. Invited to deliver the ora- 
tion at Boston, at the age of thirty-four — his first 
public effort —on the anniversary of a nation’s in- 
dependence, achieved by arms, within the sound of 
the bell of the “Old South Church” and the cannon 
of the United States forts and navy yard, and in 
sight of Bunker Hill Monument, pointing to the 
skies from the field of the first great battle in the 
war of independence, before an audience composed 
in great part of regular and citizen soldiery, this 
audacious, original and eloquent young man pro- 
nounced that most magnificent of peace orations, 
“The True Grandeur of Nations.” This was the 
most famous of Fourth of July utterances. It evoked 
a perfect storm of applause and abuse. The world 
rang with the orator’s words. From that moment 
he was celebrated at home and abroad. From that 
moment he ceased to be Charles Sumner, the pro- 
found, but unsuccessful lawyer, and became Charles 
Sumner, the statesman and reformer. From that 
moment our profession recognized, as he himself 
seemed to recognize, his true vocation. When we 
contemplate the grand and historic figure of this 
champion of human freedom and civilization, may 
we not take pride in the fact that he was a lawyer, 
and may we not claim that the principles for which 
he suffered social ostracism and a lingering death 
were derived from his study of the most ennobling 
of professions ? 














SOME RECENT DECISIONS — 21st AMERICAN. 


E look for the issues of this series with about as 
much interest as our grandfathers used to 
expect a new Waverly. The present volume is 
culled from thirty-five volumes of reports of the 
States of Arkansas, California, Connecticut, Flor- 
ida, Georgia, Indiana, Kentucky, Louisiana, Massa- 
chusetts, Minnesota, Missouri, Nevada, New York, 
North Carolina, Pennsylvania, Vermont and Vir- 
ginia, — an unusually large number of volumes, and 
forming one of average interest and usefulness. A 
good deal of the law here presented comes from 
what was only a few years agoa ‘‘ wild-cat” region, 
but the law has but little of the crudity natural to a 
new country. On the contrary, some of the best 
opinions in the volume come from the new States. 
If there is any noticeable exception to this remark 
it will be found under the head of criminal law. 
Under the title of criminal law this volume con- 
tains a good deal that is curious, astonishing and 
amusing. A curious conflict occurs between the 
laws of Pennsylvania and that of Louisiana, upon 
the question whether it is necessary to ask a person 
convicted of a crime, before sentence, if he has 
any thing to say why sentence should not be pro- 
nounced. In McCue v. Commonwealth, 78 Penn. St. 
185, a capital case, this formality was held essential, 
and its omission fatal; while in State v. Taylor, 27 
La. Ann. 393, a case not capital, the contrary was 
held, the court saying that it was usual, but not 
necessary. One would naturally suppose that if 
there is any particular virtue in the form it would 
be as appropriate in case of a sentence of imprison- 
ment for life as in a capital sentence. But criminal 
law is a very capricious and unaccountable thing. 
Another curious case is Jenkins v. State, 538 Ga. 33. A 
prisoner burned a hole in the guard-house where he 
was confined, for the purpose of escaping, and with 
no intent to consume or generally injure the building, 
Held, not guilty of an attempt to burn a house. 
This seems rather more humane than the contrary 
doctrine, in Luke v. State, 49 Ala. 30; 20 Am. Rep. 
269, on which we commented in our remarks on the 
latter volume. Another rather curious case is Stern 
vy. State, 58 Ga. 229. The keeper of a billiard table 
was indicted for permitting an infant to play bil- 
liards thereon without the consent of his parent or 
guardian. Held, that if defendant honestly believed 
from the infant’s appearance, and his answers to 
questions, that he was of full age, there could be 
no conviction. An astonishing decision is that 
in Commonwealth v. Jackson, 11 Bush (Ky.), 679, 
which declares that in a prosecution for bigamy, 
proof of an actual marriage is not necessary, but 
proof that the prisoner has admitted the double 
soft impeachment will fix him. (This seems 
rather in conflict with Schwarte v. Commonwealth, 
27 Grattan (Va.), 1025, also reported in this vol- 
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ume. There the defendant having testified to 
certain matters, afterward stated that he had swern 
falsely, and on a re-examination testified to the con- 
trary of his first testimony. Upon indictment for 
perjury, held, that his own statement was not suffi- 
cient to convict him.) Still more astonishing is the 
decision in State v. Graham, 74 N. C. 646. There 
an officer, who had arrested a prisoner charged with 
larceny, compelled him to put his foot in a track 
near where the larceny was committed, and testified 
as to the result of the comparison. Held, that the 
evidence was not procured by duress, and was com- 
petent. The court put the case of the question of 
identity of a person accused of murder, who ap- 
pears on the trial with a mask, and ask if the court 
may not order its removal in order to enable a witness 
to testify whether or not he is the criminal. That 
is a very illogical comparison, for there the accused 
is adopting an artifice to evade justice, and of 
course the law may counteract such a precaution. 
The court may as well compel him to show his face, 
which he hides, as his whole body, if he secretes that. 
But the case under discussion is more nearly like 
that which arose in this State, where a woman ac- 
cused of suffering an abortion to be procured on 
herself was compelled by the officers to submit to a 
surgical examination, and a conviction on such evi- 
dence was set aside. If the matter were not seri- 
ous, we might claim that if comparison of “ hands” 
is illegal, comparison of feet ought to be, and 
we do think that in this case the court as well 
as the prisoner ‘‘put their foot in it.” We now 
come to an amusing case, State v. Neely, 74 N. ©. 425. 
A negro, seeing a white woman passing alone 
through a piece of woods, gave chase to her, crying 
out to her several times to stop. She ran, until she 
was ‘‘out of the woods,” and in sight of a dwelling- 
house, when the negro, not having overtaken her, 
ran back into the woods. Held, sufficient to sustain 
a conviction for assault with intent to commit a 
rape. Counsel argued in vain that it did not appear 
that the darkey had any guilty purpose, or that his 
purpose might have been murder or robbery rather 
than rape. His color was against him. We think 
the opinion of the court, from which, we are glad 
to say, two judges dissented, is one of the most 
extraordinary on record. The court say: ‘‘ For my 
own part, I think the evidence plenary, and had I 
been on the jury, would not have hesitated one 
moment. I see a chicken cock drop his wings and 
take after a hen; my experience (sic) and observation 
assure me that his purpose is sexual intercourse ; no 
other evidence is needed.” We are happy to see, 
however, that the judge gives even the ‘‘ rooster” 
the benefit of the doubt, for he continues: “‘ Whether 
the cock supposes that the hen is running by female 
instinct to increase the estimate of her favor and 
excite passion, or whether the cock intends to carry 
his purpose by force and against her will, is a ques- 
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tion about which there may be some doubt, as for 
instance, if she is a setting hen, and makes fight, not 
merely amorous resistance.” ‘Upon this case of 
the cock and the hen, can any one seriously insist 
that a jury has no right to call to their assistance 
their own experience and observation of the nature 
of animals, and of male and female instincts?” 
This knowledge of the nature of man, derived from 
experience and observation, the judge grandly ob- 
serves, ‘‘ isthe corner stone on which the institution 
of trial by jury rests.” Then he winds up with this 
unanswerable syllogism: “The prisoner had some 
intent when he pursued the woman. There is no 
evidence tending to show that his intent was to 
kill or rob her; so the intent must have been to have 
sexual intercourse.” (How if it had been to in- 
quire his way, or ask for something to eat?) So 
the jury, “‘considering that he was a negro,” and 
the woman’s flight, and the prisoner’s retreat, and 
the sexual instinct, “and the repugnance of a white 
woman to the embraces of a negro,” had some evi- 
dence to find that the intent was to commit a rape. 
And so on the fowl presumption raised by the court, 
the unfortunate Othello suffered, without even find- 
ing out whether Desdemona, like Barkis, was 
‘¢ willin’.” We must say we think Lynch law is 
about as good as this. But, of course, as the suf- 
ferer was nothing but a “nigger,” the case is awfully 
funny. Another case of a rather entertaining char- 
acter is State v. Ward, 43 Conn. 489. A person in 
the night season entered a dwelling-house without 
breaking, for the purpose of stealing, but broke out 
in making his escape. Held, burglary at common 
law. 

In Vermont, we notice, with interest, the case of 
Ferriter v. Tyler, 48 Vt. 444. A school committee, 
authorized by statute to adopt all requisite regula- 
tions, excluded children from the school for absence 
contrary to the rules. This was held valid, although 
the absence was pursuant to the command of their 
Roman Catholic parents and their priest, and for the 
purposes of keeping a religious holyday of the 
church. 

In Arkansas, we note the case of Wilson v. Teb- 
betts, 29 Ark. 579. One of several sureties for 
a debt notified the creditor, on the maturity of the 
debt, to sue the principal debtor within thirty days, 
which he failed to do, whereby, by statute, that 
surety was discharged, Held, that the sureties who 
had given no notice remained liable. 

In Missouri, the case of Doss v. Missouri, Kansas 
and Texas Railroad Co., 59 Mo, 27, is noticeable. 
Plaintiff went on board defendant’s railroad train, 
not as a passenger, but to find seats for some female 
friends in his charge. The train started before he 
could get off, and in getting off he was injured. 
The defendant was held liable. In Snidell v. Rokes, 
60 Mo. 249, a promissory note, payable on condi- 
tion that the payee abstain for a certain time from 





the use of intoxicating liquors, was held valid. 
This reminds us of the case, in Illinois, of Phéllips 
v. Myers, upon a promissory note running as follows: 
‘*For value received, one day after I, at any time, 
become intoxicated or drunk, or mistreat or abuse 
Minnie Myers, I promise to pay toS, M. Phillips the 
sum of six hundred dollars for the use of Minnie 
Myers, with ten per cent interest from maturity till 
paid.” Minnie was the maker’s wife, and had sued 
him for divorce, and the note was given in consid- 
eration of the discontinuance of the suit, and her 
returning to live with him. As might have been 
prophesied, the note ‘‘matured,” and it was held 
valid. We believe these two cases are a fair offset 
to each other, in pronouncing upon the comparative 
force of the passions of avarice and gluttony. 
We shall take up this volume again. 


————— 
A NOTABLE WILL CASE. 


Lonpon, November 15, 1877. 


N Monday Vice-Chancellor Malins had a case before 
him which, if it ever reaches a decision on the 
merits, will take rank as one of the most important 
illustrations of the doctrine of interpretation of wills. 
Knole was the seat of the Earls and Dukes of Dorset 
from the time of the first Earl, Queen Elizabeth's 
cousin and Lord High Treasurer, down to the time of 
the Duke who died between thirty and forty years ago. 
The Sackville family then came to be represented by 
two sisters, daughters of the third Duke— Lady De 
La Warr and Lady Amherst; and Knole fell to the lot 
of the latter, who was childless, while Lady De La 
Warr had several sons. In order to keep the name and 
fame of Sackville associated with Knole, apart from 
all Other connections, the Queen was induced to revive 
the Barony of Buckhurst, which was the first Peerage 
in the Sackville family, and to create Lady De La Warr 
Baroness Buckhurst, with remainder to her second 
son, and a proviso in the patent that if the second son 
succeeded to the De La Warr title, the Barony of 
Buckhurst should pass to the next son, and so on, so 
that the Barony of Buckhurst should constitute a dis- 
tinct family; Lady Amherst engaging, on her part, to 
settle Knole on similar limitations, so that the estate 
should pass as the Barony was intended to pass. This 
was in 1864, and Lady Amherst, while the deeds of 
settlement of the estates on the Buckhurst title were 
being prepared, made a codicil to her will directing her 
trustees, in case she should die before the deeds were 
finished, to ‘‘settle the estates in a course of entail to 
correspond as near as might be with the limitation of 
the Barony of Buckhurst.” The Jady died before she 
could execute a settlement of the estates. In March, 
1866, the Court uf Chanvery was applied to touching 
the form of a settlement to be drawn up in accordance 
with the codicil of the deceased lady’s will. The third 
son of Lady De La Warr resisted the settlement, and 
the case went to the House of Lords, which, in 1870, 
ordered a settlement to be made with a shifting clause, 
in exact accordance with the words of the clause in 
the patent of Peerage; but the Lords distinctly de- 
clined to express any opinion as to the validity of the 
clause in the patent. Lady Amherst had ordered the 
property to be settled in a course of entail to corre- 
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spond with the limitations of the Buckhurst Barony, 
and the Lords showed how this was to be done, but 
they went no further. 

Lady De La Warr died, and her second son succeeded 
to the Barony and the property; but on his eldest 
brother dying childless, he became Lord De La Warr, 
and his next younger brother claimed the estates and 
Barony of Buckhurst. He obtained possession of 
Knole, but when the validity of the shifting clause in 
the patent came before the Lords, sitting as a commit- 
tee of privileges, they decided that the Crown had no 
power to create a Peerage shifting about in the way 
proposed, and they accordingly determined that 
though Lord Buckhurst had become Lord De La Warr, 
he remained Lord Buckhurst also. Part of the design 
of the sisters was thus frustrated, but Knole still 
remained with the next brother, and the Crown has 
been advised to create him Lord Sackville. 

Lord De La Warr dissented from this arrangement, 
and it was insisted, on his behalf, before the Vice- 
Chancellor, that since the Barony of Buckhurst did 
not pass to his brother, neither did the Knole estates: 
that the failure of the shifting clause in the patent 
makes the shifting clause in the settlement to fail also. 
It was the intention of Lady Amherst that the prop- 
erty and the Barony should go together, and they 
must remain together. Vice-Chancellor Malins so far 
assented to this argument as to say, that ‘‘ Lady Am- 
herst did intend these estates to go with the Barony of 
Buckhurst, and that Knole park and the rest of the 
property ought to belong to Lord Buckhurst, though 
he is now Lord De La Warr;”’ but the decision of the 
Lords in 1870 is too strong for him, and he has rejected 
the claim, leaving the claimant to prosecute it else- 
where if he is so disposed, and, thus encouraged, he 
will probably pursue it until it again reaches the House 
of Lords. 

The arguments against Lord De La Warr’s conten- 
tion and the admission of Sir Richard Malins are yery 
well set forth in the following extract from the Times - 

“It is no doubt true that Lady Amherst did intend 
the Knole estates to go with the Barony of Buck- 
hurst; but this is only part of the truth. Another 
portion was supplied by Lord Cairns in 1870:—‘The 
testatrix designed to endow the Buckhurst Peerage, 
but she designed to endow it as a separate Peerage.’ 
The committee of privileges have decided that it 
cannot be kept apart as a separate peerage, and the 
design to endow it in this character cannot be stretched 
into a design to endow it as a peerage held in 
union with an older earldom. The contention of Lord 
De LaWarr is, from this point of view, inadmissible. 
It does not n ly follow that the contention of 
Lord Sackville is sound. Lady Amherst meant the 
Buckhurst Pee and Knole to go together in a par- 
ticular course. é law will not allow the peerage to 

in that course, and it has gone elsewhere; but this 
iversion of the peerage out of the course contem- 
plated by the testatrix will not drag her property into 
another course along with it. The intention failing in 
respect of the peerage may remain good in respect of 
the property. The law imposes no obstacle to the ful- 
fillment of the intention in this direction, if apt words 
have been used to expressit. If apt words were not 
oer, the result would be an regen Re the part 
of y Amherst in this respect, so that Knole would 
pe to her real representatives. The language of 
ord Cairns, in 1870, suggests a doubt whether, in the 
events that have happened, this would not be, in his 
opinion, the conclusion of the whole matter. We 
should rather be disposed to think that the language 
of Lady Amherst’s codicil was sufticiently precise, and 
that her indication of the line of devolution of her es- 
tates did not stand or fall with the failure of the Barony 
to pass in the same course of descent; but this is a point 
which may be left to the argument of many learned 
counsel and the judgment of many learned judges.” 





OBITER DICTA. 
Interesting romances — The novels of Justinian. 


Leading principles of lynch law —a cord and satis- 
faction. 


We wonder if Mr. Brightly would take it as a com- 
pliment if one should say of him that “he can digest 
like an ostrich?”’ 


** One book,’’ says Phillip, ‘“‘ well digested, is better 
than ten hastily slobbered over,’ and we commend the 
remark to digest makers. 

A lawyer advertised for a clerk ‘* who could bear con- 
finement,’’ and received an answer from one who had 
been seven years in jail. 

In these Murphy times it should not be forgotten 
that Richard III was in favor of a prohibitory law. 
He stopped King Henry’s “ bier.”’ 

A lawyer went into a barber shop to procure a wig. 
In taking dimensions of the lawyer’s head, the barber 
exclaimed, ‘* Why, how long your head is, sir?’ ‘* Yes,” 
replied the legal gentleman, ‘‘we lawyers must have 
long heads.’’ The barber proceeded about his vocation, 
but at length exclaimed, ‘‘ Why, sir, your head is as 
thick as it is long!’’ Blackstone winced. 

The New York Times, the other day, said that How- 
ard’s Practice Reports and Howard’s United States 
Reports ‘‘ were by the same author,”’ which is nearly 
as bad as Bayard Taylor’s speaking of the efforts of 
the “‘Quincy statesman’’ in Teutonic literature be- 
cause a Mr. Charles F. Adams was the author of 
‘* Leedle Yawcob Strauss.”’ 

At the meeting of the State Bar Association Mr. 
Shepard proposed that the Association have a seal 
bearing the head of Chancellor Kent and the legend, 
* Deus optimus maximus legislator solis.’’ But what- 
ever may be thought of the Chancellor’s head, we 
would most respectfully suggest to the committee that 
a much more appropriate motto would be ‘swum 
cuique.”’ 

——__>__——_——— 
THE LAW OF DESCENT. 

'T HE Kansas law of descent passes the entire estate,real 

and personal,of a deceased husband or father to the 
wife and children, one-half to her and the other half 
to them. If there be no children, then the entire 
estate goes to the wife. The statute of wills prevents 
the husband from willing away from his wife, without 
her written consent, any portion of his estate to which 
she would be entitled if he died intestate. So that a 
man having children cannot, by will, deprive his wife 
of more than half his estate; having no children, can 
deprive her of none of it. Barry v. Barry, 15 Kans. 
587. 
This last provision is an outrage, was probably an 
oversight on the part of the legislature, and will doubt- 
less be corrected by the present commission of revision. 
But is not the first part wise, that a husband shall not 
be at liberty to will away from his wife more than half 
his property? And if the whole matter of wills is not 
a mistake, would it not be wise to prevent either wife 
or child being deprived, by will, of all of the husband or 
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father’s estate? If, for instance, one-half his estate 
was beyond his power of disposal by will, and passed 
in certain fixed proportions to his heirs, would not the 
disposition of property be ordinarily as wise and just 
as now, and would not a vast amount of that disgust- 
ing and disgraceful litigation, of which the present 
Vanderbilt will contest bids fair to become a chief ex- 
ample, be avoided? If such had been the law in New 
York two years ago, would the public now be threat- 
ened with that insight into the private life of the Van- 
derbilt family, which has been paraded in all the papers 
from Maine to California? Again, would not such a 
aw tend to prevent that transmission of estates which 
has been always regarded as against the genius of our 
institutions? The estate built up in one generation is 
scattered in the next; such has been the rule hitherto. 
But there is growing a desire to perpetuate unbroken 
from generation to generation a family fortune. The 
Astor and Vanderbilt estates are instances. Would 
not the public weal be promoted and the best interests 
of society subserved by a division of such vast inher- 
itance among all the children rather than by a trans- 
mission in bulk to one? B. 


———_@—_—_— 


INNKEEPER— LIABILITY FOR LOSS OF PROP- 
ERTY OF GUEST. 


ENGLISH COURT OF APPEAL. 


SPICE v. Bacon. 


Plaintiff, a guest at defendant’s inn, retired without lock- 
ing the door of hisroom. During the night his watch, 
money and other property, which had been left upon a 
chest of drawers near the door, were stolen. 

By section 1 of 26 & 27 Vict., it is provided, that no inn- 
keeper shall be liable to make good = of propert; 
brought to his inn, except when such property shall 
have been “stolen, lost, or injured through the willful 
act, neglect, or default of such innkeeper, or any ser- 
vant in his employ.” 

Section 3 of said act requires the innkeeper to exhibit a 
poy | of section 1 in a conspicuous part of the entrance 
to hisinn. Defendant caused a notice, purporting to be 
a “4 of section 1, to be placed in the entrance to his 
inn, but the word “act” was omitted. 

Held, (1) that the innkeeper was not protected by the stat- 
ute; (2) that the question of negligence was properly 
left to the jury. 

CTION against an innkeeper to recover the value of 
property stolen from the plaintiff while staying 

at the inn. The facts appear sufficiently from the 
head-note to this report, and the judgments of the 

Court of Appeal, post. 

At the trial before Kelly, C. B., the learned judge 
left two questions to the jury: 

1. Was the plaintiff guilty of negligence, or any 
breach of duty, in not locking his door, which caused 
or materially conduced to the loss of his property? 
Answer: Yes. 

2. Did the loss arise from the willful default of the 
defendant or his manager, in not searching the porter 
or the servants, the porter having proved that nobody 
else was in the house except two gentlemen above sus- 
picion? Answer: No. 

The learned judge afterward ruled that there was no 
evidence of negligence on the plaintiff's part, and 
entered judgment for him. 

Defendant now moved in the Court of Appeal to 


have the judgment entered for him. 


Grantham, Q. C., and J. H. Johnstone (R. E. Webster 
with them), for defendant. There are two questions: 


(1) Was the notice sufficient? (2) Was there any evi- 
dence of plaintiff's negligence to go to the jury? (1) 
The notice was a sufficient copy of the section. 


The 





omission of the word ‘act’ is a mere verbal one, which 
can deceive nobody. If this verdict stands, it will be 
a decision that every punctuation must be put in. 
** Willful’ will apply as well to “‘neglect or default” 
as to ‘‘act.’’ (2) The Lord Chief Baron should have 
left the whole question to the jury. They would have 
found still more strongly that the plaintiff was negli- 
gent if the fact that there were drawers in the room 
in which he might have locked up his property, had 
been before them. It would, therefore, be useless to 
send the case again beforeajury. Under the Judi- 
cature Acts a new trial should not be granted unless 
the court are satisfied that a substantial ‘injustice has 
been done by what is complained of. The prima facie 
liability of the innkeeper may be rebutted by proving 
negligence on the part of the guest. In Cashill v. 
Wright, 6 E. & B. 891, Erle, J., at p. 900, lays down 
the law on this subject: ‘‘ We think that the rule of 
law resulting from all the authorities is, that in a case 
like the present, the goods remain in the charge of 
the innkeeper and the protection of the inn, so as to 
make the innkeeper liable as for breach of duty, unless 
the negligence of the guest occasions the loss in such 
a way as that the loss would not have happened if the 
guest had used the ordinary care that a prudent man 
may be reasonably expected to have taken under the 
circumstances.’”’ See, also, Armistead v. Wilde, 17 Q. 
B. 261; Jones v. Jackswn, 29 L. T. Rep. (N. 8.) 399; 
Oppenheim v. White Lion Hotel, 25 id. 93: L. R.,6 
C. P. 515. Here there was evidence that plaintiff did 
not take the reasonable care with respect to his prop- 
erty which a prudent man would have done. 


Herschell, Q. C., and Gainsford Bruce, for plaintiff. 
(1) The notice is not sufficient to protect the defend- 
ant. Not only is the word ‘‘act”’ left out, but the 
words “or his servant authorized by him for that pur- 
pose”? are added. Where an act relieves a person 
from his common-law liability, its provisions must be 
strictly ‘complied with. Vaua v. Vollans, 4 B.& A. 
525. Besides, the sense of the section is entirely 
altered by the word “act”’ being left out. In Squire v. 
Wheeler, 16 L. T. Rep. (N. 8.) 93, Byles, J., held that 
“ willful’’ in section 1 of 26 & 27 Vict., c. 41, applied 
only to ‘‘act,’’ and not to ‘neglect or default.’’ The 
notice must cover the rights of the parties. Here the 
landlord holds himself out as being liable only for the 
‘* willful neglect or default ’’ of himself or his servants, 
so that if one of his servants had clearly stolen the 
property, the landlord would not have been liable on 
the notice. (2) There was no evidence of contributory 
negligence on the plaintiff's part, except that the bed- 
room door was not locked. A jury could not reasona- 
bly find negligence on the facts. It is the known prac- 
tice and ordinary habit of mankind not to put their 
things into a drawer, and many people object to lock- 
ing their bedroom door for fear of being surprised by 
fire. Plaintiff did not omit to do any thing which 
ordinary care would suggest. 

J. H. Johnstone replied. 


Lord Chancellor Carrns. We think it would be 
more satisfactory, before disposing of this case, to read 
over again the summing up of the Lord Chief Baron. 
We will deliver judgment on one part of the case to- 
morrow. We may remove one question, on which we 
do not entertain any doubt, from the case at once. 
We think that the notice put up by the defendant was 
not sufficient to satisfy the statute. I very much 
regret having come to the conclusion, because there 
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was no doubt a bona fide intention on the part of the 
defendant to give a notice which would be an exact 
compliance with the statute. The omission was merely 
perincuriam. At the first sight it appeared to me that 
it might be looked upon as an omission of one or two 
words not material to the sense of the statute, and I 
was not prepared to hold that a notice, given in good 
faith as and intended to be a copy of the statute, if all 
that could be said against it was that one or two words 
not material to the sense had been omitted, was not a 
sufficient copy of the statute to protect the innkeeper. 
But here the word omitted was ‘“‘act,” and the sen- 
tence, which should have read, ‘‘ When the property 
shall have been stolen, lost, or injured through the 
willful act, default, or neglect of the innkeeper, or 
any servant in his employ,’’ now reads, ‘‘ through the 
willful default or neglect of,’’ etc. There is, therefore, 
no statement in the notice, admitting a continuance of 
the common-law liability, if the goods are lost, etc., 
through the willful act of the defendant, and the result 
is this; if the goods were clearly stolen by a servant in 
the employment of the innkeeper, the notice, as it now 
reads, would be a notice that his common-law liability 
in that case had ceased. It is sufficient to say, if that 
be so, that the omission entirely alters the operation 
of the statute, and it is not, therefore, a notice stating 
the law in the way the first section of the statute re- 
quires it to be stated. I feel obliged, therefore, with 
great reluctance, to hold that the defendant is in the 
same position as if the statute had never passed for 
his protection. 

Cocxsurn, C.J. I quite concur in the judgment 
of the Lord Chancellor. If this had been a mere cler- 
ical error, I should hold that the notice might still 
suffice to meet the requirements of the act. It would 
still be a “‘copy”’ of the section. But when we find 
that by the notice, the rights and liabilities of the 
parties, generally, under the statute are not stated, and 
therefore, in effect, a substantial part of the statute is 
omitted, I cannot think that the notice in this case 
is sufficient. 

BRAMWELL, J. A. I am of the same opinion, and 
I have nothing to add. 

Lord Chancellor Carrns. We disposed yesterday 
of the question on the construction of the statute, 
but there is a further question as to the conduct of 
the plaintiff, and whether he was guilty of such negli- 
gence as would disentitle him to recover. The law is 
free from all doubt. The law from early times has 
been that an innkeeper was bound, if he had room, to 
receive guests, and, as a general rule, to keep securely 
the property of his guests. But there is this excep- 
tion: the general rule does not entitle the guest to 
divest himself of the duty to take reasonable care, so 
as to invest the innkeeper with the character of an 
absolute and unqualified insurer. An instance of this 
is given in Calye’s case, 1 Smith’s L. C., 7th ed. 
There it is said that if a guest goes to an inn witha 
servant or companion, through whose dishonesty the 
guest’s property is lost, it should be the loss of the 
guest; for it was his fault for keeping such company 
or having such a servant. The cases subsequently 


treat this as an illustration, and the exception is ex- 
panded by using words which show that the innkeeper 
is not liable, if the negligence of the guest has caused 
or contributed to the loss. Cashill v. Wright, 6 E. & 
B. 891. The circumstances, therefore, are to be con- 
sidered, the value of the property, the means of secur- 
ing it, and any other circumstances. Whether the 





guest has or has not exercised reasonable care is a 
question for the jury, and no general rule can be laid 
down; still less can there be any general rule of law, 
for it is a question of fact. The first question here is, 
was there evidence to go to the jury that there was 
not reasonable care on the part of the plaintiff? When 
I say was there evidence, I mean was there evidence 
from which the jury could reasonably conclude that 
there was not such care. The defendant keeps a large 
hotel at Brighton, where the plaintiff was a guest; the 
property in question was of small bulk, so that it 
would be easily abstracted, and of considerable value, 
the value being agreed at 114/. 8s.6d. Ido not forget 
that in these cases the question is one of comparison, 
and I find the legislature, in the Innkeepers’ Act, 26 
& 27 Vict., c. 41, taking a much smaller sum, 30l., as 
the limit of an innkeeper’s ordinary liability. That 
being the character of the property, the plaintiff might 
have handed it over to the innkeeper to take care of, 
but, as to the watch especially, that might not bea 
convenient course; there was a chest of drawers near 
the door with a lock and key to them, and a dressing 
table with a drawer in it which could be locked. The 
property was placed on the drawers and on the table, 
except the money, which was put into the pocket of 
some article of dress. The property was taken away 
in the night. The plaintiff might have locked the door 
of his room, but some people have an objection to 
doing that; or he might have locked the property up 
in the drawers. He took none of these courses, but 
left the property without taking steps for its security, 
and the result was that it was stolen. On the facts, it 
is not necessary to say that the jury ought to have 
concluded that the plaintiff did not take reasonable 
care, if there was sufficient evidence to go to the jury, 
on which they could reasonably find against the plain- 
tiff. The jury, on the question left to them, have 
found for the defendant, and having so found on the 
question, if the question was a proper one, and accom- 
panied by proper directions, there is an end of the 
case, and there must be judgment for the defendant. 
That brings me to the main point, as to the form of 
the question left to the jury and the direction. The 
first question left to the jury was as follows: ‘‘ Was the 
plaintiff guilty of negligence or of any breach of 
duty in not locking his door, which caused, or mate- 
rially contributed, to the loss of his property?” If 
this question stood alone, it would be open to criticism, 
but it was accompanied and preceded by a summing- 
up and explanation, and it would be unfair to take it 
alone. Besides this, counsel did uot object to the 
question. In the summing-up, there is a clear state- 
ment that there is no rule of law that a guest is bound 
to lock his door. In the summing-up, and in the final 
question, there is reference to one particular act, that 
of locking the door, and the criticism to which the 
directiou is open is, that, instead of leaving to the 
jury the question whether the plaintiff took reason- 
able care, the Chief Baron put it to the jury, whether 
they thought the plaintiff ought to have locked his 
door; I should be sorry to say any single word implying 
that there is any rule of law as to this. The fault of the 
direction, if any, is that it is too narrow, but the jury 
found for the defendant on this point, and in the face 
of a summing-up which, on the whole, was not favor- 
able to the defendant. The conclusion is, that if the 
direction had been broader, the jury would have found 
for the defendant, and if it is open for criticism, it 
would be to criticism from the defendant. If it had 
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been more correctly worded, it would have been more 
favorable to the defendant. It meant this: ‘‘ You 
have all the circumstances before you, and you can see 
what steps the plaintiff could have taken to secure his 
property, and you must consider, if he was not pre- 
pared to take any of these steps, whether he ought to 
have locked his door.” In substance, the jury were 
asked to consider all the circumstances. Ona question 
of misdirection, by Order XXXIX, r. 3, we must 
consider whether some substantial wrong or miscar- 
riage has been occasioned by the direction. Assum- 
ing that the question left to the jury was too narrow, 
I cannot think that any substantial wrong was occa- 
sioned by it, for if the direction had been broader, 
there would still have been a verdict for the defend- 
ant, so we ought not to send the case back fora new 
trial. I, therefore, think that the finding on this ques- 
tion amounts to a verdict for the defendant, and there 
should be judgment for the defendant. 

CocxBuRN, ©. J. Ientirely concur that the law is 
as it has been laid down by the Lord Chancellor, and 
I agree that the judgment should be for the defend- 
ant, and there should be no new trial. Iam anxious to 
guard against expressing any opinion that the verdict 
of the jury was right, but I think it is a question for 
the jury whether reasonable care was exercised by the 
plaintiff. It isa question of fact on all the circum- 
stances, and if I could see my way to the conclusion 
that the jury were not invited to consider all the cir- 
cumstances, I should be disposed to direct a new trial. 
Taking the passages in the summing-up, which have 
been read by the Lord Chancellor, it appears to me 
that there must have been present to the minds of the 
jury, not the abstract question whether it is a prudent 
course for a guest at a hotel not to lock his door, but 
whether the plaintiff acted prudently under the cir- 
cumstances, and one circumstance to be considered, 
would be the value of the property with reference to 
its bulk. The question was one for the jury, and there 
was evidence to go to them, and, therefore, I think 
there is no reason for ordering a new trial. 

BRAMWELL, L.J. I am entirely of the same opinion. 
I have some misgiving as to whether the form of the 
Chief Baron’s direction is open to any objection at 
all. The defendant says: ‘I find no fault with the 
plaintiff for not handing over the property to be taken 
eare of, nor for not locking it up in the drawers, but 
I find fault with him, because, as things were so, he 
did not lock his door.”’ 

Judgment reversed and entered for the defendant. 
I Carn 
MORTGAGE ON PROPERTY NOT IN POSSES- 
SION OF MORTGAGOR. 


SUPREME COURT OF RHODE ISLAND, MARCH, 1877.* 


WILLIAMS, administrator, v. Briaas. 


A mortgage of personal property to be subsequently ac- 
quired conveys no title to such property when acquired, 
which is valid against the mortgagor, or his voluntary 
assignee, unless after acquisition possession of such 
pro arty is given to the niortgagee, or taken by him 
under the mortgage. 

CTION of trover for the conversion of personal 


property. The opinion states the case. 
Durrer, ©. J. This is an action of trover for the 
conversion of certain articles of personal property, 
which the plaintiff claims to own, as administrator on 





* From Arnold Green, Esq., State Reportor. 





the estate of the late William B. Lawton. The title 
of William B. Lawton accrued to him under two 
mortgages, executed to him by the defendant, Nicholas 
C. Briggs, and dated respectively January 1, 1867, and 
July 2, 1870." The second mortgage purports to convey 
to Lawton ‘‘alland singular the tools, fixtures, stock 
in trade for the manufacture of carriages, and also all 
carriages made or in process of manufacture, now in 
my carriage factory, No. 254 High street, in said city 
(Providence), together with all my right, title and 
interest in and to the land and building used for and 
in connection with said factory. And also all and every 
article and thing that may be hereafter purchased by 
me to replace or renew the articles and things herein- 
before conveyed, and also all stock, tools, fixtures and 
carriages, whether manufactured or in process of man- 
ufacture, that may be hereafter purchased by me to 
be used in or about my business of buying and selling, 
making and repairing carriages.’”” On the 14th of 
August, 1875, the defendant, Nicholas C. Briggs, made 
to, the defendant, Edwin Winsor, a general assign- 
ment of all the property of which he was the lawful 
owner, excepting only what and so much as was exempt 
from attachment by law, in trust for the equal benefit 
of all his creditors. Under this assignment the said 
Edwin Winsor took possession of the assigned prop- 
erty, among which was the property for the conversion 
of which this action is brought. It appeared at the 
trial, which was had before the court, jury trial being 
waived, that only asmall part of the property which 
is in controversy was in the possession or ownership of 
the said Nicholas C. Briggs at the time the second 
mortgage was made, the larger part of it having been 
subsequently acquired for the purpose, however, of 
renewing or replacing the stock and property which 
the said Nicholas C. Briggs then had. The case, there- 
fore, raises the question whether a mortgage of prop- 
erty to be subsequently acquired conveys to the mort- 
gagee a title to such property when acquired, which is 
valid at law as against the mortgagor or his voluntary 
assignee. The question is one which, so far as we know, 
has never been decided in this State by the Supreme 
Court sitting in Banc. 

We think such a mortgage is ineffectual to transfer 
the legal title of the property subsequently acquired, 
unless, when acquired, possession thereof is given to 
the mortgagee or taken by him under the mortgage. 
This view is supported by numerous cases in Massa- 
chusetts: Jones v. Richardson, 10 Mete. 481; Moody 
v. Wright, 13 id. 17; Barnard v. Eaton, 2 Cush. 204; 
Codman v. Freeman, 3 id. 306; Chesley v. Josselyn, 
7 Gray, 489; Henshaw et al. v. Bank of Bellows Falls, 
10 id. 568; by cases in other States: Olis v. Sill, 8 
Barb. S. C. 102; Milliman v. Neher, 20 id. 87; Hunt 
v. Bullock, 23 Ill. 320; Hamilton v. Rogers,8 Md. 301; 
Chynoweth v. Tenney et al., 10 Wis. 397; Farmers’ 
Loan & Trust Co. v. Commercial Bank, 11 id. 207; 
Single v. Phelps et al., 20 id. 398; Gale v. Burnell, 
7 Q. B. 850; Lunn v. Thornton, 1 C. B. 379; Robinson 
et al. v. McDonald et al., 5 M. & S. 228; Congreve v. 
Evetis, 10 Exch. 298; also in 26 Eng. Law & Eq. 493. 
The reason on which the cases rest is expressed in the 
maxim, Nemo dat quod non habel. No person can 
grant or charge what he has not. The maxim, in its 
strict sense, is confined to cases at law. There are cases 
in equity which hold that such a mortgage is effectual 
to charge the property, when acquired, with an equit- 
able lien, or to create an equitable title in it in favor 
of the mortgagee against the mortgagor, and even, as 
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some of the cases maintain, against attaching credit- 
ors, especially where they have actual notice of the 
mortgage. Holroyd v. Marshall, 10 H. L. 191; Mitchell 
v. Winslow, 2 Story, 630; Pennock et al. v. Coe, 23 How. 
(U. 8.) 117; Galveston R. R. Co. v. Cowdrey, 11 Wall. 
459; United States v. New Orleans R. R. Co., 12 id. 
362; Butt v. Ellett, 19 id. 544; Smithurst v. Edmunds, 
14 N. J. Eq. 408; Tedford v. Wilson, 3 Head, 311; Sillers 
et ux. v. Lester, 48 Miss. 513; Sey v. Canandaigua 
& Niagara Falls R. R. Co., 25 Barb. S. C. 284. The 
ground of these decisions is that the mortgage, though 
inoperative as a conveyance, is operative as an execu- 
tory contract which attaches to the property when 
acquired, and in equity transfers the beneficial interest 
to the mortgagee, the mortgagor being held as trustee 
for him, in atcordance with the familiar maxim that 
equity considers that done which ought to be done. 
But in the case at bar the plaintiff is not suing in 
equity, but at law in an action of trover for the tortious 
conversion of the property, and is suing not a mere 
wrong-doer, but the persons having the legal owner- 
ship of the property, and certainly, therefore, cannot 
prevail without proof of something more than a merely 
equitable title or interest. He ought to prove that he 
has the legal title or ownership, either general or 
special, and the right of present possession. Fulion, 
Adm’r, v. Fulton, 48 Barb. 8. C. 581; Herring v. Tilgh- 
man et al., 13; Ired. 392; Killian, Adm’r, v. Carrol, id. 
431; Lonsdale v. Fairbrother, 10 R. I. 327. 

lt is true, language was used in some of the cases 
above cited, decided in the Supreme Court of the 
United States, which seems to go beyond what we 
have stated to be the effect of the cases; but the cases 
referred to were cases in equity, and we presume, 
therefore, the language was designed to express the 
rule in equity, and not at Jaw, except in so far as the 
rule at law had been modified by statute, or, the cases 
being railway cases, in so far as the rule may be re- 
garded as moditied by considering the rolling stock and 
equipment of a railroad as fixtures. And see The 
Farmers’ Loan & Trust Co. v. Hendrickson, 25 Barb. 
S. C. 484; Pierce v. Emery, 32 N. H. 484. 

The plaintiff's counsel claims that there are cases at 
law upon the authority of which he is entitled to 
recover. He cites Chapman v. Weimer et al., 4 Ohio 
St. 481; Carr v. Allatt, 3H. & N. 964; Chidell v. Gals- 
worthy, 6 C. B. (N. S.) 470. In these cases possession 
of the after-acquired property had been given to the 
mortgagee, or lawfully taken by him under the mort- 
gage, and it was for this reason that the mortgagee was 
held to have acquired the legal title, and not because 
it was supposed the mortgage itself was effectual to 
transfer it. There are numerous cases which hold that, 
though the mortgage per se is inoperative to transfer 
the legal title, possession so given or taken under it 
transfers the legal title to the mortgagee, being the 
Novus actus interveniens required by Lord Bacon’s 
Maxim to give effect to the mortgage as a declaratio 
precedens. The maxim is “‘ Licet dispositio de interesse 
future sit inutilis, tamen fieri potest deciaratio prece- 
dens que sortiatur effectum, interveniente novo actu.” 
Broom’s Legal Maxims, 498; Hope v. Hayley, 5 El. & B. 
830; also in 34 Eng. Law & Eq. 189; Langton v. Horton, 
1 Hare, 549; Congreve v. Evetts, 10 Exch. 298; also in 
26 Eng. Law & Eq. 493; Baker et al. v. Gray et al., 17 C. 
B. 462; Carrington v. Smith, 8 Pick. 419; Rowley v. 
Rice, 11 Metc. 333; Rowan v. Sharp’s Rifle Manuf. Co., 
29 Conn. 282; Tilus et al. v. Mabee ‘et al., 25 Lil. 257; 
Chapin v. Cram, 40 Me. 561; Bryan_v. Smith, 22 Ala. 
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584; Farmers’ Loan & Trust Co. v. Commercial Bank, 
11 Wis. 207. In the case at bar the plaintiff has never 
acquired the legal title in this way, for he has never 
been in possession of the property. . 

The plaintiff also claims to be entitled to recover 
upon the authority of Abbott v. Goodwin, 20 Me. 409. 
The mortgage in that case was not a mortgage of prop- 
erty to be subsequently acquired. It was a mortgage 
given to secure the payment of certain notes upon a 
stock of goods then in the possession of the mortgagor, 
and contained a stipulation that the mortgagor should 
retain possession of the goods, ‘‘and pay over and 
account for the proceeds of all sales of said goods to 
them (the mortgagees), to be applied in payment of 
said notes, or directly to apply said proceeds to the 
payment of said notes, at the discretion” of the mort- 
gagees. The action was trespass for taking four hun- 
dred casks of lime, obtained by the mortgagor in 
exchange for goods or the proceeds of goods mortgaged 
to the plaintiffs. The court sustained the action, hold- 
ing that the lime must be considered as substituted for 
and representing the goods which were mortgaged, 
having been exchanged for them or their proceeds, by 
the mortgagor acting as the agent of the mortgagees. 

In the case at bar there was no stipulation reserving 
to the mortgagee control of the proceeds of the prop- 
erty sold by the mortgagor, and, moreover, there is no 
evidence that the new property was paid for out of the 
proceeds of the old, or, in fact, that it was paid for at 
all, though there is evidence that it was acquired to 
renew or replace the old. We think, therefore, the 
case of Abbott v. Goodwin, 20 Me. 408, is not an author- 
ity which can control the case at bar. And see Rhines 
v. Phelps, 8 Ill. 455; Holly v. Brown, 14 Conn. 255, 265; 
Levy v. Welch, 2 Edw. Ch. 438; Chapin v. Cram, 40 
Me. 561. 

In Hamilton v. Rogers, 8 Md. 301, it was held that a 
mortgage of goods in a store, ‘‘ together with all re- 
newals and substitutions for the same or any part or 
parts thereof,”’ did not convey subsequently-acquired 
goods so as to give the mortgagee an action at law 
against a party seizing them. And Rose et al. v. Bevan, 
10 Md. 466, maintains that the rule is the same even 
though the new goods are paid for out of the proceeds 
of the old. And in Massachusetts, such mortgages 
have been repeatedly condemned as ineffectual to con- 
fer any title to the goods subsequently acquired, though 
acquired in the usual course of business, and by way 
of substitution for goods which were mortgaged. Jones 
v. Richardson, 10 Metc. 481; Moody v. Wright, 13 id. 
17; Barnard v. Eaton et al., 2 Cush. 294. And see Cod- 
man v. Freeman, 3 id. 306. In the case at bar the only 
fact proved is that the new goods were acquired in 
the usual course of business to replace the old. We 
do not think this is enough to give the mortgagee the 
same title in the new goods which he had in the old, 
or in fact to give him any legal title in them. The 
plaintiff contends that the defendants are estopped 
from denying his title. The facts set up by the defend- 
ants are not in contradiction of, but in conformity 
with the mortgages. The mortgages contain no express 
covenants of title. The case, therefore, discloses no 
ground for the application of the doctrine of estoppel. 
Chynoweth v. Tenney et al., 10 Wis. 397. 

We decide that the plaintiff cannot recover in this 
action for goods acquired after the mortgage was given. 

The court also find the defendants not guilty of con- 
verting the remainder of the property. The evidence 
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shows that the defendants refused to surrender all the 
property to the plaintiff; it does not show to the sat- 
isfaction of the court that they refused to surrender 
so much of the property as was on hand when the 
mortgage was given. 

Potter, J. While I cannot concur in all the state- 
ments of law in the opinion of the majority of the 
court, I concur in the result. 

So long as we maintain the system of forms of actions 
which we have inherited from England, and by which 
justice is so often sacrificed to mere technicalities, we 
must hold that an action of trover cannot be sustained 
in a case like the present. 

Judgment for the defendant for his costs. 


————_____—_- 
COURT OF APPEALS ABSTRACT. 


CARRIER. 

When contract as carrier terminates. — Where mer- 
chandise was shipped by canal-boat from Geneva to 
New York, under a contract whereby it was to remain 
stored in the boat ninety days after its arrival, at a 
specified compensation, held, that the liability of the 
boat owner as carrier ceased upon the arrival of the 
boat with its cargo at New York, in good order, ready 
for delivery, and notice to the consignees and their 
election not to remove such cargo but to store it in 
the boat. Judgment below affirmed. Putnam v. Fur- 
man. Opinion per curiam. 

[Decided Oct. 9, 1877.] 
costs. 


When not allowable out of estate of decedent in litiga- 
tion over will. — Appellants made claim that a testator 
had died intestate as to one-fourth of his estate, and 
on that account the executor brought an action for a 
judicial construction of a clause of the will. The 
Supreme Court, at Special Term, held adversely to the 
appellants and gave judgment in favor of the will and 
a valid disposal of the whole estate by it. The appel- 
lants then took an appeal to this court and the judg- 
ment below was affirmed, but without costs. Upon a 
motion to amend remittitur by awarding costs in this 
court to all the litigants, payable out of the estate of 
the testator, held, that such costs should not be allowed. 
Courts have no right to be liberal to suitors at the ex- 
pense of the estates of decedents or of trust funds over 
which they have control. McLean v. Freeman. Opin- 
ion per curiam. 

[Decided Oct. 9, 1877.] 
EASEMENT. 


Grant of right to lay water-pipe: general terms of 
grant made definite by subsequent acts of grantee.— In 
1863 one Brown, whose lands adjoined those of plain- 
tiff, gave to defendant’s grantor, a railway company, 
by deed, the right to enter upon bis lands and con- 
struct and maintain a reservoir for collecting the 
waters of a natural spring, and to lay and maintain a 
pipe across his lands to its railway tank. At the same 
time plaintiff, knowing the contents of Brown’s deed, 
executed to the same grantee a deed, giving it the right 
to enter upon his land and lay and maintain a pipe to 
conduct the water to its tank in connection with the 
pipe and reservoir on Brown’s land. The deeds were 
general and contained no limitation as to the size of 
the pipe or where it should be laid. At the time 
water flowed from the spring by a natural channel 
across plaintiff's land and was used by him in water- 
ing stock, etc. The company immediately constructed 





a reservoir and laid a two-inch pipe, which did not 
carry all the water flowing from the spring, but left a 
surplus sufficient for plaintiff's use. In 1871 defend- 
ant enlarged the reservoir and laid a four-inch pipe, 
which carried away all the water from the spring, 
leaving not enough for plaintiff's use. In an action 
for the damage done thereby, held, that the acts of the 
parties before and immediately after the execution of 
the deed might be taken into consideration for the 
purpose of learning the intention of the parties and 
defining and limiting the easement, that although’ 
there was in the deed no specification as to where the 
pipe should be laid and its size, the company by its ac- 
tion fixed the easement as to those matters and could 
thereafter lay its pipes in no other place than the one 
chosen and of no other size than the one selected, and 
the action was maintainable. (French v. Hays, 43 N. 
H. 30; Washb. on Easem. 225, 240; Wynkoop v. Burger, 
12 Johns. 222; Jennison v. Walker, 11 Gray, 423; Ban- 
non v. Angier, 2 Allen, 128.) Judgment below af- 


firmed. Onthank v. L. S. & M.S. R. .R. Co. Opinion 
hy Earl, J. 
[Decided Nov. 9, 1877. Reported below, 8 Hun, 131.) 


EVIDENCE. 


Writing not contemporaneous : when inadmissible.— 
A writing not made near the same time and entirely 
disconnected with the matters under investigation 
and consisting of words, letters and figures, whose 
meaning required explanation, and about whose mean- 
ing there was a conflict in the testimony, held, not 
competent to explain the meaning of words and fig- 
ures contained in another writing which was the sub- 
ject of controversy. Judgment below affirmed. Mum- 
by v. Jackson. Opinion by Earl, J. 

(Decided Nov. 13, 1877.] 
JUDGMENT. 

1. Judgment by confession: what a sufficient state- 
ment for.—In a confession of judgment by one Gtb- 
bons to one Harrison it is alleged that the judgment is 
confessed for a debt justly due to Harrison, and then 
proceeds as follows: ‘The following is a statement of 
facts upon which said confession of judgment is 
founded: That said Gibbons was for a long time ab- 
sent from the State of New York, and engaged in the 
occupation of mining in the State of California; that, 
during his said absence, and prior to his leaving said 
Brockport for said California, he has and had obtained 
groceries, provisions, crockery, money, flour, etc., to 
the amount of $1,109.41, including interest, of John 
Owens, who has duly assigned the same to said Harri- 
son; that since his return to said Brockport he has 
incurred a debt to said Harrison amounting to the sum 
of $92.28, being for groceries and provisions furnished 
by said Harrison for the use of his family; that there 
is now justly due and owing said Harrison, over and 
above all effects and payments, the sum of $1,207.69.” 
Held, following Freligh v. Brink, 22 N. Y. 418, a suffi- 
cient statement under the provision of section 383 of 
the old Code. Judgment below reversed. Harrison 
v. Gibbons. Opinion by Andrews, J. 

2. Setting aside sale under execution: when not 
proper.— The Special Term held the judgment valid 
as to the item of $98.28, but set it aside as to the other 
item of $1,109.41 as against one Kattener, a subsequent 
judgment creditor. A sale under execution upon the 
judgment had been had of the personal property of 
Gibbons, realizing $130, and of his real estate, before 
Kattener obtained his judgment. The court below 
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held that the sale of the personal property extin- 
guished the valid portion of the judgment, and ordered 
the sale of the real estate to be set aside. Held, error. 
The judgment between the parties was valid, even 
though the statement was defective (Nuesbawm v. 
Keim, 24 N. Y. 825), and there was no equity in a sub- 
sequent judgment creditor, entitling him to have the 
money realized from the sale of the personal property 
applied to extinguish an item in the judgment where 
the statement was not defective. Ib. 
‘(Decided Oct. 9, 1877.] 


MANDAMUS. 


1. When peremptory, not allowed. — Where a claim 
had been allowed by a board of supervisors, which the 
county treasurer refused to pay, and in an application 
for a peremptory mandamus it appeared, that, in 
reference to a portion of the claim, a fraud had been 
perpetrated upon the board of supervisors, and another 
part of the claim was without sanction of law, held, 
that in such a case a peremptory mandamus could not 
be allowed. Such a writ is allowed, only when there 
is a clear and unquestioned legal right. Order below 
affirmed. (People ex rel. Mott v. Supervisors of Greene, 
64 N. Y. 600.) People ex rel. Slavin v. Wendell. Opin- 
ion per curiam. 

2. Discretion of court as to allowing peremptory or 
alternative mandamus. — Even if a case was made out 
where a peremptory mandamus might be issued, the 
court was vested with a discretionary power under 
the facts presented, of granting or refusing such 
writ, and could issue an alternative writ instead. 
(People ex rel. Hackley v.Crot. Aq. Bd., 49 Barb.259.) Ib. 
[Decided Nov. 13, 1877.) 

NEGLIGENCE. 


Duty of telegraph company as to construction of line 
in streets of a city.—In an action against a telegraph 
company, for personal injury, caused by the breaking 
and fall of one of its posts in the streets of a city, the 
defense was, that the accident was caused by a storm 
of unprecedented violence. Held, that the company, 
having the right to place its poles and wires in the 
streets, could be made responsible for the accident, 
only by proof of negligence on its part, in constructing 
or maintaining itsline. A telegraph company is not ab- 
solutely bound to make its line safe to the public, or to 
have its posts in the street so strong and secure that 
they cannot be blown down or broken by any storm. 
It is bound to use reasonable care in the construction 
aud maintenance of its line. The poles must be strong 
enough to withstand such violent storms as may be 
reasonably expected, but they are not required to be 
so strong that no storm can break them, or to with- 
stand such storms as reasonable foresight and prudence 
could not anticipate. Judgment below reversed. 
Ward v. Atlantic & Pacific Telegraph Co. Opinion by 
Earl, J. 

(Decided Oct. 10, 1877.] 
UNDERTAKING. 


Action on undertaking given on appeal: condition 
precedent to maintenance of.—In an action upon an un- 
dertaking given to stay execution upon appeal to the 
General Term, the complaint did not allege specifi- 
cally or generally, a compliance with the requirement 
of the last clause of section 348 of the old Code, re- 
quiring the service of notice of the entry of judgment 
of affirmance upon the adverse party, ten days before 
the commencement of action upon the undertaking 





given on appeal. Held, that the giving of such notice 
was & necessary condition precedent to the commence- 
ment of an action, and a complaint not alleging it did 
not state facts sufficient to constitute a cause of action. 
Judgment below affirmed. Porter v. Newton. Opinion 
by Earl, J. 

[Decided Oct. 2, 1877.] 

——__——___—_ 


UNITED STATES SUPREME COURT ABSTRACT. 


OCTOBER TER\M, 1877. 
AMENDMENT. 


Of judgment after term.— An action was tried by the 
court and judgment ordered for the plaintiffs at the 
April Term, without any formal finding of facts. At 
a subsequent term, upon due notice, an order was 
made that ‘‘a finding of facts in the cause, with the 
conclusions of the court thereupon, conformably to 
the opinion of the court theretofore filed,’’ be prepared 
and signed by the judges; that ‘‘ said special finding of 
facts ’’ be entered of record nunc pro tunc as of the April 
Term. Held, that the court had power to make such an 
order, and that such order made the special finding a 
part of the record. ‘‘ Generally it may be admitted, that 
judgments cannot be amended after the term at which 
they are rendered, except as to defects or matters of 
form, but every court has power to amend its records 
so as to make them conform to and exhibit the truth. 
Ordinarily there must be something to amend by, but 
that may be the judge’s minutes or notes not them- 
selves record, or any thing that satisfactorily shows 
what the truth was.’”’ In this case the opinion filed 
with the judgment was sufficient to amend by. tna 
Ins. Co. v. Boon. Opinion by Strong, J. 


BANKRUPTCY. 

1. Preference: what constitutes. — On the morning of 
August 26, H. sold the M. bank, in Cincinnati, his 
check on New York for $10,000. In the afternoon, 
becoming satisfied that he must fail, he wrote to the 
president of the bank this note: “ Dear sir, a disap- 
pointment gives us reason to fear that our check of 
this date will not be paid. I leave with you the in- 
closed as security.’’ He inclosed certain securities in 
the envelope, and the note and securities were deliv- 
ered to the bank the next day, and accepted by it. 
The bank‘knew that shortly previous H. was pressed for 
money. Held, a preference within the 35th section of 
the national bankruptcy law, and that there was in 
the note sufficient to give the bank reasonable cause 
to believe that H. was insolvent. Merchants’ Nat. 
Bank v. Cook. Opinion by Hunt, J. 

2. What constitutes reasonable cause to believe debtor 
insolvent.— When the condition of a debtor’s affairs 
are known to be such that prudent business men would 
conclude that he could not meet his obligations as they 
matured ‘in the ordinary course of business, there is 
reasonable cause to believe that he is insolvent. 
Knowledge is not necessary nor even a belief but simply 
reasonable cause to believe. (Toof v. Martin, 13 Wall. 
50; Buchanan v. Smith, 16 id. 277; Wager v. Hall, id. 


584.) Ib. 
CONSTITUTIONAL LAW. 

1. What is not a tonnage tax.— The city of Keokuk, 
under the authority of a statute of Iowa, authorizing 
it to construct wharves and fix the rates of landing 
thereat, constructed at a great expense along the 
banks of a navigable river an improved wharf, and by 
ordinance provided, that any steamboat making fast 
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to the wharf, or landing or receiving freight or passen- 
gers thereat, should pay a certain sum, which was pro- 
portioned to the tonnage of the vessel. Held, not a 
tonnage tax within the provision of the Federal con- 
stitution forbidding the imposition of such taxes by 
State authority, but a charge for conveniences pro- 
vided, and that the ordinance was valid. Keokuk 

Vorth L. Packet Co. v. City of Keokuk. Opinion by 
Strong, J. 

2. Object of forbidding tonnage tax: what prohibition 
applies to.—The prohibition to a State against the 
imposition of a duty of tonnage was designed to guard 
against local hindrances to trade and carriage by ves- 
sels, not to relieve them from liability to claims for 
assistance rendered and facilities furnished for trade 
and commerce. Ib. 

8. Cannon v. New Orleans, 20 Wall. 577; N. W. 
Packet Co. v. St. Paul, 3 Dillon, 454; Steamship v. Port 
Wardens, 6 Wall. 31; Peete v. Morgan, 19 id. 581, dis- 
tinguished. Ib. 

4. Such ordinance not a regulation of commerce. — 
Held, also, that the tax in question was not a regula- 
tion of commerce between the States, within the pro- 
vision of the Federal constitution. Ib. 


FIRE INSURANCE. 


Exceptions from risk: proximate cause: ‘‘ military or 
usurped power.’’ — A policy of fire insurance exempted 
the company from liability for a loss happening ‘* by 
means of any invasion, insurrection, riot or civil com- 
motion, or of any military or usurped power.” The 
property insured was in Glasgow, a place where the 
United States had deposited military stores. Glasgow 
was attacked by the Confederate forces, and the United 
States commander being unable to defend it, and in 
order to prevent the military stores from falling into 
the hands of the enemy, ordered their destruction, 
whereupon an officer set fire to the building containing 
them, which spread through three or four buildings to 
plaintiff's store and destroyed the property insured by 
this policy. Held, that the Confederate attack was the 
cause of the destruction of the plaintiff's property, and 
that it was excepted from the risk undertaken by the 
insurers. (Brady v. North-western Ins. Co., 11 Mich. 
425; St. Johns v. Am. Mut. Ins. Co., 11 N. Y. 516; Lynd 
v. Tynsboro, 11 Cush. 563; Ins. Co. v. Tweed, 7 Wall. 44; 
Butler v. Wildman; Barton v. Home Ins. Co., 42 Mo. 
156; Marcy v. Merchants’ Mut. Ins. Co., 19 La. Ann. 
388; Milwaukee, etc., R. R. Co. v. Kellogg, 94 U. S. 
475.) tna Ins. Co. v. Boon. Opinion by Strong, J. 
Judgment of Circuit Court reversed. 

JURISDICTION. 


When appeal lies from State court: Federal question. 
— Error to the Supreme Court of California. Held, 
‘*It nowhere appears from this record that any Fed- 
eral question was actually decided by the court below. 
None is specifically made by the pleadings, and we can- 
not find that any was raised under the general allega- 
tions in the answer or demurrer. The whole defense 
seems to have been predicated upon a supposed repug- 
nancy between the law authorizing the assessment and 
the State constitution, and upon certain alleged irregu- 
larities in the proceedings under the law. It is not 
enough that a Federal question might have been raised. 
We have no jurisdiction unless it actually was raised 
and either decided or necessarily involved in the judg- 
ment pronounced. Mr. Justice Story, in Crowell v. 
Randall, 10 Peters, 398, decided in 1836, after reviewing 
all the cases down to that time, thus states the rule: 





“It is not sufficient to show that a question might have 
arisen or been applicable to the case, unless it is fur- 
ther shown, on the record, that it did arise and was 
applied by the State court to the case.”” To the same 
effect is Edwards v. Elliott, 21 Wall. 558. The motion 
to dismiss is granted. Hagar v. State. Opinion by 
Waite, C. J. 
MARITIME CONTRACT. 


1. Contract for the use of a wharf is.—A contract 
for the use of a wharf, by the master or owner‘of a ship 
or vessel,,is a maritime contract, and as such is? cogniz- 
able in admiralty, and being one made exclusively for 
the benefit of a ship or vessel, a maritime lien arises in 
favor of the proprietor of the wharf against the vessel 
for payment of reasonable and customary charges for 
such one, and the same may be enforced byja proceeding 
in rem, or by suit in personam. (The Maggie Hammond, 
9 Wall. 452; De Lovio v. Boit, 2 Gall. 472; Ship New 
Jersey, 1 Pet. Adm. 228; Johnson v. McDonough, Gil- 
pen, 103; The Phoebe, Ware, 341; Bark Alaska, 3 Ben. 
392; Hobart v. Drogan, 10 Pet. 120; The Mercer, 1 
Sprague, 284.) Ea parte Easton and McMahon. Opin- 
ion by Clifford, J. 

2. A barge having no motive power of its own, held 
liable for wharfage.— A barge, although not propelled 
by wind or steam, or any motive power of its own, 
held liable for wharfage dues. Ib. 


NEGLIGENCE. 

1. Duties of railroad and traveler at level crossing.— 
Plaintiff was struck and injured by defendant’s train 
at a point where defendant’s road crossed a highway. 
In an action for the damages, the judge charged the 
jury in substance. [We quote from the opinion of the 
Supreme Court.] ‘‘That the obligations, rights and 
duties of railroads and travelers upon highways cross- 
ing them, are mutual and reciprocal, and no greater 
degree of care is required of one than of the other,”’ 
but, “that the plaintiff could not have a verdict 
unless the person in charge of the train were guilty of 
negligence or want of due care, and, unless the plain- 
tiff himself were free from any negligence or care- 
lessness, which contributed to the injury.” Held, that 
the charge was right; ‘‘the obligations, rights and 
duties of railroads and travelers upon intersecting 
highways are mutual and reciprocal, and no greater 
degree of care is required of one than of the other.” 
But the train, from its character and momentum, has 
precedence, and the traveler must stop and wait for 
the train to pass. But the train is bound to give sea- 
sonable notice of its approach. ‘The degree of dili- 
gence to be exercised on either side is such as a prudent 
man would exercise under the circumstances of the 
case, in endeavoring fairly to perform.” Continental 
Improvement Co. v. Stead. Opinion by Bradley, J. 

2. Judge’s charge.— A judge is not bound to charge 
upon assumed facts in the ipsissima verba of counsel, 
nor to give categorical answers toa juridical catechism 
based on such assumption. It belongs to the judicial 
office to exercise discretion as to the style and form in 
which to expound the law and comment upon the 
facts. If a judge states the law incorrectly, or refuses 


to state it at all, on a point material to the issue, the 
party aggrieved will be entitled toa new trial. But 
when he explains the whole law applicable to the case 
in hand, he cannot be called upon to express it in the 
categorical form, based upon assumed facts, which 
counsel choose to present to him. (See Mills v. Smith, 
8 Wall. 27; Nudd v. Burrows, 91 U. 8, 426.) Ib. 
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ae AL OF CAUSES FROM STATE TO FED- suit is begun, for the language is, ‘if a suit be com- 


ERAL COURT. 
SUPREME COURT OF THE UNITED STATES. — OCTO- 
BER TERM, 1877. 


Pua@nix INSURANCE COMPANY V. PECHNER. 


A nation for the removal of a cause from a State to the 
court under the act of 1789 must expressly 
eens ae 6 the parties were citizens of the respective 
States at the time the suit was commenced. 
N error to the Court of Appeals of New York. The 
decision of the Court of Appeals is freported 65 N. 
Y. 196. 

Mr. Chief Justice WAITE delivered the opinion of 
the court. 

On the 1st of June, 1867, Pechner, the defendant in 
error, sued the Phoenix Insurance Company, plaintiff 
in error, a Connecticut corporation, in the Supreme 
Court of Chemung county, in the State of New York, 
upon a policy of insurance. On the 8th of July, in the 
same year, and at the time of entering its appearance, 
the company presented to the court a petition, accom- 
panied by the necessary security, for the removal of 
the cause to the Circuit Court of the United States. 
The petition, when taken in connection with the plead- 
ings, set forth sufficiently the citizenship of the de- 
fendant in the State of Connecticut, but as to the 
citizenship of the plaintiff, the statement was that “as 
your petitioner is informed and believes, Isidor 
Pechner, the plaintiff in said action, is a citizen of the 
State of New York.”’ The petition bears date June 11, 
1867, and was sworn to June 12. Upon its presentation 
the court approved the security, but denied the appli- 
cation for removal. 

On the 5th of June, 1869, the plaintiff filed an 
amended complaint, to which the defendant answered 
June 21, 1869. On the 2d of February, 1872, the cause 
coming on for trial, the defendant again presented its 
original petition for removal, which remained upon 
the files, and requested the court to proceed no further 
with the trial, but this request was denied, for the 
reason that the petition did not state facts sufficient to 
removethecause. A jury was thereupon called, which 
returned a verdict in favor of the plaintiff, and judg- 
ment was in due form entered thereon against the 
defendant. The case was then taken to the Court of 
Appeals, where the judgment of the Supreme Court 
was affirmed, the Court of Appeals deciding that the 
petition for removal was not sufficient in law to effect 
a transfer of the cause, for the reason that it did not 
state affirmatively that Pechner was a citizen of the 
State of New York when the suit was commenced. 

To reverse this judgment the present writ of error 
has been brought, and the only error assigned is pre- 
dicated upon this decision. 

The application for removal in this case was made 
under section 12 of the Judiciary Act of 1789. — (1 Stat. 
79.) That section, so far as it is important for the de- 
termination of this case, reads as follows: ‘‘ If a suit 
be commenced in any State court * * bya citizen 
of the State in which the suit is brought against a 
citizen of another State, * * and the defendant 
shall, at the time of entering his appearance in such 
State court, file a petition for the removal of the cause 
for trial into the next Circuit Court, * * it shall 
then be the duty of the State court to * * proceed 
no further in the cause. * * *’ Clearly this has 
reference to the citizenship of the parties when the 





menced by a citizen of the State in which the suit is 
brought against a citizen of another State, the defend- 
ant may, when he enters his appearance, petition for its 
removal.’’ The phraseology employed in the acts of 
1866 (14 Stat. 307), 1867 (Id. 558), and 1875 (18 Stat. 470), 
and in the Revised Statutes (§ 639), is somewhat differ- 
ent, and we are not now called upon to give a construc- 
tion to the language there used. As to the act of 1789, 
we entertain no doubt in this particular. 

This right of removal is statutory. Before a party 
can avail himself of it he must show upon the record 
that his is a case which comes within the provisions of 
the statute. His petition for removal when filed be- 
comes a part of the record in the cause. It should 
state facts which, taken in connection with such as 
already appear, entitle him to the transfer. If he fails 
in this, he has not, in law, shown to the court that it 
cannot “proceed further with the cause.’’ Having 
once acquired jurisdiction, the court may proceed 
until it is judicially informed that its power over the 
cause has been suspended. 

It remains only to apply this rule to the facts as they 
appear in this record. The suit was commenced June 
1, 1867. At that time there was nothing in the plead- 
ings or process to indicate the citizenship of the plain- 
tiff. The defendant, in its petition for removal, bear- 
ing date June 11, simply stated that the plaintiff is -— 
that is to say, was at that date —a citizen of New York. 
This certainly is not stating affirmatively that such 
was his citizenship when the suit was commenced. 
The court had the right to take the case as made by 
the party himself and not to inquire further. If that 
was not sufficient to oust the jurisdiction, there was 
no reason why the court might not proceed with the 
cause. We think, therefore, that the Court of Appeals 
did not err in its decision, aud the judgment is conse- 
quently affirmed. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 


AMoRY V. AMORY. 


A State court is not bound to surrender its jurisdiction 
upon a petition for removal until at least a petition is 
filed which upon its face shows the right of the peti- 
tioner to transfer it. 

Under the act of 1867 a petition for removal must state the 
personal citizenship of the parties, and not their offi- 
cial citizenship. 

N error to the Superior Court of the city of 

New York. 

Mr. Chief Justice WAITE delivered the opinion of tho 
Court. 

These cases are substantially disposed of by the 
decision in Phenix Ins. Co. v. Pechner, just an- 
nounced. They each present the question of the suffi- 
ciency of a petition for removal under the act of 1867. 
14 Stat. 558. The suits were in New York by the de- 
fendants in error as executors, against the plaintiff in 
error, a citizen of New Jersey. The petitions for re- 
moval set forth sufficiently the citizenship of the plain- 
tiff in error, but as to the defendants in error the alle- 
gations are “ that said plaintiffs, as such executors, are 
citizens of the State of New York.” Clearly this is 
not sufficient. Where the jurisdiction of the courts 
of the United States depends upon the citizenship of 
the parties, it has reference to the parties as persons. 
A petition for removal must, therefore, state the per- 
sonal citizenship of the parties and not their official 
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citizenship, if there can be such a thing. From the 
language here employed the court may properly infer 
that as persons the plaintiffs in error were not citizens 
of New York. For all that appears they may have 
been citizens of New Jersey, as was the defendant. 
Holding, as we do, that a State court is not bound to 
surrender its jurisdiction upon a petition for removal 
until at least a petition is filed which upon its face 
shows the right of the petitioner to the transfer, it was 
not error for the court to retain these causes. We 
need not, therefore, consider whether the act of 1867 
limits the right of removal to the citizenship of the 
parties at the time of the commencement of the suit, 
or whether the State court had the right to call upon 
the defendants in error to show cause against the ap- 
plication. . 

The judgment of the Court of Appeals in each of 
these cases is affirmed. 

—— 


JURISDICTION OF STATE COURTS AS TO 
MORTGAGE MADE BY BANKRUPT. 
SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1877. 

McHenry ef al., plaintiffs in error, v. La SocreTe 
FRANCAISE. 

The creditor of a bankrupt whose debt was secured b 
mortgage proved the same against the estate. Held, 
that the jurisdiction of the State courts for the purpose 
of foreclosing the mortgage was not, as to the bankrupt 
and his wife, divested by the bankruptcy proceedings, 
but the creditor might foreclose in such courts with the 


leave of the bankruptcy court and the consent of the 
assignee. 


N error to the Supreme Court of the State of Cali- 
fornia. The action was brought by La Societe 
Francaise, D’Epargnes et de Prevoyance Mutuelle 
against John McHenry and wife, and others. The 
necessary facts appear in the opinion. The judgment 
below was in favor of plaintiff. 


Mr. Chief Justice WAITE delivered the opinion of 
the court. 

In Claflin v. Houseman, 93 U.S. 130, we decided that 
under the law as it stood previous to the adoption of 
the Revised Statutes, the courts of the United States 
did not have exclusive jurisdiction of suits for the 
settlement of conflicting claims to property belonging 
to the estate of a bankrupt, and that an assignee in 
bankruptcy might sue in a State court to collect the 
assets. In Mays v. Fritton, 20 Wall. 414, we also held 
that if an assignee in bankruptcy submitted himself 
to the jurisdiction of a State court in a suit affecting 
the estate which was pending when the proceedings in 
bankruptcy were commenced, he ‘was bound by any 
judgment that might be rendered. And in Eyster v. 
Gaff, 91 U. 8. 525, Mr. Justice Miller, speaking for the 
court, said: ‘‘The debtor of a bankrupt, or the man 
who contests the right to real or personal property 
with him, loses none of his rights by the bankruptcy 
of his adversary. The same courts remain open to 
him in such contests, and the statute has not divested 
those courts of jurisdiction in such actions If it has 
for certain classes of actions conferred jurisdiction for 
the benefit of the assignee iu the Circuit and District 
Courts of the United States, it is concurrent and does 
not divest that of the State courts.” 

The principles upou which those cases rest are decis- 
ive of this. The complainant, having a debt against 
the bankrupt secured by mortgage, proved the claim 





against the estate. This, under section 20 of the 
bankrupt law (14 Stat. 526; Rev. Stat., § 5075), 
admitted the complainant as a creditor of the general 
estate only for the balance of the debt after deducting 
the value of the mortgaged property, to be ascertained 
by agreement, sale, or in such other manner as the 
bankrupt court might direct. The assignee is not 
required to take measures for the sale of mortgaged 
property unless its value is greater than the incum- 
brance. His duties relate chiefly to unsecured credit- 
ors, and he need not trouble himself about incumbered 
property, unless something may be realized out of it 
on their account, or unless it becomes necessary to do 
so in order to ascertain the rights of the secured 
creditor in the general estate. If he does, and it be- 
comes necessary to adjust the liens before his sale, he 
may, under the ruling in Claflin v. Houseman, institute 
the necessary proceedings for that purpose in the 
courts of the United States, or of the State, as he 
chooses. If he does not, and the secured creditor 
wishes to make his security available, the creditor 
must act, and, having obtained leave of the bankrupt 
court to bring his action for that purpose, he may pro- 
ceed in the State court, if the assignee does not object, 
or in the courts oj the United States, at his election. 
Here the necessary leave to sue was obtained before 
the decree was rendered, and the assignee, instead of 
objecting to the jurisdiction of the State court, con- 
sented to that mode of proceeding. The bankrupt 
and his wife alone objected, but as to them, as we held 
in Eyster v. Gaff, the jurisdiction of the State court 
was not divested by the proceedings in bankruptcy. 
The judgment is affirmed. 
—__>___—__- 
RECENT BANKRUPTCY DECISIONS. 
BANK DEPOSITS. 


One bank acting as agent of another: preference. — 
Where an arrangement is entered into between two 
banks, by which one is to act as agent of the other for 
clearing-house purposes, and the latter deposits funds 
with the former sufficient to meet checks drawn upon 
the latter, the relation of creditor and debtor is created, 
and such deposits, upon a failure of the former bank, 
will pass to its assignee. Where the latter bank has 
knowledge of the insolvency of the former, a repay- 
ment of such deposits by the former on the day of its 
failure is a preference, and may be recovered by the as- 
signee. U.S. Cir. Ct., E. D. Missouri. Phelan v. The 
Iron Mountain Bank, 16 Nat. Bankr. Reg. 308. 

COMPOSITION. 

Acts subsequent to, do not revive debts of bank- 
rupt.— Where an insolvent has been legally released 
from his obligations by a composition with his credit- 
ors, the debt of one of such creditors, who accepted 
the composition on the written condition that none of 
the other creditors should receive better terms, is not 
revived by the payment of the insolvent, after such 
release, of additional sums to other creditors. U.S. 
Dist. Ct., N. D. Illinois. In re Sturgis, 16 Nat. Bankr. 


Reg. 304. 
DISCHARGE. 

When bankrupt must apply for.— The bankrupt must 
apply for his discharge before the final report and dis- 
charge of the assignee. U.S. Dist. Ct., Indiana. In 
re Cross, 16 Nat. Bankr. Reg. 294. 

FRAUD. 

What necessary to exempt debt from operation of 

Bankrupt Law.— To exempt a debt from the operation 
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of a discharge on the ground of fraud, it must be 
tainted with fraud in its inception. If the contract 
was fair and honest when made, the benefit of a dis- 
charge will not be cut off by any subsequent fraudu- 
lent conduct on the part of the debtor in respect to it. 
Accordingly, where the bankrupt bought the busi- 
ness of another, agreeing to pay his debts and hold 
him harmless, a discharge will release him, although 
he has made false representations that he has paid one 
of such debts. Sup. Ct., Mississippi. Brown v. Broach, 
16 Nat. Bankr. Reg. 296. 
JUDGMENT. 

When it creates no cloud on title: assignment under 
State Laws, set aside under Bankrupt Law. — A judg- 
ment recovered after the making of a general assign- 
ment for the benefit of creditors, without preferences, 
and valid by the laws of the State where it is made, 
creates no cloud upon the title to property transferred 
by the assignment, although such assignment be sub- 
sequently set aside upon the application of an assignee 
in bankruptcy. Untila general assignment for the bene- 
fit of creditors has been set aside, the title to property 
embraced in it remains in the assignee; it does not vest 
in the assignee in bankruptcy by the mere force of an 
adjudication and his appointment as assignee. U. 8. 
Dist. Ct... N. D. New York. Belden v. Smith, 16 Nat. 


Bankr. Reg. 302. 
LIEN. 


Of executions subsequent to attachment, not enlarged 
by bankruptcy proceedings. —Subsequent executions 
create a lien upon all the debtor’s property in the 
sheriff's hands not covered by a prior attachment. 
Where an attachment is vacated by the commence- 
ment of proceedings in bankruptcy, the lien of subse- 
quent executions is not thereby enlarged; the property 
passes to the assignee free from incumbrance, to the 
extent of the attachment, and subject to the execu- 
tion liens as to the excess. U.S. list. Ct., Vermont. 
In re Nelson, 16 Nat. Bankr. Reg. 312. 

MORTGAGE. 

Right of mortgagee to timber cut from mortgaged 
premises after default: expense of keeping properly. — 
One who holds a mortgage valid, as against the provi- 
sions of the Bankrupt Law, with condition broken 
before the commencement of the proceedings, has a 
right as against the assignee to all the bark, wood and 
timber cut from the premises, whether on them or not. 
Where such mortgagee has given notice of his claim 
to the marshal when he seized the property, and to 
the assignee when he took possession of it and they 
afterward keep. possession, they are to be considered 
as taking it for him, and the expense of securing it 
should be borne by him. U.S. Dist. Ct., Vermont. 
In re Bruce, 16 Nat. Bankr. Reg. 318. 

TRUST. 

What bankrupt takes as trustee: apportionment of 
share.— Where the income of trust moneys is to be 
paid to the bankrupt during his life, to be applied to 
the support of himself and wife, and the education 
and support of thier children, the trust declaring that 
the principal and income should be inalienable, the 
bankrupt takes it as sub-trustee, and is bound to apply 
it to the purposes named, and, therefore, it will not, 
upon his bankruptey, pass to the assignee. The court 
cannot apportion such income and give the assignee 
an aliquot share. U. S. Dist. Ct., Massachusetts. 
Durant v. The Hospital Life Ins. Co., 16 Nat. Bankr. 
Reg. 324. 





RECENT AMERICAN DECISIONS. 
SUPREME COURT OF WISCONSIN — OCTOBER AND NO- 
VEMBER TERMS, 1877.* 


EMINENT DOMAIN. 

1. Rule as to appraisement of value. —The settled 
rule in this State, that the value of lands taken for 
railroad purposes is to be fixed as it is at the date of 
the appraisement by the commissioners, and not as at 
the date of the location of the line of the road thereon, 
extends to the appraisement of damages resulting from 
such taking to the contiguous lands of the same owner, 
Lyon v. G. B. & Minn. Railway Co. 

2. Entry by railway company before condemnation.— 
Though it would seem that a railroad company must, 
of necessity, be permitted to go upon lands for the pur- 
pose of locating the line of its road, yet if it proceeds 
to construct its road on the land of another without 
having acquired the legal right to do so, as by license 
or condemnation, it is liable in damages as a trespasser, 
and may be enjoined or ejected. Ib. 

3. Present value of land to measure damages.—W here 
the company has in fact built its road over land of an- 
other without authority, and proceedings are after- 
ward taken to condemn the land, the measure of ap- 
praisement is the value which the land taken would 
now have if the road had not been constructed upon 
it, together with the difference between the present 
value of the owner’s contiguous land with the road, 
properly constructed, where it is, and what would have 
been its present value if the road had not been built. 
Ib. 

ESCROW. 

1. Conditions upon which escrow was to be delivered, 
provable by parol: what does not constitute escrow. — 
The conditions upon which an escrow was to be deliv- 
ered to the grantee therein named may rest in and be 
proved by parol. Where the grantor in the deed re- 
tains the right of control over it, notwithstanding its 
deposit with a third person with instructions to deliver 
it to the grantee upon his compliance with specified 
conditions, it is not an escrow. Campbell v. Thomas. 

2. When deposit of deed is not in escrow.— In pursu- 
ance of an oral agreement for the sale of land to him 
by T., C. paid a small part of the purchase-money, and 
T. executed a deed of the land running to C. (in which 
the consideration was simply stated to be $3,100), and 
delivered it to H. with directions to deliver it to C. if 
the latter should, on the second day thereafter, deposit 
with H. his two notes for a certain sum, secured by 
mortgage, and pay to H., for T.’s use, the balance of 
the price. Within the time limited, C. offered to H. 
said notes, mortgages and money, but H., by T.’s di- 
rection, refused to deliver to C. the deed, and T., at 
the same time, tendered back to C. the money already 
paid, and left it with H. for C. upon the latter’s re- 
fusal to receive it. In an action by C. against T. and 
H. to compel a delivery of the deed to him, held, that 
as there was no execution or deposit with H. of the 
mortgage from C., contemporaneously with the execu- 
tion and deposit of T.’s deed, and as the latter deed 
dves not contain the whole contract alleged and relied 
upon by the plaintiff, there was no valid contract, and 
the deed was not an escrow. Ib. 

ESTOPPEL. 
When holder of chattel mortgage estopped from setting 


* From O. M. Conover, State Reporter, and to appear in 
42 Wisconsin Reports. ° ibn m 
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up same against creditor.—If chattel mortgagees or 
their agent, knowing that the mortgagors are endeav- 
oring to obtain aloan of money on the property, to pay 
a bill of freight for which it is held, conceal the exist- 
ence of the mortgage for the express purpose of en- 
abling the mortgagors to obtain such loan, they are 
estopped from setting up the mortgage against one who, 
being ignorant of its existence, and being thus inten- 
tionally kept ignorant thereof, advances the money 
to pay the freight, on the security of the property and 
on the faith that it is unincumbered. And it is im- 
material, in such a case, that the mortgagees or their 
agent did not know that the mortgagors were applying 
for a loan to the particular person from whom such 
loan was obtained. McLean v. Dow. 


HUSBAND AND WIFE. 


Wife cannot compel husband to account.—A wife who 
permits her husband, without objection, for a long 
series of years to receive and appropriate to his own 
use, or to their joint use, the income of her separate 
estate, cannot compel him to account to her therefor, 
until such permission is revoked by her, and then only 
from the time of such revocation. Lyon v. G. B. & 
Minn. Railway Co. 

MARRIED WOMAN. 


Conveyance by stranger to married woman: presump- 
tion as to consideration.— In the statute which declares 
that a married woman “ may receive by inheritance, 
or by gift, grant, devise or bequest, from any person 
other than her husband, and hold to her sole and sep- 
arate use,”’ real and personal property (R. S., ch. 95, § 
3), the word grant includes deeds of bargain and sale 
of land. Where a conveyance is made by a stranger 
to a married woman, the presumption in the absence 
of proof is, that the consideration was paid by her, 
and not by her husband. McVeyv. G. B. & Minn. 
Railway Co. 

RIPARIAN RIGHTS. 

Riparian proprietor does not acquire title to break- 
water.—A riparian proprietor who has lawfully in- 
truded into the water for the construction of a break- 
water cannot thereby acquire title in fee to land 
occupied by such breakwater beyond his original boun- 
dary; nor can he, in a proceeding for compensation 
for the alleged taking of such land, recover for any 
injury done to the breakwater. Diedrich v. N. W. 
Union Ry. Co. 

STATUTE OF FRAUDS. 

Agency of one signing contract may be shown by 
parol.— Where one, in signing a simple contract in his 
own name, acts in fact as agent for a third person, 
that fact may be shown by parol, by or against the un- 
named principal, even where the agreement is one 
which the statute of frauds requires to be in writing. 
Weston v. McMillan. 

TAXATION. 


1. Constitutional provisions must be complied with, or 
assessment invalid.— That provision of our State Con- 
stitution which declares that the rule of taxation shall 
be uniform, requires a uniform assessment of value; 
and no tax upon property can be supported which dues 
not proceed upon valid assessment, legally made, upon 
auniform rule. Marsh v. Supervisors of Clark Co. 


2. Any violution of law defeats tax. — Violations or 
evasions of duty imposed by law to secure a just and 
uniform rule of assessment, whether occurripg by mis- 
take iu law or by fraud in fact, which go to impair the 








general equality and uniformity of the assessment, 
and thereby to defeat the uniform rule of taxation, 
vitiate the whole assessment as the foundation of a 
valid tax. (Kelley v. Corson, 11 Wis. 1, and Miltimore 
v. Supervisors, 15 id. 9, as to this point, overruled.) Ib. 
—>__—_ 
BENCH AND BAR. 


This was Charles Sumner’s opinion, in 1836, 
of Chancellor Walworth and Judge Cowen, whom he 
met at Saratoga: ‘ Neither interested me. They were 
mere book men. Judge Oakley, of New York, whom I 
met, is abler than both.”’ 


The vote for the Hon. John R. Brady, for 
Judge of the Supreme Court of the First District, cast 
at the late election, was 123,000, the largest vote ever 
oat, Soe any man for any: office in the city of New 

ork. 


The appointment of Mr. Baron Deasy as 
second Lord Justice of Appeal under the Irish Judica- 
ture Act, gives general satisfaction. Baron Deasy had 
a large practice in equity. It is considered a very 
liberal act of the government to go outside the range 
of their own supporters to select a Roman Catholic 
and a political opponent on the ground of merit solely. 


An English newspaper, in speaking of the 
elevation of Mr. Thesiger to the bench, says: ‘‘ As far 
as money is concerned, elevation to the bench is seldom 
a profitable exchange for an English barrister. And 
not only has a newly-made judge to content himself 
with a considerable reduction of income, but the ex- 
pensive dignity of knighthood exhausts a serious pro- 
portion of his first year’s emoluments of office. Until 
recently the heavy fees for passing through the pre- 
liminary degree of serjeant-at-law had also to be 
counted among the costs for accepting judicial honors. 
In becoming a justice of appeal the Hon. Mr. bine aad 
is known to be resigning one of the most lucrative 
practices ever made at the bar. In his case, however, 
there exists a precedent for declining to incur the ex- 
penses of knighthood, should he feel so inclined. 
Another peer’s son, Mr. Justice Denman, is the single 
occupant of the English bench whose name is without 
the generally coveted prefix of ‘Sir.’’ After his ap- 
pointment to a judgeship, when he was called upon to 
receive knighthood, he adroitly pointed out that as 
the younger son of a peer he already took precedence 
of all knights bachelors, and argued that it could not 
be necessary for him to accept a lesser dignity than 
that which he already possessed. It will be curious to 
observe whether the son of Lord Chelmsford will 
adopt a similar view.” 


The difficulties and privations oftentimes 
experienced by the frontier judiciary are illustrated by 
what happened to Mr. Justice Crease of British Co- 
lumbia, while upon his circuit. He was riding on 
horseback over a trail in the forest leading to the 
town where he was to hold court, when his horse 
stumbled and fell. He was thrown forward on 
the pummel of the saddle (Mexican) from which he 
received very serious injury, which it was feared at 
one time might be fatal. Notwithstanding the intense 
suffering resulting from the accident the Judge, with 
a courage that excited the admiration and amazement 
of all, proceeded to hold court while lying on a 
stretcher, and although physically so helpless that he 
could not move a muscle, he went through the busi- 
ness of the court in a manner that showed him in no 
respect wanting in his wonted mental vigor. Subse- 
quently he was carried to another point; he was car- 
ried over a trail a distance of nearly 100 miles, on a 
stretcher borne by eight Indians. The journey was 
through a wild and precipitous region. On more than 
one occasion the stretcher was necessarily in a perpen- 
dicular position with the judge’s head down hill, and 
had it not been that he was firmly strapped to the 
stretcher with strong leathern bands, the judge and 
his couch would oftentimes on the journey have 
parted company in a rather unceremonious manner. 
It is worthy of note that notwithstanding his constant 
suffering the judge seemed to think more lightly of 
the dangers of the situation than any other person in 
the party that accompanied him.” 
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RECENT ENGLISH DECISIONS. 
COMMON CARRIER. 

Special contract excluding liability except for willful 
misconduct: delivery of goods to wrong person.—A 
railway company having carried goods from one of its 
stations to another, the station-master at the place to 
which they were carried, without making inquiries of 
the consignor, after a delay of a week, delivered the 
goods to a person of a name very similar to that of 
the person named as consignee. The contract of car- 
riage was at a reduced tariff conditioned to exclude 
all liability except for willfal misconduct. Held, that 
the delivery of the goods amounted to willful miscon- 
duct. Com. Pleas, May 4, 1877. Hoare v. Great West- 
ern Railway Co., 37 L. T. Rep. (N. 8.) 186. 

COVENANT. 

Covenant to use building **as and for a private resi- 
dence only:” charitable institution: injunction: costs 
of unnecessary affidavits.—In an action to restrain the 
breach of a covenant not to use any buildings to be 
erected on a plot of land “ otherwise than as and for 
a private residence only, and not for any purpose of 
trade,”’ held, that the erection of a large building, 
capable of accommodating 100 children, for a charitable 
institution supported by voluntary contributions, was 
not an infringement of the covenant. Although the 
action was dismissed with costs, the defendants were 
ordered to pay the costs of numerous affidavits filed 
by them, and which had no real application to the 
question before the court. Ch. Div., July 5, 1877. 
German v. Chapman, 37 L. T. Rep. (N. 8.) 265. 

DIVORCE. 

Status of wife after decree nisi for dissolution of mar- 
riage, and before decree absolute.—The status of a 
married woman is not affected by the pronouncing of 
a decree nisi for the dissolution of the marriage. She 
continues to be subject to all the disabilities of cover- 
ture until the decree is made absolute. Action for 
taking goods of the plaintiff. Plea, coverture of plain- 
tiff at the time of the alleged taking and of plea pleaded. 
Prior to the alleged taking a decree nisi had been pro- 
nounced for the dissolution of the plaintiff's marriage, 
which was made absolute after plea and before the 
trial. Held (reversing the judgment of the Exchequer 
Division), that the plaintiff was still a married woman 
notwithstanding the decree nisi, and that the plea was 
proved. (Prole v. Soady, L. R., 3 Ch. 220, distin- 
guished.) Norman v. Villars, L. R., 2 Ex. Div. (C. A.) 


359. 
LEASE. 


Notice to repair: negotiations for sale: suspen- 
sion of notice: waiver.— Where a notice to repair has 
been given, and the lessee makes an offer to sell his 
interest in the premises, and a negotiation takes place 
on that offer, the effect of that offer and the negotia- 
tion is to suspend the notice till the negotiation has 
been terminated, from which event alone the date of 
the notice can properly be calculated. Equity will 
relieve against an ejectment founded on the original 
notice. A notice to repair, within six months, houses 
held on lease by the Metropolitan Railway Company, 
was given on the 22d of October, 1874, to expire on the 
22d of April, 1875. It was answered by a letter of the 
28th of November, suggesting that the lessor might 
like to purchase the premises. The lessor’s solicitors, 
by letter of the Ist of December, asked the price 
demanded, and were told, by letter on the 30th of 
December, that it was £3,000. The lessor’s solicitors 








on the 31st of December, 1874, wrote to say that, cen- 
sidering the [condition of the premises, “the price is 
out of all reason. We must, therefore, request you to 
reconsider the question of price, having regard to the 
previous observations, and to the fact that the company 
have already been served with notice to put the premi- 
ses in repair, and we shall be glad to receive in due 
course a modified proposal from you.’ No farther 
communication on this subject took place till the 19th 
of April, 1875, when the agent for the company wrote 
to say that as “ the negotiations had not resulted in a 
sale’? the company would take in hand the repairs. 
On the 20th of April, the solicitors for the appellant 
wrote, declaring that ‘“‘the negotiations’? had been 
broken off in December last, and that there had been 
ample time since then to complete the repairs. On the 
22d of April ,the notice expired, and on the 28th, the 
ejectment was served. After verdict for the plaintiff 
and judgment in the court below, held, that the com. 
pany was entitled in equity to be relieved against the 
forfeiture, for that the letters at the end of November 
and ‘at the beginning of December had the effect of 
suspending the notice, and that the suspension did not 
come to an end till the 3lst of December, till which 
time the operation of the notice was waived, so that 
no part of that time could be counted against the ten- 
ant in asix months’ notice to repair. Hughes v. Metro- 
politan Railway Co., L. R., 2 App. Cas. H. L. (E.) 
_ MASTER AND SERVANT. 

Negligence: sub-contractor under railway company: 
common employment.— The plaintiff, a workman in the 
employ of a contractor engaged by the defendants, had 
to work in a dark tunnel rendered dangerous by the 
passing of trains. After he had been working a fort- 
night he was injured by a passing train. The jury 
found that the defendants, in not adopting any pre- 
cautions for the protection of the plaintiff, had been 
guilty of uegligence. Held, by the majority of the 
Court of Appeal (Cockburn, C. J., Mellor and Grove, 
JJ.), reversing the decision of the Court of Exchequer, 
that the plaintiff, having continued in his employment 
with full knowledge, could not make the defendants 
liable for an injury arising from danger to which he 
voluntarily exposed himself. Held, by Mellish and 
Baggallay, L. JJ., dissenting, that the plaintiff, as ser- 
vant to the contractor and not to the defendants, had 
entered into no contract with the latter which would 
modify the ordinary duty of those who carry on a 
dangerous business to take reasonable precautions that 
no one should suffer personal injury from the manner 
in which it is carried on; and that no such contract 
should be inferred from the plaintiff remaining in his 
employment. Woodley v. The Metropolitan District 
Railway Co., L. R., 2 Ex. D. (C. A.) 384. © 

NEGLIGENCE. 

Act of God: overflow of river by reason of neglect to 
comply with statute: measure of damages.— A river 
overflowed a wall belonging to the defendants, who 
were a dock company working under a private act of 
Parliament, and caused damage to the plaintiffs’ prop- 
erty. The plaintiffs contended, that the defendants 
were bound at common law to keep their wall at a 
reasonable height, and alleged that they had not done 
so. The height of the wall was also less than the 
height specifiéd by the defendants’ act of Parliament. 
The defendants alleged that the wall was high enough 
to keep out any ordinary tide, and that the damage 
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was caused by the act of God. They also contended, 
that, if they were liable for any damage at all, they 
could not be held responsible for the damage which 
was caused by the water, which would have come over 
the wall if it had been at the height at which the 
plaintiffs alleged they were bound to keep it. Held, 
that, as the defendants had not kept the wall at the 
height required by their act of Parliament, they were 
guilty of negligence, and were therefore liable for the 
whole of the damages. Ch. Div., July 23,. 1877. 
Nitro-Phosphate and Odam’s Chemical Manure Co. v. 
London and St. Catharine’s Docks Co., 37 L. T. Rep. 


(N. 8.) 330. ; 
TRADE-MARK. 


Partnership making article designated by special 
name: right of each partner to manufacture article of 
the dissolution. — M. and H. B. C., trading in copart- 
nership under the name of B. C. & Co., manufactured 
and sold an article known in the market as Condy’s 
Fluid. They dissolved partnership. H. B. C. then 
set up the same business on his own account and in his 
own name. M. also commenced the same business on 
his own account, but under the name of the Condy’s 
Fluid Company. On bill filed by H. B. C. to restrain 
M. from trading under the name of the Condy’s Fluid 
Company, and from manufacturing and selling as 
Condy’s Fluid an alleged spurious compound, held, 
that, as M. had under the partnership articles the right 
to manufacture and sell Condy’s Fluid, he could not 
be restrained from selling a spurious article as Condy’s 
Fluid, so long as he did not induce the public to believe 
that the article sold by him was the article manufac- 
tured and sold by H. B. C. Ch. Div., June 15, 1877. 
Mitchell v. Condy, 37 L. T. Rep. (N. 8.) 268. 

——__~ > 
BOOK NOTICES. 


BENJAMIN ON SALES— SECOND AMERICAN EDITION. 


A Treatise on the Law of Sale of Personal Property; with 
References to the American Decisions and to the 
French Code and Civil Law. Second English Edition. 
By J. P.. Benjamin, Esq., Q. C. of Lincoln’s Inn, Barris- 
ter-at-law. Second American Edition. By J.C. Per- 
kins, LL.D. New York: Hurd & Houghton, 1877. 

HE distinguished success of Mr. Benjamin at the Eng- 
lish Bar has done much to remove the erroneous 
impression which has heretofore prevailed among the 
profession in England in respect to the ability and 
learning of their American brethren, but the high 
position he has attained as an advocate and counsel, 
while shedding lustre upon his reputation and confer- 
ring honor upon his country, gives him no greater 
claim to be considered as a sound and able lawyer than 
does this treatise, the second American edition of 
which now lies before us. As soon as the first edition 
came from the press, which was in 1868, long before 

Mr. Benjamin had made his name famous as an Eng- 

lish barrister, the profession of both England and 

America accepted it as the leading authority upon the 

subject about which it treats. The book was prepared 

upon a plan new to the English Bar in this, that in 
support of the principles enumerated it did not con- 
fine itself to English authority, but adopted as of equal 
value the determinations of American courts. This 


course was followed in the second English edition, 
which was issued in 1873, by the incorporation of a 
still larger number of American decisions; though, as 
the citation of all valuable American cases would make 
too bulky a volume, the author, as a rule, selected only 
from the decisions of the Federal Supreme Court and 








those of the Court of Appeals of this State. This 
was sufficient for the purposes of the work in England, 
but in order to suit it for the use of the bar in this 
country the American editor has added from other 
sources such cases as are of importance. In doing 
this, he has not confined himself to American reports 
only, but has collected the English decisions since 1873. 
The work is, therefore, not merely a new American 
edition, but a substitute for a new English edition. 
The citations of authority come down to the day of 
publication, and the book can be safely said to give a 
full view of the law of sales as it stood on the Ist of 
November, 1877. 

It ,jwould be a work of supererogation to recite the 
contents or give the general features of a work so well 
known to the profession in its first edition. Suffice it 
to say, that in this edition the reputation of the first 
one is fully sustained, not only in the additions made 
by the author, but in those made by the American 
editor. The book is printed at the Riverside Press, 
which indicates not merely excellence but elegance in 
mechanical execution. 


REDFIELD’s Reports, VOL. II. 


of Cases argued and determined in the Sw 
Courts of the State of New York. By Amasa A. 
Vol. Il. New York: Banks & Brothers, 1877. 


These reports, although confined to cases decided 
in inferior courts, are probably of as great practical 
value as any series issued. To lawyers, interested in 
probate matters, they are indispensable, as in them 
will be found the solution of many points of difficulty, 
which never reach the appellate tribunals. Among 
the cases involving questions of interest, reported in 
the present volume, we notice these: Norton v. Nor- 
ton, p. 6. Testator, who had himself written his will, 
and signed the same, asked witnesses to witness it as 
his will, but did not sign it in the presence of the wit- 
nesses, or acknowledge his signature. Held, a sufli- 
cient execution and publication of the will. Edsall v. 
Waterbury, p. 48. A gift to testator’s wife, and by 
her accepted, in lieu of dower, does not preclude her 
claim to a share in a surplus of personalty undisposed 
of by will. Swartwout v. Swartwout, p. 53. Re- 
marriage held to terminate the guardianship of a 
widow judicially appointed guardian of her own chil- 
dren. Matter of Ward, p. 251. A savings bank deposit 
by an intestate, in the name of himself and wife en- 
tered thus, ‘‘ Richard or Kate Ward,” she never having - 
had possession of the pass-book during his life, is pre- 
sumptively his property exclusively, and a gift held 
not established. Booth v. Cornell, p. 261. A legacy 
to a corporation, the ‘‘ New York Young Men’s Chris- 
tian Association,’’ had vested in interest, but before 
the time for vesting in possession arrived, the corpora- 
tion accepted a new charter, under the name of ‘‘ The 
Young Men’s Christian Association,”’ etc., which pro- 
vided that upon its acceptance the former corpora- 
tion should be dissolved, and all its property vested in 
the new corporation. Held, that the legacy lapsed by 
the dissolution of the legatee, and the new corporation 
could not take. Minor v. Jones, p. 289. A marriage 
between slaves, contracted in a slave State before the 
emancipation, with the consent of their masters, and 
according to the custom of nfarriage among slaves, 
held a valid marriage when drawn in question in the 
courts here. Gillespie v. Brooks, p. 349. A bit of paper 
affixed with mucilage and stamped upon, held a suffi- 
cient common-law seal. Ordish v. McDermott, p. 461 
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A will made in ignorance of the existence of a living 
child, held not revoked even at common law, by the 
discovery of its existence. Marsh v. Gilbert, p. 465. 
An advancement made to a child, in stocks, at an 
estimated value, held no advancement, when the 
stocks were at the time worthless. The reporting is 
carefully done, and the book is well printed and bound. 


Comyns’ ABsTRAOCTS OF TITLE. 


BE Dereon on 0 Berke Abctracts of Tulle to 
Fr Copyhold and Leasehold Estates and Personalty, 
with observations and requisitions on each title, ar- 
ranged as exercises for the use of law students and ar- 
ticled aeete’ posies the Real Property Limitation 
a | the Real Property (Vendor and Purchaser) 
Act, and observations thereon. By W. H. myns. 
Third e edition. London: Reeves & Turner, 1877. 
The vendors and purchasers of real estate in America 
have, thanks to the recording acts so generally adopted, 
very little of the expense and trouble which meet 
Englishmen who undertake to enter upon similar 
transactions. Here, in nine cases out of ten, a short 
examination of the books of the proper clerk or regis- 
ter will inform an ordinarily intelligent man of all that 
he needs to know about the title of any given piece of 
land. In England, however, solicitors must be em- 
ployed, and a careful investigation, surrounded by 
formalities and requiring much skill and knowledge, 
continued through many days, before it will be safe 
to decide upon a purchase. The consequence is, that 
the examination of titles forms an important branch 
of the law, and the book before us is designed to prac- 
tically acquaint students with the leading principles 
of that law. Its value is, therefore, chiefly to English 
law students and others interested in real estate trans- 
actions there. It will, however, be found useful in 
aiding in the preparation of the less elaborate abstracts 
required here, as it will suggest many points in which 
such abstracts are liable to be deficient. 


SUPPLEMENT TO ABBOTT’S FORMS. 


A Collection of Forms of fvestee and Pleading in Actions, 
whether for Legal or E ble Relief, prepared with ref- 
erence to the Code o Civil Procedure of the State of 
New York. With Notes and Authorities. By Austin 
Abbott, New York: Baker, Voorhis & Co., 1877. 


The most extensive collection of forms of practical 
value adapted to practice under the old Code of Pro- 
cedure, was that made by Mr. Abbott, and the forms 
in that collection are, with very little change, useful 
under the new law of practice; in fact, most of them 
will answer without any alteration whatever. But as 
changes are sometimes required and, in some instances, 
new forms, this work has been prepared. It comes 
very opportunely, as the profession are as yet not en- 
tirely familiar with the new Code, and even the most 
skillful among them cannot, without examination and 
the expenditure of considerable time, draw a pleading, 
a motion paper or an order with a certainty that he is 
right. It isamong some thought an indication that 
the attorney is not familiar with his work, for him to 
consult a form book, but this is uot so. In the draw- 
ing up of papers, that he prepares every day, an ex- 
perienced man can safely trust his memory, but in 
those that he needs to write but occasionally, even if 
careful, he may forget something, and it is no mark 
of ignorance for him to consult a collection of pre- 
cedents any more than it is for a scholar to consult a 
dictionary. The forms given here are arranged in the 
order of the sections of the new Code, which will en- 
able the practitioner called upon to draw any paper 
required under the provisious of any section, to read- 
ily refer to this book and find what he wants. The 





forms appear to have been carefully prepared, and, we 
believe, they will be found thoroughly reliable. Each 
form, where it is deemed necessary, is accompanied 
by notes giving a reason for its adoption, or explain- 
ing the use of the terms contained therein. The vol- 
ume is well printed and bound, and will, we are 
confident, find its way into the library of every practi- 
tioner in the State. 


STANTON’s KENTUCKY DIGEST. 


A new Digest of the Decisions of the Court of Appeals of Ken- 
tucky, embracing all the reported cases from the organ- 
ization of the court in 1792 to 1876. By Rich H, 
a: 2 Vols. Cincinnati: Robert Clarke & Co., 


The author of this work gives the following account 
of his labor in the preface: ‘‘ Every reported opinion, 
from the first organization of the Court of Appeals in 
1792 to the last volume of Bush, published in 1876, has 
been carefully examined and the principles settled or 
recognized and approved given in the syllabus, in most 
cases as nearly in the language of the court as possi- 
ble, with due regard to brevity; care, too, has been 
taken to make the references, both to the book and the 
page, entirely reliable and accurate.’’ He further says, 
and the statement isan important one in estimating 
the value of a Digest: ‘“‘I have in no case relied upon 
the abstract of the decision by the reporter, without 
first giving the case a patient and careful examina- 
tion.” 

In these days of many reports, he who makes a good 
Digest best discharges his debt to the profession; and 
this Judge Stanton has done. His statements of de- 
cisions are fulland accurate, the arrangement is sys- 
tematic, the cross references are numerous, and the 
typographical devices such as to render examination 
easy. The work is one which the profession of Ken- 
tucky will be sure to appreciate. 

—_——__—___. 
CORRESPONDENCE. 


THE YOUNGEST MURDERER EVER ConvIcTED IN 
New YORK. 


To the Editor of the Albany Law Journal: 

Srr.— Does any reader of your journal know of a 
conviction for murder occurring in New York at an 
earlier age than that presented in the subjoined case? 
Hale and other writers upon criminal law mention 
instances of infants under seven proving themselves 
sufficiently doli capax to justify a conviction for the 
highest crime known to the law. But we have no 
similar instances in this State, and the name of John 
Bowman still remains without a rival on the bad 
eminence of a convicted murderer, to which he had 
attained while scarcely nine years of age. Knowing 
nothing of the facts in his case, I must limit myself to 
giving the record of them as they appear in chapter 1 
of the Laws of 1813, entitled ‘‘An act directing the 
confinement of John Bowman in the State prison, at 
hard labor for life,’’ passed November 10, 1812. 

Whereas John Bowman, at a Court of Oyer and 
Termiuer held in and for the county of Herkimer, in 
the month of September last past, was convicted of the 
murder of a female child, and sentenced to be executed 
on the 4th day of December next. And, whereas, 
from the report of the judge who presided at the trial 
of the said John Bowman, it appears, that at the time 
said crime was committed, the said John Bowman 
was about nine years of age, therefore, in considera- 
tion of the extreme youth of the said John Bowman, 
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Be it enacted by the People of the State of New York 
represented in senate and assembly, that, instead of the 
punishment of death, the said John Bowman shall be, 
and he is hereby directed to be confined in the State 
prison at hard labor, for and during the term of his 
natural life; and that it shall be the duty of the sheriff 
of the county of Herkimer, on or before the 1st day of 
December next after the passage of this act, to remove 
the said John Bowman from the prison in the said 
county of Herkimer, and him safely deliver to the 
keeper of the said State prison, and that it shall be 
the duty of the keeper of the said State prison to 
receive the said John Bowman into the said State 
prison, and him to keep at hard labor during his 
natural life. 

For any jury to convict a boy only about and not 
quite nine years of age of murder, there must have 
been circumstances of a peculiarly malicious character 
connected with the crime. What were they? Can 
any one tell? J.O. 


ErFrFect oF CORPORATE By-LAWS UPON STRANGERS. 


To the Editor of the Albany Law Journal: 

Sir. — The New York Common Pleas General Term 
decided in Westervelt v. Radde (New York Daily Reg- 
ister, Nov. 16, 1877), that the trial judge erred in hold- 
ing “that the president of a corporation could law- 
fully bind it in the purchase of goods required in its 
business, notwithstanding there was a resolution to 
the contrary on its books, unless the plaintiff had 
notice of such resolution,’ and for this alleged error 
the judgment directed at trial term was _ reversed. 
This decision is certainly of great importance, for 
it requires all persons dealing with a corporation to 
inform themselves in advance of every by-law and 
resolution placing restraints upon the apparent au- 
thority of its officers. 

The decision is also entitled to much respect, because 
it comes from a learned court and was written by a 
pains-taking judge, but its importance will justify a 
brief reference to what seems to be the only reported 
cases directly in point. 

The Supreme Court of North Carolina, in deciding 
Smith v. N.C. R. R. Co. (68 N. C. 117), said: ‘The 
by-laws of the company enact that no contract 
shall be binding on it unless ratified or approved by 
the president or board of directors. It is evidenced 
that this was not intended to apply to the ordinary 
contracts for freight and passage, which, from their 
nature and number, could not be so ratified, but only 
to contracts beyond the usual business of the company. 
Besides, the by-laws of a corporation are not evidence 
for it against strangers who deal with it, unless brought 
home to their knowledge.”’ 

In the-Royal Bank of India’s case (L. R., 4 Ch. 252), 
the court were of opinion that a certain by-law of the 
corporation could not affect the rights of a person deal- 
ing with the directors in ignorance of such by-law. 

In the G. W. R. Co. v. Goodman (11 Eng. L. & Eq. R. 
546), it was held that the company could not relieve 
itself from liability under a by-law unless knowledge 
of it was brought home to the person sought to be 
affected thereby. 

The same rule applies to the certification of checks 
by bank tellers (16 N. Y. 125, 14 id. 623, 19 id. 152). 
The election of a president by a corporation seems in 
itself to be a holding out of one clothed with the usual 
and ordinary powers belonging to the office, and the 





prevailing impression seemed to be (before the decision 
of the New York Common Pleas) that, as to innocent 
third persons dealing with the company’s chosen 
Official, the apparent was the real authority (82 N. 
Y. Sup. Ct. 58). 
The Common Pleas are probably right upon the law, 
but will the rule not work unjustly in many cases? 
Lex. 
—__~_>——_—_——. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down on Tues- 
day, November 27, 1877: 

Judgment affirmed, with costs —McParlin v. Boyn- 
ton; Cassedy v. Anthony; Hunter v. American Popu- 
lar Ins. Co.; Dolan v. The President, Managers, etc., 
of The Delaware, etc., Canal Co.; Underwood v. Far- 
mers’ Joint Stock Ins. Co.; Harrington v. Robertson; 
King v. Livermore; Burrows v. Whitaker; Gould v. 
Town of Oneonta; Shand, Ex., etc., v. Handley.— 
Judgment reversed and new trial granted, costs to 
abide event —Ten Broeck v. Sherrill; Merritt v. The 
Village of Portchester.——- Order of General and Spe- 
cial Term reversed and motion denied, without costs 
—In re Attorney-General v. Continental Life Ins. Co. 
(In re Petition Merrill).—— Order reversed and appli 
cation denied, with costs— In re Marsh. 


—_~—————. 
NOTES. 


HE Fall announcements of Baker, Voorhis & Com- 
pany include anumber of interesting subjects, not 
least among which is Mr. Abbott’s ‘‘ Trial Evidence,” 
a book which ought to be a vade mecum for every law- 
yer who tries a cause. Mr. McMaster has completed 
his Digest of the Law of Railways and it will soon ap- 
pear. A good digest of the railway cases is needed 
and will be welcomed. Mr. Bump, whose notes on 
the bankrupt law have been so popular, is applying the 
same method to the Constitution of the United States. 
The same enterprising publishers will shortly issue 
Sedgwick’s Leading Cases in the Law of Damages; 
Vol. VI of Daly’s Common Pleas Reports, and a new 
edition of Green’s Brice’s Ultra Vires. They have 
besides several other works in preparation by Mr. Dan- 
iels, Mr. Sedgwick, Mr. Waterman and Mr. Sprague. 
— Wm. Gould & Son have nearly ready the Digest 
to Moak’s English Reports, which will cover very com- 
pletely all the English cases of interest in this country 
between 1872 and 1877. They will also shortly publish 
the third volume of Wait’s Actions and Defenses, a 
work which young men will find a very tolerable substi- 
tute for a large library. —— Callaghan & Company an- 
nounce as ready the initial volume of a series of Criminal 
Reports, after the plan of the series undertaken by the 
late Mr. St. John Green. They have also in press the 
second volume of Von Holst’s Constitutional History, 
a work of rare merit; Roscher’s Political Economy; 
a treatise on Torts, by Judge Cooley; Lewis on Emi- 
nent Domain; Wells on Replevin; Brandt on Surety- 
ship and Guaranty, and Sutherland on Damages. 


Messrs. Houghton & Co. have a list of excellent law 
books, but their announcements include only one legal 
work—that on Mortgages, by L. A. Jones, of the 
Boston bar.— Ward & Peloubet are preparing a new 
work on the Law and Practice of Bankruptcy, by 
Alex. Blumenstiel; the second volume of Hilliard’s 
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American Law, and a Digest of the Law of Trade- 
marks.— Thompson & Stevenson, the enterprising 
publishers of the Central Law Journal, though youngest 
in the field of publishers, display energy and activity 
that some of their elders might profitably imitate. 
Besides their numerous and valuable — and valuable 
they certainly are— Monographs, they announce a 
new work on Contracts, by Joel Prentice Bishop, who 
seldom makes a book that is not a very good book; 
and a treatise on the Law of Notice, by W. P. Wade. 
— John D. Parsons, Jr., has ready a new treatise on 
the Law of Corporations, by George W. Field, Esq., the 
author of a treatise on the Law of Damages. We have 
examined the advance sheets of Mr. Field’s work, and 
do not hesitate to say that it will be found exhaustive 
and thorough. That anew work on this subject was 
needed is evidenced by the fact that a recent catalogue 
spoke of some three or four different authors as en- 
gaged upon it. Mr. Field has covered the ground very 
satisfactorily. The same publisher will shortly issue a 
Commentary on the Law of Lunacy, by Prof. John 
Ordronaux, State Commissioner in Lunacy and pro- 
fessor of medical jurisprudence in Columbia Law 
School. The author’s official experience as well as his 
training and studies have given him exceptional ad- 
vantages in reaping this field of jurisprudence. The 
work will treat of the judicial aspects of insanity, both 
in their civil and criminal relations, with the medical 
reasons which can be defended and have been sustained 
in courts of justice in support of such judicial de- 
cisions. The work will not only contain a thorough 
and exhaustive statement of the law relating to lu- 
nacy, including testamentary and testimonial capac- 
ity, contracts and criminal responsibility, but it will 
also form a complete manual of practice. 


The California Supreme Court has been occupied for 
a@ year or more, with a case against a little woman, 
fifty-five years old, named Crowel, alias Galiusky, the 
matter involved being about $30,000 worth of prop- 
erty. A decision was reached a few days ago, and the 
little old lady gets the benefit of it. She had sold all 
her jewelry and spare clothing to raise money for the 
payment of her counsel, and for some time before the 
decision was rendered, was actually obliged to beg for 
bread. Her good fortune was announced to her upon 
the street, as she was on her way to borrow money to 
buy bread for the next few days, and the intelligence 
overcame her to such a degree that she fainted. —— 
From the return of the Chief Registrar for Ireland, 
it appears that in that country, in 1874, there were 324 
bankruptcies, with debts to the amount of £1,012,000; 
in 1879, 324 bankruptcies, and £598,147 debts; in 1876. 
285 bankruptcies, and £1,030,000 debts. In 1874, there 
were 288 arranging traders, with £1,333,000 debts; in 
1875, 310 arranging traders, with £1,638,000 debts; in 
1876, 309 arranging traders, with £2,835,000 debts. In 
the three years there were more than eight millions 
sterling lost by the solvent. 


Montaigne relates a curious story illustrative of the 
horrible pedantry of the bench in his day. A man was 
condemned to death. His innocence was afterward 
proved by the confession of the real criminals. Yet 
the judges met and decided that execution must take 
place, for it was better to sacrifice an innocent man 
than endanger respect to law. The man was accord- 
ingly hanged.—— A librarian, at the recent conference 








of librarians, in England, communicated the singular 
fact that the best customers for novels are the law- 
yers.—— It is stated that the German chancellor has 
proposed to the Federal council the establishment of 
twelve maritime courts for inquiry into accidents at 
sea, to sit respectively at Koenigsberg, Danzig, Stettin, 
Straulsund, Rostock, Lubeck, Flensburg, Tonning, 
Hamburg, Bremerhaven, Brake, and Emden. Each 
of these courts will have jurisdiction over a certain 
defined portion of the German coast. 

A quaint civic custom, annually observed on All- 
hallows’ Eve, was gone through, on October 31, at the 
office of Sir Frederick Pollock, the Queen’s Remem- 
brancer, in Chancery Lane. It referred to the appear- 
ance of the late sheriffs to account, and as to rent ser- 
vices due to the Crown to be rendered on behalf of the 
corporation of London. The secondary (Mr. De Jer- 
sey), the city solicitor (Mr. T. J. Nelson), and Mr. Far- 
rar, the late under-sheriff, attended on behalf of the 
city. The warrants having been filed and recorded, 
this proclamation was made; ‘‘ Tenants and occupiers 
of a piece of waste ground called ‘The Moors, in the 
county of Salop, come forth and do your service.” 
The city solicitor then came forward and cut one fagot 
with a hatchet and another with a billhook. Then 
came another proclamation: ‘Tenants and occupiers 
of a certain tenement called ‘The Forge,’ in the par- 
ish of St. Clement’s Dames, in the county of Middle- 
sex, come forth and do your service.’’ The city so- 
licitor upon that advanced and counted six horseshoes 
and sixty-one nails, the Queen’s remembrancer say- 
ing, when he had finished, ‘*Good number.’ With 
this the ceremony came toaclose. This is one of the 
three remaining ‘‘ tenures by grand serjeantry,”’ the 
other two being a flag to the Queen from the Duke of 
Marlborough on the anniversary of the battle of Blen- 
heim, and the other from the Duke of Wellington for 
Strathfieldsaye on the anniversary of Waterloo. 

Human nature is much the same the world over, as 
the following bit from Punch will serve toshow: ‘The 
jury then retired to consider their verdict. * * 
Foreman — Well, gentlemen, what shall it be? For 
the defendant or the plaintiff? I say for the plaintiff, 
damages £1,000. Number Two — Nonsense; you mean 
the defendant. He was in the right, and nothing 
shall make me give in, if I stay here all night. Num- 
ber Three — Don’t say that; because I have a dinner- 
party at seven. Number Four— And I promised my 
wife to be back by six. Number Five —I say ditto to 
Mr. Foreman. Only make it a farthing damages. 
Nothing shall move me from that. Number Six — 
Which was the plaintiff? Number Seven— Why, the 
one who refused to pay the bill, don’t you know? 
Number Eight — Lor’ bless me, I thought he was the 
defendant. Number Nine—Come, gentlemen, it’s 
getting late. Make up your minds. I don’t care which 
you give it for, in fact, I thought both sides in the 
wrong. Number Ten— Did you! I thought both 
sides in the right. Number Eleven— It’s no use talk- 
ing. I tell you I mean to stick to the defendant. Num- 
ber Twelve— And I to the plaintiff. Damages £1,000. 
Not a penny, mind you, not a penny less. Foreman — 
I see, gentlemen, we must decide it in the usual way. 
1 will toss the shilling, if you will be good enough to 
ery heads or tails. * * * The jury returned after 
a few minutes’ absence. Verdict for the plaintiff— 
damages forty shillings. 
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CURRENT TOPICS. 


HE President’s Message refers to but a single 
matter of special interest to the profession, 
namely, the suggestions made by the Attorney- 
General in his report in respect to the condition of 
business in the various Federal courts. The Presi- 
dent says that the ‘‘ pressure of business in the Su- 
preme Court and in certain Circuit Courts of the 
United States is now such that serious delays, to 
the great injury and even oppression of suitors, 
occur, and a remedy should be sought for this con- 
dition of affairs. Whether it will be found in the 
plan briefly sketched in the report, of increasing the 
number of the judges of the Circuit Courts, and by 
means of this addition to the judicial force, of cre- 
ating an intermediate court of errors and appeals, or 
whether some other mode can be devised for obviat- 
ing the difficulties which now exist,” he leaves to 
the consideration of Congress. It is probable, con- 
sidering the general appreciation of the necessity 
of a thorough change in the Federal judiciary sys- 
tem, that either the bill prepared by Senator Davis, 
of Illinois, or some other embracing like provisions, 
will become a law. It would be well if, at the 
same time, the system of procedure in the Federal 
courts could be simplified and brought into harmony 
with modern ideas on the subject, but of that we 
have little hope. If the courts are properly reor- 
ganized it will be as much as we can expect from 
the present Congress. 


In the reports of the heads of departments other 
than that of Justice, we note only these matters: 
The Secretary of the Treasury suggests legislation 
for the benefit of those having small savings which 
now go into savings banks. He does not recom- 
mend national savings banks, but the issue of cer- 
tificates for small deposits by the government, di- 
rectly, such certificates to be convertible into four 
per cent bonds; in other words, a modified form of 
a government savings bank. The Secretary of the 
Interior recommends legislation in respect to gov- 
ernment timber lands, and seems satisfied with the 
operation of the existing laws upon other subjects. 
The Postmaster-General, as is usual, suggests exten- 
sive changes in postal legislation, some of which are 
plainly necessary. 


Vor. 16.— No. 23. 





The bankrupt law was not repealed at the special 
session, and we hardly expected that it would be, 
although the majority of the members of both 
houses favored a repeal. There is, however, plenty 
of time for a careful consideration of the matter at 
the present session, and we are confident that such 
consideration will be given. If, after hearing all 
the arguments which can be advanced both for and 
against repeal, the two houses determine to retain 
the law as it is, or in an amended form, we will be 
satisfied, but we know that if the whole subject is 
fairly understood by representatives and senators, 
the bankrupt law is doomed. As it is usually car- 
ried out, that law is substantially nothing but a 
legalized plan for plunder, and no modifications 
or amendments can deprive it of this character, 
though they may, in some degree, diminish its 
power for harm. 


The last number of the New York Hvangelist con- 
tains an extended account of proceedings in a 
Chinese criminal court, witnessed by the editor of 
that paper, with a description of criminal procedure 
in China, which presents that system in a light 
somewhat different from that in which people here 
have been accustomed to regard it. We have 
always believed that Chinese justice was blind, un- 
reasonable and cruel, and that, while an upright and 
virtuous citizen would probably not fall under the 
ban of the law, there were no certain safeguards 
such as exist here making it sure that he would not 
do so. But, according to the editor of the Hvangel- 
ist, Chinese trials, while conducted in a manner for- 
eign to our ideas of propriety, are formal trials, the 
purpose of which is to ascertain truly whether the 
accused is guilty of the crime charged. Witnesses 
are, as a rule, not examined, and the proceeding is 
principally between the judge and the accused. The 
accused has no counsel, and the judge determines 
both the law and the facts of the case. There is no 
unkindness of manner toward the prisoner, but what 
he has to say is heard patiently and respectfully. He 
is, however, presumed guilty of the offense charged 
instead of innocent, as with us. In this, however, 
the law of China does not differ from the rule pre- 
vailing in practice in the courts of France. Torture 
is used to extort confessions, but this seems to be 
confined to capital cases, where punishment cannot 
be inflicted until the accused admits that he is 
guilty. We should infer, however, that torture is 
not resorted to until the court is satisfied from other 
sources that the prisoner is guilty. Indeed, the in- 
terview between the prisoner and judge is in every 
case probably only a single event in the trial, the 
rest of which has been conducted in the absence of 
the prisoner. The use of torture is believed, even 
by Europeans familiar with China, to be necessary, 
as there is no dependence to be placed on the testi- 
mony of witnesses. The results of the Chinese 
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system are said to be satisfactory, life and property 
being as safe in the cities there as in London or 
New York. 


The English newspapers have been lately indulg- 
ing in comparisons between the English and French 
judiciary, the occasion being the more than usual 
number of appointments to the bench in England 
and Ireland made during the past few months. In 
England, as here, the judges of the superior courts 
are chosen from the bar, while in France they are 
taken from a separate class, To the lawyers, and 
probably to the more intelligent among the people 
generally, the English method of selection would 
appear to be preferable. The daily business of the 
advocate renders him not only familiar with the law 
in its details and application, but it makes known 
to him the difficulties which surround suitors in 
bringing the matters in which they are interested 
before the courts. A judge who has had no experi- 
ence at the bar knows only half the law, and that 
the less essential half. Yet it is claimed that the 
French system has advantages. A judge who has 
never acted as counsel is not as liable to take sides in 
a controversy before him, as one who has so acted, 
and, therefore, his feelings will not control or bias 
his decision. Being trained from youth with a view 
to the bench, he acquires habits which peculiarly fit 
him for the performance of judicial duties, and he 
knows how to do his work from the beginning. 
Besides, in the French courts, where the judge exer- 
cises the functions of the jury, a larger judicial force 
is necessary, and it is not thought possible to secure 
the needed number of competent persons from the 
bar. There is also this in the French system: A 
French court of justice, whether it arrives at a de- 
cision unanimously or by a majority, never betrays 
any difference of opinion in its judgments, and its 
adjudications are not weakened in authority by the 
egotism or self assertion of non-concurring members. 
In this respect the French courts are worthy of 
imitation. Still, with all its imperfections, we 
would rather trust to the decision of an English 
court on most questions, and we suspect that the 
French themselves regard the English judiciary 
with higher respect than they do their own. 


The question whether suicide of itself is evidence 
of insanity has frequently arisen in actions upon life 
insurance policies where the defense was, that the 
insured had died by his own hand, in violation of a 
condition in the policy, and the defense was sought 
to be avoided by proof that when the act was com- 
mitted, the insured was insane, and the act was not 
his own, and did not come within the condition. 
In two cases appearing in our abstracts this week, 
one decided in the New York Court of Appeals 
(Weed v. Mutual Benefit Life Ins. Co.), and the other 
in the United States Supreme Court (Charter Oak 





Life Ins. Co. v. Rodel), the question is answered in 
the negative, both courts holding that sanity, and 
not insanity, is presumable; that the burden of 
proof is on the plaintiff to show that the deceased 
was insane, and that the suicidal act alone is not 
suflicient to establish insanity. This is in accord- 
ance with the rule adhered to by the courts in nu- 
merous cases (Terry v. Mutual Ins. Co., 1 Dill. 403; 
Coffee v. Home Life Ins. Co., 35 N. Y. Super. 314, etc., 
etc.), but such rule seems a severe one, The ques- 
tion of insanity in such instances is one of fact, and 
could be safely left to the jury. 


The nomination of Mr. Harlan as Associate Justice 
of the Supreme Court was confirmed last week, but 
a motion to reconsider was made and laid on the 
table. The termination of the extra session without 
action on the motion to reconsider resulted in an 
absolute confirmation. We do not understand that 
there was any question made as to the ability of 
Judge Harlan — that was conceded; the hitch was 
as to the shade of his ‘‘ Republicanism.” The nom- 
ination of Mr. Baxter to the Sixth Circuit was not 
acted upon. 


Congress closed the special session just in time to 
enable it to reconvene for the regular one. The past 
session will be remembered rather for what it did 
not do than for what it did. Called chiefly for the 
purpose of providing funds for carrying on the gov- 
ernment, it undertook to legislate about every thing 
conceivable. It is stated that over eighteen hundred 
bills were introduced, almost all of which came to 
naught. It is to be hoped that most of them will 
never see light again. 





NOTES OF CASES. 


N Williar v. Baltimore Butchers’ Loan Association, 
45 Md. 546, plaintiff, having paid usurious in- 
terest, brought action to recover back the same un- 
der the provisions of a statute of Maryland which 
declared that a person guilty of usury shall forfeit 
all the excess above the principal sum and the legal 
interest thereon, ‘‘ which forfeiture shall inure to 
the benefit of any defendant who shall plead usury 
and prove the same.” Pending the suit, an act was 
passed by the legislature of Maryland, taking away 
a right of action for usury where the same has been 
paid. It was claimed that this act took away plain- 
tiffs right of action, but the court held that the 
plaintiff had a vested right in such cause of action, 
and it was beyond the constitutional power of the 
legislature to take it away. The court say that the 
excess of interest which might be recovered back 
was not a forfeiture, but was money belonging to 
plaintiff, in the hands of defendant, the right of ac- 
tion for which was not conferred by the statute, but 
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existed independent of it, and could not be taken 
away. The principle governing the case is stated 
by Judge Cooley (Const. Lim. 362) thus: “A vested 
right of action is property in the same sense in 
which tangible things are property, and is equally 
protected from arbitrary interference. Where it 
springs from contract or from the principles of the 
common law, it is not competent for the legislature 
to take it away.” See, also, Bedford v. Schilling, 4 
8S. & R. 401; Butler v. Palmer, 1 Hill, 334; Bigelow 
v. Pritchard, 21 Pick. 174; New Cent. Voal Co, v. 
G. OC. Coal Co., 37 Md. 557; Grenough v. Grenough, 
11 Penn. St. 489; Steamship Co. v. Jolippe, 2 Wall. 
459. In Girdner v. Stephens, 1 Heisk. 280; 2 Am, 
Rep. 700, it was held that, after a cause of action 
had been barred by a statute of limitation, the de- 
fendant had a vested right to rely upon such statute 
as a defense, and that neither a State constitutional 
convention nor a legislature had the power to revive 
the right to maintain the action. See, to the same 
effect, Yancey v. Yancy, 13 Am. Rep. 5. 


Several actions with respect to seats in stock ex- 
change boards, and involving a curious question of 
law, have recently been adjudicated in the courts. 
The latest one is Thompson v. Adams, decided on 
the 27th of October last, by the Philadelphia Court 
of Common Pleas, and reported in a late number of 
the Legal Intelligencer. The plaintiff gave to his part- 
ner in the stock brokerage business $1,000 to pur- 
chase a seat in the Philadelphia Board of Brokers, 
an unincorporated association for the purpose of 
facilitating the buying and selling of stocks, gov- 
erned by a constitution and by-laws. The partner 
purchased the seat in his own name, and continued 
to hold it until his death without any knowledge on 
the part of the board of any other ownership or 
title. At that time he was indebted to various 
members of the board upward of $5,000. By a 
clause in the constitution of the board it was pro- 
vided that ‘‘ where a member dies his seat may be 
sold by the secretary, and after satisfying the claims 
of the members of the board, the balance shall be 
paid to his legal representatives.” The seat was 
sold by the secretary, and the question at issue was, 
whether plaintiff was entitled to the proceeds or 
any part thereof, either in full or in equal propor- 
tion with the other creditors of the deceased, who 
were members of the board. The court held that 
the partner purchased the seat subject to the rules 
of the association, that the plaintiff invested his 
money, trusting to the partner’s integrity; and hav- 
ing permitted the partner to exercise the privileges 
of membership, he made him liable to the penalties, 
and that the proceeds of the sale of the seat should 
be applied as far as they would go in payment of 
the claims of members of the board. In the case of 
Singerly v. Johnson, 3 Week, N. Cas., also before a 





Pennsylvania court, a similar question arose, and it 
was held that the death of the member did not 
revoke any of the rules applied to membership. In 
the case of Hyde v. Woods, 15 Aib. L. J. 435, decided 
by the United States Supreme Court, it was held 
that a provision similar to that contained in the 
principal case was valid, and the carrying out of it 
in the case of an insolvent member was not a pref- 
erence under the bankrupt law. The same con- 
clusion was reached in Nicholson v. Gouch, 5 E. & B. 
999. These cases do nat fall within the principle 
that the jurisdiction of the courts cannot be ousted 
by contract. See Scott v. Avery, 5 H. of L. 382 ; 
Nicholls v. Eaton, 91 U. 8. 716. 


The case of Baltimore & Ohio R. R. Co. v. Mulli- 
gan, 45 Md. 486, was an action against a railroad 
company for negligently killing a cow belonging to 
Mulligan, the plaintiff below, and the defense was 
contributory negligence on the part of plaintiff in 
permitting the cow to stray on to defendant’s track. 
The court, however, held the defense not available, 
saying that the best considered decisions, both in 
England and here, hold the law to be, in such a 
case, that mere negligence or want of ordinary care 
on the part of plaintiff will not preclude his right 
to recover, provided the defendant might, by the 
exercise of ordinary care on his part, have avoided 
the consequences of the neglect or carelessness of the 
plaintiff. Upholding this rule, see Butteryield v. For- 
restery, 11 East, 60, where it is said that “one person 
being in fault will not dispense with another’s using 
ordinary care for himself ;” Davies v. Mann, 5 M. & 
W. 546, where Lord Abinger said: ‘‘ As the defend- 
ant might, by proper care, have avoided injuring 
the animal, and did not, he is liable for the conse- 
quences of his negligence, though the animal may 
have been improperly there;” Jfayor of Colchester 
v. Brooke, 7 Ad. & El. (N. 8.) 877, where it is stated 
that a wrong-doer is not without the pale of the law 
requiring every one to use care and skill in the con- 
duct of that which may be harmful to others if mis- 
conducted; Tuff v. Warman, 94 Eng. C. L. Rep. 
573. Here it was held that mere negligence on the 
part of plaintiff would not defeat his right of recov- 
ery if the defendant might, by care on his part, have 
avoided the results of plaintiff's carelessness. See, 
also, State v. Railroad, 52 N. H. 528; Kerwhacher v. 
C., 0. & OC. R. R. Co., 3 Ohio St. 172; Hvansville, 
etc., R. R. Co. v. Hiatt, 17 Ind. 102; Beers v. Housa- 
tonic R. R. Co. 19 Conn. 572. In Brown v. Hanni- 
bal & St. Jos. R. R. Co., 50 Mo. 461; 11 Am. Rep. 
420, it was held that the fact that plaintiff was 
wrongfully on defendant's track at the time he was 
injured by defendant’s negligence would not defeat 
an action for such injury. See, also, note to the 
case last cited, 11 Am. Rep. 425, where the authori- 
ties are collected. 
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SOME RECENT DECISIONS— 2ist AMERICAN: 
I. 
T= Pennsylvania cases are very interesting. 
In Lancaster County Bank v. Moore (78 Penn. 
St. 407), the plaintiff lent money to the defendant 
upon his note. Afterward the defendant was judici- 
ally determined to have been insane at the time. 
The plaintiff, having no knowledge of the defend- 
ant’s insanity, was held entitled to recover. This 
case is accompanied by an elaborate note. In First 
National Bank of Carlisle v. Graham (79 Penn. St. 
106) the defendant’s cashier, to the knowledge of 
the directors, received the plaintiff's bonds for safe- 
keeping, without compensation, and they were 
stolen. Held, that the bank would be liable if gross 
negligence should be shown. The doctrine that the 
deposit was outside the corporate powers of the 
bank, as laid down in First National Bank of Lyons 
v. The Ocean National Bank, 19 Am. Rep. 181, and 
Wiley v. The First National Bank of Brattleboro, id. 
122, was not approved. 

One of the most ingenious frauds ever concocted 
is the subject of examination in Brown v. Reed (79 
Penn. St. 370). The defendant signed the follow- 
ing instrument: ‘‘ North East, April 3, 1872. Six 
months after date I promise to pay J. B. Smith, or 
(bearer fifty dollars, when I sell by) order, two 
hundred and fifty dollars (worth of Hay and Harvest 
Grinders) for value received with legal interest with- 
out (appeal, and also without) defalcation or stay 
of execution. T. H. Brown, (Agent for Hay and 
Harvest Grinders).” This instrument was so printed, 
that by cutting it through vertically, the portions 
in parentheses were separated from the rest, and 
the remainder formed a good promissory note. It 
was so cut without defendant’s knowledge, and the 
resulting note was transferred to an innocent pur- 
chaser. Held, that defendant was not liable in the 
absence of negligence, and negligence was a ques- 
tion for the jury. 

In Mentz v. Armenia Fire Insurance Co. (79 Penn. 
St. 478) a fire policy was conditioned that in case 
of difference between the assured and the company 
touching the amount of any loss, such difference 
should be submitted to arbitrators, whose decision 
should be final and conclusive, and no action was to 
be maintained on the policy unless the amount of 
loss or damage in case of difference or dispute should 
be first ascertained. Held, that the condition did 
not oust the court of jurisdiction of an action on 
the policy, and that if the condition was of any 
effect, the company must show that they admitted 
the validity of the policy and their liability under 
it, and that the only question was as to the extent 
of the loss. 

In Philadelphia & Reading Railroad Co. v. Hen- 
drickson (80 Penn. St. 182), the plaintiff's barn hav- 
ing been burned by sparks negligently permitted to 











escape from defendant’s locomotive, it was held no 
defense that the roof of the barn was in such con- 
dition as to be easily kindled. In other words the 
owner of the barn was not bound to slate his roof 
for the convenience of the railroad people. 

The unquiet question of proximate and remote 
cause came up again in Pennsylvania Railroad Co. v. 
Hope (80 Penn. St. 373). Fire having been com- 
municated by a locomotive to a cross-tie of the 
track, spread thence through rubbish and dry grass 
to plaintiff’s lands, about six hundred feet distant, 
held, that it was for the jury to determine. whether 
the injury was the natural and probable consequence 
of the first ignition. Considerable attention was 
devoted to the defense of the Kerr Case, 1 Am. 
Rep. 431. 

Massachusetts always furnishes a ‘‘Lord’s Day” 
case, and here we have Smith v. Boston and Maine 
Railroad (120 Mass. 490), holding that one who 
travels on the Lord’s Day to ascertain whether a 
house which he has hired, and into which he in- 
tends to move the next day, has been cleaned, can- 
not maintain an action. for injuries sustained at a 
railroad crossing through the negligence of the serv- 
ants of the corporation. It seems to have made no 
difference that the plaintiff had attended church in 
the morning. 

They are not quite so religious down in Louisiana, 
for in Mahood v. Tealza (26 La. Ann. 108) an action 
to recover the price of furniture sold, to the plain- 
tiff’s knowledge, to furnish a house of ill fame, was 
held maintainable. This seems consistent with 
Heineman v. Newman (55 Ga. 262), reported in this 
volume, which holds that, in an action for the price 
of goods sold and delivered, the defense that the 
sale was made for the purpose of defrauding the 
plaintiff's creditors is unavailing. In City of Shreve- 
port v. Levy (26 La. Ann. 671) a municipal ordi- 
nance, forbidding the sale of goods on Sunday, but 
excepting from its operation those who closed their 
business places on Saturday, was held unconstitu- 
tional, because it gives the Jews an unfair advan- 
tage. A few pages further on we find City of New 
Orleans v. Stafford (27 La. Ann. 417), holding that 
an act of the legislature, prohibiting private markets 
within twelve squares of a public market in New 
Orleans, is not unconstitutional, as interfering with 
pre-existing private rights. The enactment is de- 
fended on the ground of public health. In Burke 
v. Bishop (27 La, Ann. 465) the gift, causa mortis, of 
a check drawn by a third person to the order of the 
testator, and by him indorsed in blank, was held 
valid, although the check was not presented for 
payment until after the testator’s death. 

Among the New York cases, the case of Malone 
v. Hathaway (64 N. Y. 5), on which we have before 
commented, involving the question of the liability 
of the master for an injury caused by one of his serv- 
ants to another servant, is reported and accom- 
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panied by an excellent note. In Rounds v. The Dela- 
ware, etc., Railroad Co. (64 N. Y. 129) the plaintiff, 
a boy twelve years old, jumped on the baggage car 
to catch a ride, and the brakeman kicked him off, 
and he was injured. A verdict for the plaintiff was 
sustained. In Lancey v. Clark (64 N. Y. 209), the 
defendant having lent his note to a firm, who pro- 
cured its discount at a bank, one of the partners 
borrowed money from the plaintiff to take up the 
note, and, after it was due, took it up and sent it to 
the plaintiff. Held, that the plaintiff took title 
from the partner, and not from the bank, and could 
not recover. In Patterson v. Birdsall (64 N. Y. 294) 
a valid first mortgage was satisfied and discharged, 
the holder receiving in its place an usurious second 
mortgage. Held, that, the new mortgage being 
void, the original mortgage could still be enforced. 

In Connecticut, Osborn v. Bryne (438 Conn. 155) 
decides that, upon the insolvency of a savings bank, 
a depositor cannot set off his deposit against a debt 
due from him to the bank. In Heergreen Cemetery 
Association v. City of New Haven (43 Conn, 234) it is 
held that a municipal corporation, without statutory 
authority or necessary and reasonable implication, 
cannot take for a highway any part of the lands of 
a cemetery. 

In California the case of National Gold Bank and 
Trust Co. v. McDonald (51 Cal. 64) decides that 
checks deposited with a bank and credited in the 
depositor’s pass-book are received, in the absence of 
a special agreement, for collection, and not as cash, 
and, whether drawn on the same or on another bank, 
may be afterward returned, and the credit may be 
annulled, if there are no funds to meet them. This 
seems rather in conflict with Oddie v. The National 
City Bank, 45 N. Y. 735. In Brenner v. Liverpool, 
etc., Insurance Co. (51 Cal. 101) a building was in- 
sured by a policy conditioned to be void if the 
building should fall, except by fire. The fall, not 
by fire, of about one-quarter of the building was 
held not to avoid the policy. Two judges dissented. 
If we had argued this case for the plaintiffs, we 
should have cited Childe Harold, canto 4, v. 145: 


“*While stands the Coliseum, Rome shall stand ; 

*When falls the Coliseum, Rome shall fall ; 

‘And when Rome falls, the world.’ From our own land 

Thus spake the pilgrims o’er this mighty wall 

In Saxon times, which we are wont to call 

Ancient; and these three mortal things are still 

On their foundations.” : 

Although the Coliseum is partly in ruins, is it a 
‘*fallen building?’ The poet says no. In Argues 
v. Wasson (51 Cal. 620) a mortgage, by a lessee of 
land in possession, of crops to be raised, but not yet 
planted, was held effectual. This is consonant with 
Apperson v. Moore, 30 Ark. 56, also reported in this 
volume. 

In Minnesota, in State v. Lee (22 Minn. 407), it is 
held that negative evidence of character is compe- 
tent, as where the witness knows the accused, and 




















would have been apt to hear any thing alleged 
against him, and has never heard his character 
talked about, ‘‘the fact that a person’s character is 
not talked about at all being excellent evidence that 
he gives no occasion for censure, or, in other words, 
that his character is good.” 

—_——_~—_—___—— 


SOME POINTS ON EXTRADITION. 


OcHRE Point, Newport, R. L., 
November 28, 1877. } 
Isaac GRANT THOMPSON, Esq. : 

My Dear Str—I regret that my telegram did not 
arrive in time to enable you to correct an oversight in 
my letter, with respect to the incorporation, into the 
Revised Statutes, of the McLeod act. Froma further 
search, after my manuscript was sent off, I ascertained 
that the provisions of that law were substantially re- 
produced in sections 753, 762 and 763, pages 142 and 143, 
and I pray you to insert this correction in the next 
publication of THE JOURNAL. As the absence of due 
care on my part has rendered necessary this note, I 
avail myself of the occasion to suggest some points 
deduced from my extradition articles, to which, if Con- 
gress should deem a legislative investigation expedient, 
its attention might be directed: 

1. Whether on general principles, common to all 
civilized and especially to all christian nations, a State 
is ever authorized to deliver up (Lord Coke said that 
it was not) its citizens or those whom it has received 
under its protection to a foreign State, to be tried by its 
laws, administered by its judges ? 

2. Whether extradition, either with or without 

treaty, is consistent with Magna Charta or the bills of 
right, as incorporated into the organic laws of all the 
States of the Union, and which declare, in terms more 
or less precise, that ‘‘no member of the State can be 
disfranchised or deprived of any of the rights or privil- 
eges secured to any citizen thereof, unless by the law 
of the land or by the judgment of his peers?” 
. 8. Whether extradition, in whatever mode granted, 
either by treaty or by the executive or other depart- 
ment of the federal government, is not a violation of 
the Constitution of the United States, which was in- 
tended to protect, certainly in all cases of federal cog- 
nizance, all persons within our jurisdiction from being 
held to answer for a capital or otherwise infamous 
crime, without the presentment or indictment of a 
graud jury, or deprived of life, liberty and property 
without due process of law; and which professes to 
secure ‘‘in all criminal prosecutions speedy and public 
trial by an impartial jury ?” 

4. Inter-State extradition is regulated by the Consti- 
tution of the United States, accepted by all the States 
of the Union as ‘*‘ the supreme law of the land,”’ but it 
being established that the individual States have no 
power to surrender their citizens or others to foreign 
countries, and that there can be no extradition by the 
executive or other departments of the general govern- 
ment, by virtue of any authority vested in them, is it 
competent for the President and Senate to make a 
valid treaty of extradition, in disregard alike of the 
Constitution of the United States, and of the bills of 
rights of the States— more especially is it competent 
to make such a treaty regulating and controlling the 
exercise of the criminal jurisdiction of the individual 
States, and which has always been regarded as a matter 
of State cognizance ? 
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5. But if it be competent for the treaty-making 
power to make such treaties, is it not necessary, to 
avoid any embarrassment in our international rela- 
tions as well as collision with the State authorities, 
that the execution of them should be under the ex- 
clusive control of the United States, both as regards 
the surrender by us of the alleged fugitives from jus- 
tice and the proceedings as to the trial of those who 
are surrendered to us by foreign powers ? 

6. If it be competent for the United States to makea 
valid treaty of extradition, every act of surrender being 
in derogation of the right of asylum, should not the 
offenses to which it applies be only those of a heinous 
character, excluding those that are of such a nature, 
that theinjury done to the extradited party by the act 
of surrender, would exceed the punishment prescribed 
for the offense, and should they not only be accurately 
defined but ample provision be made for carrying out 
the condition, such as exists in the extradition 
clause of our English treaty, that the accused persons 
should only be delivered up “upon such evidence of 
criminality as, according to the laws of the place where 
the fugitive or person so charged shall be found, would 
justify hisapprehension and commitment for trial if 
the crime or offense had there been committed ?” 
And it may be here suggested whether some of the 
new treaties made by the United States, like that with 
Belgium, and which include convicted persons, mak- 
ing, it would seem, the judgment of conviction con- 
clusive, on the party from whom the surrender is 
asked, do not abandon the principle of the clause in 
the English treaty, and which these treaties do not 
reproduce. 

7. Does it not follow from the principle of asylum 
heretofore alluded to, that as, for every fact foreign 
to tbe extradition, the accused is, in contemplation of 
law, in the territory of the country of refuge, the power 
of the State to which he is surrendered is limited to 
the trial of the offense for which he is extradited, and 
that consequently, if acquitted, he not only cannot be 
tried for another offense, whether before known or 
brought to notice in the course of the proceedings, but 
is entitled to be restored to the place from which he 
was surrendered, if not indemnified for any injuries 
accruing to him from the unjust arrest. 

8. If a treaty of extradition can be validly made, 
should it be entered into indifferently with all coun- 
tries without regard to similarity of laws and institu- 
tions and character of civilization, or should it be made 
only with a country which has the same system of 
jurisprudence with ourselves, thus confining such ar- 
rangements on the part of the United States to treaties 
with England, with whom even in such cases our 
common language and laws have not secured always 
harmonious action. 

9. Should treaties be further extended to countries 
which, although differing in language and laws from 
us, recognize with us a common private as well as 
public international law, such as France, and the 
countries adopting her codes, and Germany, whose 
new institutions are supposed to be in advance in 
criminal legislation? 

10. Is regard to be had to the due administration of 
justice, thus excluding Spain ? Are treaties to be con- 
fined to our own family of nations or concluded with 
the Turks and Chinese, when the principle of exter- 
ritoriality, to refer to no other objections, render them 
wholly inapplicable ? 

ll. Except in the case of co-terminous countries 





having the same laws and language as France and 
Belgium, extradition treaties have been generally of 
very little effect. May it not be worthy of considera- 
tion, whether the evils resulting from them, including 
such cases as that of Robbins or Nash under our first 
treaty with England, may not overbalance the advant- 
ages that can accrue from them, and whether in most 
cases falling within these terms, the apprehension of 
extradition under the treaty would effect, especially 
with the higher class of culprits, what the dread of 
exile, deemed by the Romans the greatest of all 
punishments, could not accomplish ? 

It would seem that extradition treaties are destined 
to receive a fatal blow from a source which I have not 
anticipated in my letters,—their incompatibility with 
the abolition of the death penalty in some countries, 
while it is maintained in others. My eminent col- 
league of the Institute, Mancini, in proposing, as 
Minister of Justice of Italy, its abrogation, is under- 
stood to have intimated that it would be impossible 
thereafter to comply with demands for extradition, 
the result of which would be to subject the accused or 
convicted party to a punishment abhorrent to the re- 
cognized principles of humanity. 

I am, my dear sir, 
Yours very truly, 
W. B. LAWRENCE. 
———____—_—_— 


THE TRIAL OF THE LONDON DETECTIVES. 
LonpDon, November 22, 1877. 

N Tuesday four out of the five prisoners on trial 

for conspiracy, at the Old Bailey, were convicted ; 

one of the accused — Chief-Inspector Clark — was ac- 

quitted. The preliminary examination at Bow street 

extended over three months; the trial before the jury 

occupied a little more than three weeks. The public 

interest in the proceedings, from first to last, was in- 

tense, and there is no reasonable doubt of the justice 
of the conviction. 

Three chief inspectors of the detective branch of the 
Metropolitan Police — Clark, Palmer and Druscovich — 
an inspector named Meiklejobn, and a solicitor named 
Froggatt, were indicted for a conspiracy, of which the 
alleged object was to defeat the ends of justice by pre- 
venting the apprehension and conviction of certain 
persons charged with crimes. The prosecution relied 
directly upon the testimony of Kurr, Benson, and 
others, who were not only accomplices in the alleged 
conspiracy —the persons for whose benefit the plot 
was said to be concocted—but convicted criminals 
undergoing punishment for felony. Baron Pollock, 
before whom the case was tried, gave the jury the cor- 
rect estimate of the value of these men’s statements, 
but they were supported by a mass of corroborative 
details, showing the general accuracy of their testi- 
mony, and conclusively fixing upon the accused their 
guilty connection with the frauds for which the wit- 
nesses had been convicted. The jury, after a clear 
and dispassionate summing-up, arrived without hesi- 
tation at the conclusion that the charge had been 
proved against Meiklejohn, Palmer, Druscovich and 
Froggatt, while they acquitted Chief-Inspector Clark. 

The history of the case, of which you published a 
brief notice in the spring, is the history of a long and 
intimate connection between the most trusted and 
experienced officers of Scotland Yard, and a confed- 
eration of rogues, who, by the aid of these officers, 
prosecuted their extensive frauds in the boldest man- 











THE ALBANY LAW JOURNAL. 


407 














ner, taking offices, sending out printed circulars and 
ac vertisements, and carrying on all the details of their 
business without even an attempt at concealment. 
Kurr, the principal of the gang, and the most import- 
ant of the witnesses against the detectives, was in re- 
lations with Inspector Meiklejohn as long ago as 1873, 
when he needed protection for the fraudulent betting 
agencies which he established in the principal cities of 
the United Kingdom, and from which he derived a 
large income. As his business and connections ex- 
tended themselves, he sought the aid of other rogues, 
notably Benson, a French Jew, of liberal education 
and considerable ability, who had recently completed a 
term of penal servitude for a fraud upon the Lord 
Mayor, whereby he had mulcted that functionary of a 
thousand pounds. At the same time Meiklejohn brought 
under Kurr’s influence his brother officers, Drusco- 
vich and Palmer: and it was in consequence of this 
accession, both of evasive and commissive strength, 
that Kurr designed and executed his crowning vil- 
lainy, the De Goncourt fraud. 

Briefly, the De Goncourt fraud was this: Kurr, 
using Benson’s brains and knowledge, flooded certain 
departments of France with circulars and advertise- 
ments, showing how money intrusted to the advertiser, 
to be laid out in betting upon the English turf, could 
be made to return enormous profits. Many thousands 
of dollars were spent in circulating these schemes, and 
Kurr himself testified that his returns in three weeks 
were $75,000! Among his victims was a wealthy old 
lady, Madame De Goncourt, who became so enamored 
of the scheme that she went to Paris for the purpose 
of raising money on securities, and remitted Kurr 
$50,000. Of course she heard nothing from Kurr after 
the receipt of the money, and it was in consequence 
of the efforts of her solicitor that the knaves were 
finally brought to justice. 

The confederates were now in possession of ample 
means for satisfying the demands of the corrupted 
officers, and now, too, they stood in need of their assist- 
ance. The proceeds of Madame De Goucourt’s checks 
had been converted into Scotch notes, because of the 
risk of maintaining a bank account in London in the 
face of the investigations Madame De G.’s solicitor 
was pushing. Druscovich, in whose hands the inquiry 
had been placed, bound by his acceptance of previous 
bribes, warned the swindlers, and they decamped to 
Scotland with their spoil, where they attempted to 
baffle pursuit by getting the notes changed. During 
these operations Druscovich aided the fugitives by his 
concerted delays, but he told them he would ultimately 
be compelled to arrest some of them if they did not 
make their escape. In order to arrange matters, 
Meiklejohn was brought up from Derby, where he 
had accepted a position under the Midland Railway 
Company, and he succeeded apparently in getting 
Druscovich to render more active help. For this as- 
sistance the conspirators paid him bandsomely, giving 
him £500 in Scotch bank notes. This payment proved 
his ruin. He rashly attempted to put the notes in cir- 
culation, even after the Police Gazette had cautioned 
bankers against them. Some intimation of this sus- 
picious circumstance found its way to Scotland Yard, 
but Druscovich was in charge of the office, and inquiry 
was evaded fora time. Repeated attempts were made 





by the conspirators to get rid of the Scotch notes, and 
interviews between Benson and Kurr with others on 
the one side, and Meiklejohn and Druscovich on the 
other, were held at the Bridge of Allan to devise plans 





for safely realizing the money. But while they were 
planning the chase became hot on a sudden; Benson 
and Kurrhad repeated warnings from their purchased 
allies in London, among whom Palmer for the first 
time appears. Druscovich was sent to the Bridge of 
Allan, and deliberately wasted time while Kurr and 
Benson disappeared. Subsequently the conspirators 
had many interviews with both Druscovich and Mei- 
klejohn, and on the eve of their flight for Rotter- 
dam they stopped at Palmer’s house. At Rotterdam, 
where they were finally arrested, Druscovich had vis- 
ited them. 

Here the connection of Froggatt, the solicitor, with 
the case, begins. After the arrest at Rotterdam, he was 
employed by one of the confederates, who remained in 
London, and became a party, with him, to the dispatch 
of a telegram, in the name of the Superintendent of 
Police of London, to the Dutch authorities, concocted 
for the purpose of securing the release of the prison- 
ers. He negotiated for the disposal of the Scotch 
notes of which the prisoners had not been able to 
make use in the ordinary way, and it was proved that 
some of these notes were paid into Froggatt’s bank 
account. He attempted to prevent several witnesses 
from appearing against or identifying Kurr, and he 
tried to obtain possession of important documentary 
evidence against Benson, presumably in order to de- 
stroy it. 

The conspirators all received the same sentence, the 
severest the law permits, two years’ penal servitude. 
Druscovich and Palmer were strongly recommended 
to mercy, but the universal sentiment is that these 
received no more than they deserved, while for Mei- 
klejohn’s offense the punishment is wholly inadequate. 
A conviction for *‘ conspiracy ’’ at common law does 
not involve a sentence with hard labor; but a re- 
cent statute has added that penalty to conspiracies 
against public justice. 

But the two years’ penal servitude must be ac- 
counted as trifling in comparison with loss of posi- 
tion, reputation, and, in the case of the three detec- 
tives, pension, earned by years of service in the call- 
ing from which all of them are henceforth excluded. 


~ > 


PRE-EMPTION OF LAND CLAIMED UNDER 
MEXICAN TITLES. 


N the case of Van Reynegan, plaintiff in error, v. 
Bolton, just decided by the Supreme Court of the 
United States, the action was on ejectment by one 
claiming lands situate in California, under a title 
derived from the Mexican Government against one 
claiming to be rightfully in possession under the pre- 
emption laws of the United States. The court held 
thus: (1.) Under the Mexican law, when a grant of 
land is made by the government, a formal delivery of 
possession to the grantee by a magistrate of the vicin- 
age is essential to the complete investiture of title. 
This proceeding, called in the language of the country 
the delivery of judicial possession, involves the estab- 
lishment of the boundaries of the land granted when 
there is any uncertainty with respect to them. A 
record of the proceeding is preserved by the magistrate 
and a copy delivered to the grantee. (2.) Unless there 
is something in the decree of the tribunals of the 
United States confirming a claim to land under a 
Mexican grant otherwise limiting the extent or form 
of the tract, the boundaries thus established should 
control the officers of the United States in surveying 
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the land. Graham v. United States, 4 Wall.; Pico v. 
United States, 5id. (3.) A survey of a claim thus con- 
firmed made by asurveyor-general of the United States 
is inoperative, if contested, until finally approved by 
the land department at Washington. (4.) Where a 
quantity of land in California was granted by the Mexi- 
can government within boundaries embracing a larger 
amount, in the possession of which larger amount the 
grantee was placed, he is entitled to retain possession 
of the entire tract until the quantity granted is segre- 
gated by the officers of the government and set apart 
to him, and he may maintain ejectment for the entire 
tract or any portion of it against parties claiming pos- 
session under the pre-emption laws of the United 
States. (5.) Lands claimed under Mexican grants in 
California are excluded from settlement under the 
pre-emption laws, so long as the claims of the grantees 
remain undetermined by the tribunals and officers of 
the United States. Cornwell v. Culver, 16 Cal. 429; 
Riley v. Heisch, 18 id. 198; Mahoney v. Van Winkle, 
21 id. 552. The defendants below were held to be 
trespassers, and the judgment below was affirmed. 


——————-~<— 


STATE COURTS AND RECEIVERS APPOINTED 
BY FEDERAL COURTS. 


SUPREME COURT OF KANSAS— NOVEMBER 23, 1877. 





Sr. Joz AND DENVER City R. R. Co. Aanp Bonn, Re- 
ceiver, v. SmirH, County Treasurer. 


I. S., a county treasurer, filed his petition in the District 
Court against a railroad company, and B., the receiver 
of said company, appointed by the Circuit Court of the 
United States,to recover the taxes levied upon said 
company for the year 1874. The petition alleged the ap- 
pointment of the receiver and his possession and con- 
trol of the road. ithout, so far as the record dis- 
closes, the issue or service of any process, the company 
and receiver filed a joint answer, in which they admit 
that a portion of the taxes are properly chargeable 
against the company, and consent that judgment may 
be rendered against them in this action for that amount; 
and also allege the appointment of the receiver by 
the United States Circuit Court, that he is not amenable 
to the process of the District Court, and pray that, as to 
him, the suit may be dismissed. The District Court 
decided that it had jurisdiction, and rendered judg- 
ment nst the receiver. Held, no error. 

Il. While it may be conceded that a court appointing a re- 
ceiver may draw to itself all controversies to which the 
receiver is a party, or which affect the property under 
his control, yet it does so only by direct action upon 
parties by way of injunction or proceedings as for con- 
tempt, and the appointment in no manner affects the 
ordinary jurisdiction of other tribunals. 

Ill. An allegation, therefore, in an answer that the defend- 
ant is areceiver duly appointed by another court, raises 
no question as to the jurisdiction of the court in which 
the answer is filed. 

IV. Under the general tax law the valuation of real estate 
is fixed in the first place by the assessor and not by the 
owner, and may thereafter be changed 3 the board of 
equalization at aregular meeting, of which legal and 
public notice is given, and by the law of 1874 the assess- 
ment and valuation of railroad property was to be the 
same as that of other property. 


= from Marshall county. The opinion states 
the case. 
Doniphan & Reed, for plaintiffs in error. 


Frank W. Love, County Attorney, and Everest & Wag- 
gener, for defendant in error. 


BREWER, J. This was an action to recover certain 
taxes levied upon the property of the railroad com- 
pany for the year 1874. And the first question pre- 
sented is one of jurisdiction. It is insisted that the 
District Court had no jurisdiction of an action against 
a receiver duly appointed by the United States Circuit 
Court. It will be proper to notice first how the ques- 





tion is presented in the record. There appears a peti- 
tion filed by the county treasurer and the joint answer 
of the railroad company and the receiver. The fact of 
the appointment of the receiver and his possession of 
the road is alleged in the petition. The record dis- 
closes no process, and for aught that is shown the ap- 
pearance of the receiver was entirely voluntary. No 
separate plea to the jurisdiction was filed, and the 
only manner in which the jurisdiction of the court 
was challenged was by an allegation in the answer that 
defendant Bond was a receiver appointed by the 
United States Circuit Court, and as such was an officer 
of that court, and not subject to suit herein, anda 
prayér that the suit against him might be dismissed. 
Immediately prior to this allegation and prayer was 
this admission : 

4. Defendants admit that, upon a proper assessment, 
said company would be liable and should properly pay 
taxes upon the amount of their sworn returns, which 
is admitted may be adjudged in this case, which would 
be the sum of $ Did the District Court 
under these circumstances err in exercising jurisdic- 
tion and rendering judgment against the receiver? 
We think not. The general proposition is unques- 
tioned that a receiver is an officer of the court by 
which he is appointed, amenable to its orders and to 
be protected by the power of that court from any in- 
terference with the discharge of his duties. This pro- 
tection is accorded in at least two ways, by punishing 
for contempt any such interference, or by injunction 
restraining suit in any other court against him. The 
authorities may, perhaps, not be entirely unanimous 
as to whether the power of restraint by injunction 
reaches to all suits against a receiver, and it may be a 
question whether, when the object of the suit is merely 
the establishment of a claim, and does not seek to dis- 
turb the possession or question the title or right of the 
receiver, the claimant may not prosecute his action in 
acourt other than the one appointing the receiver, 
without danger of punishment for contempt or re- 
straint by injunction. But into a discussion of that 
question we shall not enter. It will be conceded for 
this case that the power of the court appointing a 
receiver is unlimited for purposes of protection to 
restrain all suits, in all courts, against the receiver, 
and to punish as for a contempt any interference with 
the receiver by force or action. But it is also beyond 
question that a party may, by leave of the court ap- 
pointing the receiver, maintain any action in any 
court against him. In other words, the court appoint- 
ing the receiver is not thereby compelled to assume 
jurisdiction of all controversies to which he may 
become a party, but may leave their determination to 
any court of appropriate jurisdiction. The appoint- 
ment does not ipso facto oust all other courts of their or- 
dinary jurisdiction as to matters in which the receiver 
may be interested, or which affect the property placed 
in his hands; it simply secures to that court the power 
to control at its discretion all such controversies. It 
may assert its right to take all such controversies, or it 
may leave them for determination wherever the parties 
may bring them. The jurisdiction of other courts 
remains unchanged, but it may reach parties and com- 
pel them to proceed nowhere else than in its own 
forum. This, we think, the authorities uniformly 
concede. Thus in Hill v. Parker, 111 Mass. 508, it is 
said that, ‘‘ when the action is brought without apply- 
ing for such leave, the possession of the receiver is not 
necessarily a valid defense at law, and the Court of 
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Chancery, if applied to for an injunction, may, in its 
discretion, allow the action to proceed to judgment 
and to be defended by the receiver.’’ Again, in Kin- 
ney v. Crocker, 18 Wis. 74, ‘‘in such cases it (the court 
appointing the receiver) will sometimes punish as fora 
contempt, any attempt to disturb the possession of its 
officer; it will sometimes restrain suits at law and draw 
to itself all disputed claims in respect to the subject- 
matter; and sometimes it will allow the suits at law 
to proceed. But in all these cases it is not a question 
of jurisdiction in the courts of law, but only a ques- 
tion whether equity will exercise its own acknowledged 
jurisdiction of restraining suits at law under some cir- 
cumstances, and itself dispose of the matter involved.” 
In Blumenthal v. Brainard, 38 Vt. 407,‘‘ a Court of Chan- 
cery will protect a person acting under its process or 
authority, in the execution of a decree or decretal 
order, against suits at law, and will compel parties to 
apply to that court for relief. This protection is ac- 
corded by that court to its officers only on their own 
application, and is granted by the chancellor in the 
exercise of his discretion, and it is to be presumed 
that it would be granted in any necessary or proper 
case for such relief. But we think that the mere fact 
that the defendants were acting as receivers under the 
appointment of the Court of Chancery cannot be 
recognized as a defense to a suit at law for a breach of 
any obligation or duty which was fairly and voluntar- 
ily assumed by them in matters of business, conducted 
or carried on by them while acting as such receivers.” 
In the case of The Bank v. Risley, 19 N. Y. 369, it was 
decided that ‘‘a person having a superior legal title or 
lien ought, it seems, to obtain the leave of a court of 
equity, before attempting to disturb the possession of a 
receiver. But the question is one of contempt purely, 
and does not affect the legal right.’’ And in Aston v. 
Heron, 2 Mylne & Keen, 390, “if the misconduct of an 
officer of the court in executing its orders becomes 
the subject of civil proceedings before another tribu- 
nal, the court may, in its discretion, either itself take 
cognizance of the complaint, or may leave the matter 
to be dealt with upon such proceedings.’’ See, also, 
Paige v. Smith, 99 Mass. 395; Allen v. R. R. Co., 42 
Iowa, 683; 2 Southern Law Review (N. 8.), p. 576. 
It is evident from these authorities that the question 
always is not one of jurisdiction but of contempt, 
that the ordinary jurisdiction of other courts is in no 
manner taken away or affected by the appointment of 
a receiver, that while the court making the appoint- 
ment may draw to itself all controversies to which 
the receiver is a party, it does so by acting directly 
upon the parties, and not by challenging the jurisdic- 
tion of the other tribunals, that while it may so draw 
to itself all such controversies, it is not compelled to 
do so, and that not doing so inany particular case, the 
mere fact of the appointment constitutes no plea to 
the jurisdiction. Applying these principles to the 
case at bar, and can there be any doubt of the juris- 
diction of the District Court? The county treasurer 
brings his action in that court against the receiver; 
whether he first obtained leave of the Circuit Court, 
whose officer the receiver was, to bring this action 
in the District Court is not shown. It is nowhere al- 


leged or denied that such leave was asked and obtained. 
It is conceded that the Circuit Court, if no such leave 
was granted, could have restrained the treasurer from 
prosecuting the action or punished him for contempt. 
Nothing of this kind was,so far asis shown by the 
record, ever applied for by the receiver, or, if applied 





for, was refused by the Circuit Court. “ It is to be pre- 
sumed,’’ says the Supreme Court of Vermont, “ that 
it (the protection) would be granted in any necessary 
or proper case for such relief.”’ So it is to be presumed 
here that if the Circuit Court in its discretion deemed 
it best to draw to itself this controversy, it would have 
done so. Not having done soit must be presumed that 
it deemed it wise to leave the matter fur determination 
to the tribunal in which it was pending. And in this 
ruling we think the learned Justice of the Circuit 
Court exhibited that clear sense of justice and propri- 
ety which has made his administration of the law in 
that court an honor to himself and a credit to the 
bench, for it seems to us eminently wise that ques- 
tions of taxation should beso faras possible left to 
the determination of the tribunals of the State which 
imposes the tax. Powerin the State to tax the prop- 
erty or securities of the United States is denied, be- 
cause the power to tax involves, it is said, the power to 
destroy. From the same proposition flows the pro- 
priety of leaving to the State tribunals questions of 
the validity and extent of State taxes. And we can 
but think that considerations of this nature prevented 
the drawing to itself by the Circuit Court of the ques- 
tion of taxation involved in this action. Further, the 
appearance of the receiver seems to have been volun- 
tary. Can a party come voluntarily into court and 
then question its jurisdiction of his person? And 
again he admits the validity of the tax up to a certain 
amount, and consents that judgment may be rendered 
in this action against him for such amount. Cana 
party against whom an action is pending come volun- 
tarily into court, admit that part of the claim is due, 
consent that judgment may be rendered against him 
for that amount, and at the same time restrict the 
jurisdiction of]the court to inquire and determine as 
to the validity of the entire claim? It seems to us 
most clearly not. The District Court had jurisdic- 
tion, and it did not err in rendering judgment by reason 
of any lack of jurisdiction. The other question, that 
of the validity of the tax, seems to be settled by the 
decision in the case of the Kansas Pacific Railroad Co. 
v. Wyandotte Co., 16 Kans. 587, or at any rate con- 
trolled by the views expressed in the opinion in that 
case. The objections to the validity of this tax are 
that the assessors did not accept the valuation returned 
by the company, and that the board of equalization 
raised such valuation without any personal notice to 
the company. Neither of these objections is well 
taken. The property in this case was real property, 
in that personal. The distinction between the manner 
of assessing the two kinds of property was pointed out 
in that opinion. The valuation of personal property 
as returned by the owner is conclusive until corrected 
by proceedings before the county clerk, or com- 
missioners, of which the owner must receive notice, 
while the valuatiou of real estate is fixed in the first 
place by the assessor, and may be changed by the 
board of equalization at a regular meeting of which 
public notice has been duly given. It is conceded that 
such notice was given. The act of 1874 provides that 
railroad property ‘shall be treated in all respects in 
regard to assessment and equalization the same as 
other property belonging to individuals.’”? Laws 1874, 
p. 149,87. This provision seemed to us decisive of the 
question in that case, and it must be held as equally 
controlling here. The tax appears to be valid and the 
judgment must be affirmed. 
All the justices concurring. 
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SUPPORT. 


ENGLISH COURT OF APPEAL, JUNE 26, 1877. 
MAYOR OF BIRMINGHAM V. ALLEN (37 L. T. Rep. [N. 
S.] 207). 

When, by reason of the working out of the mines under 
lands lying between the lands of A and those of B, A 
cannot work the mines under his lands without caus- 
ing a subsidence of B’s lands and buildings erected 
thereon, B cannot restrain A from working his mines 
up to his own naaneney if the intervening land would, 
had it remained in its natural state, have sufficed to 
support B’s lands and buildings. 


HIS was an appeal from a decision of the Master 
of the Rolls. The facts of the case were as fol- 
lows: 

The Birmingham and Staffordshire Gas-light Com- 
pany were incorporated by act of Parliament, by 
which, and by various subsequent acts, they were em- 
powered to make and supply gas in the borough and 
neighborhood of Birmingham, and to acquire and 
carry on gasworks for that purpose. By the Birming- 
ham Gas act, 1875, the plaintiffs, the Corporation of 
Birmingham, acquired the gasworks of the company, 
and all the powers and rights of the company. 

In 1824 the company had purchased from Henry 
Bell a portion of an estate situate at Swan village, 
with the mines and minerals thereunder, and on this 
land the company from time to time erected retort- 
houses and works. Some of these works had been 
erected more than twenty years before the commence- 
ment of the present action. The north-west side of 
this land was bounded by the Birmingham canal, on 
the other side of which was the Swan Farm colliery, 
which the defendants purchased in 1872. 

Under and near the Swan Village Gasworks there 
were four seams of coal, varying in thickness and 
depth from the surface, and all dipping toward the 
west. These four seams were known as the Brooch 
coal, the Thick coal, the Heathen coal, and the New 
Mine coal. In 1834, by an exchange effected between 
the company and the representatives of Henry Bell, 
the Thick coal lying under that part of the company’s 
lands situate between their works and the canal was 
conveyed to Messrs. Bagnall, who covenanted to work 
out such coal within eighteen months. The workings 
from the defendants’ colliery in the Brooch coal ex- 
tended near to the plaintiffs’ boundary, but were dis- 
continued in March, 1873, before reaching the bound- 
ary. The workings from the defendants’ colliery in 
the Thick coal also extended near to the plaintiffs’ 
boundary, but were discontinued in January, 1874, be- 
fore reaching the boundary. 

The statement of claim alleged that slight subsi- 
dences in the soil of the plaintiffs’ land and cracks in 
the buildings thereon were caused by these workings 
in the Brooch and Thick coal, but that the workings 
were stopped in time to prevent more serious damage. 
It also alleged that the defendants were now working 
the New Mine coal in the direction of the plaintiffs’ 
land; that this seam was being continuously worked, 
and that, owing to these workings and to the previous 
removal of the Brooch and Thick coal, subsidence of 
the soil of the plaintiffs’ land was likely to result, and 
had, in fact, already commenced; and that, if the de- 
fendants continued the workings toward the plain- 
tiffs’ land, they would withdraw the support of the ad- 
jacent strata necessary for the enjoyment and use of 
the plaintiffs’ land, and would cause considerable sub- 





works and retorts; and also, that the defendants’ 
workings would cause a subsidence of the plaintiffs’ 
land, even if there were no buildings thereon; and 
the plaintiffs prayed for an injunction to restrain the 
defendants from working the mines or minerals lying 
near to the plaintiffs’ land in such a manner as to cause 
subsidence of the surface of the plaintiffs’ land, and 
for other relief. 

In their statement of defense the defendants as- 
serted that the alleged subsidences, if any such had 
taken place, and the alleged injury to the plaintiffs 
gasworks, if there had been any, were attributable 
partly to the Thick coal under the intermediate land 
between the gasworks and the canal having been 
worked out by Messrs. Bagnall in pursuance of their 
covenant, and partly to the erection of some of the 
plaintiffs’ buildings within twenty years before the 
commencement of the action, and partly to the with- 
drawal, with the plaintiffs’ concurrence, of water from 
the Thick coal measures of the defendants’ colliery, 
which the defendants alleged had, by being allowed to 
accumulate there, afforded considerable support to 
the land above. 

The case was tried before the Master of the Rolls, 
who delivered this opinion: 

JESSEL, M. R. I am of opinion that the plaintiffs’ 
case entirely fails. We have had a most careful 
and, I think, a most exhaustive investigation into the 
facts, and, as far as I am concerned, I have no doubt 
upon any of the facts necessary to be decided. I 
think it is plain that if the land adjoining the plain- 
tiffs’ land had not been undermined, the defendants 
might work the New Mine seam as well as the Thick 
coal seam, second working, up to their boundary, with- 
out injury to the plaiutiffs’ lands. 

(The evidence is here considered at length.] 

Now, having so far considered the facts, let me con- 
sider the law. As I understand, the law was settled 
by the House of Lords, confirming the decision of the 
Exchequer Chamber, in the case of Bonomi v. Back- 
house, 4 L. T. Rep. (N. 8.) 754; 9 H. of L. Cas. 503, that 
every land-owner in the kingdom has a right to the 
support of his land in its natural state. It is not an 
easement, it isa right of property. That being so, if 
the plaintiffs’ land had been in its natural state, no 
doubt the defendants must not doany thing to let that 
land slip or go down or subside. If they were doing 
an act which it could be proved to me by satisfactory 
experts’ evidence would necessarily have that effect, I 
have no doubt this court would interfere by injunc- 
tion on the ground upon which it always interferes, 
namely, to prevent irreparable damage when the dam- 
age is only threatened. Of course, they must have a 
much clearer and much stronger case to call for the 
interference of this court by injunction where the 
damage is merely threatened and no damage has actu- 
ally occurred than when some damage has actually 
occurred; because in the one case you have no facts 
to go by, but only opinion, and in the other case you 
have actual facts to go by. If some damage has oc- 
curred, it makes it manifest and certain that further 
damage will occur by reason of the prosecution of the 
works. Now, in this case, if it stands, it will merely 
stand on opinion evidence; and, as I said before, 
opinion would be sufficient ground for interference if 
all the experts agreed and the court were satisfied that 
damage had occurred; and I think, when I compare 
the evidence of these various experts, I must take it 
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for this purpose, as above stated, that if the defend- 
ants work up to within fifteen yards of their boundary 
in their New Mine coal, damage will accrue, and seri- 
ous damage willaccrue, to the plaintiffs’ buildings. 
But the question I have to decide is, whether in law 
that entitles them to an injunction? Now, I think it 
does not. In this case, it is true that they acquired 
the mineral area, and acquired some of the land after 
the Thick coal had been worked out, and not before. 
But for the present purpose I leave out of considera- 
tion the fact of their ownership of any thing, and I 
will treat the case as if the portions which they pos- 
sess—the minerals under aud the portion where the 
Thick coal has been extracted—did not belong to 
them. Now it appears on the evidence, and, as I say, 
is the result of the evidence, that if that Thick coal 
had not been extracted from under these portions of 
land, the intended operations of the defendants would 
certainly not cause any substantial injury. But it is 
said that, inasmuch as these operations have occurred 
in what I will call the intervening ground, and have 
thereby weakened the support, it will entitle the plain- 
tiffs to prevent the owners of the land on the other 
side of this intervening land from working their mines 
in the way they could otherwise have worked them. 
But the first question one asks is, why? Why should 
the act of the intervening owner —that is, the owner 
of the intermediate land — deprive other men of their 
rights to their mines? It strikes{one at once as a most 
extraordinary proposition. The act of the interven- 
ing owner for this purpose is rightful as regards the 
mine owners whose mines are asked to be confis- 
cated — for that is what it comes to. For if they cannot 
work them, they are virtually confiscated. The plain- 
tiffs ask for the confiscation of the property, not be- 
cause the intervening owner has done any wrong— 
for he only worked his mines, and when he worked 
them he occasioned no injury to the persons who 
owned the property on the other side — but it is said 
that, inasmuch as he has taken out his coal first, 
the defendants are deprived of the right of getting 
their mines. I say it is a startling proposition, and 
one which appears to me so unfounded in reason that 
I should be very loth indeed to believe it was founded 
in law. Now, what is the right of the adjoining own- 
er? As I said before, it is a right to the support of his 
land in its natural state. Support by whom? The 
judges have said, support by his neighbor. What does 
that mean? Who is his neighbor? Mr. Chitty wanted 
to extend his neighbor to all England, and said: 
“IT do not care who they are; all the land-owners in 
England, however distant, are my neighbors for this 
purpose, if their operations do in any remote degree 
injure my land.’’ But surely that cannot be the mean- 
ing of it. The neighboring owner for this purpose 
must be the owner of that portion of the land—it 
may be a wider or a narrower strip of land—the ex- 
istence of which, in its natural state, is necessary for 
the support of myland. That is my neighbor for that 
purpose; as long as that land remains in its natural 
state and it supports my land, I have no right beyond 
it, aud, therefore, it seems to me that that is my neigh- 
bor for this purpose. There might be land of so solid 
a character, consisting of solid stone, that a foot of it 
would be enough tosupport the land. There might be 
other land so friable and of such an unsolid character 
that you would want a quarter of a mile of it, but, 
whatever it is, as long as you have got enough land on 
your boundary which, left untouched, will support 





your land, you have got your neighbor, and you have 
got your neighbor’s land, to whose support you are 
entitled. Beyond that it would appear to me that you 
have no rights. Well, that being so, it is clear upon 
the evidence that the intervening portion of land was 
sufficient ‘in its natural state for the support of the 
plaintiffs’ land. Therefore, it appears to me that the 
plaintiffs have no right as against the land-owners on 
the other side of that intervening space, and that they 
acquire no right, whatever the owner of the interven- 
ing land ‘may have done. If the act of the interven- 
ing owner has been such as to take away the support 
to which the first land-owner who complains is enti- 
tled, then, for whatever damage occurs from the act 
which he has done, the first owner may have an action, 
but an action against the intervening owner, not an 
action against the owner on the other side, and it ap- 
pears to me that it would be really a most extraor- 
dinary result that a man upon whom no responsibility 
whatever originally rested, who was under no liability 
whatever to support the plaintiffs’ land, should have 
that liability thrown upon him without any default 
of his own, without any misconduct or any misfea- 
sance on his part. I cannot believe that any such law 
exists, or ever will exist. It appears to me, therefore, 
that the plaintiffs are not entitled to damages for the 
acts of the defendants, and that the only order I ought 
to make is to dismiss the action with costs. 

From this decision the plaintiffs appealed. 

On the hearing of the appeal, the facts, asfound by 
the Master of the Rolls, were admitted. 

Chitty, Q. C., and Beale, for the appellants, cited 
Gale on Easements (4th ed.), 337; Bonomi v. Back- 
house, E. B. & E. 622, 646; and on appeal, 4 L. T. Rep. 
(N. 8S.) 754; 9 H. of L. Cas. 503; Brown v. Robins, 4 H. 
& N. 186; Wilson v. Waddell, L. Rep., 4 App. Cas. 59. 


(BaGGatLay, L. J., referred to Hunt v. Peake, 
Jobns. 705.) 

Southgate, Q. C., Ince, Q. C., and Speed, for the re- 
spondents, cited Partridge v. Scott, 3 M. & W. 220; 
Solomon v. The Vintners’ Co., 4 H. & N. 585; Stroyan v. 
Knowles, 6 id. 454. 


James, L. J. I am of opinion that the judgment 
of the Master of the Rolls in this case ought to be 
affirmed. It has been conceded in the course of the 
argument that what the plaintiffs claim is, at all events, 
in fact, whatever it may be in principle, an extension 
of the liability of mine owners beyond any thing for 
which there is an express authority in any decided case, 
that is to say, an extension of such liability to a case 
in which the owner of the mines is not the adjoining 
owner de facto to the person whose property is alleged 
to have been injured; and it is also conceded, for the 
purposes of the argument and upon the facts of the 
case, that if the whole of the intervening land, whoso- 
ever it had belonged to, or may belong to now, had 
been left in a state of nature, there would have been 
in that state of nature a sufficient support for the land 
ef the plaintiffs so as not to have imposed any burden 
upon the defendants, or to have caused what the Mas- 
ter of the Rolls has called a confiscation of the de- 
fendants’ mineral property. I agree with the Master 
of the Rolls that it seems a very startling thing to say 
that a man who has got a property in valuable mines 
can be deprived of those valuable mines because some- 
one else, between him and somebody else, a third per- 
son, has been doing something with his property 
Whether you call it an easement, or a natural right 
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incident to property, or a right of property, it seems to 
me that those are only different modes of expressing the 
origin of the right, and do not express any difference 
in the right itself. Whether you use those terms or 
not, there must always be the idea and the substance 
of a dominant and servient tenement, and it does 
seem to me rather startling to find that the servient 
tenement can have its servitude or obligation increased 
by the act of the owner of the dominant tenement, 
or by the act of a third person intervening between 
the owners of the dominant and servient tenements. 
In all the cases the terms ‘‘ neighboring ’’ and * neigh- 
bor”’ have always been used, and I think that not im- 
material. Whether as the right of the adjacent owner 
or of a subjacent owner, it has always been consid- 
ered as the right of a man against his neighbor. Those 
are the terms which are always used in the cases. As 
the Master of the Rolls in this case has pointed out, it 
does not mean necessarily that he is to be the owner 
of a mere little slip of land. If the adjacent owner is 
only the owner of a small thread or strip of land not 
affurding support, that, of course, would not be neigh- 
boring land within the meaning of the rule, and he 
has, therefore, endeavored to define, and I think he 
has succeeded in defining, what adjacency and what 
neighborhood means in these cases. He has said, 
using a very felicitous expression, that that is the ad- 
jacent land, that that is the neighboring property, 
which, in extent, would, in the natural state of things, 
have afforded the requisite support to the dominant 
tenement. I see no reason to dissent from that; there 
certainly is no authority which would entitle me to 
dissent from that proposition, and I cannot, upon 
principle, find any reason for extending the liability 
to an owner of some land beyond the soil which is so 
described. It appears to me really that if that be not 
so, and if the rights were to be determined exactly as 
the thing stands, if the question is to be tried the 
moment the alleged damage is done or apprehended, 
then there is no distinction in principle, whether the 
intermediate acts which have changed the natural 
position of the properties are due to the plaintiff 
himself or to somebody else, because, if he has law- 
fully worked his mines, he would say,‘‘ I have done no 
wrong. I have done nothing that I was not lawfully 
entitled to do; I have worked out the mines under 
my own land as far as I might lawfully do so, and, 
having done that, I have now a cavity under my land, 
and I warn you, my neighbor, that you must not fol- 
low my example and work your mines, because if you 
work your mines in addition to my working my mines, 
you will let my house down over my mines, or the 
surface from which I have removed my support,” 
throwing the burden entirely on him. It seems to me 
that that would be included in the result if it were to 
be tried at the time the thing was done. And that is 
exactly what we have authority against, because in 
the case in the Court of Exchequer, of Partridge v. 
Scott, 3 M. & W. 220, as it appears to me, we have a di- 
rect authority for saying that where a man has him- 
self diminished the subjacent support of his own land 
he has no right of action or complaint against his 
neighbor, whose acts, by reason of that previous 
weakening, have caused subsidence of the plaintiffs’ 
soil. That we have authority for. Well, then, it appears 
to me, that both upon principle and upon authority, 
we must hold that if the plaintiffs themselves had 
caused the subsidence they could not have succeeded. 
Upon the same principle it appears to me to follow, as 





I have pointed out, that if somebody, not the plain- 
tiff, and if somebody, not the defendant, has inter- 
vened and destroyed that which was the natural and 
legitimate support of the plaintiffs’ property, that is 
to say, that portion of the neighboring land which, in 
astate of nature, did exist for the purposes of sup- 
port, then that nothing further would arise to the 
prejudice of the owner of the further land than would 
have arisen in the case of the plaintiffs doing it them- 
selves. I am of opinion, therefore, that the judgment 
of the Master of the Rolls is right, and must be sus- 
tained. 

BaGGALLAY, L. J. This appeal has been argued, 
and, I think, conveniently argued, upon certain ad- 
missions or assumptions, which constitute the limit 
and scope of the pleadings. According to the plead- 
ings, the plaintiffs’ land consists of five several prop- 
erties adjacent to each other, which need not be par- 
ticularly alluded to, and an injunction is asked to re- 
strain working by the defendants in such a way as to 
injure by subsidence or otherwise, any portion of those 
five several properties; but the case has now been lim- 
ited to the consideration of the intervening land, and 
to the injury which is anticipated as likely to happen 
to the retort houses upon that land on the east of the 
intervening strip. It is admitted that the conclusions 
at which the Master of the Rolls arrived upon the facts 
of the case should, for the purpose of argument, be 
treated as conclusive. One of those conelusions of 
fact was, that if ;jthe land intervening between the 
plaintiffs’ land and the land of the defendants had 
remained in its natural state, the defendants might 
have worked up to their boundary without doing any 
injury at all to the plaintiffs’ land. Another of the con- 
clusions of fact was that, assuming the lands to be as 
they are at present, then the defendants cannot work 
nearer than within fifteen yards of the mineral bound- 
ary between the two properties without causing a sub- 
sidence; and athird admission is this—and I[ think 
it is an important one— that the support of the retort 
houses has not been in any way appreciably dimin- 
ished by the work of the plaintiffs themselves under 
their land. In that view of the case the suggested in- 
jury is that, by the working in the coal measures of the 
defendants, and by means of the primary subsidence 
or falling in of the lands between the defendants’ 
land and the plaintiffs’ land, which lands are also for 
the purpose of argument assumed to have belonged to 
third parties, the anticipated damage is from the 
working in the coal measures of the defendants caus- 
ing subsidence in those intervening lands, and by rea- 
son of that subsidence occasioning injury also to the 
plaintiffs’ lands. Now, it really appears to me that 
when once you have arrived at those conclusions and 
admissions of facts, you have a case on which there 
can be no possible question. It seems to me to be 
quite contrary to ali principle and authority to say 
that, by reason of the working by the defendants 
upon lands which are not adjoining lands to the plain- 
tiffs’ lands — which, upon the assumption, they are not 
in the present case—there can be a right of action 
against the defendants. I entirely concur in the ex- 
pression used by the Lord Justice, that when once we 
arrive at those conclusions on the subject, there is no 
case at all made by these plaintiffs. 

Brett, L. J. It appears to me strange, but I believe 
it to be the truth, that there is no authority on the 
particular point that we have to determine, and which 
has, therefore, to be determined for the first time in 
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this case. I assume, for the purpose of this case, that 
the land lying intermediate between the defendants’ 
land and that which the plaintiffs desire to protect is 
remaining in the hands of other persons than the 
plaintiffs or the defendants, and I assume that if the 
defendants work under their own lands they will cause 
damage to the plaintiffs’ land, which the plaintiffs de- 
sire to protect, and I further assume that if the de- 
fendants should not work under their land no damage 
will occur to the plaintiffs’ land, so that in one sense 
it will be the act of the defendants which will cause 
the damage to the plaintiffs’ land. But then, as against 
that, I take the finding to be, that if there had been 
no working under that intermediate land, no working 
under the defendants’ land would damage the plain- 
tiffs’ land, and it is upon that last finding that I think 
this case must be determined, because upon that last 
finding the defendants’ land is brought within this 
proposition, that it is land which, in its natural state 
and in the natural state of the plaintiffs’ land and of 
the intermediate land, would be no support to the 
plaintiffs’ land at all. It seems to me to follow from 
that that if the defendants worked in their own land 
up to the boundary when there were no workings in 
either the plaintiffs’ land or the intermediate land, 
their workings would have had no effect whatever 
upon the plaintiffs’ land. They would have had a per- 
fect right, therefore, to work up to the limit of their 
own land. Then can that right of theirs which they 
have under these circumstances be diminished by any 
act done either by the plaintiffs or by any one for 
whose acts the defendants are not otherwise responsi- 
ble? It seems to me that their right cannot be so di- 
minished. As for their right being diminished by any 
act of the plaintiffs themselves, I do not see that the 
case of Partridge v. Scott, 3 M. & W. 220, decides that 
the right cannot be so diminished; but I think the 
reasoning of Mr. Baron Alderson, in Partridge v. Scott, 
is conclusive to show that the defendants’ right could 
not be diminished under such circumstances by rea- 
son of any thing which the plaintiffs have themselves 
done on their own land. Well, if that be the case 
with regard to the plaintiffs, and we have authority so 
far, we have only to go the additional step of saying 
that the defendants’ right shall not be diminished by 
the act of an intermediate owner, that is, the act of a 
person for whose action they are otherwise not at all 
responsible. They could not prevent that owner 
working in any way he pleased; they had no remedy 
against him for doing so, and, therefore, according to 
ordinary principles of law, it seems to me that their 
right ought not to be diminished by the acts of those 
persons. Those are the reasons why I think the Mas- 
ter of the Rolls’ proposition is a correct one, that the 
only acts of the defendants in mining for which they 
can be responsible with regard to adjacent and neigh- 
boring owners are workings under land which, if it 
remained in its natura] state, and the other lands re- 
mained in their natural state, would be a support to 
the land of the person complaining. I can hardly 
think that this is a question of dominant and servient 
tenements. I would rather, for myself, put it that 
this is a relation between adjacent owners, although 
something analogous to that which exists between 
dominant and servient tenements; but in whatever 
relation we regard the reciprocal acts of the parties, 
we are led to the same conclusion as that which we 
have already arrived at. Although, therefore, this is 
a case of first impression, that is to say, a case in which 





we have, after the Master of the Rolls, for the first 
time to decide what is the proper definition of ‘‘ adja- 
cent lands,” I think the Master of the Rolls has given 
avery happy definition of them, and one which we 
ought to accept. ; 
JAMES, L. J. The appeal will be dismissed, with 
costs. 
—_—_—____—_. 
COURT OF APPEALS ABSTRACT. 
CONSIDERATION. 


1. What sufficient to swpport contract: submitting to 
suspension from board of brokers. — Plaintiff, a mem- 
ber of the Board of Brokers, was a party to astock 
transaction for the benefit of defendant, whose interest 
was undisclosed. A demand was made by the other 
parties, and approved by the arbitration committee of 
the board, for a deposit of $10,000. Defendant denied 
the right to call fora margin, but arefusal to furnish 
it would cause the suspension of plaintiff from the 
board and the loss to him of a lucrative business de- 
pendent upon his remaining there. Defendant there- 
fore agreed that if plaintiff would refuse to pay the 
margin and refuse to appear before the arbitration 
committee of the board when summoned, and should 
on that account be suspended from the board, he would 
pay him a specified amount to reimburse him for his 
loss of business. Plaintiff refused the deposit, etc., 
and was suspended from the board. Held, that there 
was a valid consideration for defendant’s promise to 
reimburse, and it was immaterial whether the $10,000 
margin was legally demandable or not. Plaintiff had 
aright for his own protection to put up the margin, 
defendant being liable therefor only in case it was 
rightfully demandable. Judgment below affirmed. 
W hite v. Baxter. Opinion by Rapallo, J. 

2. When agreement not void for want of mutuality. — 
The agreement was not void for want of mutuality. 
When one acting on the faith of a promise performs 
the consideration upon the faith of which the promise 
was made, the promise attaches to the consideration 
so performed, and renders the promisor liable. (Addi- 
son on Cont. 138; 1 Parsons on Cont. 451; Sands v. 
Crook, 46 N. Y. 564, 570;) Ib. 

(Decided Nov. 20, 1877.] 
EVIDENCE. 

Admission of evidence upon appeal to support judg- 
ment. — Plaintiff alleged in his complaint that he was 
appointed to an office under the provisions of a certain 
act, but no proof was given of such appointment at 
the trial, and attention was in no way called to the 
defect. Held, that in support of the judgment for- 
mal record proof of the appointment might be intro- 
duced on the argument of an appeal. (Rockwell v. 
Merwin, 45 N. Y. 166; Stillwell v. Carpenter, 62 id. 639; 
Jarvis v. Sewell, 40 Barb. 449.) Judgment below 
affirmed. Wines v. Mayor of New York. Opinion by 
Earl, J. 

[Decided Sept. 25, 1877.] 
FRAUD. 

What necessary to appear in action for false repre- 
sentations, and in action for conspiracy.—In a case 
submitted to the jury under two aspects, first as an 
action for a conspiracy to defraud the plaintiffs, by 
imposing upon them worthless checks of one Stern, in 
exchange for their property, and second, as an action 
for false and fraudulent representations as to the 
pecuniary responsibility of Stern, by which the plain- 
tiffs were induced to part with their property on his 
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credit. The court at trial charged, that if Stern was 
irresponsible and his checks worthless, and the defend- 
ant falsely represented him to be solvent, knowing or 
having reason to believe that this was untrue, and 
with intent to defraud, the action would lie for the 
fraudulent representations, and charged further in 
substance, that, if with knowledge of the fraudulent 
combination of other parties to deprive plaintiffs of 
their property, defendant became a party to it, and 
aided in accomplishing the fraudulent purpose, by 
making re»resentations which he knew, or had reason 
to believe, was false, he was liable for the damages sus- 
tained by the plaintiffs thereby. Held, no error. 
Judgment below affirmed. Morehouse v. Yeager. 
Opinion by Allen, J. 

[Decided Oct. 9, 1877.] 

LIFE INSURANCE. 

1. Condition against suicide: avoids policy except 
when insanity is shown.—When a life insurance policy 
by its terms is to become void if the insured shall die 
by his own hand, the policy is avoided by suicide, un- 
less the mind of the insured at the time was so im- 
paired that he did not understand the consequences 
of his action, and that death would ensue. (Van 
Zandt v. Mut. Ben. Life Ins. Co., 55 N. Y. 169; Me- 
Clure v. Mut. Life Ins. Co., id. 651.) Judgment below 
affirmed. Weedv. Mut. Ben Life Ins. Co. Opinion 
by Allen, J. 

2. Sanity presumed: burden of proof: acts showing 
neither sanity nor insanity.—The presumption is in 
favor of sanity, and suicide alone is not proof of in- 
sanity, consequently in case of suicide of one whose 
life is insured the burden of proving insanity is upon 
those claiming the benefit of the policy. Acts and 
appearances which are consistent with a sane condi- 
tion, such as occasional severe pains in the head, ete., 
are not sufficient to warrant a submission of the case 
to the jury upon the question of insanity. Ib. 
[Decided Sept. 25, 1877. 

MORTGAGE. 


Conditional deed not: when deed not required to be re- 
corded as: priority of lien.—One Mrs. Tracy made a 
mortgage to plaintiff upon land owned by her, which 
plaintiff, at her request, neglected to have recorded. 
Subsequently Mrs. Tracy conveyed the land by deed to 
defendant, who had no knowledge of plaintiff's mort- 
gage, at the price of $2,500, of which he paid $1,300 in 
cash, and $1,200 by assuming another mortgage, and 
had his conveyance recorded as adeed. He also lent 
her $500 on her note at one year. At the same time 
he executed back to Mrs. Tracy an instrument under 
seal, wherein the deed and consideration and the note 
were recited, and it was provided that in considera- 
tion of the sale and couveyance defendant should pay 
her $1,300 in cash, etc., and should at her discretion 
and his sell the property within one year and divide 
the profits equally between them, that he should loan 
her $500 and take her note, to be paid within the year 
“if the property is sold. If the property be sold within 
four months for $4,000, I will cancel the note and sur- 
render it to her. The premises may be sold at the option 
of either party for not less than $4,000. If not sold 
within one year from date all interest of Mrs. Tracy 
in the premises shall cease.’’ The property was found 
by the court to be worth $3,500. Held, that the con- 
veyance to defendant was not a mortgage and re- 
quired to be recorded as such in order to make it 
effectual and valid against plaintiff's mortgage, and 





that, as to defendant, plaintiff's mortgage was invalid. 
(Palmer v. Gurnsey, 7 Wend. 248, distinguished.) Judg- 
ment below affirmed. Macaulay v. Porter. Opinion 
by Rapallo, J. 
[Decided Nov. 13, 1877.] 

NEW YORK CITY. 

Salaries of Marine Court officers: power of supervis- 
ors to regulate.—By Laws 1870, chap. 382, §3,which took 
effect April 26, 1870, it was provided that ‘*‘ the board of 
supervisors of the county of New York are hereby 
prohibited from creating any new office or department, 
or increasing the salaries of those in office or their 
successors.”” Plaintiff at that time was an attendant 
in the Marine Court, ata salary of $1,200 per annum. 
By Laws 1870, chap. 582, passed May 2, 1870, it was pro- 
vided in reference to the Marine Court, that “ the 
court shall have power to appoint such other assist- 
ants, etc., and attendants as the board of supervisors 
may from time to time authorize, etc., who shall be 
respectively paid such rates as may be fixed by said 
board of supervisors. The board, by resolution there- 
after passed, authorized the appointment of additional 
assistants and attendants in the Marine Court, and 
fixed the salaries of attendants of the court at $1,500 
perannum. Held, that the resolution of the board of 
supervisors was valid, and plaintiff was thereafter en- 
titled to $1,500 per annum. Judgment below aflirmed. 
Wines v. Mayor of New York. Opinion by Earl, J. 
[Decided Sept. 25, 1877 ] 

————E——————— 
UNITED STATES SUPREME COURT ABSTRACT. 


OCTOBER TERM, 1877. 


CONSTITUTIONAL LAW. 

Law impairing obligation of contract: what is not.— 
A statute passed by a State legislature prescribing a 
mode of service of judicial process upon a corporation 
different from that provided for in its charter, held, 
not in conflict with the provision of the Federal con- 
stitution forbidding laws impairing the obligation of 
acontract. Judgment below affirmed. Cairo & Ful- 
ton R. R. Co. v. Hecht. Opinion by Waite, C. J. 

DURESS. 

1. What does not constitute.—To constitute the co- 
ercion or duress which will be regarded as sufficient to 
make a payment involuntary, there must be some 
actual and threatened exercise of power possessed or 
believed to be possessed by the party exacting or re- 
ceiving the payment over the person or property of 
another, from which the latter has no other means of 
immediate relief than by making the payment. A 
payment is not to be regarded as compulsory unless 
made to emancipate the person or property from an 
actual and existing duress imposed upon it by the party 
to whom the money is paid. (Brumagim v. Tilling- 
hast, 18 Cal. 266; Mayor of Baltimore v. Jefferman, 4 
Gill, 425; Mays v. Cincinnati, 1 Ohio St. 268.) Judg- 
ment below affirmed. Radich v. Hutchins. Opinion 
by Field, J. 

2. Payment of money to Confederate officer in compliance 
with Confederate law.—Plaintiff,a foreigner, resident in 
the State of Texas and engaged in business there, 
during the late war, had procured a quantity of cotton 
for the purpose of exportation to Mexico. Defend- 


ant, an officer in the Confederate service, and having 
troops to enforce his orders, by public notice forbade 
the exportation of cotton from Texas except by a per- 
mit from his office, which was to be issued only on 
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condition that the one desiring to export should sell 
to the Confederate government an equal quantity of 
cotton at an arbitrary price. Plaintiff, fearing to risk 
the export of his cotton without complying with the 
requirement of the notice, applied for and obtained 
the permit, furnished the required amount of cotton, 
which he afterward redeemed by paying a certain 
sum. Held, not duress on the part of defendant so as 
to render him liable to plaintiff for the amount paid 
by him to redeem the cotton. Ib. 

EVIDENCE. 

1. What presumptive evidence of ownership of stock 
in corporation: what conclusive evidence of owner- 
ship.—Where the name of an individual appears 
in the stock-book of a corporation as stockholder, 
the prima facie presumption is, that he is the 
owner of the stock. In acase where there is nothing 
to rebut the presumption, and in an action against 
him as stockholder the burden of proving that he is 
not such is cast upon the defendant. (Hoagland v. 
Beil, 36 Barb. 56; Turnpike Road v. Van Ness, 2 Crauch, 
©. C. 451; Mudgett v. Morrell, 33 Cal. 29; Coffin v. Col- 
lins, 17 Me. 442; Merrill v. Walker, 24 id. 237; Plank 
Road v. Rice, 7 Barb. 162.) The receipt of dividends 
is conclusive evidence of ownership. Decision below 
affirmed. Turnbull v. Payson. Opinion by Clifford, J. 

2. Judicial records: of bankrupt court: in United 
States District Court.—Records of a bankrupt court 
in the Northern District of Illinois authenticated in 
conformity with the provisions of the bankrupt act, 
held admissible in an action in the United States Dis- 
trict Court in Maryland by the assignee of a bankrupt 
corporation against a stockholder for contribution to 
pay the debts of the company. It is not necessary 
that the record of a judgment should be authenticated 
as provided by the act of Congress passed in pursu- 
ance of article 4, section 1, of the Federal constitu- 
tion to render it admissible in the courts of the United 
States; and the District Court of the United States, 
even out of the State composing the district, is to be re- 
garded asa domestic and not a foreign court, and the 
records of the court may be proved by the certificate 
of the clerk with the seal of the court without the cer- 
tificate of the judge. (Adums v. Way, 33 Conn. 430; 
Michener v. Payson, 13 N. B. R. 50; Mason v. Law- 
rason, 1 Cranch, C. C. 190.) Ib. 

FIRE INSURANCE. 


Condition in policy: loss caused by petroleum.— In 
an insurance policy against fire issued to an express 
company upon goods transported by it over railroads, 
etc., was this clause: ‘‘ It isa further condition of this 
insurance that no loss is to be paid in case of collision 
except fire ensue, and then only for the loss or dam- 
age by fire. And that no loss is to be paid arising 
from petroleum or other explosive oils.’”’ By a col- 
lision between a disabled train containing petroleum 
and an express train, upon which the express com- 
pany had goods, the petroleum was ignited and burned, 
and with it the goods. The petroleum did not belong 
to the company, and was not under its control. Held, 
that the loss of the goods was caused by the petroleum, 
and the insurance company were, under the clause in 
the policy, exempted from liability therefor. Judgment 
below reversed. Imperial Fire Ins. Co. v. Fargo, Presi- 
dent Am. Express Co. Opinion by Strong, J. 


JURISDICTION. 
Cause transferred from State court: amendment of 
pleading after transfer.—In this case the appellee, 





Sperry, brought suit in a California court against the 
appellants, who duly appeared and caused the suit to 
be removed into the Circuit Court of the United 
States for the District of California. In that court 
Sperry filed an amended or new complaint. On ap- 
peal to the Supreme Court one of the errors alleged as 
ground for reversing the decree in favor of Sperry 
was, that this amended bill showed no jurisdiction in 
the Circuit Court. If nothing else was looked at but 
the bill, there was no jurisdiction shown. Held, that as 
the proceedings in the State court, which were properly 
here as part of the record of the case, showed that it 
was removed from the State court to the Federal 
court on account of the citizenship of the parties, and 
this of itself must have given jurisdiction to the United 
States court before the amended bill was filed; that ju- 
risdiction was not lost because the factson which it 
arose were not set out inthe old orthe new complaint. 
(Railway v. Ramsey, 22 Wall. 322.) Decree below 
affirmed. Malbec de Monjoc, etc., v. Sperry. Opinion 


by Miller, J. 
LIFE INSURANCE. 


1. Condition against suicide: notice of death and 
** just claim:”’ construction of condition.—By a clause 
of a policy of life insurance, which was conditioned 
to be void if the one whose life was insured should 
die by his own hand, it was provided that before de- 
manding payment in case of death due and satisfac- 
tory proof should be made to the company of death 
and of the just claim of the assured. Held, that the 
just claim of the assured had reference to the title or 
claim to the policy, and not to the justness of the 
cause of action thereon, and proof that the death had 
occurred by suicide did not render the proof unsatis- 
factory. Judgment below affirmed. Charter Oak Life 
Ins. Co. vy. Rodel. Opinion by Bradley, J. 

2. What kind or degree of insanity will excuse and not 
excuse suicide so as to make insurance company liable.— 
The judge, after stating that the burden of proving the 
insanity of the deceased was on the plaintiff, charged 
the jury as follows: “It is not every kind or degree 
of insanity which will so far excuse the party taking 
his own life as to make the company insuring liable; 
to do this, the act of self-destruction must have been 
the consequence of insanity, and the mind of the de- 
ceased must have been so far deranged as to have 
made him incapable of using a rational judgment in 
regard to the act which he was committing. If he was 
impelled to the act by an insane impulse, which the rea- 
sou that was left him did not enable him to resist, or 
if his reasoning powers were so far overthrown by his 
mental condition that he could not exercise his rea- 
soning faculties on the act which he was about to do, 
the company is liable. On the other hand, there is no 
presumption of law, prima facie or otherwise, that self- 
destruction arises from insanity, and you will remem- 
ber a great many jurors were excused from the panel 
because they thought the law was otherwise; there- 
fore you will bear in mind that there is no presump- 
tion, prima facie or otherwise, that self-destruction 
arises from insanity; and if you believe from the evi- 
dence that the deceased, although excited or angry or 
disturbed in mind, formed a determination to take his 
own life, because in the exercise of: his usual reasoning 
faculties he preferred death to life, theu the company 
is not liable, because he died by his own hand within 
the meaningof the policy. ‘If the insured, being in 
the possession of his ordinary reasoning faculties, 
from anger, pride, jealousy, or a desire to escape from 
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the ills of life, intentionally takes his own life, the 
proviso attaches and there can be no recovery; that 
is, he did die by his own act. If the death is caused 
by the voluntary act of the assured, he knowing and 
intending that his death shall be the result of his act, 
and when his reasoning faculties are so far impaired 
that he shall not be able to understand the moral char- 
acter or the general nature, consequence and effect of 
the act he is about to commit, or when he is impelled 
thereto by an insane impulse which be has not the 
power to resist, such death is not in the contempla- 
tion of the parties to the contract, and the insurer is 
liable.” Held, no error (following Life Ins. Co. v. 
Terry, 15 Wall. 580). Ib. 

8. Conditions avoiding policy: condition as to pay- 
ment: as to residence: waiver.—By conditions in alife 
insurance policy, the same was to become void in case 
of failure to pay the regular premium on the day it 
was due, and also if the insured, without the consent 
of the company, should reside within certain prohib- 
ited districts. It was, however, provided, that even 
after the day for the payment of the premium had 
passed, the company would waive the failure upon 
being satisfied that the insured was still in health, and 
it was customary for an agent of the company to re- 
ceive premiums after they were due, and his acts in 
doing so were sanctioned by the company, who fur- 
nished him with renewal receipts for the purpose. 
The agent had, however, no authority to waive the 
forfeiture arising from residence in the prohibited dis- 
trict. The insured, who had failed to pay a premium 
when due and was residing within the prohibited dis- 
trict without consent, was taken sick with yellow 
fever, of which he shortly after died. While he was 
sick his agent called upon the insurance agent 
and paid the premium and received a receipt renewing 
the policy for one year, signed by the company and 
countersigned by its agent. The agent of the insured 
was asked nothing about the health of the insured, and 
he said nothing. Jileld, that while the insurance agent 
would be presumed to have authority to waive the 
failure to pay the premium when due, he would not be 
to waive the forfeiture caused by residing in the pro- 
hibited district, and the receipt of the premium by 
him and issue of the renewal receipt would not oper- 
ate asa waiver. Even for the purpose of making the 
waiver of the failure to pay effective, the insurance 
agent should have been informed of the state of the 
health of the insured. Globe Mut. Life Ins. Co. v. 
Wolff. Opinion by Field, J. 


—_—_—_>—__————_ 


STATE TAXATION OF NATIONAL BANKS. 


SUPREME COURT OF THE UNITED STATES— 
OCT, TERM, 1877. 


ApAms et al., plaintiffs in error, v. MAYyor, ETC., OF 
NASHVILLE. 


The act of Congres of June, 1864, in relation to the taxation 
of national banks does not curtail state power as to the 
subject of taxation, or cut off the right to exempt cer- 
tain kinds of property if a legislature chooses to do so. 
Its only object is to prevent unfriendly discrimination 
against national banks. 


N error to the Supreme Court of the State of Ten. 
nessee. Sufficient facts appear in the opinion. 
Mr. Justice Hunt delivered the opinion of the 
court. 
The plaintiffs in error, who are stockholders in the 
Fourth National Bank of Nashville, Tennessee, filed 





their bill in the chancery court of that State against 
the defendant in error, a municipal corporation, to 
enjoin the collection of a tax imposed upon their shares 
of stock by said corporation, and to have the tax de- 
clared illegal and void. 

The bill was demurred to. The chancellor sustained 
the demurrer and dismissed the bill. Upon appeal to 
the Supreme Court of Tennessee, the highest court of 
law or equity in the State, the decree of the chancellor 
was affirmed, and thereupon the case was brought to 
this court by writ of error. 

It is contended that the statute of the United States 
which authorizes the taxation by State authority of the 
shares of stock in a national bank, but provides that 
such taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of 
individuals, has been violated in the case of the present 
plaintiffs. 13 Stat. at Large, 102. The first cause of 
complaint arises out of the act of the legislature of the 
State of Tennessee of March 1, 1869. The act, it is 
said, provides that no tax shall be assessed upon the 
capital of any bank or joint-stock company organized 
under the laws of that State. This, it is insisted, is an 
exemption from taxation of property in the hands of 
individual citizens, and operates to produce a greater 
rate of taxation on the plaintiffs’ shares in the Fourth 
National Bank of Nashville than is assessed on other 
moneyed capital in the hands of individuals, to wit, 
on such banking capital, and hence, that such taxation 
is illegal. 

The statute enacts that no tax shall be assessed upon 
the capital of a State bank, but proceeds, in the same 
section, to say that its shares shall be included in the 
valuation of the personal property of the owner, for 
the purpose of assessment for State, county, and 
municipal taxation, at the same rate that is assessed 
upon other moneyed capital, and that, in addition 
thereto, the real estate owned by the bank shall be 
subject to the same taxation as other real estate. 

This objection, in its general character, may be con- 
sidered in connection with the second objection. The 
answer to both of them is found in the principle thus 
laid down in People v. Commissioners: ‘That the 
rate of taxation upon the shares should be the same or 
not greater than upon the moneyed capital of the in- 
dividual citizen which is liable to taxation; that is, no 
greater in proportion or percentage of tax in the valu- 
ation of shares should be levied than upon other mon- 
eyed taxable capital in the hands of the citizens.” 
4 Wall. 256. See, also, Hepburn v. School Directors, 
23 Wall. 480, post. 

Second. By an ordinance of the defendants’ corpo- 
ration, passed on the 18th of April, 1870, it is provided 
that certain interest-paying bonds issued by the said 
corporation shall be exempt from taxation by said cor- 
poration. It is said that there are many such bonds 
in existence in the hands of individuals; that by such 
exemption the complainants’ shares are taxed at a 
greater rate than is assessed upon such bonds, and 
that, therefore, the taxation complained of is in viola- 
tion of the act of Congress forbidding the taxation of 
national shares at a greater rate than is assessed upon 
other moneyed capital in the hands of individuals. 

There are several answers to this objection: 

1st. It is not alleged in the bill that the bonds there- 
in referred to are in fact exempted from taxation for 
municipal purposes. After reciting the issue and pro- 
posed exemption, the bill says that said property is 
“thus exempted from all municipal taxes;"’ that is, 

















THE ALBANY LAW JOURNAL. 


417 














that, as a matter of Jaw, it follows from the facts be- 
fore stated that it is thus exempt. 

This is not sufficient, especially when it is alleged in 
the brief opposed that the fact is otherwise. 

2d. By the statutes of the State of Tennessee, passed 
subsequently to the issue of the bonds, all personal 
property, of every kind and nature, is required to be 
listed and assessed for taxation. 

The Supreme Court of Tennessee hold, in the case 
before us, that this statute repeals and overrides the 
ordinance of exemption and brings these bonds within 
the scope of general taxation. This is a decision of a 
State tribunal upon the construction of its own stat- 
utes, which we are bound to respect. 

38d. Considering the objection on its merits and in 
connection with the objection first described, the case 
is met by Hepburn v. School Directors, 23 Wall. 480. 

By a statute of Pennsylvania, it was enacted that 
“all mortgages, judgments, recognizances and money 
owing upon articles of agreement ‘for the sale of real 
estate shall be exempt from taxation, except for State 
purposes.”” There, as here, it was objected that this 
exemption by relieving certain specified property from 
taxation brought the case within the prohibition of the 
act of Congress, and thus vitiated the tax sought to be 
enforced. This court held otherwise. 

The act of Congress was not intended to curtail the 
State power on the subject of taxation. It simply re- 
quired that capital invested in national banks should 
not be taxed at a greater rate than like property sim 
ilarly invested. It was not intended to cut off the 
power to exempt particular kinds of property if the 
legislature chose to do so. Homesteads, to a specified 
value, a certain amount of household furniture (the six 
plates, six knives and forks, six tea-cups and saucers, 
of the old statutes), the property of clergymen to some 
extent, school-houses, academies and libraries, are 
generally exempt from taxation. The discretion- 
ary power of the legislature of the States over all 
these subjects remains as it was before the act of Con- 
gress, of June, 1864. The plain intention of that 
statute was to protect the corporations formed un- 
der its authority from an unfriendly discrimination 
against them of the power of State taxation. That 
particular persons or particular articles are relieved 
from taxation is not a matter to which either class can 
object. 

The third objection is equally untenable. The stat- 
ute referred to does not purport to relieve any prop- 
erty from taxation. It provides a mode for ascertain- 
ing the average capital of the merchant, and for giving 
a license to carry on the business of a merchant. He 
is required to pay an ad valorem tax on all his capital 
and a license tax in addition. 

The observations already made are pertinent under 
this head. 

The judgment is affirmed. 

——___.—_—__ 
RECENT BANKRUPTCY DECISIONS. 


DEFICIENCY. 


In estate of bankrupt: liability of bankrupt to make 
good.—The bankrupt must give a satisfactory explana- 
tion of deficits which are shown in the assets of his 
estate, or pay over the amount thereof to the assignee. 
Where the bankrupt fails to account for a large amount 
of property, he will be ordered to pay over the value 
thereof, where it appears that his wife has property 
which is not shown to have come from third parties, 


- 





and it appears that since the bankruptcy he has carried 
on business as the agent of his wife. U.S. Cire. Ct., 
E.D. Missouri. In Re Peltasohn, 16 Nat. Bankr. Reg. 
ass PARTNERSHIP. 

Bankrupt partner: rights of creditor of firm.—A joint 
creditor, in case of the separate bankruptcy of one 
member of the firm, has a right to prove his joint 
debt,and vote for assignee in the separate bankruptcy. 
U. 8S. Dist. Ct., Nevada. In Re Webb, 16 Nat. Bankr. 
Reg. 258. 

PRACTICE. 

Summary petition by assignee.— An assignee may 
petition summarily to set aside a mortgage given after 
the commencement of proceedings in bankruptey. 
Resort to a bill in equity is unnecessary. U. 8. Dist. 
Ct., Michigan. In Re Stephen Sims, 16 Nat. Bankr. 
Reg. 251. 

PRIVILEGED DEBT. 

What does not constitute: construction of contract.— 
The bankrupts were a firm carrying on business under 
the firm name of the Middleborough Shovel Com- 
pany. On June 28, 1877, Richardson, one of the 
partners, happened to meet in the cars Mr. Tobey, 
treasurer of the Tremont Nail Company, and told him 
that he wanted to borrow about a thousand dollars to 
save him a journey to New York, where he could 
obtain it; that if the Tremont Nail Company would 
lend him the money it would be repaid out of the 
first money received from John Dunn of New York, 
for whom they were filling a large order. The loan 
was made and a note for thirty days given. A few 
days after Richardson went to New York, and found 
that the agents of his firm there were about to fail, or 
had failed. He received an advance of $1,700 from 
Mr. Dunn, and returned to Boston on July4. He 
saw Mr. Tobey on the 5th, and told him about the 
matter. On July 6 the money due was paid to Mr. 
Tobey, and the same day the firm stopped payment. 
Negotiations were entered into for settlement with 
creditors, by which the petitioners were to stand in 
the same condition as if the sum of $994.92 had not 
been paid to Tremont Nai] Company. The Shovel 
Compauy afterward went into bankruptcy, and the 
Tremont Nail Company claimed this as a privileged 
debt. The court held that the agreement between the 
parties did not give any lien or charge on Dunn’s debt 
in favor of these petitioners, and their petition to stand 
as privileged creditors was denied. U. 8S. Dist. Ct., 
Massachusetts, Nov. 23, 1877. Ea parte Tremont Nail 
Co.; Re Middleborough Shovel Co. 

—_——__>___—_—_— 

RECENT AMERICAN DECISIONS. 
COURT OF APPEALS OF MARYLAND.* 
BANKRUPTCY. 

1. Agreement to forbear bankruptcy proceedings, not 
forbidden by bankrupt law.— The Bankrupt Act of the 
United States (1867, ch. 176) does not prohibit the 
creditor of an insolvent from taking a contract or 
covenant from a third person for the payment of 
money, as an inducement to forbear proceeding against 
such insolvent to have him declared a bankrupt. 
Ecker v. McAllister. 

2. When promise by third person to pay debt of bank- 
rupt voidable.— An action cannot be maintained upon 
a promise to pay the debt of a third person, in consid- 





*To appear in 45 Maryland Reports. 
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eration of forbearance to proceed against such person 
to have him adjudged a bankrupt, if at the time of 
the promise the creditor had not the right, under the 
Bankrupt Act, to institute such proceedings. A 
promise made under such circumstances is without 
eonsideration and not binding. Ib. 

3. Who may not institute proceedings in bankruptcy.— 
Under the Bankrupt Act of the United States, no 
creditor who has received a preference, knowing at 
the time, or having reasonable cause to believe, that 
his debtor is insolvent, is authorized to institute pro- 
ceedings in bankruptcy against him. Ib. 


CONSTITUTIONAL LAW. 

1. Tax on receipts of railway company. — The imposi- 
tion by the act of 1872, ch. 234, of a tax of one-half of 
one per centum upon the gross receipts of all railroad 
companies worked by steam, incorporated by, or under 
authority of the State, and doing business therein, in 
lieu of all other taxes, is a valid exercise of constitu- 
tional power. Such tax is not a direct tax upon the 
property of the companies within the meaning of the 
15th article of the Bill of Rights, but a tax upon 
the franchise of said companies, measured by the ex- 
tent of their business. State v. Phil., Wilm. & Balt. 
R. R. Co. 

2. Exemption of corporation from taxation by clause 
in charter: what not violation of agreement for exemp- 
tion.— The appellee was formed by a union of the 
Baltimore and Port Deposit Railroad Company, ex- 
tending from the city of Baltimore to the Susquehanna 
river, The Wilmington and Susquehanna Railroad 
Company, extending from said river to the Delaware 
and Pennsylvania line, and The Philadelphia, Wil- 
mington and Baltimore Railroad Company, extending 
from the Delaware line to Philadelphia, thus forming 
a continuous line from Baltimore to Philadelphia. 
The Wilmington and Susquehanna Railroad Company 
was also formed by the union of a company chartered 
by that name, by the State of Delaware, and the Dela- 
ware and Maryland Railroad Company, incorporated 
by the State of Maryland, and running from the Sus- 
quehanna river to the Maryland and Delaware line. 
Section 19 of the act of 1831, ch. 296, incorporating the 
latter company, provided, ‘That the said road or 
roads, with all their works, improvements and profits, 
and all the machinery of transportation used on said 
road, are hereby vested in said company * * * and 
the shares of the capital stock of said company shall 
be deemed and considered personal estate, and shall 
be exempt from the imposition of any tax or burthen 
by the State’s assenting to this law, except upon that 
portion of the permanent and fixed works of said 
company, which may be within the State of Mary- 
land.”’ By the consolidation of these companies, the 
qualified exemption granted by the act of 1831, ch. 296, 
to the Delaware and Maryland Railroad Company, 
became vested in the Philadelphia, Wilmington and 
Baltimore Railroad Company. Uuder the act of 1872, 
ch. 234, a tax of one-half of one per centum was im- 
posed upon the gross receipts of the Philadelphia, Wil- 
mington and Baltimore Railroad Company in lieu of all 
other taxes. In a suit by the State to recover the 


tax thus imposed, it was held, Ist. That under 
the exemption granted by the act of 1831, ch. 296, it 
was not competent for the legislature to impose a tax 
upon the gross receipts of that portion of the road of 
the defendant which was formerly the Delaware and 
Maryland railroad. 2d. That as there was no exemp- 





tion from taxation in the charter of the Baltimore 
and Port Deposit Railroad Company, the legislature 
had the right to tax the gross receipts of that portion 
of the road of the defendant, which formerly consti- 
tuted the Baltimore and Port Deposit railroad, being 
the only other portion of the road of the defendant 
lying within the State of Maryland. 3d. That the 
plaintiff was entitled to recover one-half of one per 
centum on the same proportion of the gross receipts 
of the defendant, on its entire road, as the length of 
the Baltimore and Port Deposit railroad, constituting 
a part of the road of the defendant, bore to the whole 
length of the defendant’s road. Ib. 


CONTRACT. 

Argument void for wncertainty. —A written agree- 
ment under seal, for the lease of a store for a term cer- 
tain ata fixed rent, contained the following words: 
“The said A, D,. (the lessee) to have the preference of 
renting said property so long thereafter as it shall be 
rented fora store.’’ In an action for the breach of 
this stipulation in the contract, it was held that the 
stipulation was void and inoperative for uncertainty. 
Delashmutt, executor, v. Thomas. 

PARTIES. 

Tax payers of a municipality may invoke equity to re 
strain municipal authorities acting ullra vires. —Tax 
payers of a municipal corporation may invoke the 
restraining powers of a court of equity, and the court 
will entertain jurisdiction of their suit against such 
corporation and its officers, whenever the latter are 
shown to be acting ultra vires, or are assuming or exer- 
cising a power over the property of the citizen, or over 
corporate property or funds, which the law does not 
confer upon them, and where such unauthorized acts 
may affect injuriously the rights and property of the 
parties complaining. St. Mary’s Industrial School v. 
Brown. 

PARTNERSHIP. 

What will constitute partnership. — Where two per- 
sons agree to carry on a trade or business for their 
mutual benefit, one to furnish the money and the 
other to perform certain labors and services, and each 
to share the profits to be derived from such trade or 
business, they become liable as partners to third per- 
sons, although in fact no partnership was contemplated 
by the parties themselves. It is not material that the 
exact proportion of profits to which each was entitled 
should appear. Rowland v. Long. 

TAXATION. 


1. Power of municipal corporation as to: appropri- 
ations to benevolent institutions.—The mayor and city 
council of Baltimore has no authority to make appro- 
priations, by the exercise of the taxing power, to sus- 
tain or aid institutions, however benevolent and char- 
itable in their character, which do not owe their cre- 
ation to the municipal power conferred on the city of 
Baltimore, and were not created for the city by the 
legislature of the State, as instruments of municipal 
administration, but which are separate and distinct 
corporations, composed of private individuals and 
managed and controlled by officers and agents of their 
own, and over which the city has no supervision or 
control, and for the management of which there is no 
accountability to the city whatever. St. Mary’s Indus- 
trial School v. Brown. 

2. Right of governor and mayor to appoint trustees 
does not make institution a municipal agency.—The fact 
that the governor of the State and the mayor of the 
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city of Baltimore each appoints, every two years, three 
persons to represent the State and city in the board of 
trustees of the St. Mary’s Industrial School for Boys 
under the amendment of its charter, by the act of 1874, 
ch. 288, in no manner changes the nature of the insti- 
tution, nor makes ita municipal agency. The fact 
that the governor of the State is empowered (act of 
1870, ch. 391) to appoint ten, and the mayor of the city 
of Baltimore five of the directors of the Maryland In- 
dustrial School for Girls, the board being composed of 
thirty, does not put the State nor the city in such 
relation to the corporation as to make it eithera public, 
State or municipal institution. Ib. 

8. Nor does the fact that the city owns ground on 
which institution is located.—The mere fact that the 
city of Baltimore may own the ground upon which the 
building is erected, or that the city, in its deed to the 
institution, has reserved certain privileges in the use 
of the hall, as part of the consideration for the grant, 
cannot constitute the Maryland Institute for the pro- 
motion of the mechanic arts, a municipal agency. Ib. 

4. Limit of municipal powers.—Municipal powers are 
delegated, and depend upon legislative charter or grant; 
and the corporate authorities can exercise no power 
which is not, in express terms, or by fair and reason- 
able implication, conferred upon the corporation. Ib. 

5. What municipal corporation may not do.—Muni- 
cipal corporations can levy no taxes, general or special, 
upon the inhabitants or their property, unless the 
power be plainly and unmistakably conferred. The 
authority must be given either in express words, or by 
necessary implication, and it cannot be collected by 
doubtful inferences from other powers, or powers re- 
lating to other subjects, nor deduced from any consid- 
eration of convenience or advantage. While the city 
of Baltimore has ample power delegated to it to pro- 
vide for the foundlings, the insane, the indigent infirm 
and helpless, and for the correction of the vicious and 
vagrant portions of its population, such provision when 
made must be under the control,and subject to the 
supervision, of municipal authority. Ib. 

TRIAL. 

Criminal trial: jury judges of law and fact: instruc- 
tion of court. — The jury, in the trial of criminal cases, 
being the judges of law as well as of fact, are not 
bound by any instruction given by the court. They 
are at liberty to find a verdict in direct opposition to 
the instruction. In the trial of criminal cases the 
court may advise the jury as to the law and legal effect 
of the evidence, but is not bound to do so, and being a 
matter within its discretion, its refusal to do so cannot 
be reviewed on appeal. Broll v. State of Maryland. 

WATER-COURSE. 

1. Action for obstructing mill-race; negligence not 
gravamen of. —In an action for obstructing the race 
leading to the plaintiff's distillery by throwing or plac- 
ing therein, or by cutting and allowing to fall therein 
trees, branches, logs, stumps, brush, chips, stakes, 
leaves, etc., whereby damage accrued to the plaintiff, 
the question is not whether the defendant has acted 
with due care, but whether his acts have occasioned 
the damage complained of. If the acts complained of 
were done by the defendant, or by his agents or serv- 
ants in the course of their employment, they were 
unlawful invasions of the plaintiff's rights of property, 
and it matters not that they were done without negli- 
gence. Negligence is not the gravamen of the action. 
Lawson v. Price. 





2. Acts of injwred party releasing other from liability. 
— Where wrong is done by the obstruction of a mill- 
race, it is the duty of the party injured to avoid the 
consequences of such wrong as far as he reasonably 
can. If, by labor, or a reasonable outlay of money, he 
can stay or avoid the consequences of the wrong, he 
should do so. All consequences resulting from his 
own willful failure or gross neglect to use timely and 
reasonable precaution to prevent an extension or in- 
crease of the injury, should fall upon himself. Ib. 

3. When notice not necessary before action brought. — 
The placing an obstructionin a mill-race is an infringe- 
ment of the owner’s absolute right of property, and 
the continuing such obstruction is equally an infringe- 
ment of the right,and this the party placing the obstruc- 
tion in the race is bound to know at his peril, and he 
has no claim to notice from the owner to remove the 
obstruction before action brought. Ib. ; 


—_—_—__>___—— 


BOOK NOTICE. 


New HAMPSHIRE Reports, Vou. LVII. 


Reports of Cases in the Superior Court a. New Hampshire. 
Daniel Hall, State Reporter. Vol. LVII. Concord: 
Josiah B. Sanborn, 1877. 

‘WN HE New Hampshire Reports are among the least 

valuable of State reports. Very seldom does a 
case of great importance appear in them, and the 
weight attached to the decisions of the court of last 
resort in that State does not appear to equal that 
given to the determination of like courts in the ad- 
joining States. Yet the bench and bar of New 

Hampshire contain as able lawyers as are anywhere to 

be found; indeed some of the very foremost of the 

bar of America own that as their native State. 

It is probable that the habits of the people of 

the State are not favorable to litigation, and the 

judges have not enough material to enable them to 
produce opinions which will be of interest to the world 
outside. The present volume, which is an average one, 
contains few cases of general value. Among them we 
notice only these worthy of mention. Rowell v. Rail- 
road, p. 132. A statute made railroad companies liable 
for damage caused by fire or steam escaping from 
their locomotives, and gave them, respectively, an in- 
surable interest in property exposed along the line of 
their roads. Held, in an action for injury done 
by fire from a locomotive, that the doctrine of con- 
tributory negligence did not apply. Golding’s Petition, 

p. 146. An infant cannot execute the office of judge, 

and the office of justice of the peace isa judicial 

office. Thompson v. Smith, p. 306. A coffin and grave 
clothes purchased by defendant for his mother-in-law, 
who died a member of his family, held necessaries so 

as to charge a trust fund. King v. Bates, p. 446. A 

conditional vendee of property holds it as bailee for 

the vendor. Brandon National Bank v. Hatch, p. 460. 

When the defendant has been properly arrested upon 

civil process the subsequent commencement and pen- 

dency of proceedings in bankruptcy by or against him 
furnishes no ground for his discharge from arrest. 

Watson v. Elliot, p. 511. The doing of an act which the 

defendant was obliged by law to do cannot be pleaded 

as a satisfaction. Tyler v. Flanders, p. 618. Hearsay 


in regard to the birthplace of a deceased persun, is 
not admissible unless it comes from the relatives of 
such person. The reporting is fairly done, and the 
volume is well printed and bound. 
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COURT OF APPEALS DECISIONS. 


‘THE following decisions were handed down on Tues- 
day, December 4, 1877: 

Judgment affirmed, with costs— Davison v. Asso- 
ciates of the Jersey Company; Cobb v. Knapp; Ma- 
rine Bank of Buffalo v. Fiske; Carrington v. Ward; 
Cockroft v. Muller.— Order affirmed, with costs— 
The People ex rel. Cooke v. Wood; New York Guar- 
anty and Indemnity Co. v. Roberts.—— Appeal dis- 
missed, with costs—The People ex rel. Siebrecht v. 
Clancy; Waring v. Somborn.— Judgment reversed 
and new trial granted, costs to abide event — Booth v. 
Kehoe.—— Order of General Term and Special Term 
reversed and motion granted, with costs in Supreme 
Court and this court to be paid by plaintiff to Thomp- 
son — Verdin ,v. Slocum (Thompson, purchaser, appel- 
lant).—— Motion granted, on payment of $10 costs 
of motion and $25 costs of argument, and upon plain- 
tiffs stipulating to submit upon printed briefs if re- 
spondent consents thereto— Merwin vr. Star Fire In- 
surance Co. 





———————— 
NOTES. 


NOTHER addition to the list of legal serials has 
just made its appearance. It is published by 
Messrs. FE. B. Myers & Co., of Chicago, and is entitled 
The Chicago Law Journal. The first number contains 
only opinions in cases determined by various courts in 
Illinois, with notes by the editor to the cases deemed 
important. The purpose of the publisher, as an- 
nounced, is to give the opinions of the Appellate and 
Supreme Court of Illinois, the important opinions of 
the Federal courts sitting in that State, and the lead- 
ing cases of the United States Supreme Court. Each 
number is to contain 48 pages, and a number is to ap- 
pear once in four weeks, or oftener if necessary. The 
first number contains twenty-five cases with fair head- 
notes. The annotations appended to several of the 
cases seem to have been carefully prepared, and we 
believe they will be found of considerable practical 
value to the profession, in Illinois especially. 

The manner in which a great proportion of our laws 
came into being is well illustrated in an essay read by 
Prof. Barbeck of Cambridge, England, before the 
Antwerp congress. He said, “An attention to the 
history of law will, I think, further show that laws 
were established before penalties were invented for 
enforcing them, and that a penalty was exacted, 
because a law had been broken, as a consequence of 
a breach of the law; not, originally at least, as a part 
of the law itself. Take, for example, the rule of the 
road, I believe no trace of the existence of such a rule 
a hundred years ago can be found. It originated in 
no command of a political superior, nor in any com- 
mand at all. About fifty years ago, if I remember 
rightly, the existence of the rule was denied by Lord 
Abinger, when chief baron of the Exchequer. It gath- 
ered strength because convenience demanded that 
there should be such a rule when thoroughfares became 
crowded. The rule required two carriages meeting 
each other to keep their left side of the road. And 
the rule became at length so well known in England, 
and so generally observed, that when an accident oc- 
curred in consequence of a carriage taking the right 
hand instead of the left, the owner of that carriage 
was held liable to make good any damage done to the 
other. The judge who first gave this decision did not 





make the law. He gave the decision, because he found 
the law already made— made by general, though tacit, 
consent. The judge merely recognized and declared 
the law. If he had not found it existing, he would 
have refused to act upon such a rule, as was the case 
with Lord Abinger. There are, moreover, many legal 
maxims, the observance of which depends on no 
penalty which can properly be said to be attached to 
the breach of them, but on the voluntary observance 
of them by those intrusted with the administration 
of thelaw. As for example, that an assignee gener- 
ally takes no better title than his assignor; that a 
married woman cannot contract so as to render herself 
personally liable; and almost innumerable other gen- 
eral rules of the highest importance.”’ 


— 





The London Standard thus speaks of the bar in Rus- 
sia: The bar is to this day far behind in its standard 
of professional honor and dignity. A system obtains 
of bargaining direct with the client on the “‘ payment 
by results’ principle. In criminal cases the prisoner 
will agree to pay his counsel three or four times as 
much if he secures him an acquittal, and the counsel 
takes good care to get a large part of this money in 
advance. A barrister will even descend to frighten- 
ing his client by exaggerated statements of the dan- 
ger he is in; and, further, will not scruple to demand, 
also in advance, payments for ‘secret purposes’? — 
that is, for bribing influential officials. Indeed, the 
bar in Russia is mercenary and rapacious; and, as the 
division of duties recognized in England between the 
solicitor and the barrister is not known in Russia, 
sharp counsel are brought face to face with their un- 
happy clients, and take the measure of their means 
and ignorant credulity. The barrister regulates his 
fees in much the same way as an advertising quack 
doctor would do, and carries on the action or cure in 
the lowest commercial spirit.—— During the hearing 
of a case in the New Zealand Supreme Court recently, 
one of the jury suddenly became insane and was on 
the same day placed in an asylum.-—— In the city of 
London Court during the past year there were 19,023 
suits instituted. 


It is not often that a convicted criminal who has no 
ground of error to appeal upon can have his case tried 
over again before a more lenient jury, yet such has 
been the good fortune of three men, named Green- 
wood, Wild and Jackson, who were convicted at the 
Liverpool Summer Assizes of a criminal assault upon 
a woman — known as the Townley Park outrage —and 
sentenced by Mr. Justice Hawkins each to ten years’ 
penal servitude. Subsequently three other men were 
indicted and tried for the same offense at the Man- 
chester Assizes. In the interval between the two 
assizes public opinion in Lancashire was much excited 
on the subject, and a considerable amount of evidence 
was forthcoming tending to show that the three men 
tried at Liverpool had been wrongly convicted. On 
the second trial, which took place before Mr. Justice 
Lush, the convicts were called as witnesses, and the 
result of their evidence and the statements of other 
witnesses was that the jury expressed an opinion not 
only that the accused arraigned before them were not 
guilty, but also that no offense of the kind imputed 
had actually been committed, and Mr. Justice Lush 
undertook to bring the matter before the Home Secre- 
tary. He did so, and the Secretary has recommended 
the pardon of Greenwood, Wild and Jackson. 
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CURRENT TOPICS. 


Tt general rules of practice adopted pursuant to 
section 17 of the new Code by the convention 
of justices and judges, held in this city on the third 
of October last, have been promulgated. They are 
to take effect on the first day of January next. 
While the greater number of them are reproduc- 
tions of the rules now in force, changes of consid- 
erable importance have been made. Nearly all of 
the changes are in the direction of a more strict and 
careful practice, and will meet the approval of the 
profession generally. A single one, however, seems 
to us not called for, and we are confident that its 
enforcement will be productive of more evil than 
good. We refer to Rule 20, requiring the plaintiff 
applying for an order for publication, under section 
438, subd. 1, of the Code, to show that he has used 
due diligence to make personal service.. The rule 
is proper enough inits application to subdivisions 4, 
5 and 7, but why should plaintiff be required to show 
that he has used due diligence to serve within the 
State upon a foreign corporation or a non-resident 
natural person? The rules are ninety-one in num- 
ber, six less than the present number, but this 
change is largely due to the consolidation into sin- 
gle rules of provisions now separated into two or 
more. Very few matters touched upon in the 
present rules have been omitted, and the new ones 
embrace several subjects not heretofore provided 
for. 


The changes of importance made by the new rules 
may be summarized as follows: Examinations for 
admission to the bar are required to be conducted 
beth orally and in writing (Rule 1); personal serv- 
ice of a summons cannot be made by a person 
under eighteen years of age, and, in divorce cases, 
a sheriff serving the summons may be examined by 
the court as to his knowledge of the identity of the 
defendant (Rule 18); the provisions in Rule 31 of 
those now in force are essentially altered, especially 
by the omission of the one making certain acts on 
the part of an attorney or party a contempt (Rule 
25); the referee to take proof and report upon the 
interests of parties in partition actions shall be se- 
lected by the court (Rule 70); the provision in the 
present Rule 85, limiting allowances upon a life 
estate to one-half the principal sum, is omitted, its 


Vow. 16.— No. 24. 





validity, we presume, being doubted (Rule 76); the 
provision of the present Rule 87, requiring the court 
to order a reference to take proofs in uncontested © 
divorce suits, is omitted (Rule 78). By Rule 85, a 
receiver appointed in supplementary proceedings 
applying for leave to sue must present the written 
request of the creditor in whose behalf he was ap- 
pointed for the bringing of such action, or else give 
security for costs; in other cases he must show that 
the estate for which he acts is sufficient to pay costs 
in case of an adverse decision or else he must give 
security. Rule 80 makes an important and proper 
regulation: Except in litigated cases, where refer- 
ence is made by consent, no person, unless he is an 
attorney in good standing, can be appointed sole 
referee for any purpose, nor shall a person be ap- 
pointed who is the partner or clerk of the attorney 
or counsel making application, ‘‘or who is in any 
way connected in business, or who occupies the 
same office with such attorney or counsel.” Rule 88 
limits the authority of receivers in the appointment 
of counsel, and Rule 89 prescribes that the affidavit 
necessary to procure an order for the examination 
of a party before trial shall specify the facts, show- 
ing compliance with subdivision 4 of section 872 of 
the new Code. In other respects the rules are sub- 
stantially similar to those now in force. 


Section 439 of the new Code gives considerable 
trouble to those having occasion to apply for orders 
for publication in actions of foreclosure. By it the 
plaintiff is required to present to the judge a veri- 
fied complaint. As the only verified complaint in 
the case is usually on file in the clerk’s office, having 
been placed there at the time the lis pendens was 
filed, the applicant is compelled either to take the 
judge to the clerk’s office or procure an order for 
the production of the complaint in court. The 
difficulty can perhaps be obviated by making out in 
the beginning duplicate complaints, both of which 
are sworn to, but this involves trouble, and some- 
times delay, which seems needless. 


On Tuesday the contract for publishing the Court 
of Appeals Reports for the ensuing three years was, 
as usual, awarded to Mr. A. Bleecker Banks, he 
being (though not as usual) the lowest bidder there- 
for. The bids or proposals were to print, bind and 
keep on sale the New York Reports at the following 
price per volume: Mr. Banks, 48 cents; C. Van- 
Benthuysen & Son, 74 cents; Weed, Parsons & Co., 
90 cents; Gould & Son, 94 cents; Little & Co., 
$1.10; John D. Parsons, Jr., $1.15; Baker, Voorhis 
& Co., $1.45. These reports seem to have a peculiar 
fascination for publishers, as they seem willing and 
anxious to publish them at ruinously low prices, A 
volume such as required by the contract cannot 
possibly, under the most favorable conditions, be 
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produced for less than from $1.30 to $1.50. The 
loss on 3,500 copies, of each four volumes a year, at 
48 cents a volume, is something of an item, even 
for a law bookseller. This is on the supposition that 
the publisher adheres to his contract — a supposition 
that has few facts in its favor. 


The Irish Lord Justice of Appeal has delivered 
another speech denunciatory of the Irish Reports, 
in which he abuses those unfortunate volumes in his 
most vigorous style. The occasion of his remarks 
was the delivery of judgment in a case which had 
been determined in the Court of Appeal. He re- 
fused to publicly give the reasons for his judgment, 
stating that, if he did so, he took the ‘‘risk of see- 
ing those reasons laid before him by and by in print, 
in a guise of parody,” misleading to the parties 
litigant and discreditable to the court. The whole 
controversy between the Lord Justice and reporters 
was thoroughly aired, and the facts, as they ap- 
peared to him, stated. The animadversions of the 
Lord Justice upon the reports are said by those who 
know to be deserved, and the examples he gives of 
erroneous reporting seems to justify all he says. 
Fault is found, however, with his refusal to make 
public his reasons for judgment in the cases decided 
by him, the Zrish Law Times ‘‘impeaching” the act 
‘as highly unconstitutional,” ‘“‘and contrary to a 
settled principle of our judicial constitution,” and 
protesting against any member of the bar applying 
to his lordship in private for those reasons, a course 
which he requests all those interested in the adjudi- 
cated cases to follow. In connection with the mat- 
ter, the Lord Justice made some statements which 
many of the junior bar considered as reflecting upon 
them, and which they resented with becoming spirit. 
In every way Jonathan Christian, as the Jrish Law 
Times calls him, seems to be making everybody about 
him angry and uncomfortable. 


Associate Justice Harlan was formally inducted 
into office on Monday last. The proceedings were 
of an impressive and interesting character. After 
he had taken what is known as the ‘‘ iron-clad oath” 
in the robing room, the justices formed in procession 
and entered the Supreme Court Chamber, Judge 
Harlan following in the rear, clothed in the judicial 
gown. He halted at the clerk’s desk while the others 
took their seats. The Court was formally opened, 
when the Chief Justice announced that he had re- 
ceived the commission of Mr. Harlan as associate 
justice, which he directed the clerk to read. After 
such reading, the Chief Justice said: ‘‘The oath 
will now be taken.” Judge Harlan read it in an 


audible tone, holding the paper containing it in one 
hand, while the other was placed upon the Bible. 
After this ceremony was completed, the new justice 
took the seat on the extreme left, formerly occupied 





by Justice Hunt, who now sits on the right. The 
other judges then rose and bowed to their colleague, 
and the regular business of the court was resumed. 


We mentioned last week as one of the advantages 
of the French judicial system the unanimity of the 
decisions of the Appellate Courts. This unanimity 
is probably rather apparent than real, the dissenting 
judges in any given decision making no manifesta- 
tion, considering it better that the conclusion 
adopted should not be weakened by making public 
the want of harmony in the court adopting it. A 
very different method obtains here. The dissenting 
judges feel called upon to write out at length the 
reasons which induce them to disagree with their 
brethren, and their opinions are usually published, 
together with the prevailing ones. The result is, 
that the force of the decision, as a precedent, is very 
much weakened, those interested in cases involving 
a similar question saying that it is not the deter- 
mination of the court, but of a part of it only. 
Therefore, when there is a change in the individual 
membership of the court, attempts are made to pro- 
cure a reversal of the rule previously established, 
and too often these attempts are successful. Be- 
sides, the circumstance that a court was divided 
upon a question it has determined, encourages sub- 
sequent appeals thereto in like cases, the litigant 
hoping that by chance some of the judges who voted 
with the majority will, in his cause, change their 
mind. We would not, indeed, have the law as de- 
termined by our courts, like that of the Medes and 
Persians, absolutely unalterable, but it ought to be 
changed only for the most cogent reasons, and as a 
step toward stability, we would suggest the dis- 
continuance by dissenting judges of the practice of 
writing opinions, and by reporters of indicating 
dissentients, 

—_—_ > —_—_ 


NOTES OF CASES. 

| oe validity of a marriage between slaves in a 

slave State before the Emanicipation, contracted 
with the consent of their masters and according to 
the custom of marriage among slaves, was consid- 
ered in the case of Minor v. Jones, 2 Bradf. 289. 
The court held that, if such marriage was contracted 
in a manner which would be valid if it occurred 
here, it must be adjudged a valid marriage when 
drawn in question in the courts of this State. This 
seems to be the only safe rule to follow. A similar 
question arose in the case of Colston v. Quander, 1 
Va. L. J. 689, recently decided by the Virginia 
Special Court of Appeals. There a free negro mar- 
ried a slave woman with the consent of her master. 
This marriage, when made, was contrary to the ex- 
isting statute, but the court held that the cohabita- 
tion of the parties after such statute was no longer 
in force validated the marriage, and rendered the 
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offspring legitimate.. ‘I'he subject of slave marriages 
is discussed at length in a very carefully considered 
article appearing in the November number of the 
Virginia Law Journal, the decision in Colston v. 
Quander furnishing the nucleus around which the 
authorities are gathered. In Jones v. Jones, 36 Md. 
447, it was decided that the children of a slave who 
intermarried with a free colored woman were legiti- 
mate, and could inherit from their paternal uncle. 
In Hampton v. State, 45 Ala. 82, it was held that a 
slave woman who, during the existence of slavery, 
married a slave man according to the ceremonies in 
use among slaves, and who, after the abolition of 
slavery, continued to live with him as his wife, was 
his lawful wife, and was incompetent as a witness 
against him upon atrial for murder. - See further 
upon the question, State v. Adams, 65 N. C. 537; 
State v. Taylor, Phillips, 508; Sikes v. Swanson, 44 
Ala. 633; Timmins v. Lacey, 30 Tex. 115; Pierre v. 
Fontenette, 25 La. Ann. 617; Howard v. Howard, 6 
Jones’ Law, 235; Johnson v. Johnson, 30 Mo. 72; 
State v. Tachanatah, 64 N. C. 614; Beamish v. Beam- 
ish, 9H. & C. 274; Girod v. Lewis, 6 Martin, 559; 
State v. Harris, 63 N. 0.1; Estill v. Rogers, 1 Bush, 
62; Hall y. United States, 2 Otto, 27. 


The legislature of Illinois, at its last session, for 
the purpose of suppressing the tramps, passed a 
stringent vagrant law. The statute requires a jus- 
tice of the peace or police magistrate, before whom 
complaint is made for vagrancy, to proceed within 
thirty-six hours and try the accused, and, if the jus- 
tice finds him guilty, he is authorized to sentence 
him to six months’ imprisonment in jail or at hard 
labor upon the public streets. The justice is re- 
quired to make a full record of the various facts in 
the case, and the mittimus is required to state the 
same and ‘‘ the finding of the court and the sentence.” 
In the case of People v. Brown, decided by the 
Criminal Court of Cook county on the 6th inst., the 
act is held to be unconstitutional. The court say 
that the statute being in derogation of the common 
law must be strictly construed, and all its require- 
ments strictly observed (Bullock v. Gamble, 45 Tll. 
21; 1 Kent’s Com. [Comst. Ed.]| 598, note a); that, 
so construed, it deprives the accused of a jury trial, 
and is, therefore, in violation of a provision of the 
constitution of the State, providing that no person 
shall be held to answer for a criminal offense pun- 
ishable with imprisonment except on indictment 
and atrial by jury, and also of a provision declar- 
ing that the right of trial by jury, as heretofore en- 
joyed, shall remain inviolate. At the time of the 
adoption of the constitution vagrancy was defined, 
and was required to be established by the verdict of 
a jury. The decision appears to be upheld by the 
current of authority. In this State, where the right 
of trial by jury extends “toall cases in which it has 
been heretofore used,” it has been held that these 





words are generic, and cover statutory additions 

made since the adoption of the constitution to the 

classes of cases in which jury trial was in use at the 
time of such adoption. Fire Dept. of N. Y. v. Har- 

rison, 2 Hilt. 455; Wynehammer v. People, 18 N. Y. 

426. See, also, People v. Turner, 55 Ill. 280; 8 Am, 

Rep. 615; Duffy v. People, 6 Hill, 75; St. Paul & 

Sioux City R. R. Co. v. Gardner, 18 Am. Rep. 334; 

Phelps v. Racey, 19 id. 140; Copp v. Henneker, 20 

id. 194. In the case of Portland v. Bangor, 65 Me. 

120; 20 Am. Rep. 681, it was held that a State 
statute authorizing two overseers of the poor in any 
town, by writing, under their hand, to commit 
paupers and vagrants to the work-house, was in vio- 

lation of the 14th Amendment of the Federal con- 
stitution. See, also, Prescott v. State, 19 Ohio St. 

184; 2 Am. Rep. 388. 


In the case of Matter of Ward, 2 Redf. 251, the 
question was, whether a deposit by a husband in a 
savings bank of moneys in the name of himself 
‘‘or” wife, he keeping possession of the bank-book 
and controlling the deposit as his own, was suffi- 
cient to constitute a gift to the wife of the moneys 
on deposit, so as to give the wife title thereto after 
the decease of the husband. The surrogate of New 
York, who decided the case, said that there was not 
such a parting with the possession or title to the 
money deposited as to divest the husband of all 
right to such money which is absolutely essential 
to a gift inter vivos, The surrogate cites, in support 
of his decision, Trish v. Nutting, 47 Barb. 370. In 
that case the intestate gave several notes of a third 
party to his wife, saying, ‘‘I give you these notes, 
and if I never return they are yours,” This was 
held not to be a valid gift inter vivos, for the reason 
that it was coupled with a condition upon the hap- 
pening of which the owner was to again receive 
possession, See, also, Bedeli v. Carl, 33 N. Y. 581; 
Shuttleworth v. Winter, 55 id. 624. See, however, 
Sanford v. Sanford, 45 id. 723, where it is held 
that if one loaning money takes a promissory note 
therefor, payable to the order of himself and wife, 
this imports a gift to the wife in case she survives 
him, and delivery of the note to her by the husband 
is not necessary to perfect the gift. See, as sup- 
porting the view taken in the principal case, Smith 
v. Dorsey, 38 Ind. 451; 10 Am. Rep. 118, where an 
enlisted man, just starting for the army, said to de- 
fendant, to whom he had loaned a gun, ‘‘if I never 
return you may keep that gun as a present from 
me.” He never returned, but died in the service, 
and it was held that there was no gift, either inter 
vivos or causa mortis, See further upon the subject 


of gifts, Grymes v. Hone, 49 N. Y. 17; 10 Am. Rep. 
313; Case v. Dennison, 9 R. I. 88; 11 Am. Rep. 222. 
Tillinghast v. Wheaton, 8 R. I. 586; 5 Am. Rep, 621; 
Gray v. Barton, 13 id. 181; Minor v. Rogers, 
16 id. 69; Hilis v. Secor, 18 id. 178, and note, p. 
184, where the leading authorities are collated. 
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REMINISCENCES OF KENT AND BROUGHAM. 


We return to Mr. Pierce’s charming ‘‘ Memoirs 

and Letters of Charles Sumner,” in accordance 
with our promise. So full of interest to lawyers do 
we find these letters, that we shall scarcely have 
present space for more than the recollections of Kent 
and a few other American lawyers, and Brougham, 
and shall have to postpone the reminiscences of the 
minor lights of the English bar. 

Sumner gives us a microscopic and amusing pic- 
ture of Kent, in 1834. At this time the Chancellor 
lived in a ‘‘splendid house” two or three miles 
from the heart of the city of New York, where a 
year or two before had been a pasture. The Chan- 
cellor’s domestic habits, his cordiality, frankness, 
and simplicity, his bad grammar in conversation, 
his talkativeness, his passion for general reading, 
especially for novels, his remarkable collection of 
pamphlets, his love of natural scenery, his prefer- 
ence of the common law to the civil on the subject 
of husband and wife, his violent hatred of General 
Jackson,—all these traits are remarked. The writer 
says: ‘*He opens himself like a child. This, 
though, I attributed to a harmless vanity. He un- 
doubtedly knows that he is a lion, and therefore 
offers himself readily for exhibition. Indeed, he 
seemed to be unfolding his character and studies, 
etc., to me, as if purposely to let me know the whole 
bent and scope of his mind. I thought more than 
once that he was sitting for his picture,”—an opera- 
tion, however, to which the Chancellor seems to 
have been rather averse, for ‘‘he said he would 
rather sit to be scraped by a barber ten times than 
to have his portrait taken.” When Sumner handed 
him a letter from Greenleaf, the Chancellor, after 
reading it, said: ‘‘ That Mr. Greenleaf is a civil sort 
of a man ; he was a great loss to the profession at 
Portland ; makes a fine professor, I have no doubt.” 
When Sumner sailed for Europe the kind Chancellor 
sent him books to read on the voyage. At Saratoga 
Sumner met ‘‘two well-known jurists, Chancellor 
Walworth and Judge Cowen,” neither of whom in- 
terested him. He says: ‘‘ They are both mere book- 
men, Judge Oakley, of New York, whom I met, is 
abler than both.” Rather ez cathedra for a boy of 
twenty-six! ‘‘ Johnson, the reporter, is one of the 
most agreeable and gentlemanly men I ever met;” 
‘*gentlemanly, accomplished, and talented, truly a 
delightful character.” Of Choate he writes: “He 
is the leader of our bar, with an overwhelming su- 
perfluity of business, with a strong taste for books 
and learned men, with great amiableness of charac- 
ter, and untiring industry.” In 1831 Sumner re- 


ceived a prize from the “ Boston Society for the 
Diffusion of Useful Knowledge,” of which Daniel 
Webster was president, for the best essay, by a 
minor, on Commerce. He tells us, ‘I had to step 
out and receive some compliments from the ‘ godlike 





man.’” Mr. Pierce aptly says: ‘‘ Little thought 
the great orator that he was greeting one who was 
to succeed him in the Senate, with a longer term, 
and as time may show, a more enduring fame than 
his own.” 

Of English legal celebrities Sumner’s reminiscences 
are more copious. The great figure of Brougham is 
the most exactly depicted. With him Sumner seems 
to have been on extremely intimate terms, his guest 
and familiar companion, walking arm-in-arm with 
him in Paris. Of this great man Sumner gives us 
a juster idea than Wellington, who said of him, 
‘*Damned queer fellow—half mad.” There was 
no love lost between Brougham and Wellington, for 
the former said of the Duke, ‘‘ Westminster Abbey 
is yawning for him.” Sumner’s first sight of 
Brougham was in a French court, — “the gentle- 
man was tall and rather loosely put together, — not 
unlike, in this particular, Henry Clay. I looked at 
him for one moment, and at once knew him to be 
Lord Brougham, who is now in Paris, from the 
resemblance to the caricatures, though all these are 
immensely exaggerated.” Of his capacity for labor, 
Dr. Lushington told Sumner that when Chancellor, 
Brougham nearly killed himself and all his bar. 
At the first interviewing between Sumner and 
Brougham, the latter invited Sumner to visit him 
at Brougham Hall. ‘He flattered me, by saying 
that he knew me by reputation (the lord knows 
how); and as I was leaving, he took me by the arm, 
and conducted me to the door, repeating his invita- 
tion again, saying, ‘come down, and we will be 
quiet, and talk over the subject of codification.’” 
‘*T am at a loss to account for my reception from 
Brougham; for he is a person almost inaccessible at 
present, who sees very little society, but occupies 
himself with affairs and with composition.” Sir 
David Brewster told Sumner that “he received 
several letters from Lord Brougham, written in 
court, when Chancellor, on light, one of them four- 
teen pages long.” Probably he thought that occu- 
pation more apparently respectful to the counsel 
than going to sleep. Meeting Brougham at dinner, he 
says: ‘*My wonder at Brougham rises anew. To- 
night he has displayed the knowledge of the artist 
and the gastronomer. He criticised the ornaments 
of the drawing-room like a connoisseur, and dis- 
cussed subtle points of cookery with the same 
earnestness with which he emancipated the West 
India slaves and abolished rotten boroughs. Call- 
ing for a second plate of soup, he said ‘there was a 
thought too much of the flavor of wine’; but that 
it was very good. He told how he secured good 
steaks, by personally going into the kitchen and 
watching over his cook, to see that he did not spoil 
them by pepper and horse-radish — the last being 
enough to make a man gomad.” Brougham and 
Courtenay alternately quoted to Sumner several 
Greek epigrams written by the lawyers Williams 
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and Alderson. Brougham told Sumner that his 


own Greek epigram on Chantrey’s woodcocks was 
the worst of all. (Chantrey, the sculptor, on a visit 
at Holkham Hall, had killed two woodcock at one 
shot, an exploit which he celebrated in a marble 
taklet which he presented to his host, who invited 
all the classical world to write Greek epigrams on 
the occasion.) Sumner adds: ‘‘Lord Brougham is 
not agreeable at dinner. He is, however, more in- 
teresting than any person I have met. He has not 
the airy graces and flow of Jeffrey, the piercing 
humor of Sidney Smith, the dramatic power of 
Theodore Hook, or the correct tone of Charles 
Austin; but he has a power, a fulness of informa- 
tion, and physical spirits, which make him more 
commanding than all! His great character and his 
predominating voice, with his high social and in- 
tellectual qualities, conspire to give him such an in- 
fluence as to destroy the equilibrium, so to speak, 
of the table. He is often an usurper, and we are 
all resolved into listeners instead of partakers in the 
conversational banquet; and I think all are ill at 
ease.” He “abused Miss Martineau most heartily,” 
and said she was ‘‘a great ass” on questions of 
policy and government. He recommended Sumner 
to write a book to avenge his country of Basil Hall. 
He was horribly profane. He told Sumner that 
O’Connell was ‘‘a damned thief.” When Sumner 
took leave of him, he exclaimed, ‘‘ Oh, God! must 
you go?” The late Duke of Gloucester, he said, 
was ‘a damned bore and fool.” On one occasion 
Sumner found him in his study with a printer’s 
devil on one side and his private secretary on the 
other, and ‘ mirabile dictu/ he did not use an oath.” 
Sumner adds: ‘‘Truly, his Lordship is a most 
wonderful man; and I am disposed to think the 
most eloquent one in English history.” Rogers told 
Sumner that Sir Robert Peel told him he never knew 
what eloquence was until he heard Brougham’s 
speech on the abolition of slavery in the West 
Indies. “Do not listen to the articles and the re- 
ports that Lord B. is no speaker,” says Sumner, 
‘the is most eloquent, and his voice, as I heard it in 
the Lords, six months ago, still rings in my ear.” 
Sumner’s account of his visit at Brougham Hall 
is very entertaining. At dinner, among other guests, 
was an old clergyman, who brought as a present to 
the host a bottle of rum fifty years old. Lord 
Brougham took very little wine — ‘‘ less than I have 
seen any gentleman take at the head of his table in 
England ”— but he did not scruple to swear like a 
trooper. ‘‘I do not remember to have met a person 
who swore half so much,” says Sumner. ‘His 
manner was rapid, hurried, and his voice very loud. 
He seemed uneasy and restless.” ‘He passed from 


topic to topic, expressing himself always with force, 
correctness and facility unrivaled; but, I must say, 
with a manner not only far from refined but even 
vulgar. He had no gentleness or suavity, neither 








did he show any of the delicate attentions of the 


host.” He had nothing to say about ‘ codification,” 
spite of his previous intimation. ‘‘He professed 
an interest in America, but did not seem to care to 
speak about it.” He contemplated visiting us, how- 
ever. He had ‘‘ understood that Webster is a clever 
man.” He expressed the strongest regard for Story, 
but was ignorant of several of his works. He was 
all devotion to his aged mother, a very superior 
woman, who presided at his tablé, and Sumner 
bears testimony to his tenderness to his invalid 
daughter. Elsewhere Sumner writes: ‘‘ The style 
of intercourse between Lyndhurst and Brougham, 
these two ex-Chancellors, was delightful. It was 
entirely familiar, ‘Copley, a glass of wine with you.’ 
He always called him ‘Copley.’ And jointing out 
an exquisite gold cup in the centre of the table, he 
said, ‘Copley, see what you would have had if you 
had supported the Reform Bill.’ It was a cup given 
to Lord Brougham by a penny subscription of the 
people of England.” 

Sumner thus describes Brougham in a debate in 
the Lords: 


‘Tn the evening’s debate Brougham was wonder- 
ful. Lord Holland had placed me on the steps of 
the throne, so that I saw and heard with every ad- 
vantage. Brougham spoke for an hour and a half 
or two hours. His topics were various, his spirits 
high, his mastery of every note in the wide music of 
the human voice complete, and his command of 
words the greatest I have ever known. Add then, 
the brimful house interrupting him with vociferous 
applause, and old Wellington nodding his head and 
adding his cheer. You will read his speech, but the 
report is utterly inadequate. Ihave heard many 
say that they thought it the best speech in point of 
eloquence and effect that they ever heard. The 
thunders he hurled at O’Connell seemed blasting, 
and the Tory benches, which were crowded to ex- 
cess, almost rent the walls with their cheers, Then 
followed the funeral oration on Lord Norbary, and 

He changed his hand and checked his pride; 
his voice fell from its high invective to a funeral 
note, and we almost saw the lengthened train that 


followed the murdered nobleman to the tomb, pass- 
ing through the House.” 


The next morning Sumner was in Brougham’s 
study, and “ Brougham told me that I should have 
heard a good debate if Lansdowne had not spoken 
‘so damned stupidly’; for, if he had said any thing 
worth replying to, Copely would have spoken,” 
Then they fell on the subject of Greek epigrams, and 
Brougham repeated to Sumner, Williams’ lines on 
the Apollo, and took up his pen and wrote them 
down for Sumner in Greek, “as fast as I write 
English.” This autograph is among those bequeathed 
by Sumner to the library of Harvard University. 
‘* T wish I could believe in Brougham,” adds Sumner; 
‘¢all who best know him distrust his word. (That 
was probably because he had changed his politics.) 
Sumner’s account of Brougham on the bench is 
extremely interesting: 
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‘*T have heard Lord Brougham despatch several 
eases in the Privy Council; and one or two were 
matters with which I was entirely familiar. I think 
I understand the secret of his power and weakness 
as a judge; and nothing that I have seen or heard 
tends to alter the opinion I had formed. Asa judge, 
he is electric in the rapidity of his movements ; he 
looks into the very middle of the case when counsel 
are just commencing, and at once says: ‘ There is 
such a difficulty [mentioning it] to which you must 
address yourself, and if you can’t get over that lam 
against you.’ In this way he saves time and grati- 
fies his impatient spirit; but he offends counsel. 
Here is the secret. I have heard no other judge 
(except old Allan Park) interrupt counsel in the 
least. In the meantime, Brougham is restless at 
table, writes letters; and, as Baron Parke assured 
me (Parke sits in the Privy Council), wrote his 
great article in the Hdinburgh Review for April last 
at the table of the Privy Council. I once saw the 
usher bring to him a parcel of letters, probably from 
the mail,—I should think there must have been 
twenty-five,—and he opened and read them, and 
strewed the floor about him with envelopes; and 
still the argument went on. And very soon Brough- 
am pronounced the judgment in rapid, energetic, 
and perspicuous language, —better than I have heard 
from any other judge on the bench. I have already 
quoted the opinion of Denman. Barristers with 
whom I have spoken have not conceded to him the 
position accorded by the Lord Chief Justice, but 
still have placed him high. Mylne, the reporter, 
an able fellow, says that he is infinitely superior to 
Lyndhurst, and also to Lord Eldon in his latter 
days.” 


Sumner thus sums up on Brougham: 


‘*The result of my intercourse with him thus far 
is that I like the man less, though I admire his pow- 
ers as ever before. I could not fail to perceive, in 
the rapidity of his thought, the readiness of his 
language, and the variety of his topics, no slight 
confirmation of the received opinion with regard to 
his versatility and universal attainments, The gen- 
tleman, who is now staying here, assured me that 
he had often received long letters from his lordship, 
written, curreate calamo, in correct Latin; and a 
friend €old me that he once stood behind him, when 
a barrister on the Northern Circuit, and saw him 
scrawl a Greek ode on his desk in court. You may 
say credat Judeus, Ihave been told that the sketches 
of character, which form such a remarkable orna- 
ment of the few publications of his speeches, (do 
read these,) were written in his carriage while post- 
ing to the south of France; and I happen to know 
from another source that he was paying his postil- 
ions double, and I doubt not swearing at the same 
time, to make them go faster! Iam almost sorry that 
I have seen Lord B., for I can no longer paint him 
to my mind’s eye as the pure and enlightened orator 
of christianity, civilization, and humanity. I see 
him now, as before, with powers such as belong to 
angels: why could I net have found him with an 
angel’s purity, gentleness and simplicity? I must 
always admire his productions as models of art; but 
I fear that I shall distrust his sincerity and the 
purity of his motives. I think that he is about 


throwing himself again among the people, and 
accepting their leadership. Two letters that I have 
received from Lord B. have been signed ‘ H. Brough- 
am,’ and I have heard of his signing so frequently. 
He spoke to me in the most disparaging terms of 
the aristocracy; but I shall be afraid that he will 





not speak so much for truth’s sake, as to promote 
his own fame and power, or perhaps to gratify a 
personal pique. Certainly, in the society in which 
I have moved I have heard but one opinion ex- 
pressed with regard to the dishonesty and malevo- 
lence which have characterized his late conduct; 
and his spite toward Lord Durham is represented as 
diabolical. In illustration of this, I have heard an- 
ecdotes which I have neither time nor space to 
relate. One of these is striking. Last winter it was 
supposed for a while that an invention had been 
found out which would supersede the use of coal, 
upon which Lord Durham’s immense income de- 
pends. Brougham is said to have gone about, telling 
of it, and rubbing his hands, saying: ‘Old Durham 
is a beggar! Old Durham is a beggar!’ Perhaps 
all these idiosyncrasies may be better understood 
and more charitably viewed, when it is known, as 
it is not generally in England, that Brougham’s 
father died insane, and that he has a sister who is 
so still. Iam disposed to believe that there is in 
him a nervousness and an immense activity which 
is near akin to insanity, and which at present jangles 
the otherwise even measures of his character.” 

This judgment shows the native intolerance of 
the writer of twenty-seven years. Perhaps in his 
later years, when himself the object of social os- 
tracism for his opinions’ sake, and of intense polit- 
ical hatred, which cost him his health and finally 
his life, Sumner may have felt more charitably 
toward Brougham, and possibly would have modi- 
fied his harsh judgment. His citation of the story 
about Lord Durham exposes the utter lack of the sense 
of the humorous, with which he was always charged. 
The idea of Lord Durham’s being in danger of beg- 
gary is one that any person, not blinded by hatred 
of Brougham or very obtuse, would have recognized 
as an extravagant jest. As to the theory of 
Brougham’s insanity, did it occur to Sumner that 
possibly his lordship might have been a victim to 
horse-radish in his steaks, for fear of which he 
watched his cook, and which he said was enough 
to make a man go mad? Sumner should have re- 
membered Dryden’s couplet: 

“ Great wits are sure to madness near allied, 
And thin partitions do their bounds divide.” 

He himself became almost a monomaniac on the 
subject of peace and slavery, and may, finally, have 
appreciated the intensity of Brougham’s convictions 
and hatreds. 

Mr. Pierce, in a note to the passage above quoted, 
refers the reader for “the unlovely side of Lord 
Brougham’s character,” to Macaulay’s Life by 
Trevelyan. Macaulay was pestered by the idea that 
Brougham was jealous of him. This at a time when 
he himself, says Brougham, was the most popular 
subject in England. It looks to us, from Macaulay’s 
own account, as if the jealousy was on the other 
side. But the men evidently did not like each 
other, and we should hesitate to accept either’s 
opinion of the other. A perusal of their biogra- 
phies, however, will hardly show that Macaulay’s 
character was more “lovely” than Brougham’s, 
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Sumner writes: ‘‘ Lord Brougham has given me 
his full-bottom Lord-Chancellor’s wig, in which he 
made his great speech on the Reform Bill. Such a 
wig costs twelve guineas; and then, the associa- 
tions of it. In America it will be like Rabelais’ 
gown.” Sumner gave it to the Harvard Law 
School, where we hope it is still sacredly preserved. 
It is doubtful whether it could ever have covered a 
skull more full of genius and humanity than that of 
its donor, or could have found a more worthy suc- 
cessor than the recipient. 
aiinnimtene 
WISE WORDS FROM AN OLD BOOK. 

Manutvs, December 10, 1877. 


To the Editor of the Albany Law Journal: 

S1r— Upon reading, in a late number of your Jour- 
nal, a description of “‘the manners of the bar three 
hundred years ago,” as illustrated by the conduct of 
Lord Coke upon the trial of Sir Walter Raleigh, I was 
reminded of a remarkable essay, upon the subject 
of the law and lawyers, published in an ancient 
volume of great interest in my possession. The title 
of this work is, ‘‘ Resolves: Divine, Moral, Political. 
By Owen Feltham, Esq.’’ It bears the imprint of 
London, 1670; and purports to be the ‘‘ Ninth Impres- 
sion ”’ [edition]. 

The republication of the whole of this excellent 
essay would occupy too large a space in your Journal, 
and I therefore send you only a few extracts from it, 
copied, word for word, exactly as spelled, punctuated 
and italicised,and with the numerous capital letters 
as in the original. In some of these strictures of the 
century next succeeding that in which Coke so shame- 
fully abused Raleigh, are found the severest condem- 
nation of such unprofessional conduct. H.C. V. 8. 





“OF LAW.”’ 


“It is the bridle of the Humane Beast, whereby he is 
held from s/arting and from stumbling in the way. It 
is the Hedge on either side the Road, which hinders 
from breaking into other men’s propriety. A man has 
as good live in gypt among all the ten Plagues, as in 
the world among the wicked without Law to defend 
him. ‘Tis every man’s Civil Armour, that guards 
him from the gripes of Rapine. And indeed, ’tis for 
this chiefly, that Laws are of use among men: For the 
wise and good do not need them as a guide but asa 
shield ; They can live civily and orderly, though there 
were no Law in the world. And though wise and good 
men invented Laws; yet they were fools and wicked 
that put them upon the study. * e * * * 

“In the beginnings of thriving States, when they are 
more Industrious and innocent, they have then the 
fewest Laws. Rome itself had at first but 12 Tables. 
But after, how infinitely did their number of Laws in- 
crease ? Old States like old Bodies will be sure to con- 
tract diseases. And where the Law-makers are many, 
the Laws will never be few. That Nation is in best 
estate, that hath the fewest Laws, and those good. 
Variety does but multiply snares. If every Bush be 
limed, there is no Bird can escape with all his feathers 
free. And many times when the Law did not intend 


it, men are made guilty by the pleaders Oratory; 
either to express his eloquence, to advance his practice, 
or out of maisiery to carry his Cause: like a garment 
pounc’d with dust, the business is so smear’d and 
tangled that without a Galileus his glass, you can 





never come to disern the spots of this changeable moon. 
Sometime to gratifie a powerful party, Justice is made 
blind through Corruption, as well as out of impartiality. 
That indeed, by reason of the non-integrity of men, To 
go to Law, is for two to contrive the kindling of a fire to 
their own cost, to warm others, and sindge themselves 
to Cynders. Because they cannot agree to what is 
Truth and Equity, they will both agree to plume them- 
selves, that others may be stuck with their Feathers. 

“The Apostle throws the band of Simple among 
them that would by striving this way consume both 
their Peace, their Treasure and their time, as if it were 
of the Fool to expose a Game to the packing and the 
shuffling of others, when we might soberly cut and 
deal the cards ourselves. Is there none wise enough to 
compound Businesses without calling in the Crafty and 
the Cunning? Or is there none so wise as to moderate 
a little, that he may save a great deal more ? 

* Laws is like a Building, we cast up the charge in 
gross aud undervalue it: but being in, we are train’d 
along through several Items, till we can neither bear 
the account, nor give off, though we have a mind to’t. 
The troubles, the attendance, the hazard, the cheques, 
the vexatious delays, the surreptitious advantages 
against us, the defeals of hope, the falseness of pretend- 
ing friends, the interest of parties, the negligence of 
Agents, and the designs of Ruine upon us, do put us 
upon a Combat against all that can plague poor man ; 
or else we must lie down, be trodden on, be kickt 
and dye. And is it not much better to part with a 
little at first, and lose a lock of hair, or a superfluous 
nail; than to be leakt out till the Cistern be quite dry, 
or like flesh upon a spit have all our fat drop’t from 
us, by being turn’d with—before a consuming fire? 
Doubtless, the advice of our Saviour was not only 
Religious but Political and Prudential too; If any man 
sue thee at Law, and will take away thy Coat, let him 
have thy Cloak also. A small loss is rather to be 
chosen, than by Contention greater inconvenience. 

“Tf men could cooley have dispatch, and Business 
be rightly judg’d; no doubt in things of weight, the 
Decision would be profitable— And this does some- 
times happen. For questionless, there are of this 
profession that are the light and wonder of the age. 
They have knowledge and integrity; and being vers’d 
in Books aud Men, in the Noble arts of Justice, and of 
Prudence, they are fitter for judgment and the Regi- 
ment of the World, than any men else that live— And 
their Honesty truly weigh’d is the gallantest engine 
that they can use and thrive withal. A faithful advocate 
can never sit without Clients. Nor do I believe, That 
man could lose byt in the close, that would not un- 
dertake a cause he knew not honest. A Gold smith 
may gain an Mstate as well as he that trades in every 
coorse metal. Aun Advocate is a limb of friendship; 
and further than the Altar, he is not bound to go. 
And ’tis observed, of as famous a Lawyer as I think 
was then in the World, the Roman Cicero; that he 
was sluin by one he had defended when accus’d for the 
murther of his Father. Certainly he that defends an 
injury, is next to him that commits it. And this is re- 
corded, not only as an example of ingratitude, but asa 
punishment, for patronising an ill cause. In all plead- 
ings, Foul language, Mallice, Impertinence and Re- 
criminations, are ever to be avoided. The cause, 
more than the man, is to be convine’d. Overpowering 
Oratory is not ever to be practis’d; Torrents of Words 
do often bear down even Trophies of Truth, which 
does so fret and anger the party over-born that the 
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Resort is no more to paper and pleadings; but to 
powder and steel.’’ 


* * * * * 
“*So far is Law to be placed in the scale with War, as 
it is to be the last Refuge, never to be used but when 
all means else do fail. And then the Pleaders ought 
to hold themselves to that. Who vindicates the Law, 
does no man wrong: But he that digresseth to impert- 
inences, or the personal stains of men, is rather a fly 
that buzees and sucks the sore, than a Champion for 
Truth, or a helmet to keep the head of justice whole.” 


—_——_—_—__— 


LIMITATION OF EASEMENT BY ACTS OF 
GRANTEE. 


NEW YORK COURT OF APPEALS — NOVEMBER 9, 1877. 
ONTHANK V. LAKE SHORE AND MICHIGAN SOUTHERN 
RAILROAD Co. 

Plaintiff, by written instrument, gave defendant a right to 
lay and maintain across his land o pive to convey water 
from aspring. The instrument did not specify the size 
of the pipe or where it should be laid. Held, that b 
laying pipe of a particular size across plaintiff’s lan 
defendant fixed the size, and was not entitled thereaf- 
ter to replace it by pipe of a larger size. 

PPEAL by defendant from an order of the General 

Term of the Supreme Court in the Fourth De- 

partment granting a new trial. The facts appear in 
the opinion. 


A. P. Laning, for appellant. 
H. C. Kingsbury, for respondent. 


Eart, J. In May, 1863, one Brown, whose farm ad- 
joined that of the plaintiff, executed to the Buffalo 
and State Line Railroad Company a deed, granting to 
it and its successors and assigns forever, the right to 
enter upon his land ‘for the purpose of building and 
maintaining a reservoir for water, and laying down 
and maintaining an iron pipe or conductor to carry 
the water from said reservoirto the water-tanks at the 
Portlané station, and also the right to build and main- 
tain blind and covered ditches to conduct the water to 
the said reservoir; the said iron pipe is to be laid at 
least two feet below the surface of the ground.’’ The 
plaintiff, knowing of the contents of this deed, on the 
same day executed to the same company a deed grant- 
ing to it, and its successors and assigns forever, the 
right to enter upon his land “for the purpose of lay- 
ing down and keeping in repair an iron pipe or cou- 
ductor, to carry water to the water-fank near the Port- 
land depot, which pipe are to be laid at least two feet 
below the surface of the ground.’’ The defendant has 
succeeded to the rights of the grantee in these deeds. 
At the date of the deeds there was a spring on Brown’s 
land, the water of which flowed out of his land into 
and across plaintiff's land in a well-defined natural 
channel, which furnished a constant supply of water 
for plaintiff's cattle and horses. 

After the deeds were given the grantee excavated a 
reservoir upon Brown’s land and collected therein the 
water of the spring and of the adjacent land, and it 
laid down two-inch iron pipe from the reservoir across 
Brown’s land and plaintiff's land to Portland station. 
The pipe thus laid down remained until 1871, and dur- 
ing all that time there was enough surplus water flow- 
ing in the old channel to supply all plaintiff's wants. 
In 1871 the defendant improved and repaired the re- 
servoir and the drains leading into it, and put down a 
four-inch pipe instead of the two-inch pipe, and thus 





used so much of the water of the spring as to leave 
running an insufficient quantity fur the use of the 
plaintiff. This action was brought for the injury 
caused plaintiff by laying down the enlarged pipe, and 
thereby diverting the increased quantity of water. 

Plaintiff's grant to the railroad is general and in- 
definite. It does not define or limit the place in which 
the pipe was to be laid, nor specify what water was to 
be conducted. Hence, the surrounding circumstances, 
such as the existence of the spring, the channel over 
plaintiff's land, the execution of the deed by Brown, 
the topography of the country, and the acts of the 
parties, both prior and subsequent to the grant, may 
be considered for the purpose of learning the inten- 
tion of the parties, and thus defining and limiting the 
easement granted. French v. Hays, 43 N. H. 30. 

It is thus made manifest that it was intended by 
plaintiff's grant to give the right to lay down pipe to 
conduct water from the reservoir on Brown’s land 
over his land tothe Portland station, which would 
otherwise flow in the natural channel above men- 
tioned. 

After the grantee had once laid its pipe and thus 
selected the place where it would exercise its easement 
thus granted in general terms, what was before in- 
definite and general became fixed and certain, and the 
easement could not be exercised in jany other place. 
This is confessedly so in reference to rights of ways 
granted in similar terms. Washb. on Easem. 225, 240; 
Wynkoop v. Burger, 12 Johns. 222. And the same 
rule of construction was applied to the right to lay an 
aqueduct from a spring granted in general terms in 
Jennison v. Walker, 11 Gray, 423. In that case Bige- 
low, J., said: ‘‘ Where an easement in land is granted 
in general terms, without giving definite location and 
description to it, so that the part of the land over which 
the right is to be exercised cannot be definitely ascer- 
tained, the grantee does not thereby acquire a right to 
use the servient estate without limitation as to the 
place or mode in which the easement is to be enjoyed. 
When the right granted has been once exercised in a 
fixed and definite course, with the full acquiescence 
and consent of both parties, it cannot be changed at 
the pleasure of the grantee.’’ He says: ‘‘ This rule 
rests on the principle that when the terms of a grant 
are general or indefinite so that its construction is un- 
certain and ambiguous, the acts of the parties con- 
temporaneous with the grant giving a practical con- 
struction to it, shall be deemed to be a jus. exposition 
of the intent of the parties.” 

It is clear, then, that the right to lay the pipe under 
plaintiff's grant was fixed by the act of the grantee 
and the acquiescence of the grantor to the place taken, 
and it cannot be exercised in any other place across 
plaintiff's land. But why is not the right also fixed 
for the same reasons as to the size of the pipe and the 
quantity of water to be diverted? I can perceive no 
reason for confining the operation of this rule to the 
mere place where the right is tu be exercised. There 
is the same reason for applying it to the entire right 
granted. In Bannon v. Angier, 2 Allen, 128, the same 
learned judge again said: ‘* Where a right of way or 
other easement is granted by deed without fixed and 
defined limits, the practical location and use of such 
way or easement by the grantee under his deed, ac- 
quiesced in by the grantor at the time of the grant 
and for a long time subsequent thereto, operate as an 
assignment of the right, and are deemed to be that 
which was intended to be conveyed by the deed, and 
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are the same in legal effect as if it had been fully de- 
scribed by the terms of the grant.” 

The language used in plaintiff's grant shows quite 
clearly that it was not intented that after the grantee 
had laid down a pipe it should have the right to enter 
upon the land to lay down a larger pipe. The right 
granted was to enter upon the Jand and lay down a 
pipe two feet below the surface, and to keep that pipe 
in repair — not to enter upon the land at any time and 
dig up the soil for the purpose of laying down a larger 
pipe. 

Plaintiff's action is, therefore, maintainable, and the 
order of the General Term must be affirmed. 

All concur, except Church, Ch. J., not voting. Fol- 
ger and Miller, JJ., absent. 

ae a 


LIABILITY OF TELEGRAPH COMPANIES. 
ENGLISH COURT OF APPEAL, NOVEMBER 3, 1877. 


DICKSON AND OTHERS V. REUTER’S TELEGRAPH CoM- 
PANY (LIMITED). 





The recipient of atelegram, misdelivered to him Seon 
the negligence of a telegraph company, cannot, in the 
absence of an express contract with the company, 
maintain an action against them to recover damages 
for aloss occasioned by his having acted on the tele- 


gram. 
Plaintiffs carried on business as merchants at Valparaiso, 
and were a branch house of a firm at Liverpool. De- 
fendants, a telegraph company, through the negligence 
of their agent, misdelivered a telegraphic message to 
— The message purported to be from plaintiffs’ 
iverpool house, and to be a large order for barley ; but 
in fact it was not from the Liverpool house, nor in- 
tended for plaintiffs. Plaintiffs executed the supposed 
order, and, having suffered a heavy loss in consequence, 
claimed damages against defendants. On demurrer to 
a statement of claim setting out the above facts, it was 
held (affirming the decision of the Common Pleas Divis- 
per that plaintiffs were not entitled to maintain their 
action, as there was no contract between themselves 
and defendants, nor any duty upon defendants to trans- 
mit messages correctly. 
— from Common Pleas Division. The case 
in the court below is reported 35 L. T. Rep. (N. 
S.) 842. 

The plaintiffs’ statement of claim was as follows: 

1. The plaintiffs are merchants carrying on business 
at Valparaiso, under the style or firm of Dickson, Ben- 
nett & Co., and were a branch house of the firm of 
Dickson, Robinson & Co., of Liverpool. 

2. The defendants are a telegraph company, having 
their chief offices in London, and agencies in Liver- 
pool and in various parts of the world, including 
South America. In December, 1874, the defendants 
had an agency at Monte Video, but not at Valpa- 
raiso. 

3. Previous to December, 1874, the plaintiffs’ Liver- 
pool firm were in the habit of sending messages to the 
Valparaiso firm through the defendants’ company, and 
were instructed by the défendants to head such mes- 
sages by the registered cipher word ‘ Felix,”’ indicat- 
ing that the messages were intended for the plaintiffs’ 
Valparaiso firm. The plaintiffs’ Liverpool firm ac- 
cordingly so headed their messages, and still continue 
so to head them. 

5. On the 26th December, 1874, the plaintiffs re- 
ceived at Valparaiso a telegraphic message which had 
been transmitted by the defendants from Monte 
Video, in the following words and figures: ‘ Dickson 
Bennett — Valparaiso — London — 24 — ship — distill- 
ing — barley — steamer — 36 — cost — freight — quarter 
— 420 — pounds — 34 — sailing — stop — nitrate— silver 
— 4712 — remit. — Dickson — Liverpool -—- Havas — M. 
Video.” 





6. The signification of such message, when written 
at full length, was understood by the plaintiffs to be, 
and is, as follows: To Dickson, Bennett & Co., Val- _ 
paraiso, a message dispatched from London, the 24th 
inst.: ship distilling barley by steamer at 36s. cost 
and freight per quarter of 4201b., or 34s. by sailing ves- 
sel. Stop purchases of nitrate silver, 574¢d per ounce. 
Remit from Dickson, Liverpool, through Havas, Monte 
Video. 

7. Such message was not in fact sent to the plain- 
tiffs by the Liverpool firm, nor was it intended for 
the plaintiffs. The misdelivery of the message was 
caused by the negligence of the defendants or their 
agents. 

8. On receiving the telegram the plaintiffs supposed, 
and were justified in supposing, that it contained the 
instructions of their Liverpool firm, and the plaintiffs 
thereupon proceeded to execute the order in the or- 
dinary course of business. 

9. On the 15th February, 1875, the plaintiffs’ Liver- 
pool firm received a letter from their Valparaiso firm, 
advising a large shipment of barley. Inquiries were 
made, and the blunder of the defendants was dis- 
covered, and the plaintiffs’ Liverpool firm lost no 
time in telegraphing to their Valparaiso firm to dis- 
continue the shipments; but before the telegram 
reached them they had already completed several 
other purchases, which were forwarded to England. 

10. There were three shipments of barley under the 
supposed instructions —3,299 bags were shipped per 
Illimani, 8.8.: 2,773 bags per Cordillera, 8. S.: and 
8,540 sacks per Zadok. 

11. In consequence of the fall of the market for bar- 
ley, the plaintiffs have lost on the first shipment £687 
17s. 1d, on the second shipment £441 9s. 1ld, and on 
the third shipment £1,481 17s. 8d. 

The plaintiffs claimed £2,611 4s. 8d damages, with in- 
terest on that sum from the 24th May, 1876, until pay- 
ment. 

The defendants demurred to the plaintiffs’ state- 
ment of claim, on the ground that it showed no con- 
tract between the plaintiffs and the defendants, and 
no breach thereof, and did not, independently of con- 
tract, disclose any matter in respect of which any 
action can be maintained by the plaintiffs against the 
defendants, etc. 

Joinder in demurrer. 

The Common Pleas Division upheld the demurrer, 
and the plaintiffs appealed. 

Herschell, Q. C. (Benjamin, Q. C., and W. H. Butler 
with him), for the plaintiffs. There is here a breach 
of warranty, the defendants having warranted to the 
plaintiffs that they had been employed to deliver this 
message. Duties are imposed upon the defendants as 
to the manner in which they carry on their business, 
and they are responsible to those who may be injured 
by their negligence. They have represented to the 
plaintiffs that they received a certain message, whereas, 
in fact, such message never was received. There is a 
warranty by the defendants that they have been au- 
thorized to receive messages. In a less strong case 
than this the American courts held that an action lies. 
In Playford v. The United Kingdom Electric Telegraph 
Co., L. R., 4 Q. B. 706, there was a sender; her® there 
was none. The defendants warrant that they act as 
agents. [BRAMWELL, J. A. The cases are not quite 
analogous. In the present case the message was not 


for the man at all; in Playford v. The United King- 
dom Telegraph Co. there was a variation in the words 
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of the message.] They warrant that they have au- 
thority to send; perhaps not the accuracy of the mes- 
sage. In Collen v. Wright, 28 L. T. Rep. (N. 8.) 267; 7 
EK. & B. 301; and in Exchequer Chamber, 30 L. T. Rep. 
(N. 8.) 209; 8 E. & B. 647, the defendant represented 
himself as agent, not being so in reality, and it was 
held that an action lay against him; so that where a 
person represents himself to be an agent he warrants 
himself as such. Randall v. Trimen, 18 C. B. 786, is 
also in support of this proposition. A person who car- 
ries on a business, the negligent conduct of which may 
result in serious damage to the public who employ 
him, renders himself liable if he is guilty of negli- 
gence. Here the defendants negligently carried on 
their business. There was a negligent use of the 
cipher of the plaintiffs who have employed them from 
time to time. Is there not an obligation from them to 
the plaintiffs to use due care in the use of their cipher? 
Is there not an implied undertaking to use such care? 
May not the fact of the defendants being frequently 
employed by us create a liability? There are many 
American cases on the question of the defendants’ 
liability. In The New York and Washington Printing 
Tel. Co. v. Dryburgh, 35 Penn. St. 298, a telegraph com- 
pany was held liable for misfeasance. There is a distine- 
tion between an erroneous statement, where no rela- 
tion exists between the parties, and an act done in the 
ordinary course of business. The principle is that, if 
aman carries on his business in such a manner that 
negligence will, to his knowledge, cause an injury, the 
injured party may have his action. My case is stronger 
than an erroneous message, for here there was no mes- 
sage at all—the defendants acted without instruc- 
tions, it was their own voluntary act. With reference 
to agency, the principles upheld in Collen v. Wright, 
ubi sup., should be extended to this case. 

Watkin Williams, Q. C. (with him H. D. Greene), for 
the defendants. A telegraph company cannot be re- 
sponsible for a message they do not even understand. 
In paragraph 6 of the statement of claim it is said 
that the message was understood by the plaintiffs, but 
not a word about the defendants understanding it. 
The defendants were mere conveyers. The first point 
for plaintiffs was that there was here a warrant of au- 
thority by the telegraph company on the part of the 
sender to send and deliver a message. The second, of 
fraudulent misrepreseutation, was abandoned. The 
third was the negligent performance of a business, 
the carrying on of which created a duty to the public 
at large. As to the first point, it is necessary to estab- 
lish a relationship of contract between the parties. A 
telegraph company are merely mechanical senders, 
and do not even understand what they send. As to 
the third point, negligence is alleged; but negligence 
is the breach of a duty. But here no relationship 
is shown between the parties to create a duty, and 
to ascertain what is negligence you must first show 
the duty. 

BraMwELL, L. J. I am of opinion that this judg- 
ment must be affirmed. The general rule is undoubted 
that if a statement is untruly made, even though it is 
acted upon and damage ensues, no action will lie un- 
less the statement was made fraudulently. Mr. Her- 
schell Says that Collen v. Wright, ubi sup., shows an 
exception to the general rule, and that this cage comes 
under it. Collen v. Wright establishes that if a per- 
son makes an assertion that he has authority to act, 
and so causes another to enter into negotiations with 
a person whose authority he represents himself to 





hold, he is liable to the person whom he thus causes 
to enter into such negotiations. But it does not ap- 
pear to be so in this case. Here there was no request 
to any thing of any sort. The defendants simply de- 
liver the message. There is no request by them to 
the plaintiffs to do any thing. This case is, therefore, 
distinguishable from Collen v. Wright. The next point 
alleged by Mr. Herschell is negligence. Mr. Williams 
says that a duty must be shown before negligence can 
be established. Duty can only arise out of contract 
or by law. If this duty arose by law then the law 
must be that an action will lie against a man for an 
innocent misrepresentation made through careless- 
ness. But there is no such qualification, and, there- 
fore, there is no action on the ground of negligence. 
Mr. Herschell says that this is done in the course of 
their ordinary business. Now, I see no difference be- 
tween an inaccuracy in the course of this business and 
one in an ordinary matter. It was argued that the law 
must be in favor of the plaintiffs on account of the 
consequences. I think not. In the first place, one 
must look at general principles. If you say a man is 
liable for a negligent statement, however bona fide 
made, a man must not speak to another without quali- 
fying every remark. A telegraph company is under 
an obligation to the sender of messages, and its nat- 
ural desire to get custom is its guarantee for the best 
efforts of accuracy. A telegraph company may say, 
“TI do not represent this message as true; you can re- 
peat the message and see whether or no it is accurate.”’ 
I see no similitude between the case of a carrier and 
this case, as in the former case there is an employ- 
ment and an ownership, and even if the cases were 
analogous it is doubtful if an action would lie on the 
ground of misdelivery of the goods carried. The de- 
fendants here merely say, ‘““I send a message for you; 
you can act upon it or not as you like, but we do not 
warrant its accuracy.”’ 

Brett, L. J. I am of the same opinion. A tele- 
graph company merely undertakes to deliver messages 
a priori; therefore, their only contract is with the per- 
son who employs them to send and deliver the mes- 
sage. Here there is no contract with the plaintiffs, 
They have made an erroneous communication, but 
they did not know that it was so. If they have made 
a misrepresentation of a fact, there is no action, be- 
cause they did not make it fraudulently. Collen v. 
Wright has been said to make an exception to the gen- 
eral rule, but that case, I think, is founded on the in- 
dependent rule, that if you invite a person, expressly 
or by contract, to negotiate with you on an assertion 
that you fulfill a certain character you warrant that 
you do fulfill that character. But Collen v. Wright 
does not say that misrepresentation alone would be 
sufficient to constitute the liability; there must be 
misrepresentation, coupled with the contract, entered 
into on an assertion that one has authority to act in 
a certain character. The telegraph company, asa mere 
messenger, did not invite the plaintiffs to act with 
them in any character; and this case is not within the 
principle established in Collen v. Wright. As to neg- 
ligence, there can be no negligence unless there is a 
duty, and here no duty has been established. I can- 
not, therefore, see any liability on behalf of the de- 
fendants. 


Cotton, L. J. I also am of the opinion that the 


judgment of the court below must be upheld. The 
telegraph company are simply conveyers of messages. 
They did not say, ‘‘ we are agents,’’ but “here is a 
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message, act on it or not as you like.’’ They have, 
therefore, no obligation, and no contract as in Collen 
v. Wright. With regard to Mr. Herschell’s argument 
as to negligence, [ think that there is no guarantee by 
a telegraph company as to the accuracy of the sender. 
If so, where could you stop? From the nature of their 
business this is impossible. They cannot say nor guar- 
_antee who the sender may be, nor what is the nature 
of the message. 
Judgment affirmed. 





+ 


COURT OF APPEALS ABSTRACT. 





ACTION. 


1. To set aside lien of assessment: when it will not lie. 
—Inan action to set aside the lien of an assessment 
for opening a street in Brooklyn as a cloud upon the 
title of plaintiff's land, the complaint alleged that 
the signatures of the property owners appended to the 
petition required, in order to render the opening and 
assessment valid,were taken from another document. 
Held, that as the petition itself, on its face, appeared 
regular and valid, and extrinsic evidence would be re- 
quired to show its invalidity, the complaint stated 
enough facts to constitute a cause of action. Judg- 
ment of the General Term reversed and that of Spe- 
cial Term affirmed. Boyle v. City of Brooklyn. Opin- 
ion by Rapallo, J. 

2. Stating bad ground of complaint does not invali- 
date complaint as to good ground.—The complaint also 
set forth as another ground an objection to the validity 
of the lien of the assessment which it was claimed 
would, if well founded, appear in proceedings to en- 
force the lien. Held, that that circumstance should 
not deprive plaintiff of his rights under the first ground 
of action, but, if true, the statement setting it forth 
might be treated as surplusage. Ib. 

(Decided Oct. 2, 1877. Reported below, 8 Hun, 32.] 


COMMON CARRIER, 


1. Stipulations against liability in contract: general 
words do not include negligence of carrier.— Plaintiff 
shipped animals by railroad under a contract, where- 
by he agreed to release and discharge the railroad com- 
pany ‘from all claims, demands and liabilities of every 
kind whatsoever for or on account of, or connected 
with, any damage or injury to or the luss of said stock, 
orany portion thereof, from whatsoever cause arising.”’ 
Held, that the contract did not release the company 
from liability for loss resulting from the negligence of 
the company or its servants. Where general words, 
in such a contract, may operate without including 
the negligence of the carrier or his servants, it will 
not be presumed that it was intended to include 
it. (New Jersey S. N. Co. v. Merch. Bank, 6 How. 
[U. S.] 844; Alexander v. Greene, 7 Hill, 533; 
Wells v. Steam Nuv. Co., 8 N. Y. 375; Steinweg v. 
—, 43 id. 123; Magnew v. Dinsmore, 56 id. 168; Lock- 
wood v. Ruilroad Co., 17 Wall. 357; Clark v. Railroad 
Co., 14 N. Y. 573.) Judgment of General Term re- 
versed. Mynard v. Syracuse, Binghamton and New 
York Railroad Co. Opinion by Church, C. J. 


2. Liability as to animals carried.—A carrier is ex- 
cused from liability for loss caused by the inherent 
tendencies or qualities of animals; but beyond this the 
common-law liabilities exist against him the same as 
against the carrier of any other kind of property. Ib. 
[Decided Nov. 13, 1877. Reported below, 7 Hun, 399.] 





CONTRACT. 

Ratification of void contract: agency: effect of 
receipt.—Plaintiff, by a verbal contract, sold defendant, - 
a railroad company, 2,000 cords of wood at a specified 
price. The wood was to be delivered at defendant’s 
yard, and was to be subject to inspection and measure- 
ment by defendant, and a portion of the wood was to 
be delivered more than a year from the time the con- 
tract was made. A part of the wood was delivered 
and accepted by W., defendant’s agent, for that pur- 
pose, and defendant paid for it. Thereafter, defend- 
ant leased its railroad to the D. & H. Co., who took 
charge of the same and retained the same employees, 
among whom was the agent mentioned. Plaintiff had 
no knowledge of the lease. Subsequently, he delivered 
the remainder of the wood at the place agreed upon, 
and the same was measured and accepted by the 
agent referred to. Held, (1) that although the contract 
was originally void under the statute of frauds, the 
delivery and acceptance of the wood by defendant 
bound it to pay the contract price therefor; (2) that 
the acceptance by the agent of the remainder of the 
wood bound defendant. Held, furtber, that a receipt 
by plaintiff, of part payment for the wood, after it had 
been delivered and accepted, from the D. & H. Com- 
pany, did not release defendant, and this would not 
be affected by the form ofa receipt for the money paid, 
signed by plaintiff at the time of such part payment. 
Judgment below affirmed. Barkley v. Rensselaer & 
Saratoga R. R. Co. Opinion per Curiam. 

[Decided Nov. 13, 1877.] 
HUSBAND AND WIFE. 


Ante-nuptial contract: presumption as to: when 
deemed invalid. — Every presumption is against the 
validity of an ante-nuptial contract wheu it is asked 
to be enforced against the wife, and the burden of 
proof is cast upon the husband, or those who represent 
him, in order to uphold and enforce the same as a valid 
and subsisting agreement. The relation between par- 
ties intending to marry is confidential, and a court of 
equity will interpose its authority to set aside an in- 
strument executed under such circumstances when 
there is evidence showing fraud or even when it 
appears that undue influence has been exercised when 
one party is so situated as to exercise a controlling in- 
fluence over the will, conduct, and interests of another. 
Accordingly, where a woman intending to marry 
signed a contract whereby she released all her contin- 
gent rights as widow in the estate of her proposed 
husband, in consideration of $500, and she believed 
at the time that the contract gave her much more, 
which belief the husband encouraged, held, that the 
contract was invalid, and she was entitled to a distrib- 
utive share of her husband’s estate on his decease. 
(Sears v. Shafer, 6 N. Y. 268; Nesbit v. Lockman, 34 id. 
167; Tarbell v. Tarbell, 10 Allen, 278; Fay v. Rickman, 
1 N. ©. 275; Woodward v. Woodward, 5 Sneed, 49; 
Kline v. Kline, 57 Penn. St. 120; Kline’s Estate, 64 id. 
122.) Judgment below affirmed. Pierce v. Pierce. 
Opinion by Miller, J. 

[Decided Nov. 13, 1877.] 
MARRIED WOMAN. 

1. Contracts in behalf of, by agent: limitation of au- 
thority.— The husband of defendant, who did not 
carry on any business in her own name, had authority 
“to make, sign, indorse and accept all checks, notes, 
drafts and bills of exchange for’’ the defendant and in 
her name, and this power was deposited in the bank 
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where she kept an account. Held, not to authorize 
him to bind her by a post-dated check given for a loan 
to him by plaintiff. Judgment below reversed. Nash 
v. Mitchell. Opinion by Allen, J. 

2. What is not carrying on a separate business.—The 
management by a married woman of her landed prop- 
erty, the receipt of the rents and income, and dispos- 
ing of them, is not a trade or business within the 
meaning of the statute enabling married women to 
carry on a trade or business. That statute has respect 
to business pursuits, mechanical, manufacturing or 
commercial. Ib. 

3. The disabilities and liabilities of married women: 
burden of proof.—The disabilities of a married woman 
are general and exist at common law; the capabilities 
are created by statute, and are five in number, and 
exceptional. It is for him who asserts the validity of 
acontract of a feme covert by evidence to bring it 
within the exceptions. Ib. 

(Decided Nov. 13, 1877. Reported below, 8 Hun, 471.] 
——__>__— 


UNITED STATES SUPREME COURT ABSTRACT. 
CONSTITUTIONAL LAW. 


1. Law impairing obligation of contract: change of 
remedy.—In modes of proceeding and forms to enforce 
a contract, a State legislature has the control and may 
enlarge, limit or alter them, provided that it does not 
deny a remedy or so embarrass it with conditions and 
restrictions as seriously to impair the value of the 
right. (Sturgess v. Crowninshield, 4 Wheat. 122; Mason 
v. Haile, 12 id. 378; Bronson v. Kenzie, 1 How. 311; 
Van Hoffman vy. City of Iowa, 4 Wall. 535; Bruce v. 
Schuyler, 9 Ill. 253; Evans v. Montgomery, 4 Watts & 
S. 218; Read v. Frankfort Bank, 23 Me. 318.) Judg- 
ment of Supreme Court of Tennessee affirmed. State 
of Tennessee ex rel. Bloomstien, plaintiff in error, v. 
Sneed. Opinion by Hunt, J. 

2. Substitution of one remedy for another not a viola- 
tion of the constitutional provision. — Plaintiff held 
bank bills which, under the law as he claimed, were 
payable for taxes to the State. In 1872, he tendered 
them to the collector for taxes, and they were refused. 
At that time he had a right to enforce his claim by 
mandamus, but a statute passed by the State legisla- 
ture, in 1873, took away that remedy and provided that 
he might pay his tax under protest and bring action 
therefor against the collector, and if successful the 
comptroller should reimburse him out of the State 
treasury. Held, that a sufficient remedy was provided 
to enforce plaintiff's claim, and the statute was not in- 


valid. Ib. 
LIFE INSURANCE. 


Effect of war upon contract : tender of premiums to agent 
in hostile territory does not prevent forfeiture.—S., resid- 
ing at Petersburg, Virginia, before the war, procured 
a policy of insurance upon his lifein the N. Insurance 
Company, located in New York. The policy was con- 
ditioned to be void if the premiums were not paid 
when due. The premiums were, up to the commence- 
ment of the war, paid to an agent of the company who 
resided at Petersburg, who was authorized to receive 
them and who was furnished receipts for such a pur- 
pose. After the war commenced, 8. tendered the 
premiums to the agent, who refused to receive them, 
and tender was also made after the close of the war to 
him with like result. Held, (1) that the war suspended 


the contract of agency between the company and its 
agent, in the absence of an agreement to the contrary, 








and the agent had no authority to receive the 


premiums, and a tender of them_to him did not avail 
to save the rights of S. under the policy. (Conn. v. 
Penn., Peters’ C. C. 525; Buchanan v.Curry, 19 Johns. 
141; Fulz v. Stover, 22 Wall. 206; Dennison v. Imbrie, 
83 Wash. C. C. 403; Ward v. Smith, 7 Wall. 447; Brown 
v. Hiatts, 15 id. 177; Montgomery v. United States, id. 
395.) Judgment of Circuit Court, E. D. Virginia, re- 
versed. New York Life Insurunce Co., plaintiff in 
error, v. Davis. Opinion by Bradley, J. 


PUBLIC OFFICER. 

Government not responsible for laches of.—The fact 
that a goverment officer, in violation of his duty, dis- 
penses with the requirement of the law, does not bind 
the government or release the liability to or of a surety 
who suffers loss by reason of the dispensation of such 
requirement. The government is not responsible for 
the laches or the wrongful acts of its officers. (Gibbons 
v. United States, 8 Wall. 275: United States v. Kirk- 
patrick, 9 Wheat. 735; United States v. Vanzandt, 11 
id. 187; United States v. Nicholl, 12 id. 509; Jones v. 
United States, 18 Wall. 663.) Judgment of Circuit 
Court, N. D. Ohio, affirmed. Hart, plaintiff in error, 
v. United States. Opinion by Waite, C. J. 

SURETYSHIP. 

Misappropriation of moneys by public officer: when 
principal need not be proceeded against. — A register of 
the land office received fees under a provision of the 
act of Congress, March 3, 1853, which requires that 
“the surplus which shall remain”’ of such fees, be- 
yond the compensation to which the register is enti- 
tled, ‘“‘shall be paid into the Treasury of the United 
States as other moneys.’’ The register was not enti- 
tled to hold the surplus in his own right. (United 
States v. Babbit, 1 Black, 55.) Held, that the neglect 
and refusal to pay over to the United States the 
surplus beyond the compensation to which he was 
entitled by law was a breach of the condition 
of his official bond, both as respected himself and the 
sureties in the bond, and that the United States were 
under no necessity to proceed against the principal in 
the bond by an action on the case for money had and 
received. Judgment of the Circuit Court, Iowa, re- 
versed. United States, plaintiff in error, v. Babbit. 
Opinion by Swayne, J. 

TRUSTS. 

In favor of corporation not in esse: practice: trusts 
void for uncertainty: perpetuities. — A testator in the 
District of Columbia devised lands to trustees, or the 
survivor of them, and the heirs, executors and admin- 
istrators and assignees of such survivor in trust, to 
hold for a site for a “‘ hospital for foundlings,’’ to be 
erected by an association to be incorporated by an act 
of Congress to be passed, such corporation to be ap- 
proved by the trustees, their survivor or successors, and 
the land to be held untila corporation should be created 
by act of Congress which should be approved by the 
trustees. Held, (1) that the validity of charitable en- 
dowments and the jurisdiction of courts of equity 
never depended on the statute of 43d Eliz., chap. 4. 
(McGill v. Brown, Brightly, 346; Burr’s Executors v. 
Smith, 7 Vt. 241; Fountain v. Ravinal, 17 How. 349.) 
(2) That the devise was not void for uncertainty. (Perry 
on Trusts, § 699; 2Story’s Eq. Jur., § 1,164, note, § 1,190, 
note;) nor (3) was it void as creating a perpetuity. 
(Crowall v. Sherrard, 5 Wall. 268; Franklin v. Armfield, 
2 Sneed, 305; Dartmouth College v. Woodward, 4 Wheat. 
641; Perrin v. Carey, 24 How. 195; Stanley v. Colt, 5 
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Wall. 119; Porter’s Case, 1 Coke’s Rep. 24; Attorney- 
General v. Bonyer, 3 Ves. 714; Ingles v. Sailors’ Snug 
Harbor, 3 Pet. 115; Sanderson v. White, 18 Pick. 356; 
Town of Paulet v. Clarke, 9 Cr. 292; Beaty v. Kurtz, 2 
Pet. 566; Vincennes University v. Indiana, 14 How. 
26; Mills v. Farmer, 19 Ves. 487; Attorney-General v. 
Bishop of Chester, 1 Bro. Ch. 444; Attorney-General v. 
Downing, Ambler, 550; Sennet v. Herbert, L. R., 7 Ch. 
237; Chamberlain v. Brockett, L. R.,8 Ch. 206; Me- 
Intire Poor School v. Zanesville Canal Co., 9 Ohio, 203; 
Miller v. Chittenden, 2 Iowa, 315; S. C., 4 id. 252; 
Well-Belwed v. Jones, 1 Sim. & S., 40.) Judgment of 
Supreme Court, District of Columbia, affirmed. Ould, 
plaintiff in error, v. Washinglon Hospital for Found- 
lings. Opinion by Swayne, J. 

WILL. 

Construction of: conversion of real property into 
personalty.—The testator directed that all his real 
estate except a single lot should be sold, and di- 
rected that the proceeds should be divided in the man- 
ner and proportions stated in the will; then followed a 
devise of the excepted lot and various pecuniary be- 
quests, succeeded by a residuary legacy to his son, 
given in the following words: ‘I give and bequeath 
unto my kind and affectionate son, Carberry S. Hil- 
ton, all the rest and residue of my estate, of which I may 
die seized or possessed, which is not herein otherwise 
devised and bequeathed, such as moneys, bonds, stocks, 
judgments, notes, household furniture, and all per- 
sonal effects of every description and not herein other- 
wise disposed of, for his sole use and benefit and that 
of his children.’’ Carberry S. Hilton was a favorite 
son and was not otherwise provided for. Held, that 
by the sale the realty was converted into personalty 
and was included under the residuary bequest. A 
construction that will prevent partial intestacy is pre- 
ferred to one which will permit it. Decree of Supreme 
Court of District of Columbia reversed. Given, exec- 
utor, appellant, v. Hilton. Opinion by Strong, J. 


—_—__>___—_ 


MUNICIPAL SUBSCRIPTIONS IN AID OF 
RAILROADS. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1877. 


CounTy OF CAss Vv. JOHNSON. 

A provision in the constitution of Missouri forbidding 
subscription by a town in aid of a railroad, “unless 
two-thirds of the qualified voters of the town at a reg- 
ular election shall assent thereto,” held, to be satisfied 
by an assent of two thirds of those voting at such elec- 
tion, and an act of the legislature requiring only such 
an assent to authorize subscription, held constitutional. 
Harshman vy. Bates County, 92 U. 8. 569, reversed on this 
point. 

N error to the Circuit Court of the United States 

for the Western District of Missouri. Action upon 
railroad aid bonds. The facts appear sufficiently in 
the opinion. 

Mr. Chief Justice WAITE delivered the opinion of 
the court. 

The first question presented for our determination 
in this case is, whether the ‘‘ township aid act’ of Mis- 
souri is repugnant to article 11, section 14 of the con- 
stitution of that State, inasmuch as it authorizes sub- 
scriptions by townships to the capital stock of railroad 
companies whenever two-thirds of the qualified voters 
of the township, voting at an election called for that 
purpose, shall vote in favor of the subscription, while 
the constitution prohibits such a subscription, ‘‘ unless 
two-thirds of the qualified voters of the * * * 





town, at a regular or special election to be held therein, 
shall assent thereto.”’ 

In Harshman v. Bates County, 92 U. 8. 569, we inci- 
dentally decided the act to be unconstitutional, but 
the point then specially in controversy was as to the 
applicability of this constitutional prohibition to town- 
ship organizations. It was impliedly conceded upon 
the argument that if the constitution did apply, the 
law could not be sustained, and we accepted this con- 
cession as truly stating the law of Missouri. Now, 
however, the question is directly presented whether 
the provisions of the constitution and the statute are 
not substantially the same. On the one hand, it is 
contended that the constitution requires the actual 
vote of two-thirds of the qualified voters of the town- 
ship in favor of the subscription, and on the other, 
that the requisite assent is obtained if two-thirds of 
those voting at the prescribed election shall vote to 
that effect. 

The Supreme Court of Missouri has often been called 
npon to construe and give effect to this statute, and 
has never in a single instance expressed a doubt as to 
its validity. The first case was that of State v. Linn 
County, 44 Mo. 504, decided in 1869, the year after the 
law was passed. That was an application for a man- 
damus to compel the County Court to issue bonds 
npon a subscription made pursuant to a vote under 
the law, and it was contended that the act was repug- 
nant to article 11, section 14, of the constitution, be- 
cause the bonds to be issued were the bonds of the 
county and not of the township, and the voters of the 
county had not given their assent, but the court held 
that they were the bonds of the township and granted 
the writ.. Following this are the cases of Ranney v. 
Baeder, 50 Mo. 600; McPike v. Pen, 51 id. 63, decided 
in 1872; State v. Cunningham, id. 479; Rubey v. Shain, 
54 id. 207, decided in 1873; State v. Bates County, 57 
id. 70, decided in 1874; State v. Clarkson, 59 id. 149, 
decided in 1875; State v. Daviess County, 64 id. 31, and 
State v. Cooper County, id. 170, decided in 1876, in all 
of which the act was in some form brought under 
consideration, and in no one was there a suggestion 
of its unconstitutionality by either the court or eoun- 
sel. 

It is true that the objection now made to the law 
was in no case presented or considered, but this is suf- 
ficiently explained by the fact that in other cases a 
construction had been given to language similar to 
that employed in the constitutional prohibition, ad- 
verse to such a position. In. State v. Winkelmeier, 35 
Mo. 103, decided in 1864, just previous to the adoption 
of the constitution, under a law which empowered the 
city authorities of St. Louis to grant permission for 
the opening of establishments for the sale of refresh- 
ments on any day of the week, ‘‘ whenever a majority 
of the legal voters of the city ’’ authorized them to do so, 
it was held that there must be a majority of the voters 
participating in the election at which the vote was 
taken, and not merely a majority of those voting upon 
that particular question. The judge who delivered 
the opinion of the court did, indeed, say, ‘‘ the act ex- 
pressly requires a majority of the legal voters; that 
is, of all the legal voters of the city, and not merely 
of all those who at a particular time choose to vote 
upon the question; ’’ but this must be read in connec- 
tion with what follows, where it is said that “it ap- 
peared that more than thirteen thousand voters par- 
ticipated in that election, and that only five thousand 
and thirty-five persons voted in favor of giving to the 
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city authority, * * * and two thousand and one per- 
sons voted against it. * * * It'isevident that the vote 
of five thousand out of thirteen thousand is not the 
vote of a majority.”” Taking the opinion as a whole 
it is apparent that there was nointention of deciding 
that resort must be had elsewhere than to the records 
of the election at which the vote was taken to ascer- 
tain whether the requisite majority had been obtained. 
But, however this may be, in 1866 a similar question 
was presented to the same court in the case of State 
v. Mayor of St. Joseph, 37 Mo. 270. There it was pro- 
vided that the mayor and council of St. Joseph should 
cause all propositions ‘‘ to create a debt by borrowing 
money” to be submitted “to a vote of the qualified 
voters of the city,’’ and that in all such cases it should 
require “two-thirds of such qualified voters to sanc- 
tion the same.’’ A proposition to borrow money for 
the improvement of streets was submitted to a vote 
of the voters at an election called for that purpose, 
and resulted in a majority in favor of the measure. 
The mayor declined signing the necessary bonds be- 
cause ** he was in doubt whether the matter was to be 
determined by two-thirds of all the votes polled at 
the special election, or by two-thirds of all the voters 
resident in the city, absolutely, whether voting or 
not.” Thereupon a suit was instituted to settle this 
question and compel the mayor, by mandamus, to issue 
the bonds. In giving its decision the court said: ‘* We 
think it was sufficient that two-thirds of all the quali- 
fied voters who voted at the special election, author- 
ized for the express purpose of determining that ques- 
tion, on public notice duly given, voted in favor of the 
proposition. This was the mode provided by law for 
ascertaining the sense of the qualified voters of the 
city upon that question. There would appear to be 
no other practicable way in which the matter could be 
determined.’’ The writ of mandamus was accord- 
ingly issued. The same year the question came up 
again in State v. Binder, 38 Mo. 450. In that case the 
point arose under the refreshment act of St. Louis, 
which was considered in State v. Winklemeier. It ap- 
peared that the authority to grant the permission in 
question was given at a special election called for that 
purpose, and that out of a vote of seven thousand and 
eighty-five, five thousand and fifty-one were in favor 
of the grant and two thousand and thirty-four against 
it. The cases of State v. Winkelmeier and State v. St. 
Joseph were both referred to, and after quoting from 
the opinion in the latter case, it was said: ‘* We think 
the case made here comes within the reasoning and 
the principles of that decision, namely, that an elec- 
tion of this kind, authorized for the very purpose of 
determining that question, on public notice duly given, 
was the mode contemplated by the legislature, as well 
as by the law, for ascertaining the sense of the legal 
voters upon the question submitted, and that there 
could not well be any other practicable way in which 
such a matter could be determined.”” These decisions 
had all been made, and had never been questioned, 
when the act of 1808, now under consideration, was 
passed. They were also in force, as evidence of the 
law of the State, when the bonds in controversy 
were issued, and, so far as we are advised, there 
has been no disposition since on the part of the courts 
of the State to modify them. In State v. Sutterfield, 


54 Mo. 391, the question was as to the construction of 
another clause in the constitution, and the decision 
was placed expressly on the ground of a difference be- 
tween the two provisions. That court has in the strong- 





est language intimated its unwillingness to interfere 
with its previous adjudications when property has 
been acquired or money invested under them. Smith 
v. Clark County, 54 Mo. 58; State v. Sutterfield, supra. 

In St. Joseph Township v. Rogers, 16 Wall. 644, this 
court gave the same construction to the phrase, ‘‘a 
majority of the legal voters of a township,” as used 
in an Illinois municipal aid statute, and Mr. Justice 
Clifford, in delivering the opinion, uses this language: 
“It is insisted by the plaintiff that the legislature in 
adopting the phrase, ‘a majority of the legal voters of 
the township,’ intended to require only a majority of 
the legal voters of the township voting at an election 
notified and held to ascertain whether the proposition 
to subscribe for the stock of the company should be 
accepted or rejected, and the court is of the opinion 
that such is the true meaning of the enactment, as the 
question would necessarily be ascertained by a count 
of the ballot.’”” Among other authorities cited in sup- 
port of this proposition is the case of State v. Mayor 
of St. Joseph, supra. This we understand to be the 
established rule as to the effect of elections in the ab- 
sence of any statutory regulation to the contrary. All 
qualified voters who absent themselves from an elec- 
tion duly called are presumed to assent to the ex- 
pressed will of the majority of those voting unless the 
law providing forthe election otherwise declares. Any 
other rule would be productive of the greatest incon- 
venience, and ought not to be adopted, unless the leg- 
islative will to that effect is clearly expressed. Lowis- 
ville R. R. Co. v. Nashville, 1 Sneed, 692; Taylor v. 
Taylor, 10 Minn. 124; The People v. Warfield, 20 Ill. 
164; The People v. Garner, 47 id. 252; The People v. 
Wiant, 48 id. 266. We conclude, therefore, that the 
Supreme Court of Missouri, when it decided the case 
of State v. Linn County, and held the law tu question 
to be constitutional, did not overlook the objection 
which is now made, but considered it settled by pre- 
vious adjudications. That case is, therefore, to be 
considered as conclusive upon this question as well as 
upon that which was directly considered and de- 
cided, and as a rule of State statutory and constitu- 
tional construction, is binding upon us. It follows 
that our decision in Harshman v. Bates County, in so 
far as it declares the law to be unconstitutional, must 
be overruled. 

It is further insisted that the bonds sued upon are 
invalid because the railroad company to which the 
subscription was voted was not incorporated until the 
day of the election, and Rubey v. Shain, 54 Mo. 277, is 
cited in support of this objection. That case only de- 
cides, if it is to be regarded as authority, that a sub- 
scription cannot be made by a township until the com- 
pany is incorporated, or rather that township sub- 
scriptions cannot be used to bring the company into 
existence. They are, to use the language of the judge 
in his opinion, not to be made the “nucleus around 
which aid is to be gathered.’’ Here the company had 
been incorporated when the subscription was made. 
The decision relied upon, therefore, does not ap- 
ply, and we are not inclined to extend its opera- 
tion. This makes it unnecessary to inquire whether 
this defense could be maintained as against an inno- 
cent holder. 

It is finally objected that as the bonds are in fact 
the bonds of the township, no action can be main- 
tained upon them against the county. Without un- 
dertaking to decide what would be the appropriate 
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form of proceeding to enforce the obligation in the 
State courts, it is sufficient to say that in the courts of 
the United States we are entirely satisfied with the 
eonclusions reached by the court below, and that a 
judgment may be rendered against the county, to be 
enforced, if necessary, by mandamus against the 
County Court or the judges thereof to compel the levy 
and collection of a tax in accordance with the provis- 
ions of the law under which the bonds were issued. 
The reasoning of the learned circuit judge in Jordan 
vy. Cass County, 3 Dill. 185, is to our minds perfectly 
conclusive upon this subject, and we content ourselves 
with a simple reference to that case as authority upon 
this point. 
The judgment of the Circuit Court is affirmed. 
sistiamndinanainiee 
CONDITIONS IN LIFE INSURANCE POLICIES. 
WAIVER OF, BY INSURER AND 
BY AGENT. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1877. 


GLOBE MUTUAL LiFe INSURANCE Co. OF New YORK, 
plaintiff in error, v. WOLFF. 


By conditions in a life insurance policy, the same was to 
become void in case of failure to pay the regular pre- 
mium on the day it was due, and also if the insured, 
without the consent, of the oanete, should reside 
within acertain prohibited district. It was, however, 
provided that even after the day forthe payment of the 

remium had po the company would waive the 
ailure upon being satisfled that the insured was still in 
health, and it was customary for an agent of the com- 
pany to receive premiums after they were due, and his 
acts in doing so were sanctioned by the company, who 
furnished him with renewal receipts for the purpose. 
The agent had, however, no authority to waive the for- 
feiture arising from residence in the prohibited district. 
The insured, who had failed to paya premium when 
due and was residing within the prohibited district 
without consent, was taken sick “with yellow fever, of 
which he shortly after died. While he was sick his 
agent called upon the insurance agent and paid the 
premium and received a receipt renewing the policy for 
one year, signed by the company and countersigned by 
its agent. The agent of the insured was asked nothing 
about the health of the insured, and he said nothing. 
Held, that while the insurance agent would be pre- 
sumed to have authority to waive the failure to pay the 
remium when due, he would not be to waive the for- 
eiture caused by residing in the prohibited district, 
and the receipt of the premium by him and issue of the 
renewal receipt would not operate as a waiver. Even 
for the purpose of making the waiver of the failure to 
ay effective, the insurance agent should have been in- 
ormed of the state of the health of the insured. 


N error to the Circuit Court of the United States for 
the Eastern District of Missouri. The opinion 
states the case. 

Mr. Justice Fretp delivered the opinion of the 
court. 

This was an action on a policy of insurance issued 
by the Globe Mutual Life Insurance Company of New 
York on the 5th of November, 1869, upon the life of 
Charles H. Garber, commencing on the first of that 
month. The insurance was for the amount of $5,000, 
and was effected by the wife of the insured for her sole 
benefit. The premium designated was made payable 
annually on the Ist of November. The policy stipu- 
lated for the payment of the amount of the insurance 
within sixty days after due notice and proof of the 
death of the insured, subject, however, to certain 
express conditions. One of these conditions pro- 
vided that if the premiums were not paid on or before 
the days mentioned for their payment, the company 
should not be liable for the sum insured or any part 
of it, and that the policy should cease and determine. 
Another condition provided that if the insured re- 





sided in any part of the United States south of the 
33d degree of north latitude, except in California, be- 
tween the Ist of July and the lst of November, with- 
out the consent of the company previously given in 
writing, the policy should be null and void. And the 
policy declared that agents of the company were not 
authorized to make, alter or discharge contracts, or 
waive forfeitures. 

The insured died at the city of New Orleans on the 
llth of November, 1872. Between the 1st of July 
and the 1st of November of that year he had resided 
at that city which is south of the 33d degree of north 
latitude, without the previous consent in writing 
of the company; and the annual premium due on 
the first of that month was not paid on or before that 
day. 

By this residence of the insured within the prohib- 
ited district of country during the period designated, 
without the previous consent of the company, and the 
failure of the holder of the policy to pay the annual 
premium when it became due, the policy, by its ex- 
press terms, was forfeited, and the company released 
from liability, unless the forfeiture was waived by the 
action of the company, or of its agents authorized to 
represent it in that respect. 

The waiver of the forfeiture for the non-payment 
of the premium due on the lst of November, 1872, is 
alleged on the ground that the premium was subse- 
quently paid to an agent of the company, he deliver- 
ing its receipt for the same, signed by its secretary and 
countersigned by the manager and cashier of the local 
office, the plaintiff contending that the company, by 
its previous general course of dealing with its agents, 
and its practice with respect to the policy iu suit, 
had authorized the premiums to be paid and the 
agent to receive the same after they became due, 
and thus had waived any right to a strict compliance 
with the terms of the policy as to the payment of pre- 
miums. 

The waiver of the forfeiture arising from the resi- 
dence within [the prohibited district between the 
lst of July and November, without the previous con- 
sent of the company, is also alleged from the subse- 
quent payment of the premium and its receipt by the 
local agent, the plaintiff contending that the premium 
was received with knowledge by the agent of the pre- 
vious residence of the insured within the prohibited 
district. 

It appears from the record that the deceased was 
taken sick with the yellow fever at New Orleans on 
the 6th or 7th of November, 1872, and died on the 11th 
of the month, between the hours of eleven and twelve 
in the forenoon. On the previous day a telegram was 
sent by Mrs. Garber from New Orleans to 2 gentleman 
in St. Louis, directing the latter to go to the agency 
of the company in that city, at which the policy was 
issued, and pay the premium due on the first of the 
mouth. Accordingly on the following morning, at 
about nine o’clock, the premium was paid by this gen- 
tleman, and a renewal receipt was thereupon deliv- 
ered to him. This renewal receipt was dated in New 
York and signed by the secretary of the company. It 
not only acknowledged the receipt of the premium, 
but continued the policy in force for another year. 
The practice of the company was to send to its agents 
in St. Louis receipts in this form signed by its secre- 
tary, to be countersigned by the local manager and 
cashier before being used. The receipt given was thus 
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countersigned. The payment was made in the pres- 
ent case to a boy in the office of the agent, and by him 
the renewal receipt was delivered. It was his habit to 
receive premiums and deliver the proper renewal re- 
ceipt in the absence of the agent. In this case the 
money was given by him on the latter’s coming to the 
office the same morning. The agent credited the 
amount to the company in his semi-monthly account 
transmitted to the home office. The gentleman who 
paid the premium was not aware at the time that the 
insured was sick, and no inquiries were made by the 
boy or the agent as to his health. It is conceded that 
they had no information on the subject. A few days 
afterward the agent learned of the death of the in- 
sured, and of the sickness which was the immediate 
cause of it, and informed the home office. The com- 
pany at once telegraphed the agent to return the pre- 
mium and demand a surrender of the renewal receipt. 
The money was accordingly tendered to the gentle- 
man who paid it, and a surrender of the renewal re- 
ceipt demanded, but the tender was not received, nor 
the receipt returned. 

The conditions mentioned in the policy could, of 
course, be waived by the company, either before or 
after they were broken; they were inserted for its 
benefit, and it depended upon its pleasure whether 
they should be enforced. The difficulty in this case, 
and in nearly all cases where a waiver is alleged in the 
absence of written proof of the fact, arises from a con- 
sideration of the effect to be given to the acts of agents 
of the company in their dealings with the insured. 
Of course such agents, if they bind the company, must 
have authority to waive a compliance with the condi- 
tions upon a breach of which the forfeiture is claimed, 
or to waive the forfeiture when incurred, or their acts 
waiving such compliance or forfeiture must be subse- 
quently approved by the company. The law of agency 
is not different when applied to the acts of an 
agent undertaking to continue a policy of insurance, 
and when applied to any other act for which his prin- 
cipal is sought to be held responsible. 

The principle that no one shall be permitted to deny 
that he intended the natural consequences of his acts 
when he has induced others to rely upon them, is as 
applicable to insurance companies as it is to individ- 
uals, and will serve to solve the difficulty mentioned. 
This principle is one of sound morals as well as of 
sound law, and its enforcement tends to uphold good 
faith and fair dealing. If, therefore, the conduct of 
the company in its dealings with the insured in this 
case, and with others similarly situated, has been such 
as to induce a belief that so much of the contract as 
provides for a forfeiture if the premium be not paid 
on the day it is due, would not be enforced if pay- 
ment were made within a reasonable period after- 
ward, the company ought not in common justice to be 
permitted to allege such forfeiture against one who 
has acted upon the belief and subsequently made the 
payment. And if the acts creating such belief were 
done by the agent and were subsequently approved by 
the company, either expressly or by receiving and re- 
taining the premiums, the same consequences should 
follow. 

This principle applied to the case at bar will render 
the question presented one of easy solution. The 


company, notwithstanding the provision in the policy 
that its agents were not authorized to waive forfeit- 
ures, sent to them renewal receipts signed by its sec- 





retary, to be used when countersigned by its local 
manager and cashier, leaving their use subject entirely 
to the judgment of the local agent. The propriety of 
their use, in the absence of any fraud in the matter, 
could not afterward be questioned by the company. 
Accompanying these receipts was a notice, printed on 
the same paper, that policies which became null for 
non-payment might be renewed at the home office, 
within a reasonable time, upon furnishing satisfactory 
evidence of good health, such satisfactory evidence 
being left to the judgment of the local agent, and the 
renewal by the home office consisting of a receipt 
signed by its secretary, transmitted to such agent, to 
be used when countersigned by the local manager and 
cashier. It was the habit of the agent to give such 
renewal receipts whenever the premiums were paid 
after the time stipulated, and his accounts to the 
home office showed such subsequent payment. His 
action in this respect was not questioned by the com- 
pany, and the premiums were retained by it without 
any pretense that the policies had ceased to be obliga- 
tory for want of punctuality in their payment. The 
mode of dealing by the agent with persons taking out 
policies at the local office, his use of renewal receipts, 
his acceptance of premiums after the day on which 
they were payable, were all known to the home com- 
pany, and its retention of the premiums thus received 
was an approval of his acts. So far, then, as the 
waiver of the forfeiture incurred for non-payment of 
the premiums is concerned, it is clear that the com- 
pany by its course of dealing had, notwithstanding the 
provision of the policy, left the matter to be deter- 
mined by its local agent to whom the renewal receipts 
were intrusted. 

But so far as the forfeiture arose from the residence 
of the insured within the prohibited district, the case 
is different. There is nothing in the acts of the com- 
pany which goes to show that it ever authorized its 
agents to waive a forfeiture thus incurred, or that it 
ever knew of any residence of the insured within the 
prohibited district until informed of his death there. 
In every case where premiums were received after the 
day they were payable, the fact that a forfeiture had 
been incurred was made known to the company from 
the date of the payment, and the retention of the 
money constituted a waiver of the forfeiture; but no 
information of a forfeiture on any other ground was 
imparted by the date of such payment. The agent re- 
ceiving the premium, in the case at bar, testified that 
he knew nothing of the residence of the insured 
within the prohibited district during the excepted 
period, and the evidence in conflict with his testi- 
mony was slight. He knew that the insured bad a 
place of business there, and he was permitted to make 
occasional visits there within the prohibited period, 
and to reside there at other times. Every thing pro- 
duced as evidence of knowledge of residence within 
the prescribed district is consistent With these occa- 
sional visits and residence at other times than during 
the excepted period. But even if the agent knew the 
fact of residence within the excepted period, he could. 
not waive the forfeiture thus incurred without au- 
thority from the company. The policy declared that 
he was not authorized to waive forfeitures, and to the 
provision effect must be given, except so far as the 
subsequent acts of the company permitted it to be dis- 
regarded. There is no evidence that the company in 
any way, directly or indirectly, sanctioned a disregard 
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of the provision with jreference to any forfeitures ex- 
cept such as occurred from non-payment of premiums. 
As soon as it was informed of the residence of the in- 
sured within the prohibited district, it directed a re- 
turn of the premium subsequently paid. It would be 
against reason to give to the receipt of the premium 
by the agent, under the circumstances stated, the effi- 
cacy claimed. The court, in its instructions, treated 
the receipt of the premium by the agent, with knowl- 
edge of the previous residence of the insured within 
the prohibited district, if the agent had such knowl- 
edge, as itself a sufficient waiver of the forfeiture in- 
curred, without any evidence of the action of the 
company when informed of such residence, and in 
this respect we think the court erred. It is essential 
that the company should have had some knowledge 
of the forfeiture before it can be held to have waived 
it. 

It is true that where an agent is charged with the 
collection of premiums upon policies, it will be pre- 
sumed that he informs the company of any circum- 
stances coming to his knowledge affecting its liability, 
and if subsequently the premiums are received by the 
company without objection, any forfeiture incurred 
will be presumed to be waived. But here there was no 
ground for any inference of this kind from the sub- 
sequent action or silence of the company. There was 
no evidence of a disregard of the condition as to the 
residence of the assured in any previous year, and con- 
sequently there could be no inference of a waiver of 
its breach from a subsequent retention of the pre- 
mium paid. This is a case where immediate enforce- 
ment of the forfeiture incurred was directed when 
information was received that the condition of the 
policy in that respect had been broken. 

Not only should the company have been informed 
of the forfeiture before it could be held by its action 
to have waived it, but it should also have been in- 
formed of the condition of the health of the insured 
at the time the premium was tendered, upon the pay- 
ment of which the waiver is claimed. The doctrine 
of waiver as asserted against insurance companies to 
avoid the strict enforcement of conditions contained 
in their policies is only another name for the doctrine 
of estoppel. It can only be invoked where the con- 
duct of the companies has been such as to induce ac- 
tion in reliance upon it, and where it would operate 
as a fraud upon the assured if they were afterward al- 
lowed to disavow their conduct and enforce the con- 
ditions. To a just application of this doctrine it is 
essential that the company sought to be estopped from 
denying the waiver claimed should be apprised of all 
the facts: of those which create the forfeiture and of 
those which will necessarily influence its judgment in 
consenting to waive it. The holder of the policy can- 
not be permitted to conceal from the company an im- 
portant fact, like that of the insured being in extremis, 
and then to claim a waiver of the forfeiture created 
by the act which brought the insured to that condi- 
tion. To permit such concealment, and yet to give to 
the action of the company the same effect as though 
no concealment were made, would tend to sanction a 
fraud on the part of the policy-holder, instead of 
protecting him against the commission of one by the 
company. - 

It follows that the judgment must be reversed and 
the cause remanded for a new trial; and it is so or- 
dered. 





NOTES OF RECENT DECISIONS. 

Banking: ultra vires : limitation of authority of direct- 
ors of bank. — Under general authority to the presi- 
dent and cashier of a bank, giving them entire control 
of all financial matters of the bank, unrestricted by 
any by-laws or rules of the board of directors or 
stockholders, they have no power to use the property 
of the bank in the private business, or for the indi- 
vidual benefit of one of themselves. Under such gen- 
eral authority they cannot bind the bank by any con- 
tract to which they, or either of them, are parties. W., 
a director of the bank, owed it a note of $1,000, and 
held $1,000 of its stock. T., the president, made an 
agreement with him, to purchase the stock for him- 
self, and to carry out this agreement the president re- 
ceived the stock from W., handed it to the cashier, 
instructing him to hold it in place of W.’s note, and to 
surrender the note to W., saying that he, the presi- 
dent, would pay the amount to the bank. The cashier 
received the stock, stamped the note paid, and surren- 
dered it to W. Held, that the bank, there being no 
ratification of the transaction, was not bound by it, 
and that it did not discharge W.’s liability to the bank 
upon the note. Sup. Ct., Minnesota, Nov. 30, 1877. 
Rhodes, assignee, v. Webb (N. W. Rep.). 

Constitutional law: act requiring license to employ 
laborers to work out of State valid. — The act of Febru- 
ary 16, 1876, requiring any person engaged in hiring 
laborers in this State for employment beyond the 
limits of the same, to procure a license and pay there- 
for $100, and making it penal to carry on(|the business 
without such license, is constitutional. Money prop- 
erly paid into the county treasury, by a person who has 
applied for and obtained the license, cannot be re- 
covered back, by mandamus or otherwise. Sup. Ct., 
Georgia, Oct. 9, 1877. Shepherd v. Taylor. 

Contract: construction of: sale of goods: what consti- 
tutes agency.— Where A agreed to furnish goods to B, 
at schedule prices, less a certain discount, and B was 
to pay all freight, storage, and other charges, and, at 
the end of every three months, was to settle for all 
goods sold by him or shipped from his warehouse, by 
giving his notes for the stipulated price, and, at the 
end of a year from the date of the agreement, to settle, 
if required, for all goods remaining on hand, held, 
that this arrangement created the relation of seller 
and buyer, and not that of principal and agent or 
factor, and that on the bankruptcy of B, A could not 
recover from his assignees the proceeds of goods sold 
by B and collected by them, or notes of purchasers of 
such goods in their hands as assignees. U.S. Dist. Ct., 
California, Nov. 22, 1877. In re Linforth, Kellogg & Co. 

Fire insurance: stipulations in policy : warranty : effect 
of statute as to avoidance : ownership.—The policy stipu- 
lated that the application should be considered a part 
thereof and a warranty, and that any false representa- 
tions as to the condition, situation or occupancy should 
render it void; also, that if the interest of the insured 
was any other thanjthat of sole and unconditioned own- 
ership, it must be so expressed or the policy should be 
void ; also, if the house should remain vacant forten days 
without notice or consent, the policy should be void. 
Held, that,if the house was not occupied as represented, 
the contract was violated at its inception, and never 
became binding on the company; that a state- 


ment in the policy of the existing use of the premises 
was a warranty that they were so used in presenti; that 
the policy was avoided by any false statement, whether 
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material or not; that the provision in the Kentucky 
statute of February 4, 1874, that all statements or de- 
scriptions in the application shall be deemed repre- 
sentations and not warranties, only applies to those 
cases where the parties are silent as to the effect of 
such statements, and does not hinder the parties from 
agreeing that they shall be warranties; that where the 
property is held subject to a vendor’s lien for a part of 
the purchase-money, this is not a sole and unconstitu- 
tional ownership. Ct. Appeals, Kentucky, September 
19, 1877. Farmers & Drovers’ Ins. Co. v. Curry et al. 
(Chic. Leg. News.) 

Municipal corporations: liability for damages from 
frightful object allowed on streets.—Where a city licenses 
an exhibition of wild animals (in this case, two large 
bears), knowing that it is calculated to frighten horses 
and endanger the lives and property of persons travel- 
ing in the streets, and the officers and agents of the 
city knowingly and carelessly allow one of its streets 
to be obstructed by such exhibition, and a person 
traveling with a team along such street is injured in 
consequence of the team becoming thereby frightened 
and unmanageable, the city is liable in damages. Sup. 
Ct., Wisconsin, November 20, 1877. Little v. City of 
Madison (N. W. Rep.). 

Municipal corporation: garnishment.—A municipal 
corporation cannot be garnisheed for wages due an 
employee. Ct. Appeals, Texas, October, 1877. High- 
land v. City of Galveston (Tex. L. J.) 

Removal of cause: reference of canse before applica- 
tion for removal.—A cause was referred to a referee 
under the statute of Iowa for trial, in vacation. A 
petition, affidavit and bond were filed in the office of 
the clerk of the State court, under the Revised Stat- 
utes, section 639, subdivision 3, for the removal of the 
cause to the Federal court. Held, not to have the 
effect to divest the jurisdiction of the State court, or 
of the referee to proceed toa trial pursuant to the 
order of reference. Under section 639 of the Revised 
Statutes, a removal of a cause from the State court 
cannot be effected in vacation without any action of 
the State court. U. 8S. Cire. Ct., Iowa, October 23, 
1877. Scott v. Otis (Chic. Leg. News). 

Removal of cause to Federal court: notice to opposing 
party not required.—Where, in a proper case, an ap- 
plication is made, in terms of the act of Congress of 
March 3, 1875, for removal of a cause from the State 
court to the Circuit Court of the United States, a 
sufficient petition and bond tendered by the applicant 
should be accepted, whether notice has been given to 
the opposite party or not. The act does not provide 
for notice, and none is necessary. Sup. Ct. Georgia, 
Oct. 2, 1877. Ficklenv. Tarver. 

Suretyship: liability of surety on promissory note- 
remedy of surely: statute of limitations.—Although the 
administrator of a principal in a note may defeat a re- 
covery upon the note by the plea of the statute of 
limitations, yet the exoneration of such administrator 
does not relieve the sureties of his intestate from lia- 
bility. When the surety on such a note is compelled 
to pay the debt, he then has cause of action against 
the administrator of either the principal for the 
amount so paid, or the administrator of a co-surety 
for pro rata contribution. While the surety is entitled 
to his motion, upon rendition of the judgment, yet his 
cause of action is the payment of the judgment, and 
the statute begins to run from that time, and not 
from the rendition vf the judgment. Sup. Ct., Ten- 
nessee. Reeves v. Pullam (Tenn. L. Rep.). 





Will: revocation of: destruction of subsequent will 
revoking former one.—Where a will, which revokes a 
former will, is destroyed by the testator animo revo- 
candi, the former will, though remaining in existence 
uncanceled, is thereby not revived ; Code of'1873, ch. 118, 
§ 9 Sup. Ct. App., Virginia, Sept. 1877. Rudisill’s 
Executor v. Rodes (Va. L. J.). 

——__~>___—_———. 


RECENT ENGLISH DECISIONS. 


NEGLIGENCE. 

Duties of contractor and sub-contractor: question of 
fact : wnforeseen accident.—The defendants were build- 
ers and contractors, who, after the outside of a house 
was finished, had removed the outer hoarding and had 
employed a sub-contractor to do the internal plaster- 
ing. One of the men employed by the sub-contractor, 
in walking, shook a plank which caused a tvol to fall 
out of a window of the house, and the tool in falling 
injured the plaintiff who was passing along the high- 
way. The jury found that the hoarding had been 
properly removed, but that the injury was caused by 
the negligence of the defendants in not providing some 
other protection for the public. Held, that the de- 
fendants were entitled to judgment, for there was no 
evidence that the falling of the tool was a probable 
accident which might reasonably have been foreseen, 
so as to make it the duty of the defendants to provide 
against it. By Lord Coleridge, C. J., and Bramwell, 
L. J. (Brett, L. J., doubting), that if it was the duty of 
any one to supply protection against the consequences 
of the falling of the tool, it was the duty of the sub- 
contractor and not of the defendants. (Bridges v. 
North London Railway Co., L. R., 7 H.L. 213, discussed.) 
Pearson v. Cox, L. R., 2 C. P. D. (C. A.) 369. 

PATENT. 

Licensee under, may not question validity.—A licensee 
under a patent cannot, in any way, question its validity 
during the continuance of his license. But he may 
show that what he has done (in respect of which pat- 
ent royalties are claimed from him) does not fall 
within the limits of the patent, but is something ex- 
traneous to it. Per Lord Blackburn. A licensee un- 
der a patent is in a situation anulogous to a tenant, 
who, during the tenancy, cannot dispute the title of 
the lessor to any of the land held under the lease; 
but who is, nevertheless, at liberty to show that part 
of the land he actually occupies is really not comprised 
within the lease, but belongs to himself under some 
other right. Semble, that in an action ona patent, where 
such an issue has been raised, evidence of the exist- 
ence of foreign specifications of an earlier date, 
preserved in and obtained from the patent office, 
might be admissible. Observations on this matter. 
The words used in a patent must be construed, like 
the words of any other instrument, in their natural 
sense, according to the general purpose of the instru- 
ment, in which they are found. In this case the word 
* parallel’? was*construed in its popular and not its 
purely mathematical sense. Clark v. Adie (No. 2), L. 
R., 2 H. L. (E.) 423. 


OBSCENE PUBLICATION. 

Absence of corrupt motive: indictment: omission to 
set out words charged as obscene: practice.—In an in- 
dictment for the publication of an obscene book, the 
fact that the book is described by its title only, with- 
out setting out any of the words charged as obscene, is 
no ground for a motion to quash the indictment or 
arrest the judgment. Semble, that such omission of 
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the words charged as obscene is not open to objection 
by demurrer or otherwise. The Queen v. Bradlaugh, 
L. R., 2 Q. B. D. 569. 

SHIPPING. 

1. Bill of lading: liability of shipowner: ‘“‘not ac- 
countable for rust, leakage, or breakage.” —The defend- 
auts caused to be shipped on board the plaintiff's vessel 
bales of palm baskets and barrels of oil, under a bill of 
lading containing the clause, ‘‘ Not accountable for 
rust, leakage, or breakage.’’ During the voyage some 
of the oil escaped from the barrels, and damaged the 
palm baskets. Held, that the clause in the bill of 
lading, exempting the plaintiff from respousibility for 
‘‘leakage,’’ did not extend to damage cuused by the 
oil which had escaped from the barrels, and that the 
plaintiff was liable to compensate the defendants for 
the injury done to the palm-baskets. Thrift v. Youle 
& Co., L. R., 2C. P. D. 482. 

2. Construction of .charter-party: liability of ship- 
owner to charterers for negligence of master and crew.— 
The plaintiffs hired from the defendant a vessel under 
a charter-party, by which the vessel was let to the 
plaintiffs for a specified time, and they were to have 
the whole reach of her holds except what was reserved 
to the owner for the crew; the crew were to assist in 
loading and discharging, and the captain was to sign 
bills of lading and to furnish to the charterers a copy 
of the log. The defendant engaged and paid the 
master and crew. Whilst the vessel was upon a 
voyage under the charter-party, with a cargo on board 
belonging to the plaintiffs, she and her cargo were lost 
by the negligence of the master and crew. Held, that 
the master and crew were the servants of the defend- 
ant for the purpose of navigating the vessel, and that 
he was liable to compensate the plaintiffs for the loss 
sustained by them. The Omoa und Cleland Coal and 
Tron Co. v. Huntley, L. R., 2 C. P. D. 464. 

—_—_—__>___——. 


BOOK NOTICE. 


FRANK ON THE BANKRUPT ACT. 


The Bankrupt Act of 1867, as embodied in the Revised Stat- 
utes, consolidated with its amendments, including all 
subsequent amendatory and supplemental acts. Third 
Edition, with Notes. Compiled with the rules and 
index, by Nathan Frank, of the St. Louis Bar. St. 
Louis: The Central Law Journal, 1877. 

ae the practitioner who desires to have the Bank- 

rupt law, with the adjudications of the courts 
explanatory of the various provisions in a concise and 
accurate form, we know of no work equal, in every 
respect, to the one before us. The present edition 
gives the entire bankruptcy law as it now exists. All 
the various statutes upon the subject, the original act 
of 1867 and its amendments, together with the title 

‘* Bankruptcy ’’ in the Revised Statutes of the United 

States, are collected together and consolidated, so that 

the laws are presented as they should be read. 

Appended to those sections whose meaning has been 

passed upon by the courts are brief syllabi of the de- 

cisions, giving in a few words the points determined. 

The paragraphs containing these annotations are num- 

bered successively through the volume, for convenience 

of reference. The work of the editor seems to have 
been carefully and thoroughly done, and will be ap- 
preciated by those who have occasion to use his 
volume. The general orders in bankruptcy, promul- 
gated by the Federal Supreme Court, and a few neces- 
sary forms are appended. The index to the volume is 





| 


unusually excellent, and adds greatly to its value. | 


The work is well printed, on good paper, and we be- 
lieve it will be very favorably received by those of the 
profession interested in bankruptcy law. 
—_—— > 
BENCH AND BAR. 


It is said that the late Senator Morton 
hated his trade of hatter, but, to please his father, he 
learned it thoroughly. He made but one hat, however, 
and that was exceedingly well done. His son, Oliver, 
intends to study law as soon as he graduates at Yale, 
and will practice at Indianapolis. 


Judge E. G. Loring has tendered to the 
President his resignation as Judge of the Court of 
Claims, to take effect on the first of January. —— 
Loring is seventy-six years old and has been on the 
Court of Claims bench about twenty years. He resigns 
under the retiring act, and will receive full pay during 
the rest of his life. The President has nominated J. 
C. Bancroft Davis to fill the vacancy. 


The Prince of Wales is a lawyer, or rather, 
a barrister. He was called to the bara few years ago 
at his own desire and with the usual formalities, and 
took the oath prescribed on admission. He was at the 
same time made a Master of the Bench, the Benchers 
being the governing body of the Society of the Middle 
Temple. His portrait has recently been painted in the 
Bencher’s silken robe, and is to be placed in the noble 
old hall of the Middle Temple as a record of so note- 
worthy a circumstance as a Royal Prince’s entrance 
upon the legal profession. 

Jonathan Cogswell Perkins died at Salem, 
Mass., on the 12th inst., of heart disease. He was 
born at Ipswich, Mass., Nov. 21, 1809, was graduated 
from Amherst College, pursued his law studies at 
Harvard University, and was admitted to the bar in 
1835. He held for some years the position of Judge of 
the Court of Common Pleas of Massachusetts, and 
served in the State senate. He was best known, how- 
ever, as a law writer and commentator, the followin 
works among others having been edited and annota' 
by him: ‘ Chitty’s Criminal Law,” ‘** Chitty on Con- 
tracts,’’ nine volumes of Massachusetts Reports,“ Jar- 
man on Wills,’’ “Abbot on Shipping,” ‘* Daniell’s 
Chancery Practice,’’ ‘Collyer on Partnership,” 
* Chitty on Bills and Notes,” ‘“*Arnould on Insur- 
ance,” ‘* Angell on Water Courses,” ‘‘ Chitty on Plead- 
ings,’’ ** Williams on Executors,” ‘Sugden on Vend- 
ors,”’ ** Benjamin on Sales,’’ and several volumes of 
Chancery reports. His annotations were valuable and 
were highly spoken of by Charles Sumner and others, 


————____—_— 
CORRESPONDENCE. 


THE CONVICTION OF JOHN BOWMAN. 


To the Editor of the Albany Law Journal: 

S1r—I notice that a correspondent in the JOURNAL 
of the first instant makes inquiry for the facts in re- 
gard to the murder for which the boy, John Bowman, 
was convicted in this county, in 1812. I will say that 
this boy, less than ten years of age, was indicted for 
the murder of a small girl, his playmate. He killed 
her in a cruel manner with a club, and dragged the 
body to the bank of the river and covered it with 
brush to conceal it. It is said that the boy was some- 
what deficient in intellect, and that the provocation 
for killing the little girl was that she refused to play 
with him. There are persons still living here who can 
remember the trial, and probably the precise facts of 
the murder. The account of his trial and conviction, 
so far as the records in our county clerk’s office show, 
will be found in Burton’s History of Herkimer county, 
on pages 285 and 286. The boy was ably defended by 
the late Judge Daniel Cady, who was then one of the 
best lawyers in the State. Justice Van Ness was the 
judge who presided at the trial. 

I understand that while there seemed to be no doubt 
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in the minds of intelligent people at that time, who were 
informed of the facts. that the boy was guilty of the 
orime of murder, yet no one wanted him hanged, and 
the sentiment was universal in favor of a commu- 
tation of the sentence. For this purpose, as the Gov- 
ernor then had no power under the constitution or 
laws to commute the sentence, the Legislature was ap- 
plied to and the act was passed to ‘which your corre- 
spondent refers. Yours, S. EARL. 
Her«kimer, N. Y., December 5, 1877. 


5 Bae a 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down on Tues- 
day, December 11, 1877: 


Judgment affirmed, with costs— Kinsey v. Leggett; | 


First National Bank of Buffalo v. Alberger; First 
National Bank of Buffalo v. Wood; Griffin v. Salo- 
man; Story v. Saloman; Lawrence v. Palmer.—— 
Judgment reversed and new trial granted, costs to 
abide event — Miller v. Long Island Railroad Co.— 
Appeal dismissed, with costs — Sixth Avenue Railroad 
v. Gilbert Elevated Railroad.— Remittitur amended 
and motion denied— Allen v. Judson.— Order of 
General Term reversed and judgment ordered on ver- 
dict, with costs — Keeney v. Home Insurance Co.— 
Order reversed and motion to vacate order of arrest 
granted, with costs— Madge v. Puig.—— Order grant- 
ing new trial affirmed and judgment absolute for de- 
fendant on stipulation, with costs — King v. Greenway. 
— Judgment of General Term and decree of Surro- 
gate reversed and cause remitted for further hearing 
before the Surrogate, with costs of all parties to be 
paid out of the estate — Chamberlain v. McKibben. 
—— > ——_—_ 
NOTES. 


YHE current number of the Journal du Droit Inter- 
national Privé has several very valuable contribu- 
‘ions upon subjects of private international law. The 
drst (De la situation légale des sociétés étrangéres en 
Belgique), by Professor Namur, of the University of 
Liege, gives a resumé of the law of Belgium in rela- 
tion to foreign associations for the purposes of trade, 
both corporate and otherwise. Professor Guillard, of 
the University of Berne, concludes a series of articles 
on financial law, entitled La Bourse les agents de change 
et les opérations de Bourse dans les legislatwres des 
étrangers, and M. Mermilliod, a well-known Parisian 
avoué, furnishes an essay upon Agreed Valuation on 
Marine Insurance. An article upon American Nat- 
uralization Law, translated from the American Law 
Review, also appears. The summary of recent intelli- 
gence in relation to international jurisprudence as 
usual is extremely interesting.—— The Illinois State 
Bar Association holds its annual meeting at Spring- 
field, on the 3d of January next. The exercises ter- 
minate with a bar supper to be held at the Leland 
House. The entire bar of the State are invited to be 
present. 


There are new claimants for the property;the Supreme 
Court of the United States has awarded to Mrs. Gaines. 
Suit has been commenced in a United States court by 
certain individuals of German ancestry, who allege 
that in 1835, one John Michael Zimmerman died intes- 
tate in Louisiana, leaving a considerable amount of 
personal and real estate in that State, but left no legal 
representative there; that the plaintiffs are entitled to 
the property, a parcel of land on which is erected the 





St. Charles Hotel and the tract of land which has been 
the subject of controversy between the city of New 
Orleans and the defendant; 10,000 acres of land ad- 
joining Port Hudson and 23,000 acres upon which 
Baton Rouge is located, which were the subject of a 
Spanish grant in 1802, and were conveyed to Zimmer- 
man and his heirs. They charge that said defendant 
has, by a multiplicity of suits, without making plain- 
tiffs parties thereto, obtained judgments of ouster 
against the tenants, and allege that within the last 
year she has offered to compromise with said plaintiffs, 
thus recognizing their claim, and they have an equita- 
ble claim against her to remove the cloud upon their 
title, and they pray that defendant may be compelled 
to make to them quit-claim deeds, ete. 

A queer case is now on trial in St. Louis. A little 
girl, it is alleged, died from the effects of poison, the 
result of wearing striped stockings. The parents of 
the child sue the merchant who sold the stockings for 
$5,000. The defense admits the sale, but denies the 
efficacy of the remedies used for the eradication of the 
poison, even had it been in the coloring of the stock- 
ings. Chemists and medical experts are giving testi- 
mony pro and con, and the case is exciting a great deal 
of attention, not only from its novelty but from the 
general use by ladies and children of bright striped 
stockings similar to those worn by the child. 

Trial, by jury, says the London Standard, has ob 
tained barely ten years in Russia, and leads to curious 
results. A prisoner, after confessing his guilt in court, 
often finds the jury differ with him, a verdict of ‘* not 
guilty’ being returned. This arises, in part, from the 
rough-and-ready way in which a jury, especially if 
composed of peasants, will look at the prisoner and 
the whole circumstances, irrespective of evidence in 
particular. A notorious offender should be punished, 
a decent citizen should be acquitted, they think. They 
listen but little to the advocate’s eloquence, and fail 
to comprehend the need of him. ‘* What difference is 
there between paying an advocate and bribing a 
judge?”’’ they argue. Then, again, the Russian 
criminal law fixes minutely the punishment for each 
category of crimes, and leaves scarcely any latitude to 
the judge for extenuating circumstances and the like. 
Now, Russian juries have their own methods of look- 
ing at the various kinds of wrong-doing, and that 
which the code defines as very sinful indeed and 
deserving of transportation to Siberia, or penal servi- 
tude with hard labor may appear to the enlightened 
twelve a very minor offense, or no offense at all—a 
thing they would, under certain circumstances, do 
themselves. In many of these trials the jury will 
weigh its own plain common sense and kindly feeling 
for a fellow-creature against the clearest evidence, and 
will find the prisoner ‘“‘ Not Guilty.’’ In all cases of 
assaults, cruelty, or dishonest dealing in matters com- 
mercial the mind of a jury of Russian peasants inclines 
toward mercy. The position of women is so low in 
Russia that ‘‘husband’s rights”’ are alone recognized, 
and these include the privilege of enforcing his will by 
chastisement if necessary; and vo jury will convict 
unless the assault has been one of a serious kind 


indeed. Juries of all classes are, however, very severe 
in cases of ‘‘crimes against the Deity,’”’ as they are 
called. In conclusion, it must be borne in mind that 
the minister at St. Petersburgh has all but unlimited 
wers, and the so-called ‘‘independence of the 
udges’’ exists only in name. 
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CURRENT TOPICS. 


tT nomination of Mr. John Baxter to be United 

States Circuit Judge of the Fifth Circuit, com- 
posed of the States of Michigan, Ohio, Kentucky and 
Tennessee, was confirmed by the Senate previous to 
adjournment. The opposition to his confirmation, 
which at one time seemed quite strong, disappeared 
when the final vote was taken. This result is grati- 
fying, as the vacancy was one that needed to be 
filled, and the nominee was in every respect well 
fitted to fill it. The nomination of Mr. J. C. Ban- 
croft Davis to the place on the Court of Claims 
bench, made vacant by the retirement of Judge 
Loring, was also confirmed. 


The Supreme Court of the United States is dis- 
posing of the business before it with considerable 
diligence. Previous to the coming of Judge Har- 
lan, about a dozen cases a week were finally passed 
upon in addition to the motions determined, which 
numbered about as many as the cases. The addition 
of another judge will enable the court to do some- 
what more than heretofore, but it is said that legis- 
lation is required to relieve it from an overpressure 
of business, and Congress is urged to pass, at its 
present session, the bill of Judge Davis, or some 
measure of similar character. 


The law relating to the competency of witnesses 
has in this State undergone great changes dur- 
ing the past thirty years. But a little while ago 
almost every one who would naturally know the 
facts in relation to any matter was liable to be dis- 
qualified from testifying about it on account of the 
supposed temptation there was for him to speak 
untruly, or for some other equally weighty reason. 
But in 1848 the Code of Procedure removed in 
civil cases the ban of incompetency from one class of 
persons interested in the event of the action, and 
partially from another — parties to the action. But 
the privilege in respect to parties only went to the 
extent of permitting either party to call his antago- 
nist, and if the person called should testify to any 
matter not in response to his direct examination, 
the other party might then himself testify as to the 
same matter. This was as far as the framers of the 
Code dared to go. 


A few years afterward an amend- 


Vor. 16.— No. 25. 





ment was made permitting a party to testify in his 
own behalf. This experiment worked so well in 
respect to civil actions, none of the evils feared hav- 
ing accompanied it, that it was thought well to 
adopt a like rule in criminal procedure, and allow a 
prisoner on trial to testify in his own behalf. Then 
husband and wife were made competent witnesses 
for and against each other in most cases. These 
latter changes have proved beneficial, and we think 
no one would be wi'ling to have the old rules restored. 
Another rule as to competency has, under section 832 
of the new Code, followed the others mentioned into 
oblivion, namely, that disqualifying a convicted 
felon. This disability, like a deprival of the right 
of franchise, was imposed as a penalty upon the con- 
vict, but it could in no way harm him, while it was 
almost certain to harm some innocent person who was 
in need of his testimony. In such cases the gov- 
ernor could restore competency, but to have this done 
was troublesome, and involved expense and time. Be- 
sides, occasions occurred when the necessary witness 
was yet in prison, and the public interests forbade the 
executive action essential to make him competent. 
It may seem a dangerous innovation to permit a 
felon in State’s prison to appear as a witness, but 
we are sure the good resulting from a law rendering 
such an event possible, will by ten-fold exceed the 
harm, and, indeed, we imagine that no harm at all 
will be done. 


Mr. Lynde has introduced into the House of Rep- 
resentatives a bill providing ‘‘that whenever an 
action or suit shall be commenced for the foreclos- 
ure of a mortgage upon any real estate, to which 
action or suit the United States are or may be a 
party, by reason of any lien or other claim upon 
such real estate, which shall have attached or ac- 
crued subsequent to the making of such mortgage, 
it shall be the duty of the United States attorney 
for the district in which such real estate is situated, 
upon being served with process in such action or 
suit, to appear therein for the United States.” The 
necessity for such a provision arises from the fact 
that the United States is not subject to an action, 
and because there is no way to cut off a lien by 
judgment or morigage in favor of the United States, 
unless the United States shall appear. The pro- 
priety of such a statute as that proposed by Mr. 
Lynde would seem to be obvious, and we hope that 
it will, in due time, be enacted. 


A curious story comes from Colorado, which, if 
true, indicates a degree of lawlessness that we have 
thought impossible, even in the border States and 
territories. One of the judges of that State, who 
attempted to hold a court in a locality where such 
an institution does not seem to be welcome, was 
commanded to desist by an individual said to be a 
deputy sheriff, and who pretended to be acting un- 
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der the authority of what he said was a warrant 
commanding the judge to deliver up the books and 
seal of the court and discontinue all proceedings. 
The judge ordered this individual to sit down, and 
threatened him with arrest if he did not do so. The 
answer was an attack upon the judge by the pre- 
tended officer, who struck him, and also fired a 
pistol at him. A general riot followed, but the 
judge was able to secure the records and seal of the 
court. Application has been made to the governor 
for assistance in restoring order in the troubled dis- 
trict, and it is to be hoped that the court may be 
soon able to resume its sitting in safety. 


Our English brethren have a vast deal of trouble 
with their new system of procedure, which appears 
to be full enough of technicalities to satisfy the 
sharpest kind of a lawyer. One of the legal jour- 
nals says that, at present, the rules are so perplexing 
and uncertain that it is impossible for a solicitor to 
take almost any step without danger of making a 
fatal mistake. We imagine the difficulties which 
annoy the profession and litigants come not so much 
from the new practice itself as from a disposition on 
the part of some of the judges to construe it in such 
a way as to make it unpopular. This was our ex- 
perience in this State when the Code of Procedure 
first went into effect. A few of the judges who did 
not approve of it gave considerable trouble to those 
who practiced before them, by adopting principles 
of construction which embarrassed the operation of 
the statute. The Code, however, survived these 
covert attacks upon it, and later decisions by judges 
who favored it removed all the difficulties which 
had been raised by the earlier ones. When the new 
Code now in force came into effect there was no 
judicial antagonism to it, but a willingness to give 
it a fair trial. We have little trouble, therefore, in 
the practical carrying out of its provisions, for 
counsel and courts alike do all that is possible to 
make them work harmoniously. Another thing 
which undoubtedly leads the English profession to 
believe that their new practice does not work well, 
is the circumstance that the courts do not dispose 
of the business brought before them as rapidly as it 
accumulates. This results, not from errors in the 
system of procedure, but from the increase of busi- 
ness which that system has induced, and which the 
courts, as at present constituted, are unable to 


manage. 


The law which was enacted in this State last win- 
ter for the purpose of preventing the perpetration 
of frauds upon farmers by the negotiation of notes 
given for worthless patent-rights, having been 


shown, by the decision of the Supreme Court of 
Michigan upon a similar statute, to be of doubtful 
constitutionality, it will be well enough for the 
coming legislature to attempt to check the evil, 





which is aimed at, by some statute which will not 
be open to the objection of unconstitutionality. 
The matter is one of difficulty. A statute which 
would permit the defense of fraud to be set up 
against an innocent holder of a promissory note 
would put an end to the circulation of promissory 
notes fraudulently obtained, but such statute would 
be likely to encourage as much fraud as it would 
prevent, and is therefore not to be thought of. We 
think, however, that most if not all the “ patent note ” 
and other business of like nature might be stopped 
by a simple amendment to the law relating to costs. 
In suits brought upon promissory notes, it should 
be provided that if the defendant shall set up and 
establish fraud in the inception or negotiation of 
the note, the plaintiff shall recover no costs against 
him. This will leave the plaintiff a right to recover 
his debt if he is a bona jide holder for value, and 
will enable the defendant to litigate that question 
without the danger, if unsuccessful, of having to 
pay a heavy sum for endeavoring to protect himself 
from the consequences of a harsh rule of law. The 
law proposed has this advantage over the one now 
on the statute book, that it covers every device 
which scoundrels may resort to, to procure negoti- 
able paper instead of being limited to notes given 
for patent rights. 
ecnieennitlaibantaaat 
NOTES OF CASES. 

Y tage case of The Victor Sewing Machine Oo. v. Har- 

dus, decided in the First District Appellate Court 
of Illinois, on the 14th of last month, and reported 
1 Chic. L. J. 63, arose upon one of the well-known 
contracts for the sale of a sewing machine, which 
are familiar to the inferior courts of the country, 
but which seldom come into courts of record. The 
transaction in this case was the usual one. A sew- 
ing machine agent offered a machine for sale to a 
Norwegian woman, who understood the English 
language imperfectly, and was unable to read it. 
By dint of promises to furnish work by which she 
could earn sufficient to pay for it, he induced her to 
agree to purchase the machine. He then produced 
the contract which was in terms one of lease, by 
the woman from the company, without any agree- 
ment to give title, and induced her to sign it. The 
writing contained a statement printed across it, that 
‘*any contract made with any agent differing in any 
respect from the terms of this lease, will not be 
binding upon” the company. There were blanks 
necessary to be filled out, to make the instrument 
complete when the statement was placed across it. 
The woman made some payments, and not being 
able to procure work from the company, was unable 
to complete the amount she was to pay. A collector of 
the company, by threatening her with imprisonment, 
compelled her to give up the machine. She then 
brought acticu in trover to recover its value. The 
court held that the possession of the machine by 
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the agent, with authority to dispose of it, carried with 
it the presumption that he was authorized to dispose 
of it upon any terms not unusual, that the notice in 
the agreement limiting his authority did not not do 
so, inasmuch as the agreement was on its face not 
complete, but contained blanks that might be filled 
out with such a contract as the woman understood 
she had made, and that, as making the paper con- 
clusive evidence of the contract would sanction the 
perpetration of fraud upon the woman, parol evi- 
dence was admissible to show the true circumstances, 
and a judgment against the company was affirmed. 
The Supreme Court of Minnesota in Domestic Sew- 
ing Machine Co. v. Anderson, 15 Alb. L. J. 64, dis- 
poses of a similar case by holding that the contract 
of sale being perfected before the lease, as it is 
called, is executed, the latter instrument is invalid 
for want of consideration. 


In Stone v. C. N. W. R. R. Oo., decided by the 
Supreme Court of Iowa at the October (1877) Term, 
plaintiff purchased of defendant, at Clinton, a ticket 
to Sioux City, a station on another railroad. The 
ticket contained two coupons, one for use on de- 
fendant’s railroad, and the other for use on the other 
one. Plaintiff entered one of defendant’s trains, 
and presented his ticket to the conductor, who 
punched it to indicate that it had been used, and 
gave plaintiff a conductor’s check. Before plaintiff 
reached the point where he was to leave defendant’s 
road, he left the train, and afterward took another 
train from the same place to continue his journey. 
He presented the conductor’s check and punched 
ticket to the conductor on the second train, who re- 
fused to receive them for fare, and ejected plaintiff 
at a station where the train stopped. Plaintiff then 
purchased a ticket at that station, and entered the 
same train, but the conductor refused to permit him 
to ride unless he paid his fare from the place where 
he had originally entered the train to the station 
where he had purchased his ticket, and again ejected 
him. The court held that the conductor was justi- 
fied in ejecting plaintiff from the train in the first 
instance, and was also justified in refusing to let 
him ride on the train after he had procured a ticket 
at the station where he was put off. The first propo- 
sition is supported by many authorities, being in 
accordance with the rule that when a passenger who 
has purchased a ticket has elected the train upon 
which he is to proceed to his destination, he can- 
not leave that train after it has commenced its 
journey, and enter a subsequent one without again 
paying fare. Hamilton v. N. Y. 0. R. R. Co. 51 


N. Y. 100; McClure v. P. W. and B. R. R. Oo., 34 
Md. 5382; 6 Am. Rep. 345; Dietrich v. Penn. R. R. 
Oo., 71 Penn. St. 482; 10 Am. Rep. 711; Cheney v. 
B. & M. R. R. Co., 11 Metc. 131. The latter propo- 
sition does not seem to be as well sustained. The 
case of O’Brien v. B. & W. R. R. Co., 15 Gray, 20, 





which is cited in support of it, holds that when a 
conductor has ejected a person from a train for a 
refusal to pay fare, he is not bound to let him ride 
if he again enters the train and offers to pay fare. 
The court there say: ‘‘After being rightfully ex- 
pelled from the train, he could not again enter the 
same cars and require the defendant to perform the 
contract he had broken.” But in the principal case, 
by the sale of the second ticket, defendant made a 
new contract with plaintiff to carry him on any 
train that plaintiff should elect. The court say 
that he was entitled to ride on any other train than 
the one he had been ejected from. We cannot see 
any good reason for excepting that one, if the de- 
fendant, when selling plaintiff the ticket, did not 
do so. 


In the case of Pettis v. Johnson, recently decided 
by the Supreme Court of Indiana, it is held that a 
municipal corporation has no power to authorize the 
owner of a lot to erect a stairway extending into a 
public street or alley, that such a structure when 
extending into the street is a purpresture, and is 
per se a nuisance, and that, therefore, a person can- 
not gain by prescription the right to continue it, 
That any encroachment upon the public highway is 
& nuisance, and abatable as such, is sustained by 
numerous cases. It is not enough that the public 
have sufficient space left for the necessary uses of 
the highway. They are entitled to the entire space 
set apart for that purpose. In Reginav. Un. King. 
Tel. Co., 31 L. J. 167, where telegraph posts on the 
outer edge of a highway were held nuisances, the 
court say: ‘‘It is enough that the posts stand in the 
way of those who may choose to go there.” See, 
also, King v. Wright, 3 B. & Ad 681, where it is said: 
“T am strongly of opinion when I see a space of fifty 
or sixty feet, through which a road passes between 
inclosures set out under act of Parliament, that 
unless the contrary be shown, the public are entitled 
to the whole of that space, although from motives 
of economy, perhaps, the whole of it has not been 
kept in repair.” Also, Rex v. Lord Grosvenor; 2 
Starkw. 511; Queen v. Betts, 16 Q. B. 1022, where 
it is held that ‘‘ any permanent or habitual obstruc- 
tion in a public street or highway is an indictable 
nuisance, although there be room enough left for 
carriages to pass.”” Chamberlain v. Enfield, 43 N. 
H. 856; People v. Cunningham, 1 Den. 542; Davis 
v. Mayor, etc., 14 N. Y. 524; Rew v. Jones, 3 Campb. 
230; Dickey v. Maine Tel. Co., 46 Me. 483; Wright 
v. Saunders, 65 Barb. 214; Commonwealth v. King, 
13 Metc. 115. The rule that there can be no pre- 
scription for a public nuisance is well established. 
Mills v. Hall, 9 Wend. 315; Rhodes v. Whitehead, 27 
Tex. 304; Regina v. Brewster, 8 Up. Can. (C. B.) 208; 
Taylor v. People, 6 Park. Cr. 8363; Commonwealth v. 
Upton, 6 Gray, 475. See, further, Wood on Nui- 
sances, 744. 
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INTERNATIONAL EXTRADITION. 
BY SAMUEL T. SPEAR, D. D. 


1864 the Captain-General of Cuba, through the 

Spanish minister at Washington, requested Sec- 
retary Seward to order the delivery of one Arguelles, 
a Spaniard, who had been governor of a district in 
Cuba, and, in the request, was charged with a gross 
violation of the laws of Spain in respect to the slave 
trade, and, as alleged, had fled to New York with a 
large sum of money obtained as the fruit of his 
crime. Secretary Seward, under the sanction of 
the President, ordered the arrest and delivery, as an 
act of executive power, without any treaty with 
Spain providing for it, and without any law of the 
United States giving the authority. Arguelles was 
arrested and so summarily taken out of the country 
that there was no opportunity to interpose any ju- 
dicial process for his relief. 

The Senate of the United States requested the 
President to inform the Senate whether such a 
delivery had been made, and, if so, under what 
authority of law or treaty it was done. The Presi- 
dent, in his reply, transmitted a report from Secre- 
tary Seward, in which the latter said: 


[* 


“There being no treaty between the United States 
and Spain, nor any act of Congress directing how 
fugitives from justice in Spanish dominions shall be 
delivered, the extradition in the case referred to in 
the resolution of the Senate is understood by this 
department to have been made in virtue of the law 
of nations and the Constitution of the United States. 
Although there is a conflict of authorities concern- 
ing the expediency of exercising comity toward a 
foreign government by surrendering at its request 
one of its own subjects charged with the commis- 
sion of crime within its territory, and although it 
may be conceded that there is no national obliga- 
tion to make such a surrender, unless it is acknowl- 
edged by treaty, or by statute-law, yet a nation is 
never bound to furnish asylum to dangerous crimi- 
nals who are offenders against the human race; and 
it is believed that, if in any case the comity could 
with propriety be practiced, the one which is under- 
stood to have called forth the resolution furnished 
a just occasion for its exercise.” McPherson’s His- 
tory of the Rebellion, p. 355. 


Whether this procedure is to be justified depends 
upon the question whether it rested on any legal 
authority. There being no such authority, either 
by treaty or by any law of Congress, reference was 
made to ‘‘the law of nations and the Constitution 
of the United States,” as the basis of the proced- 
ure. There is not a syllable in the Constitution 
that, independently of treaty stipulations, has the 
remotest relation to the extradition of fugitives 
charged with the commission of crime in other 
countries. Was the act authorized by ‘‘ the law of 


nations,” as acknowledged and accepted by the 
United States? If not, then it was absolutely with- 
out any legal authority; and if so, then, whatever 





may have been the guilt of Arguelles, the act sinks 
to the level of official kidnapping. 

Mr. Wheaton, in his Elements of International 
Law (Lawrence’s edition, 1863), p. 232, mentions 
Grotius, Heineccius, Burlamaqui, Vattel, Ruther- 
forth, Schmelzing and Kent, as holding ‘‘ that, ac- 
cording to the law and usage of nations, every sov- 
ereign State is obliged to refuse an asylum to indi- 
viduals accused of crimes affecting the general 
peace and security of society, and whose extradition 
is demanded by the government of that country 
within whose jurisdiction the crime has been com- 
mitted.” He also names Puffendorf, Voet, Martens, 
Kluber, Leyser, Kluit, Saalfield, Schmaltz, Mitter- 
meyer and Heffter as maintaining that ‘‘the extra- 
dition of fugitives from justice is a matter of im- 
perfect obligation only, and, though it may be 
habitually practiced by certain States as the result 
of mutual comity and convenience, requires to be 
confirmed and regulated by special compact, in or- 
der to give it the force of an international law.” It 
is, perhaps, sufficient to say in regard to these 
authorities, all of whom are foreigners with the ex- 
ception of Kent, that their conflict of opinion shows 
that the principle of extradition, viewed irrespect- 
ively of treaty stipulations, has never been so es- 
tablished in the practice of European nations as to 
entitle it to be regarded as an international law. 
These nations in modern times dispose of the ques- 
tion by treaties; and this shows that, whatever may 
have been their earlier practice, they do not now 
recognize any obligation to surrender fugitive crimi- 
nals to one another, except as the same is provided 
for in this way. We, hence, conclude, without 
going into a lengthy discussion of this point, that 
there is not now in Europe, if there ever were, any 
international law of extradition beyond that which 
treaties create and prescribe. If there were, it 
would not be operative in and binding upon the 
United States, except as the Government thereof 
may have seen fit to adopt it. 

As a matter of fact, it is not and never has been 
the practice of the United States Government either 
to demand or surrender fugitive criminals, except 
where the right has been secured and the obligation 
imposed by treaty. The general usage of the coun- 
try gives no support to the theory of extradition on 
the ground of either comity or international law. 
It rather contradicts and excludes such a theory. 

In 1873 the Belgian Minister requested the Uni- 
ted States to deliver up Carl Vogt, in the absence 
of any treaty of extradition with Belgium. To this 
request Mr. Bancroft Davis, the then Acting Secre- 
tary of State, replied as follows: ‘‘The authority of 
the Executive to abridge personal liberty within the 
jurisdiction of the United States, and to surrender 
a fugitive from justice, in order that he may be 
taken from their jurisdiction, is derived from the 
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statutes of Congress, which confer that power only 
in cases where the United States are bound by 
treaty to surrender such fugitives, and have a re- 
ciprocal right to claim similar surrender from an- 
other power. I am, therefore, constrained to decline 
to comply with your request for the surrender of 
Carl Vogt.” Foreign Relations of the United 
States, 1873, Vol. I, p. 81. 

The extradition provision in the treaty of 1794 
with Great Britain was limited to the period of 
twelve years; and hence, after 1806, it ceased to be 
operative, and no similar stipulation was entered 
into until the ratification of the Ashburton treaty 
of 1842. An application was, however, made in 1840 
to the President, requesting the delivery of George 
Holmes, a naturalized citizen of the United States, 
charged with having committed murder in Lower 
Canada. The President declined to comply with 
the request, assigning as the reason that, in the ab- 
sence of a treaty, he had no power to order the 
delivery. Holmes being then in Vermont, an appli- 
cation was made to the governor of that State, who 
issued his warrant of arrest; and Holmes, being in 
the custody of the sheriff, applied to the Supreme 
Court of Vermont for a writ of habeas corpus, to test 
the legality of his imprisonment. The court granted 
the writ, and, after hearing the case, held that he 
was lawfully restrained of his liberty. A writ of 
error was then taken to the Supreme Court of the 
United States; and, the court being equally divided 
on the question of jurisdiction over the case, the 
writ was dismissed, Four of the judges expressed 
the opinion that ‘‘ the power.to surrender fugitives 
who, having committed offenses in a foreign coun- 
try, have fled to this for shelter, belongs, under the 
Constitution of the United States, exclusively to the 
Federal Government, and that the authority exer- 
cised in this instance by the governor of Vermont is 
repugnant to the Constitution of the United States.” 
This led the Supreme Court of Vermont to review 
its decision, and discharge Holmes on habeas corpus. 
Holmes v. Jennison, 14 Pet. 540, and He parte Holmes, 
12 Vt. 631. A similar opinion, in The People ex rel. 
Francis C. Barlow v. Curtis, 50 N. Y. 321, was ex- 
pressed by the Court of Appeals of New York. 

In 1793 Mr. Genet, the Minister of the French 
Republic, made a request for the delivery of several 
persons who were citizens of France, to which Mr. 
Jefferson, in his letter of September 12, 1793, thus 
replied: ‘‘The laws of this country take no notice 
of crimes committed out of their jurisdiction. The 
most atrocious offender, coming within their pale, 
is received by them as an innocent man, and they 
have authorized no one to seize or deliver him. The 
evil of protecting malefactors of every dye is sensi- 
bly felt here, as in other countries; but, until a 
reformation of the criminal codes of most nations, 
to deliver fugitives from them would be to become 
their accomplices. The former is viewed, therefure 





as the lesser evil. When the consular convention 
with France was under consideration, this subject 
was attended to; but we would agree to go no fur- 
ther than is done in the ninth article of that instru- 
ment, where we agree mutually to deliver up cap- 
tains, marines, sailors, and all other persons being 
part of the crew of the vessels, etc. Unless, tliere- 
fore, the persons before named be a part of the crew 
of some French vessel, no power in this country is 
authorized to deliver them up; but, on the contrary, 
they are under the protection of the laws.” Ameri- 
can State Papers, vol. 1, p. 175. 

In 1791 Governor Pinckney, of South Carolina, 
requested President Washington to demand of the 
Governor of Florida the surrender of certain per- 
sons who, having committed offenses in South 
Carolina, had taken refuge in Florida. The ques- 
tion was referred to Mr. Jefferson, who was then 
Secretary of State; and in his letter to the Presi- 
dent, of November 7th, 1791, he said: ‘ England 
has no convention with any nation for the surren- 
der of fugitives from justice, and their laws have 
given no power to the executive to surrender fugi- 
tives of any description. They are, accordingly, 
constantly refused, and hence England has been the 
asylum of the Paolis, the La Motte’, the Calonnis, 
in short, of the most atrocious offenders as well as 
of the most innocent victims who have been able to 
get there. The laws of the United States, like those 
of England, receive every fugitive, and no authority 
has been given to our executives to deliver them up. 
If, then, the United States could not deliver up to 
General Quesnada fugitives from the laws of his 
country, we cannot claim as a right the delivery of 
fugitives from us. And it is worthy of consideration 
whether the demand proposed to be made in Gov- 
ernor Pinckney’s letter, should it be complied with 
by the other party, might not commit us disagree- 
ably, and perhaps dishonorably.” Clarke on Extra- 
dition, sec. ed., p. 34. 

A still earlier case, occurring in 1784, before the 
adoption of the Constitution, was that of Chevalier 
de Longchamps, who was indicted in Philadelphia 
for ‘threatening bodily harm to M. Marbois, the 
Consul-General of France in the United States, and 
Secretary to the French Legation, and also for an 
assault upon him.” Having appeared in the uni- 
form of a French officer and called himself such, 
the Minister of France demanded that he should be 
delivered up that he might be sent to France for 
trial and punishment. The court before which the 
indictment was brought, being informed of this de- 
mand, had two questions to decide. One was 
whether the prisoner could be lawfully delivered 
up, which was answered in the negative. The other 
was whether, if he could not be delivered up, he 
could be imprisoned until the King of France should 
declare the reparation satisfactory ; and this also was 
answered in the negative. Being convicted on both 
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counts of the indictment, he was punished by fine 
and imprisonment under American laws but not 
surrendered to the French government. Respublica 
v. Longchamps, 1 Dall, 120. 

These cases show that the international surrender 
of fugitive criminals, except as provided for by 
treaty, has no basis and no sanction in the usage of 
the United States. The usage, so far as there is 
any, is to the contrary effect. 

Congress, in 1848, passed its first law on this sub- 
ject, which, being supplemented by the acts of June 
22nd, 1860, of March 3rd, 1869, and of June 19th, 
1876, constitutes the law of the United States in 
respect to international extradition. The only cases 
to which this law, by its express terms, is applica- 
ble, are those arising under treaties. The obvious 
implication is that there are no other cases of such 
extradition. The power to pass such a law rests 
upon that provision of the Constitution which au- 
thorizes Congress “to make all laws which shall be 
necessary and proper for carrying into execution” 
all powers vested ‘‘in the Government of the United 
States, or in any department or officer thereof.” 
The treaty power given to the President, subject in 
its exercise to the advice and consent of the Senate, 
is one of these powers; and there can be no doubt 
that it extends to treaties of extradition with foreign 
nations. This, as Attorney-General Cushing de- 
clared in the case of a deserter from the Danish ship 
Sago, 6 Op. Att.-Gen., 155, is the source from which 
Congress derives its authority to enact a law for the 
delivery of criminal fugitives from other countries. 
The framers of the Constitution seem to have re- 
garded the whole question as being covered by the 
treaty power, and hence made no other provision in 
regard to it. And if Congress be thus limited in 
its power, what reasonable pretense can there be for 
the theory that the President, with no treaty and 
no law giving him the authority, has the power to 
order the arrest and delivery of a fugitive criminal 
from another country ? 

The Attorney-Generals of the United States have 
been frequently called upon to express their official 
opinions on various points connected with interna- 
tional extradition. One of the earliest of these 
opinions was given by Attorney-General Lee in 1797, 
in the case of William Jones, 1 Op. Att.-Gen., 68, in 
which he said: ‘‘If a demand were formally made 
that William Jones, a subject and fugitive from 
justice, or any of our own citizens, heinous offend- 
ers within the dominion of Spain, should be de- 
livered to their government for trial and punish- 
ment, the United States are in duty bound to com- 
ply; yet, having omitted to make a law directing 
the mode of proceeding, I know not how, accord- 
ing to the present system, a delivery of such of- 
fender could be effected. To refuse or neglect to 
comply with such a demand may, under certain cir- 





cumstances, afford to the foreign nation just cause 
for war.” The United States at the time had no 
extradition treaty with Spain, and hence the whole 
question was simply one of comity, which Attorney- 
General Lee regarded as equivalent to an interna- 
tional obligation. He saw no way of discharging 
the duty in the then existing state of the law, and 
hence suggested the expediency of enacting a law 
to remedy the difficulty. 

Attorney-General Wirt, in Sullivan’s Case, 1 Op. 
Att.-Gen., 509, in 1821 went into a thorough ex- 
amination of the question; and the result to which 
he came was stated as follows: ‘‘ The truth seems 
to be that this duty of delivering up criminals is so 
vague, is of so imperfect a nature as an obligation, 
is so inconveniently incumbered in practice by the 
requisition that the party demanded shall have been 
convicted on full and judicial proof, or such proof 
as may be called for by the nation on whom the 
demand is made, and the usage to deliver or refuse, 
being perfectly at the option of each nation, has 
been so various, and consequently so uncertain in 
its action, that these causes combined have led to 
the practice of providing by treaty for all cases in 
which a nation wishes to give herself a right to call 
for fugitives from her justice.” The demand in 
this case was made by Great Britain without any 
extradition treaty, and the Attorney-General held 
that there was no obligation to comply with it. He 
added the expression of an opinion that, even if 
there were such an obligation under the law of na- 
tions, ‘‘ still the President has no power to make 
the delivery,” since he can derive this power only 
from treaties or from acts of Congress, neither of 
which then contained any provision giving him such 
authority. 

In the Case of two Portuguese Seamen, 2 Op. Att.- 
Gen., 559, whose delivery was requested by the King 
of Portugal, Attorney-General Taney said: ‘ There 
is no law of Congress which authorizes the Presi- 
dent to deliver up any one found in the United 
States, who is charged with having committed a 
crime against a foreign nation; and we have no 
treaty stipulations with Portugal for the delivery of 
offenders. In such a state of things it has always 
been held that the President possesses no authority 
to deliver up the offender.” So, also, in reference 
to the Application of Chevalier Huygens, 2 Opp. Att.- 
Gen., 452, he said: ‘‘As there is no stipulation by 
treaty between the two governments for the mutual 
surrender of fugitives from justice, I think the 
President would not be justified in directing the 
surrender of the person on whom a part of the 
stolen articles may have been found, in order that 
he may be brought to trial in the country where he 
is supposed to have committed the robbery.” 

In De Witt’s Case, 3 Op. Att.-Gen., 661, Attorney- 
General Legaré said: “The President is not con- 
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sidered as authorized, in the absence of any express | expressed in his Commentaries, third edition, vol. 1, 


provision by treaty, to order the delivering up of 
fugitives from justice.” 

In Wing’s Case, 6 Op. Att.-Gen., 85, Attorney- 
General Cushing, after referring to the cases for ex- 
tradition specified in the treaty of 1842 with Great 
Britain, and remarking, that larceny, the offense 
charged against Wing, was not embraced in the 
list, proceeded to say: “It is, therefore, in these 
cases only that, by treaty, either government can 
claim the extradition of fugitives taking refuge in 
the dominions of the other. It is the settled politic 
doctrine of the United States that, independently of 
special compact, no State is bound to deliver up 
fugitives from the justice of another State. * * * 
I am, therefore, of opinion that to grant the present 
application would be contrary to true doctrines of 
international law.” So, also, in Hamilton’s Case, 6 
Op. Att.-Gen., 431, Attorney-General Cushing said: 
‘*Tt is the established rule of the United States, 
neither to grant nor to ask for extradition of crim- 
inals, as between us and any foreign government, 
unless in cases for which stipulation is made by ex- 
press convention.” 

These opinions are very far from sustaining the 
position assumed by Secretary Seward in ordering 
the surrender of Arguelles to the Spanish authorities. 
Only one of them, that of Attorney-General Lee, 
given in 1797, claims that extradition, in the ab- 
sence of treaties, has any basis in the law of nations; 
and even he did not hold that the duty could be 
discharged by the executive department of the Gov- 
ernment, unless it was expressly empowered for this 
purpose by the legislative action of Congress. 

The question of international extradition has fre- 
quently come before the courts of this country; and, 
with a single exception, the opinions expressed are 
unanimous to the effect that there is no obligation 
to surrender fugitive criminals, except as provided 
for by treaty stipulations. Chancellor Kent, In the 
Matter of Daniel Washburn, 4 Johns. Ch. 105, who 
was charged with theft in Canada, and brought 
before him on habeas corpus in 1819, expressed the 
following opinion: ‘‘It is the law and usage of 
nations, resting on the plainest principles of justice 
and public utility, to deliver up offenders charged 
with felony and other high crimes, and fleeing from 
the country in which the crime was committed, into 
a foreign and friendly jurisdiction. When a case of 
that kind occurs, it becomes the duty of the civil 
magistrate, on due proof of the fact, to commit the 
fugitive, to the end that a reasonable time may be 
afforded for the Government here to deliver him 
up, or for the foreign government to make the re- 
quisite application to the proper authorities for his 
surrender. * * * Whether such offender be a 


subject of the foreign government, or a citizen of 
this country, would make no difference in the ap- 
plication of the principle.” A similar opinion is 





p. 36. 

Chancellor Kent is very high authority; yet the 
doctrine here stated is not supported, but rather 
expressly contradicted by the judiciary of the coun- 
try. In The Commonwealth v. Deacon, 10 Serg. & 
Rawle, 125, Chief Justice Tilghman, of the Supreme 
Court of Pennsylvania, had occasion, in 1823, to 
consider this subject; and after an elaborate review 
of the opinions of ‘‘ respectable authors, the practice 
of nations and judicial decisions,” he came to the 
following conclusion: ‘‘Upon the whole, the 
safest principle seems to be that no State has an 
absolute and perfect right to demand of another 
the delivery of a fugitive criminal, though it has 
what is called an imperfect right, that is, a right to 
ask it as a matter of courtesy, good will and mutual 
convenience. But a refusal to grant such request 
is no just cause of war.” The mere right to ask 
the delivery, which is the only right conceded by 
the chief justice, is really no right at all, since it 
imposes no obligation. 

In The United States v. Davis, 2 Sumn. 482, Jus- 
tice Story, in stating the opinion of the court said, 
in 1837: “ We are of opinion that, under the cir- 
cumstances established in evidence, there is no 
jurisdiction in this case.” In answer to the sugges- 
tion of the district judge, that Davis should be re- 
manded to the foreign government for trial, Justice 
Story remarked: ‘‘That he had never known any 
such authority exercised by our courts, except 
where the case was provided for by the stipulations 
of some treaty. He had great doubts whether, 
upon principles of international law and independ- 
ent of any statutable provisions or treaty stipula- 
tions, any court of justice was either bound in duty, 
or authorized in its discretion, to send back any 
offender to a foreign government whose laws he 
was supposed to have violated.” The district judge 
assented to this view, and the prisoner was dis- 
charged, 

In the Case of Jose Ferreira Dos Santos, 2 Brock. 
493, Judge Barbour, who was subsequently ap- 
pointed as one of the justices of the Supreme Court 
of the United States, remarked that the solution of 
the question presented to the court depended upon 
that of two others: ‘‘1. Has a nation, whose citizen 
or subject commits a crime within its own jurisdic- 
tion, and is afterward found within that of an- 
other, a right by the law of nations, upon its de- 
mand, to have him delivered up by that other, for 
the purpose of being tried where the crime was 
committed? 2. If such right exists, have the judi- 
cial officers of the United States, supposing the 
evidence to be sufficient, any authority to act in 
relation to it as auxiliary to the executive depart- 
ment?” Both of these questions were considered at 
large, and both answered in the negative. Judge 
Barbour, in the conclusion of his deliverance, said: 
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“T am of opinion that, without a treaty stipulation, 
this government is not under any obligation to sur- 
render a fugitive from justice to another govern- 
ment for trial, and that, as a judicial officer of the 
United States, I have no authority whatever, either 
to arrest or detain, with a view to such surrender.” 
The United States had no extradition treaty with 
Portugal; and hence the prisoner, who was a Portu- 
guese subject, was at once discharged. This case 
occurred in 1835. 

In The Matter of the British Prisoners, 1 Woodb. 
& Minot, 66, which, in 1845, came before the 
United States Circuit Court for the first circuit, 
Judge Woodbury, after stating the facts of the 
case, proceeded to say: ‘‘It was then a proper 
case, and one expressly enumerated under the stip- 
ulations of the treaty of 1842 for the surrender of a 
supposed offender. But without such a stipulation, 
however fit it might seem in comity or morals to 
surrender citizens of other countries to answer for 
offenses committed at home against their own laws, 
it is usually considered that there is no political 
obligation under the laws of nations to do it.” 

In Adriance v. Lagrave, 59 N. Y. 110, Chief 
Justice Church, in stating the opinion of the Court 
of Appeals, said: “It was formerly very much 
questioned among jurists whether the surrender of 
fugitives from justice, by one government to an- 
other, was a duty or obligation imposed by the law 
of nations or depended upon courtesy or comity, 
which might, or not, be exercised at the pleasure 
of each government without cause of complaint. 
In this country, and in England at least, it has 
been substantially settled that no such duty exists; 
and in practice it is believed that in nearly all 
countries neither demand nor surrender is now 
made, except in obedience to treaty stipulations.” 
So, also, in The Matter of Meteger, 5 How. 176, the 
Supreme Court of the United States said: “The 
surrender of fugitives from justice is a matter of 
conventional arrangement between States, as no such 
obligation is imposed by the law of nations.” 

The preponderance of authority derived from 
practice, the legislation of Congress, the opinions of 
the attorney-generals of the United States and the 
deliverances of the judiciary, both State and Fed- 
eral, clearly shows that no department of the 
general government is either bound or authorized 
to deliver up fugitive criminals from other coun- 
tries, except in those cases for which provision 
is made by treaty. The powers of the Government 
are bestowed by the Constitution; and, except as it 
may be clothed with the extradition power through 
treaties, no such power is found among the express 
or implied grants to Congress, or among those to 
the executive department, or among the powers 
given tothe Federal judiciary. There can be no 
discretion in the exercise of the power, since it does 
not exist at all. The State governments, under the 





Constitution of the United States, possess no such 
power, either with or without treaties. See Holmes 
v. Jennison, 14 Pet. 540, and T'he People ex rel. Francis 
Barlow v. Curtis, 50 N. Y. 321. 

The delivery of Arguelles, being wholly without 
any legal authority, was not at all excusable by the 
fact that the alleged fugitive was supposed to be 
guilty of a heinous offense. This supposition, if 
true, does not change the principle or the nature of 
the act. Rules of law do not vary with the merits 
or demerits of the particular case to which they are 
applied. Lynching men for murder, not being the 
method prescribed by law for killing murderers, is 
itself an act of murder. So the forcible seizure of 
a person and the delivery of him to the agent or 
agents of another government, to be removed from 
the jurisdiction and protection of the laws of this 
country, and to be tried for a crime or crimes com- 
mitted elsewhere, unless authorized and provided 
for by a treaty, can have no other legal character 
than that of kidnapping. The action of the exec- 
utive branch of the government, in the case of 
Arguelles, was an enormous usurpation of power, 
and, as a precedent, is one of the very worst in our 
whole history. It ought to have called forth the 
most unqualified censure on the part of Congress. 

The theory that any person, peacefully coming 
within the jurisdiction of our laws, and committing 
no offense against them, may, in the absence of any 
treaty or law of Congress authorizing his extradi- 
tion on the charge of crime made by a foreign govern- 
ment, be denied the right of unmolested asylum at 
the discretion of the President of the United States, 
assigns to his office the prerogatives of an absolute 
despot. Such was the theory put in practice with 
reference to Arguelles. We have selected this case, 
not on account of the man himself, but on account 
of the principle involved in it, and especially for 
the purpose of considering the question whether 
the General Government, independently of treaties, 
is clothed with the power of international extradi- 
tion, and also whether such extradition on the 
simple basis of the law of nations has any legal 
standing among the American people. The pre- 
ponderance of authority is overwhelmingly against 
the idea. 

——__ 
SIR JAMES STEPHEN ON CRIMINAL LAW. 


Lonpon, Dec. 6, 1877. 
: iw December number of the Nineteenth Century 
contains an interesting paper by Sir James F. Ste- 
phen, entitled ‘*Suggestions as to the Reform of the 
Criminal Law.” After premising that (in his belief) 
codification lies at the root of all real reform on the 
subject, the writer divides his paper into three heads, 
viz. : 
1. The arrangements for holding assizes and quarter 
sessions. 
2. The management of trials, and particularly the 
question as to the interrogation of accused persons. 
8. The question of appeals in criminal cases. 
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The first of these has little interest for your readers, 
but I may mention that the writer holds in favor of a 
large extension of the jurisdiction of the lower courts 
— the quarter sessions. He suggests, in fact, that they 
should try nearly all common offenses, treason, mur- 
der, rape and libel being the only crimes he excepts 
by name, but that they should not be allowed to pass 
sentences of more than ten years’ penal servitude. 
He also strongly deprecate’ the frequent resort to the 
assistance of the bar in supplementing the labors of 
the judges at assizes, preferring rather the appoint- 
ment of additional judges, and on this head illustrates 
with an anecdote: ‘* While a prisoner was being tried 
before a commissioner, the solicitor for the defense 
asked his counsel to raise some frivolous objection. 
The counsel refused on the ground that the commis- 
sioner would overrule it. The solicitor replied, ‘Oh! 
he is all right; I have just given his clerk a brief.’ ”’ 

What will be of greater interest in New York is Sir 
James’s opinion regarding the policy of admitting the 
evidence of accused persons, as opposed to the existing 
state of the law; and on this head I propose to quote 
him pretty freely. After reciting the law as it stands, 
he says: 


“The objections to this state of the law are so obvi- 
ous and so strong that it is hardly necessary to state 
them. If the object of a criminal trial is to ascertain 
the truth, why debar yourself by elaborate precautions 
from access to what, in the nature of things, must be 
of all sources of information the best informed? If 
the object of a criminal trial is not to ascertain the 
truth, what is its object? The answer to this, as to all 
such questions, is, that the question, What ought to 
exist? can hardly be answered satisfactorily till we 
have answered the previous question— How did the 
existing state of things come into being? When this 
question is answered, it becomes comparatively easy 
to deal with the other. 

“Condensed to the highest degree, the history of 
English criminal trials is somewhat as follows: In the 
very earliest period of our history the minute and 
careful scrutiny of facts to which we are now accus- 
tomed was practically unknown. Before and for some 
time after the Conquest our ancestors relied upon com- 
purgations and ordeals. The accused was to bring so 
many people to swear to his innocence. If he could 
not, or if he was accused more than once, or if his 
compurgators were suspected of perjury, he ‘ ceased to 
be oath-worthy, and became ordeal-worthy.’ He had 
to be thrown into a pool of water. If he sank he was 
innocent (but I have some doubt whether he was not 
left to drown). If be floated he was hung, or at one 
time blinded and otherwise mutilated. By degrees 
these barbarous expedients were supplanted by the 
inquest, which was qualified to some extent by the 
trial by battle. The essence of the inquest was, that 
questions of guilt and innocence were decided on the 
sworn reports of what might be called ex officio wit- 
nesses. The verdicts of juries proceeded upon their 
personal knowledge, whether immediate or derived 
from hearsay, of the offenses committed in their own 
neighborhood. Gradually the jury ceased to be in any 
sense witnesses, and by the middle of the sixteenth 
century the ordinary form of a criminal trial was, 
with some few exceptions, very much what it is now. 

“One of these exceptions, however, bears upon this 
very point of interrogating the prisoner. The follow- 
ing short extract is worth reading: 

The judge * * * asketh first the party robbed 
if he knows the prisoner, and biddeth him look upon 
him. He saith ‘Yea.’ The prisoner sometimes saith 
‘Nay.’ The party pursuant giveth good signs, verbi 
gratia. ‘I know thee well enough. Thou robbedst 
me in such a place, thou beatedst me, thou tookest 
away my horse from me, and my purse. Thou hadst 
such a coat and sucha man in thy company.’ The 
thief will say ‘ No,’ and so they stand a while in alter- 
cation. 

‘‘The trials thus ran into the shape of altercations 
between the prosecutor and the accused, and this must 
of necessity have involved a very effective cross-exam- 





ination of the prisoner. That it did so in point of fact 
is proved by the earliest reports preserved to us of 
trials of importance. Up to the very end of the 
seventeenth century the practice continued, but in the 
course of the eighteenth century it appears to have 
been given up, so far as the trial was concerned. 

“Tt is natural to ask what was the reason of so im- 
portant a change, made silently and without the inter- 
vention of any statute or judicial decision. I believe 
that the change may be regarded as marking the final 
triumph of a feeling which played a very conspicuous 
part in our history — excessive jealousy of the pro- 
cedure founded upon the version of the Roman law 
which prevailed all over the Continent, and which, in 
this country, was associated with arbitrary power in 
two of its most unpopular forms. * * * The _ 
lish disliked the procedure of the civilians, not wong 4 
because it was connected with torture, but because it 
was connected with the ecclesiastical courts and the 
Star Chamber. 

‘*Such is the history of the present law, told shortly. 
It shows that our present system was never established 
by any express or deliberate act of legislation, either 
parliamentary or judicial; that it cannot even be said 
to be ancient; that it is probably due to a jealousy of 
despotic power, the exciting causes of which have now 
passed away; and lastly that it is maintained after the 
rule of evidence which was regarded as its main justi- 
fication has been deliberately altered, on the ground 
that it was found by experience to be mischievous. 
These considerations do away with any presumption 
in favor of the rule which might be supposed to be 
raised by the fact of its existence, and show that the 
matter ought to be considered on its merits. 

‘When the subject is looked at from this point of 
view, it seems hardly to admit of dispute that pris- 
oners ought to be questioned. The commonest experi- 
ence shows that in the very nature of things this must 
be an advantage to an innocent and a disadvantage to 
a guilty person. An innocent man may often find it 
very difficult to give an explanation of the various cir- 
cumstances which make against him, if he is left to 
find out for himself in what respect they are suspicious, 
and is obliged to throw his defense into the form of a 
connected statement. The very fact that he is inno- 
cent will often make it diflicult for a person to under- 
stand the grounds on which he is supposed to be guilty, 
and will thus make it far more difficult than it would 
otherwise be for him to give explanations necessary to 
establish his innocence.” 


From this point I fear your space will compel me to 
confine myself to a mere statement of the opinions 
expressed, without even an attempt to set out the 
arguments in their support. Sir James, then, does not 
agree that prisoners should be rendered competent 
witnesses in criminal, as parties are in civil cases; his 
principal objections being that a prisoner could not be 
punished for committing perjury in his own behalf, and 
that cross-examination to credit would be revolting in 
humanity; while, in the absence of such cross-exami- 
nation, the prisoner would not, in reality, be a witness. 
He would be exempted from one strong motive for 
telling the truth, and from one of the most searching 
tests to which a witness’s credit can be subjected. The 
testimony of the accused, therefore, considered merely 
as testimony, would be simply valueless. Let, then, 
the ordinary witness testify as at present, under every 
sanction which can be devised for the purpose of secur- 
ing his veracity. Examine the accused not as a wit- 
ness, but in order, if he is innocent, to give him an 
opportunity of proving his innocence by explaining 
matters apparently suspicious; and in order, if he is 
guilty, to prove his guilt by showing that he is unable 
to give such explanations when he has every possible 
reason to do so, and when his attention is pointedly 
directed to the subject. 


**Such being the object for which prisoners o 
be questioned, how ought it to be done? I thin 


ht to 
it is 


highly desirable that a first examination should be 
made before the committing magistrates. Such a step 
would make it practically almost impossible to devise 
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fraudulent defenses (false alibis for instance) between 
the trial and the prisoner’s committal It would also, 
in many instances, prevent defenses which an unas- 
sisted prisoner would never think of raising. In most 
instances a guilty man’s advisers make a far better de- 
fense for him than he would make for himself. They 
stand upon defects in the case for the Crown, instead 
of admitting the matter charged and attempting to 
explain it away, as he would in many cases be sure 
todo. The best advice which can possibly be given to 
a guilty man is to hold his tongue, or, as they say, ‘ re- 
serve his defense,’ and this is just*the reason why the 
magistrates ought to question him. 

* At the trial, I think the prisoner should, at the end 
of the case against him, be invited to say whatever he 
peer, even though he might be defended by counsel. 

would allow the counsel for the Crown to cross-ex- 
amine him on his statement or if he kept silence, and 
I would also allow the judge and jury to interpose at 
any time any questions a thought fit to ask. 
would allow his own counsel to re-examine him. It 
admits of some doubt whether the whole of the exam- 
ination ought not to be conducted by the judge and 
jury, to the exclusion of the counsel on each side. 
Something. at all events, may be said for adopting this 
plan, in cases where a prisoner is not defended by 
counsel; but be this as it may, in one way or another, 
I think the prisoner ought in every case to be called 
upon to tell his own story and to be questioned as to 
its truth, and that not in the character of an ordinary 
witness, but in order that the best and most natural 
of all conceivable tests may be applied for discovering 
whether he is innocent or guilty.” 


On the question of appeals in criminal cases— the 
last subject of the paper — Sir James has not so much 
to say, but the matter is of especial interest in view of 
recent agitation regarding the ‘‘ Penge murder case.”’ 
The defects of the present system are so great that, so 
far as the writer is aware, no one denies or underrates 
them. It is enough to say that whenever serious doubt 
is thrown on the propriety of a given conviction, the 
Secretary of State for the Home Department may be 
called upon, usually by popular clamor, to overrule the 
verdict of a jury by his own private opinion, formed 
on grounds which are never made public, and on evi- 
dence given under no sanction, after which he has to 
advise Her Majesty to grant a free pardon for guilt, 
on the ground that the guilty man is innocent. The 
only serious question is: What is the most appro- 
priate remedy? And the writer concludes that, on all 
grounds, the power to grant new trials would be better 
than the institution of a system of appeals, properly 
so called. The principal objection to this proposal is, 
that it would cause a great increase in the business of 
the courts, as every one who was convicted would 
move for a new trial. To this it may be replied that a 
motion for a new trial would never be made when 
counsel advised, as they generally would, that there 
was no possible chance of success. If groundless ap- 
plications were made, the courts would refuse them in 
a very summary fashion. The suggestion that the 
jury might, if they had so pleased, have found a differ- 
ent verdict from the one which they actually did find, 
would never be regarded as a reason for granting a 
new trial. If it were thought desirable to take security 
against possible abuses of the system, the permission 
of the Attorney-General, or that of the judge who 
tried the case, to make the motion, might, if neces- 
sary, be made a condition precedent to it. If, how- 


ever, it is true that in any considerable number of 
cases there are substantial grounds for new trials 
which, under the present law, cannot even be dis- 
cussed, it follows that the present law involves a cruel 
and flagrant denial of justice; and if it is said that the 
courts have no time to do justice, the answer is, that 
more judges ought to be appointed. 





SPECIFIC PERFORMANCE. 


SUPREME COURT OF RHODE ISLAND.* 
DoyLe v. Harris. 


In equity a complainant suing for specific performance 
must show that he has not been in default. 

Hence, when a contract for the sale of land provided for 
the payment of the “balance of the purchase-money” 
at atime certain, and the court, from evidence which 
was conflicting, found that the time had been extended 
by agreement to a day certain, and the vendee did not 
then pay, nor did he claim that he had ever tendered, 
the price and demanded a deed: the court dismissed 
the vendee’s bill for specific purposes. 

Semble, that in this country the tender of a deed by the 
vendee is unnecessary in order SF the vendor in 
default, as the deed is to be prepared by the vendor. 
ILL in equity for specific performance, brought by 

the complainant, vendee, on the following agree- 
ment set out in the bill: 

‘*Received of Sarah E. H. Doyle, wife of Louis J. 
Doyle, one hundred dollars on account of the purchase 
of lot 105, and part of another on the Dean estate. 
Said lot is 39.72 feet front on Bridgham street, one 
hundred feet deep, and 55 feet on rear line. Price 
of same to be seventy-five cents per square foot. 
Balance of purchase-money to be paid in two months, 
when a good and satisfactory deed to be given. Inter- 


est at 7 pr. ct. from this date. 
“WILLIAM HARRIS. 


** PROVIDENCE, October 4, 1871.” 


John C. Pegram & Abraham Payne, for complain- 
ants. 

Vincent & Carpenter, for respondent. 

PoTtTer, J. It is essential to any contract that there 
should be parties on both sides competent to contract ; 
and the statute of frauds makes no difference in this 
respect. 

The complainant on this point relies on Ives v. Haz- 
ard, 4 R. I. 14, 28, as disposing of the question of 
mutuality. In that case both parties were competent 
to contract, and the question was whether they had 
contracted and whether the agreement signed by only 
one party was sufficient. It is not, therefore, decisive 
of this case. Flight v. Bolland, 4 Russ. 298. 

Upon the point that a feme covert having a separate 
statutory estate can make contracts to bind that estate 
(as she could in some cases her equitable separate 
estate) it is not necessary here to decide. 

The case comes before us upon bill, answer and rep- 
lication, and the depositions of L. J. Doyle, the hus- 
band of the complainant, and of the defendant. The 
answer, therefore, is to be taken as conclusive so far as 
it is responsive to the bill, unless there is testimony to 
vary the effect of it. 

The bill, after alleging the agreement, proceeds to 
allege that the complainants have always been ready 
and willing to pay when the title was shown and a 
conveyance made free of incumbrances. It alleges no 
demand for a deed or tender of one, or tender or offer 
to pay. 

The answer, after denying any agreement with Louis 
J. Doyle, states that the only agreement was with Mrs. 
Doyle, by an agent, and claims benefit of this as if 
demurred to. It then goes on to state, that after the 
time expired, namely, December 4, Mr. Doyle said he 
could not pay then, and asked delay until December 
15, which was verbally granted, but that, although the 
defendant has always been ready to give a deed, the 


* From Arnold Green, Esq., State Reporter. 
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complainants never at any time demanded a deed, or 
paid, or offered to pay, the remainder of the money. 

Louis J. Doyle, in his deposition, says that he called 
on the defendant on December 4, when the time ex- 
pired, and asked for further time, and that nothing 
was said about extending it for any definite period. 

The defendant, in his deposition, says that Doyle 
called on him a few days after December 4th, and 
further states that the value of the land had materi- 
ally risen between the middle of December, 1871, and 
the filing of this bill. 

The argument of the complainant proceeds on the 
ground that he was not bound to offer the money until 
the other party tendered him a deed. 

If the defendant was suing for performance, it would 
then be important for him to show that he had ten- 
dered a sufficient deed. 

But here the complainant claims performance as 
vendee. 

By the English practice, in order to put the vendor 
in default, the vendee must not only tender the money, 
but must himself prepare and offer a deed to be exe- 
cuted by the vendor. And many of the English cases 
have turned on the difficulty of making a good title, 
growing out of their intricate system of real estate 
law. 

While there are conflicting cases in this country we 
believe the weight of authority to be that the tender 
of a deed by the vendee is unnecessary, as it is gener- 
ally prepared by and at the expense of the vendor. 
See notes to Sugden’s Vendors and Purchasers, *263. 
And in the United States Supreme Court, in Taylor v. 
Longworth et al., 14 Pet. 172, Judge Story, delivering 
the opinion of the court, holds that the local practice 
should prevail; and the general understanding here, 
we believe, has been that the vendor is to prepare the 
deed. 

At law the vendee suing must show either a strict 
performance on his part, or a tender and refusal. ; 

And in equity the party suing is not discharged from 
performance any more than at law, except in cases of 
accident or mistake on his part, or laches or default on 
the other side. He must show that he has not been in 
default jhimself. Walker v. Jeffreys, 1 Hare, 341, 348, 
352; Voorhees v. De Meyer, 2 Barb. 8. C. 37. Equity 
excuses actual performance in some cases where it 
would have been of no avail, as where a tender would 
have been refused. Fry on Specific Performance, 
$619; Hunter v. Daniel, 4 Hare, 420, 433. So in cases of 
accident or mistake, or justifiable excuse, where the 
other party suffers no injury. Longworth v. Taylor, 1 
McLean, 395, 400, 402. He must perform or show a 
readiness to perform, or some default of the other 
party which excuses him. McNeil v. Magee, 5 Mason, 
244, 256; Fry on Specific Performance, § 608; 2 Kq. Ca. 
Abr. 33; Wood v. Perry, 1 Barb. 8S. C. 114,181. And 
the defendant’s negligence cannot excuse the com- 
plainant. Fry ou Specific Performance, § 608. And if 
the court finds that there was a sufficient excuse, that 
delay of payment has not operated injuriously, that 
the condition of the parties and the value of the prop- 
erty remains unchanged, and the same justice can be 
done, it will grant relief. Longworth v. Taylor, 1 Mc- 
Lean, 395, 400, 402; Opinion of Story, J., in Taylor v. 
Longworth et al., 1k Pet. 172; Doleret v. Rothschild, 1 
Sim. & Stu. 590; Crofion v. Ormsby, 2 Sch. & Lef. 583, 
603; Benedict v. Lynch, 1 Johns. Ch. 370; Scott v. 
Fields et al., 7 Ohio, 2d part, 90, and cases there cited. 

It isa matter for the sound discretion of the court 





whether to decree specific performance or leave the 
parties to their remedy at law. Simmons v. Hill et al., 
4 Harr. & McH. 252; Willard v. Tayloe, 8 Wall. 557; 
Marble Co. v. Ripley, 10 id. 339. 

Chancellor Kent, in Benedict v. Lynch, 1 Johns. Ch. 
370, 376, thus comments on the mischief likely to arise 
from the lax indulgence of this discretion: ‘The 
notion that seems too much to prevail, that a party 
may be utterly regardless of his stipulated payments, 
and that a court of chancery will almost at any time 
relieve him from the penalty of his gross negligence, 
is very injurious to public morals.” 

And it has even been held that the plaintiff must 
not only tender the money but must follow it up by 
bringing it into court. Doyle et al. v. Teas et al.,5 
lll. 202, 265, 267. 

Was the time ever extended and if so, how long? 
We have on this point only the conflicting evidence of 
the answer and the two depositions; and considering 
the weight to which the !answer is entitled, and that 
the burden of proof is on the complainant, we cannot 
hold that there was any extension but for a definite 
time. 

The respondent, in his answer filed in May, 1872, 
swears that he was willing and ready to execute the 
deed. For some reason the depositions were not taken 
until 1875, and the respondent, in his deposition, swears 
that he was willing to give the deed not only up to the 
filing of the bill jin May, 1872, but up to the time he 
sold the lot to another person in the autumn of 1874. 

And the complainant does not offer any evidence, or 
even claim that he has ever tendered or demanded a 
deed; or tendered the money or offered to pay it. 

Bill dismissed, but without costs. 


———_>—___—_ 


COLLECTION OF TAXES NOT RESTRAINED 
FOR LEGAL INFORMALITIES. 
SUPREME COURT OF MICHIGAN — OCTOBER TERM, 
1877. 

ALBANY AND Boston MINING Co. v. AUDITOR-GEN- 
ERAL. 

The collection of a tax will not be onjaine’ in equity for 
mere legal irregularities, such as that the assessment 
roll was not ready for review on the ow prescribed. 
The pesaeets must have been exempt, or the levy with- 
out legal power, or the persons imposing it unauthor- 
ized, or they must have proceeded fraudulently. 

... law of Michigan prescribes how the annual as- 
sessment roll shall be made up, corrected and cer- 

tified to, as a preliminary to the collection of taxes. 

The supervisor of Franklin township, in Houghton 

county, where the complainant company has property, 

did not follow the statutory rule in preparing the as- 

sessment roll for 1874, but merely made pencil changes 

upon that for 1873, and after inserting the correc- 
tions, made on the days when the roll was open to the 
public for review, he drew off a copy of it and certi- 
fied to the correctness of that instead of certifying to 
the original. The roll upon which the tax was actu- 
ally levied was, therefore, not the one that had been 
open to public inspection for review and correction. 

The company took advantage of this informality and 

did not pay its tax, and afterward obtained an injunc- 

tion against the sale of its lands for delinquent taxes. 

Coo.Ley, C. J., delivered the opinion of the court. 
This is a bill to enjoin the collection of a tax. The 


only ground for relief which is assigned is, that the 
supervisor did not have his roll ready for review on 
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the third Monday of May as is required by law. It is 
not pretended that there has been an excessive valua- 
tion or any unauthorized levy; but relief is demanded 
and has been obtained on the sole ground of the irregu- 
larity mentioned. 

So far as I am aware this is the first instance in the 
judicial history of the State in which equity has in- 
terfered to relieve a tax payer from his burden where 
inequality or injustice was not pretended and only a 
legal objection was relied upon. Palmer v. Rich, 12 
Mich. 414, and Kenyon v. Duchane, 21 id. 498, were 
cases in which there was no jurisdiction to levy any 
tax at all. Mote v. Detroit, 18 id. 495, was a case in 
which the statute as to a part of the levy was defect- 
ive, because ‘it provided for no apportionment, ‘and, 
therefore, in our view, provided for no tax. Scofield 
v. Lansing, 17 id. 437, was also one in which the objec- 
tion went to the jurisdiction to make any levy at all. 
In Hanscom v. Hinman, 30 id. 419, and some other cases, 
sales have been set aside for irregularities, but only on 
a showing that the complainant had offered to do 
equity to the tax purchaser. In Conway v. Waverly, 
15 id. 237, relief was refused to a tux payer who asked 
to have the collection of his taxes restrained on a 
showing that a portion of them were illegal, without 
distinguishing the legal from the illegal. This case was 
followed in Pillsbury v. The Auditor-General, 26 id. 
245, in which the broad doctrine is insisted upon and 
enforced that he who demands relief from his taxes 
has no standing in a court of equity unless he offers 
to perform what is equitable. 

If this complainant had shown that its property was 
excessively valued, and that the opportunity to be heard 
on the question of valuation had been lost by failure 
of the supervisor to ;comply with the law, the case 
would have been different. Nothing of that sort is 
pretended. We have aright to assume from all that 
appears in the bill that nothing has been lost by the 
irregularity, and that nothing is demanded from com- 
plainant but what it should pay. The relief here is 
demanded on a strictly legal right; it being assumed 
that if the legal objection to the tax is valid an equity 
necessarily springs from it. Ido not think so. Even 
in the case of a tax, made excessive with fraudulent 
intent, we have required the person complaining of it 
to offer to pay that which was equitable before having 
relief from the remainder. Merrill v. Humphrey, 24 
Mich. 170. And it cannot be pretended that one who 
is irregularly taxed, but not unfairly, has any greater 
claims upon a court of equity than one who is taxed 
both fraudulently and unequally. 

I agree in the conclusions reached by my brother 
Marston. I also agree in what has been many times 
said by the Supreme Court of Illinois, that equity will 
not interfere to restrain the collection of the public 
revenue for mere irregularities. Either it should ap- 
pear that the property is exempt from taxation, or that 
the levy is without legal power, or that the persons im- 
posing it were unauthorized, or that they have pro- 
ceeded fraudulently. Du Page v. Jenks, 65 Ill. 275, 
286, and cases cited; Munson v. Miller, 66 id. 380, 383. 
In the case first named, one of the objections to the 
tax was very similar to that here taken. It was that 
the assessor had not called on the tax payer for a list 
of his taxable property as was required by law; and 
it Was justly held that this afforded no ground for 
equitable relief. The same rule was laid down in 


State Railroad Tax Cases, 92 U. 8. 575. And see Cedar 
Rapids, etc., R. R. Co. v. Carroll County, 41 Iowa, 153. 





In Canada it has been held in a well-reasoned opinion, 
that a failure to make an assessment by the day pre- 
scribed was not fatal, though the statute in terms re- 
quired it to be made not later than the day named. 
Nickle v. Douglas, 35 U. C. Q. B. 126. 

The decree below should be reversed and the bill 
dismissed, with costs of both courts. 

Graves and Marston, JJ., concurred. Campbell, J., 
dissented. 

——__ >—___—__- 


UNSTAMPED SPIRITS AND FORFEITURES. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 

UNITED STATES, plaintiff in error, v. Two HUNDRED 

BARRELS OF WHISKY. 

Where a rectifier or wholesale liquor dealer knowingly 
omits to cause packages of distilled — containing 
more than a gallons each on his premises to be 
gauged, inspected and amped. ¥ accordance with 
section 25 of the act of July 20 , the Lat omy is 
liable to forfeiture under sec tion Bro of the act, but the 
forfeiture imposed by section 96 does not apply. And 
it cannot be made to apply by any rules which the com- 
missioner of internal revenue prescribes under section 
2 of the act. 

PPEAL from the Circuit Court of the United 
States for the District of Louisiana. The facts ap- 
pear in the opinion. 

Mr. Chief Justice WAITE delivered the opinion of the 
court. 

This case presents the question whether property 
owned by and found upon the premises of a rectifier 
or wholesale liquor dealer can be seized as forfeited to 
the United States under section 96 of the ‘* Act impos- 
ing taxes on distilled spirits,” etc., passed July 20, 1868 
(15 Stat. 164), because such rectifier or wholesale liquor 
dealer has knowingly and willfully neglected, omitted 
or refused to cause packages of distilled spirits con- 
taining more than twenty gallons each, filled for ship- 
ment or sale on his premises, to be gauged, inspected 
and stamped in accordance with the provisions of sec- 
tion 25 of the same act. 

Section 25 provides, that whenever any cask or pack- 
age of rectified spirits shall be filled for shipment, sale 
or delivery on the premises of any rectifier who shall 
have paid the special tax required by law, it shall be 
the duty of a United States gauger to gauge and in- 
spect the same and place thereon an engraved stamp of 
a particular kind, and whenever any cask or package 
of distilled spirits shall be filled for the same pur- 
pose on the premises of any wholesale liquor dealer, 
it shall be the duty of the United States gauger to 
gauge, inspect and stamp the same in a like manner. 

Section 96 provides, “thatif any * * * rectifier 
or wholesale liquor dealer * * * shall knowingly 
and willfully omit, neglect or refuse to do or cause to 
be done any of the things required by law to be done 
in the carrying on or conducting of his business, or 
shall do any thing by this act prohibited, if there be 
no specific penalty or punishment imposed by any 
other section for the neglecting, omitting or refusing 
to do, or for the doing or causing to be done the thing 
required or prohibited, he shall pay a penalty of one 
thousand dollars,and * * * all distilled spirits or 
liquors owned by him or in which he has any inter- 
est as owner * * * shall be forfeited to the United 
States.” 

Section 57 provides, that ‘all distilled spirits found 
after thirty days from the time this act takes effect, in 
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any cask or package containing five gallons or more, 
without having thereon each mark and stamp re- 
quired therefor by this act, shall be forfeited to the 
United States.” 

Section 25 does not specifically impose the duty upon 
the rectifier or wholesale dealer of causing or pro- 
curing the filled casks to be gauged, inspected or 
stamped. It is made the duty of the gauger to do the 
gauging, inspecting and stamping, but not in terms of 
the dealer to cause it to be done. If there was noth- 
ing more, it would be clear that any omission of the 
rectifier or dealer to act in the matter would not be 
a cause of forfeiture. Section 96 was, however, un- 
doubtedly intended to impose upon rectifiers and 
wholesale liquor dealers the duty of doing or causing 
to be done every thing pertaining to their respective 
occupations which was necessary in order to enable 
others acting under the law to do what was required 
of them. If they failed in this, and there was no other 
penalty provided for the neglect, they were subjected 
to the provisions of that section. If, however, by any 
other section a specific duty was imposed on them 
which, if performed, would enable the other parties 
to act in the proper manner, and a penalty was pre- 
scribed for the omission to perform such duty, they 
were not to be proceeded against under section 96. It 
was not intended by Congress in that section to add 
to the already-existing penalties for an offense, but 
to provide for omitted cases only. The object evi- 
dently was to so contrive the machinery of the law 
that when one part was set in motion the rest must 
follow. 

If, then, it is found that .by some other section of 
the act a penalty is imposed upon the rectifier or 
wholesale dealer as a consequence of the failure of the 
gauger to stamp the casks filled on his premises for 
shipment, sale or delivery, it may fairly be presumed. 
that this was the penalty he was to suffer for neglect- 
ing to procure the stamping to be done, for the gaug- 
ing and inspecting under the law are only preliminary 
to the stamping. The only neglect he could be charged 
with under section 96 would be a failure to make known 
at the proper office that there were on his premises 
packages requiring the action of the gauger under sec- 
tion 25. Now, section 57 provides that if packages of 
distilled spirits are found on bis premises containing 
five gallons or more each, which do not have upon 
them each mark or stamp required by the law, they 
shall be forfeited. This, then, is a specific penalty pro- 
vided for the failure to procure or cause the stamping 
to be done on packages of five gallons and upward, and 
it follows the packages wherever found. The un- 
stamped packages in this case coutained each twenty 
gallons or more. 

It has been contended, however, that this special 
provision of section 57 applies only to distilled spirits 
on hand when the act of 1868 was passed. Such seems 
to have been the opinion of Judge Ballard, of the 
Kentucky district, as reported in the case of the United 
States v. Thirty-seven Barrels of Apple Brandy, 11 Int. 
Rev. Rec. 136, but since that time, in 1871, Judge Low- 
ell, of the Massachusetts district, has decided the 
other way. United States v. Ninety-five Barrels of 
Distilled Spirits, 14 Int. Rev. Rec. 6. Judge Knowles, 
of the Rhode Island district, afterward followed this 
ruling of Judge Lowell. United States v. Thirty-four 


Barrels Distitled Spirits, 13 Int. Rev. Rec. 188. Other 
able district judges have decided that section 96 did 
apply to this class of omissions, but it nowhere ap- 





pears from their opinions that their attention was 
called to the provision of section 57. United States v. 
One Rectifying Estublishment, decided in 1869, in the 
Northern District of Mississippi, 11 Int. Rev. Rec. 45, 
and United States v. One hundred and thirty-three Casks 
Distilled Spirits, decided not long after in the Califor- 
nia district, 11 Int. Rev. Rec. 191. The circuit judge 
in this case has decided in accordance with the opin- 
ions of Judges Lowell and Knowles, and held that 
section 57 did apply. The rulings of two commis- 
sioners of internal revenue are to the same effect, 
one dated September 10, 1869 (10 Int. Rev. Ree. 97), and 
the other, May 13, 1871 (13 Int. Rev. Rec. 170), and it 
seems to us that this is the proper construction of the 
law. It is true that the clause referred to is found in 
a section of the statute which relates especially to 
spirits on hand when the law was passed, but it is gen- 
eral in its terms and broad enough to cover the case. 
As was well said by Judge Lowell in the case against 
ninety-five barrels of whisky, * to limit the meaning 
will not only require us to read ‘act’ as if it were 
‘section,’ but to disregard ‘ each,’ because there is but 
one particular stamp required by this section, and this 
would naturally be mentioned ‘as the stamp required 
by the section,’ or some such expression.” And, 
again, as is also said by the same judge, “it is 
proper and usual that the goods which are not stamped 
should be forfeited, and it is so provided in respect to 
cigars and tobacco by sections 70 and 90, but there is 
no provision for forfeiting unstamped spirits, unless 
it be the one in question.” 

The rules and regulations which the commissioner 
of internal revenue is authorized by section 2 to pre- 
scribe cannot have the effect of bringing the case un- 
der the operation of the penalty provided in section 
96, if it was already covered up by section 57. The 
regulation of the department caunot have the effect 
of amending the law. ‘They may aid in carrying the 
law as it exists into execution, but they cannot change 
its positive provisions. 

The judgment of the Circuit Court is affirmed. 

sahachieeicdiinamaistadl 


BANKRUPTCY OF CORPORATIONS — WHEN 
POLICY-HOLDERS CORPORATORS. 


UNITED STATES DISTRICT COURT, NORTHERN DIS- 
TRICT OF NEW YORK, DECEMBER 14, 1877. 


IN RE ATLANTIC MUTUAL LIFE INSURANCE COMPANY. 


A mutual life insurance company in which the policy- 
holders were entitled to vote for trustees, and to share 
in the profits, was placed in the hands of a receiver 
under the State Laws Subsequently, a trustee of the 
company filed a petition in bankruptcy in the name of 
the corporation, and it was adjudged bankrupt. The 
receiver applied to have the adjudication set aside. 
Held, (1) that the receiver had a standing in court to 
make the motion ; (2) that the question of the solvency of 
the company could not be examined on the motion, and 
(3) that policy-holders of the company were corporators 
within the meaning of section 122, chap. 6, title 61 of the 
United States Revised Statutes, and an adjudication in 
bankruptcy could not be made against the corpora- 
tion, without giving thera an opportunity to be heard. 


OTION to set aside an adjudication in bankruptcy. 
The facts appear in the opinion. 

WALLACE, J.—Upon the application of the Attorney- 
General of this State, after the opposition on behalf 
of the Atlantic Mutual Life Insurance Company, that 
corporation was restrained from the further prosecu- 
tion of its business by a decree of the court having 
jurisdiction in the premises, and a receiver was ap- 
pointed by such decree, who has filed his bond, taken 
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possession of the assets of the company and continues 
in the discharge of his trust. The proceeding was con- 
ducted conformably to chapter 902 of the Laws of 1869. 

Subsequently a petition in bankruptcy was filed in 
this court in the name of the corporation by a trustee 
thereof, upon which the corporation was adjudicated a 
bankrupt. The receiver now moves to set aside such 
adjudication, alleging that the proceedings in bank- 
ruptcy were not in conformity with the bankrupt law 
and that the corporation was not insolvent. 

First —Among the several questions presented is one 
relating to the right of the receiver to be heard. I do 
not doubt that he has a sufficient standing in court for 
the purpose of the motion. He is in possession of the 
assets of the bankrupt, and if he chooses to relinquish 
his lien upon the funds, can doubtless prove a claim 
against the bankrupt for his expenses in executing his 
trust, and for his commissions or services. 

Second — Whether or not the corporation was insolv- 
ent is a question not open on this motion. The de- 
cisions are, that in the case of an individual who has 
been adjudicated a bankrupt on his own petition, the 
adjudication cannot be assailed by proof that he was 
not, in fact, insolvent; that if he owes debts and re- 
sides within the jurisdiction. as specified in section 
5014, chapter 2, title LXI of the Revised Statutes of 
the United States, the court has jurisdiction to enter- 
tain his petition and adjudicate him a bankrupt; that 
the filing of the petition is per sean act of bankruptcy, 
and so declared by the section in question, and the 
solvency or insolvency of the debtor is not material. 
There is no distinction in this regard between pro- 
ceedings by individuals and by corporations. 

Third— The serious and doubtful question in my 
view is whether the policy-holders in the corporation 
are corporators within the meaning of section 122, 
chap. 6, title LXI of the Revised Statutes of the 
United States. If they are, not having been notified 
of the meeting called for the purpose of authorizing 
proceedings in bankruptcy, and the proceedings not 
having been authorized by the vote of the majority of 
the corporators, the filing of the petition was not the 
act of the corporation within the section, and a condi- 
tion essential to the jurisdiction of this court does not 
exist; in which case, although the proceeding might 
not be assailable collaterally, the adjudication may be 
attacked in the proceeding itself, by a motion to set 
it aside. 

A corporator is one who is a member of the corpora- 
tion, one of the stockholders or constituents of the 
body corporate. 

The charter of this corporation provides that every 
stockholder shall be entitled to one vote for trustee, 
for each and every share of the capital stock standing 
in his or her name on the books of the company, and 
every holder of a policy of the company for the whole 
term of life, or an endowment policy for five hundred 
dollars and upward, and which has been in existence 
for one full year, shall be entitled to one vote for each 
five hundred dollars so insured. 

The charter also provides that in each year, after 
placing to the credit of the stockholders seven per 
cent on the amount of the capital, and a further sum 
of one-fifth the residue of the profits as a reserve fund 
for retiring the capital stock, the remaining four-fifths 
shall be placed to the credit of the policy-holders, who 
to that extent shall participate in all the profits of the 
company until the retirement of the capital stock, 





after which the whole profits shall be divided among 
the policy-holders. 

While policy-holders are not holders of scrip, which 
evidences their right to an interest in the assets of the 
corporation, and while their interests are not trans- 
ferable, like those of the stockholders, in all other 
respects their position toward the corporation is the 
same as that of the stockholders. 

Neither are personally liable for assessments, or 
otherwise, beyond the sum fixed by contract with the 
company; the stockholders’ liability being that as- 
sumed in their subscriptions for stock, and the policy- 
holders’ that assumed in the policies issued to them. 
Both have a voice in the management and a share in 
the profits, the extent of which is not material in as- 
certaining their legal status. There is a community, 
though not an equality of interest in the assets and of 
control in the management which constitutes both 
classes members of the corporation. 

I think it is the intent of the section of the Bank- 
rupt Law, under which proceedings in bankruptcy by 
corporations are authorized, that the voice of all who 
have aright to participate in the management of the 
corporation and to share in its assets, shall be heard 
and obeyed before an adjudication, which is essen- 
tially a dissolution of the corporation, shall be ob- 
tained. 

It is ordered that all proceedings in bankruptcy be 
set aside. 

Henry Smith, N. C. Moak and Wm. C. Ruger 
for the motion; Amasa J. Parker, Geo. L. Stedman 
D. J. Norton opposed. 

—__>___—- 
UNITED STATES SUPREME COURT ABSTRACT. 
CONTRACT. 


What necessary to constitute implied contract with 
United States.—To constitute an implied contract with 
the United States for the payment of money upon 
which an action will lie in the Court of Claims, 
there must have been some consideration moving to 
the United States, or they must have received the 
money charged with a duty to pay it over, or the 
claimant must have had a lawful right to it when it 
was received, as iv the case of money paid by mistake. 
No such implied contract with the United States arises 
with respect to moneys received into the treasury as 
the proceeds of property forfeited and sold under the 
confiscation act of July 17, 1862. Judgment of Court 
of Claims affirmed. Knote, appellant, v. United States. 
Opinion by Field, J. 

DEFENSE. 

Of orders of military authorities in action for trespass. 
—In this case action was brought against defendant 
below for trespass in cutting wood upon the land of 
plaintiff below. As a defense it was shown that the 
wood was cut by defendant as an authorized agent of 
the United States for military purposes under the di- 
rection of the military authorities, etc., and defend- 
ant also pleaded an order reading thus: ‘** Knoxville, 
Tenn., May 9, 1865. James 8. Beard is hereby author- 
ized to cut wood for the U.S. M. R. on the lands of 
Joseph Burts, John Lyle, Dillard Love, by order of 
the superintendent. D. V. Brown, Wood Agent.” 
Held, that the order was admissible, and. furnished a 
complete defense under the provisions of the acts of 
Congress of May 11, 1866, and March 3, 1863, and the 
fact that it was informal did not render it ineffective 
asadefense. Decree of Supreme Court of Tennessee 
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reversed. Beard, plaintiff in error, v. Burts. Opin- 
ion by Strong, J. 


LACHES. 


What will amount to, in instituting equitable action to 
set aside judgment for fraud.—The authorities of a 
county filed a bill in equity to enjoin a judgment 
which it was claimed had been procured by the fraud 
and conspiracy of the judgment creditors and the 
county clerk and treasurer upon forged county war- 
rants. Upon the 5th of September, 1870, when it was 
known that there were a large number of spurious 
warrants out, the supervisors of the county were ex- 
pressly notified of the existence of the judgment, and 
without making any investigation passed a resolution 
imposing a tax to apply upon the judgment. The tax 
was imposed and a payment was made on the judg- 
ment in June following. In that month counsel 
was employed to investigate in relation to the fraud- 
ulent warrants, who reported that nothing could be 
done until the warrants were found, they not being in 
their proper place. In September, 1871, a second tax, 
applicable upon the judgment, was ordered by the 
supervisors. The warrants were found in the fall of 
1872, and the bill was filed half a year later. There 
was no evidence implicating defendants below in the 
fraud, by which it was claimed the judgment was ob- 
tained. Held, that the county was guilty of such 
laches as to render it not entitled to the relief sought. 
Duncan v. Lyon, 3 Johns. Ch. 356; Marine Ins. Co. v. 
Hodgson, 7 Cr. 336; 2 Sto. Eq.Jur., 8§ 894-896; Sullivan 
v. Railroad Co., 4 Otto, 811; Smith v. Clay, Ambler, 
645; Sample v. Barnes, 14 How. 75; Warner v. Packet, 
id. 584; Creuse v. Simms, 5 id. 204; Bateman v. Willoe, 
1 Sch. & Lef. 201; Murray v. Graham, 6 Paige, 622; Col- 
loway v. Alexander, 8 Leigh, 114; Powell v. Stewart, 17 
Ala. 719; Riddle v. Barker, 13 Cal. 295. Decree of 
United States Circuit Court, Iowa, reversed. Brown, 
appellant, v. County of Buena Vista, Iowa. Opinion 
by Swayne, J. 

PARDON. 


Effect of pardon and amnesty by President's procla- 
mation, December 25, 1868: do not restore property pre- 
viously confiscated. —The general pardon and amnesty 
granted by President Johnson, by proclamation, 
on the 25th of December, 1868, do not entitle one 
receiving their benefits to the proceeds of his prop- 
erty, previously condemned and sold under the confis- 
cation act of 1862, after such proceeds have been paid 
into the treasury of the United States. Whilst a full 
pardon releases the offender from all disabilities im- 
posed by the offense pardoned, and restores to him all 
his civil rights, it does not affect any rights which have 
vested in others directly by the execution of the judg- 
ment for the offense, or which have been acquired by 
others while that judgment was in force. And if the 
proceeds of the property of the offender sold under 
the judgment have been paid into the treasury, the 
right to them has so far become vested in the United 
States that they can only be recovered by him through 
an act of Congress. Moneys once in the treasury can 
ouly be withdrawn by an appropriation by law. Kleins 
v. United States, 13 Wall. 147; Ex parte Garland, 4 id. 
380; Armstrong’s Foundry, 6 id. 769; United States v. 
Padelford, 9 id. 542; Armstrong v. United States, id. 
155; Pargoud v. United States, 13 id. 156; Carlisle v. 
United States, 16 id. 151. Opin. Attorney-General, vol. 
8, p. 281, Osborn v. United States, 1 Otto, 475; Matter 
of Deming, 10 Jobns. 232. Judgment of Court of 





Claims affirmed. Knote, appellant, v. United States. 
Opinion by Field, J. 


PUBLIC LANDS. 

Grant by Congress to States for school purposes: con- 
struction of uct authorizing formation of State govern- 
ment in Wisconsin: grant of lands occupied by Indians 
under treaty.— By the act of Congress of August 6, 
1846, authorizing the people of the territory of Wis- 
consin to organize a State government, it was provided, 
among other things, upon the performance of certain 
conditions, which were complied with, ‘‘that section 
numbered sixteen (16) in every township of the public 
lands in said State, and where such section has been 
sold or otherwise disposed of, other lands equivalent 
thereto, and as contiguous as may be, shall be granted 
to said State for the use of schools.” In an action 
between parties respectively claiming title to lands in 
a section numbered 16, under patents issued by the 
United States and the State of Wisconsin after such 
act went into effect, held, that by such act, the lands 
which might be embraced within those sections were 
appropriated to the State. They were withdrawn from 
any other disposition, and set apart from the mass of 
the public domain, so that no subsequent law author- 
izing a sale of lands in Wisconsin conld be construed 
to embrace them, although not specially excepted. 
All that afterward remained for the United States to 
do with respect to them, was to identify the sections 
by appropriate surveys, etc. They could not be di- 
verted from their appropriation to the State. Cooper v. 
Roberts, 18 How. Held, also, that the fact that at the 
time the act was passed the lands were included within 
a reservation which had been set apart for a tribe of 
Indians, by a treaty with the United States. The title 
of the Indiaus in such case is only that of occupancy. 
The United States retains and may dispose of the fee. 
Johnson v. McIntosh, 8 Wheat. 574, 579, 587; United 
States v. Cook, 19 Wall. 563; Clark v. Smith, 18 Pet. 
201; Jackson v. Hudson, 3 Johns. 375; Veeder v. 
Guppy, 3 Wis. 462. Judgment of United States Cire. 
Ct., E. D., Wisconsin, affirmed. Beecher, executria, 
plaintiff in error, v. Wetherby. Opinion by Field, J. 


SET-OFF. 


1. Set-off common to all systems of jurisprudence. — 
Notwithstanding the general rule that all debts not 
solvable by their terms in something else are prima 
facie payable in legal tender money as ascertained by 
the acts of Congress, it is a principle of long standing 
in all systems of jurisprudence, that one debt or obli- 
gation may be set off or counterbalanced against an- 
other, so that while the obligation of both is recog- 
nized, both are satisfied in law, and discharged with- 
out the payment of any money iu either, and this is 
done by the courts without the consent of the party, 
and against his will. Barker v. Braham, 2 Blackst. 
Rep. 869; Mitcheli v. Oldfield, 4 Term Rep. 123; Simp- 
son v. Hart, 1 Johns. Ch. 91; Simpson v. Huston, 14 
Tex. 481; Merrill v. Souther, 6 Dana (Ky.), 305; Palma- 
teer v. Meredith, 1 J. J. Marshall, 74; Davis v. Mil- 
burn, 3 Clarke (Iowa), 163. Judgment of Supreme 
Court of North Carolina affirmed. Blount, plaintiff 
in error, v. Windley. Opinion by Miller, J. 

2. Set-off wholly within legislative control: judgment. 
—The extent to which mutual obligations may be set 
off against each other, when no rights of third parties 
interfere, is wholly within the power of legislative ac- 
tion, and to what extent this right of set-off may be 
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asserted against judgments, and what class of obliga- 
tions may be so set off, and the mode of doing it, may 
be regulated by the legislature. Ib. 

3. Statute passed after judgment obtained for bank, al- 
lowing notes of bank to be set off against it.—A statute, 
therefore, as that of North Carolina, passed after the 
bank or its commissioner had obtained a judgment, 
which authorizes the defendant to set off against it 
the circulating notes of the bank procured after the 
judgment, is, as between the bank or its commissioner 
and the defendant, valid, and does not impair the obli- 
gation of the contract sued on, or of the judgment. 
But if the rights of creditors of the bank, or any one 
else interested in the judgment, were such that they 
would have a right to have the judgment paid in law- 
ful money, the case would be different. Ib. 

TRUSTS. 

Trustee mingling trust moneys with his own funds 
cannot claim to be allowed for losses sustained by pay- 
ments in Confederate money. — Defendant below, who 
held moneys in trust for plaintiff, mixed them with 
his own, and invested them in his own name, with 
nothing whatever to indicate an appropriation for the 
purposes of trust. Held, that he could not charge the 
trust with losses sustained from payments to him in 
Confederate money upon investments made with the 
trust fund. Dashwood v. Elwell, 2 Ch. Cas. 57; Massey 
v. Banner, 4 Mad. Ch. 418; Wren v. Kiston, 11 Ves. 382; 
McAllister v. Commonwealth, 30 Penn. St. 538; Stanley's 
Appeul, 8 id. 435. Decree of U.S. Cire. Ct., S. D., 
Alabama, affirmed. Mitchell, appellant, v. Moore. 
Opinion by Waite, C. J. 

POEL 


COURT OF APPEALS ABSTRACT. 


CONSTITUTIONAL LAW. 

Appointment of commissioner to act as surrogate un- 
der 2 R. S. 80, § 54, not an appointment to a public office. 
—By an amendment of the Revised Statutes (2 R. 8. 80, 
§ 54) made by Laws of 1850, chap. 320, § 20, power was 
conferred upon the chancellor, when neither the sur- 
rogate, first judge, nor district attorney of a county 
could act by reason of the disqualifications imposed 
by statute in respect to any will or the estate of any 
intestate, to issue a commission to some suitable per- 
son empowering him to act as surrogate. Provision 
had been made in the statutes for cases of vacancy in 
the office of surrogate. 2 R.S.79, 88 50,54. Held, 
(1) that the provision did not authorize the appoint- 
ment of a person to fill a vacancy in the office of sur- 
rogate; (2) that the power of the chancellor in such 
case was transferred to the Supreme Court and its 
judges by the Constitution of 1846, and Laws of 1847, 
chap. 280, § 16; and (3) that the appointment was not 
to a public office within the provision of the Constitu- 
tion of 1846, art. 6, § 8, prohibiting judges of the Court 
of Appeals, justices of the Supreme Court, etc., from 
exercising ‘“‘any power of appointment to office.” 
Order below affirmed. In re proving will of Hathaway. 
Opinion by Allen, J. (Folger, Rapallo and Earl, JJ., 
concur; Andrews, J., Church, C. J., and Miller, J., 
dissent.) 

[Decided Nov. 20, 1877.] 
CONVERSION. 

Obtaining possession of note for purpose of destruc- 
tion: when demand not necessary before action.—Plain- 
tiff held a valid promissory note made by defendant, 
and payable in ten years, without interest. At the 
same time defendant owned a stock of merchandise 





worth $4,000, which he offered to sell to plaintiff's hus- 
band for $3,000, if plaintiff would surrender the note. 
For the purpose of carrying out this agreement, the 
note was handed to defendant, who immediately tore 
his name therefrom, and then refused to complete the 
agreement for the sale of the goods. Held, that plain 
tiff was entitled to maintain an action for the con- 
version of the note, and a demand that the note be 
re-delivered to her was not necessary. Murray v. Bur- 
ling, 10 Johns. 172; Decker v. Matthews, 12 N. Y. 313; 
Develin v. Coleman, 50 id. 531. Judgment of General 
Term reversed. Povell v. Powell. Opinion by Earl, J. 
(Decided Oct. 9, 1877.] 
PRACTICE. 


1. In Court of Appeals: when motion denied on 
ground of laches in making it.—Plaintiff, in June, 1864, 
took an appeal from an order of the Supreme Court 
reversing a judgment in favor of plaintiff and grant- 
ing a newtrial. In February, 1866, his attorney of 
record died, and no attempt was made to substitute 
another attorney. In May, 1874, the appeal was dis- 
missed by the Commission of Appeals for want of 
prosecution, under the provisions of Laws 1873, chap- 
ter9. Plaintiff had no attorney in the action from 
February, 1866, to May, 1877, and during these years 
took no steps to prosecute the appeal, nor did he in- 
quire after it from 1874 to 1877. Held, that he had 
been guilty of such laches as to forbid the granting of 
a motion to vacate the order dismissing the appeal. 
Motion denied. McElwain v. Erie Railway Co. Opin- 
ion per curiam. 

(Decided Nov. 20, 1877.] 

2. In Court of Appeals: motion to reinstate appeal 
after dismissal and remittitur sent down.—Where after 
an appeal had been regularly dismissed and a remit- 
titur sent down, and judgment thereon entered in 
the Supreme Court and execution issued upon the 
judgment, held, that a motion in this court to rein- 
state the appeal would not be entertained. The ap- 
pellant should move in the Supreme Court to have the 
proceedings there vacated and the remittitur returned 
to this court to the end that he might make the mo- 
tion to reinstate. Motion denied. Jones v. Adaumis. 
Opinion by Earl, J. 

[Decided Nov. 20, 1877.] 
SURROGATE. 

Decree directing payment of creditor in full before 
final distribution gives no preference.—While a decree 
of a surrogate under 2 Revised Statutes, 116, section 18, 
directing payment by aj executor or administrator of 
a debt owing by deceased person previous to the final 
distribution, if acted upon by the executor in good 
faith, will protect him in case the estate shall prove 
insufficient to pay the debts in full; if it remains un- 
executed when the general order for distribution of 
the estate among creditors comes to be made it does not 
give the creditor in whose behalf it was issued a right 
to payment in preference to other creditors so as to 
entitle him to payment in full if the estate is insuffi- 
cient to fully pay all the claims established against it. 
In such a case the decree is to give way to the para- 
mount authority of the statute providing for equality 
between creditors of the same class, and it is not nec- 
essary to procure such decree to be formally vacated to 
enable the statute to have effect. Order below af- 
firmed. In re Claim of Thompson. Opinion by An- 
drews, J. 

[Decided Nov. 13, 1877.] 
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BENCH AND BAR. 


Professor Samuel Tyler, of the law depart- 
ment of the’ Columbian University, Washington, D. 
C., died at Georgetown on the 15th inst. He was 
known to the profession through several works writ- 
ten or edited by him. These works are a biography 
of Chief Justice Taney, a treatise on Partnership, 
Stephen on Pleading, and Mitford & Tyler’s Pleading 
and Practice in Equity. 


George W. Rawson, justice of the Supreme 
Court for the Seventh Judicial District, died at Lyons, 
N. Y., on the 13th inst. He began his legal studies in 
the office of Hon. Mark H. Sibley, at Canandaigua, 
and was admitted to the bar in 1851. In 1859 he was 
elected surrogate of Monroe county. In 1864 he was 
chosen special county judge, and was twice re-elected. 
He was elected to the position of Supreme Court 
judge in 1876, and entered upon the discharge of its 
duties at the commencement of the present year. The 
sickness with which he died attacked him while he was 
holding the Wayne Circuit on the 12th inst. 


In Harvey’s Reminiscences of Webster just 
published, a meeting between Webster and Pinckney 
is given in the words of Mr. Webster himself. It took 
place after an argument before the Supreme Court, the 
first in which Webster had been opposed to Pinckney 
and in which the latter had been over-bearing and in- 
sulting. Says Mr. Webster: ‘‘ Mr. Pinckney took his 
whip and gloves, threw his cloak over his arm and be- 
gan to saunter away. I wentup to him and said very 
calmly, ‘Can I see you alone in one of the lobbies?’ 
He replied, ‘ Certainly.’ I suppose that he thought I 
was going to beg his pardon and ask his assistance. We 
passed into one of the ante-rooms of the Capitol. I 
looked into one of the grand jury rooms, rather re- 
mote from the main court-room. There was no one 
in it, and we entered. As we did so I looked in the 
door and found there was a key in the lock; and, un- 
observed by him, I turned the key and pnt it in my 
pocket. Mr. Pinckney seemed to be waiting with some 
astonishment. I advanced toward him and said: 
‘Mr. Pinckney, you grossly insulted me this morning 
in the court-room, and not for the first time either. In 
deference to your position, and to the respect in which 
I hold the court, I did not answer you as I was tempted 
to do on the spot.’ He began to parley. I continued: 
* You know you did; don’t add another sin to that; 
don’t deny it; you know you did it, and you know it 
was premeditated. It was deliberate; it was purposely 
done; and if you deny it, you state an untruth. Now,’ 
I went on, ‘Iam here to say to you once for all, that 
you must ask my pardon, and go into court to-morrow 
morning and repeat the apology, or else either you or 
lwill go out of this room in a different condition from 
that in which we entered it.’ I was never more in 
earnest. He looked at me and saw that my eyes were 
pretty dark and firm. He began to say something. I 
interrupted him. ‘No explanations,’ said I, ‘admit 
the fact, and take it back. I do not want another 
word from you, except that. I will hear no explana- 
tions; nothing but that you admit it and recall ic.’ He 
trembled like an aspen leaf. He again attempted to 
explain. Said 1: ‘There is no other course. I have 
the key in my pocket, and you must apologize, or take 
what I give you.’ At that he humbled down, and said 
to me: *‘ You are right; I am sorry; I did intend to 
bluff you; I regret it, and ask your pardon?’ ‘Knough,’ 
I promptly replied, ‘now, one promise before I open 
the door, and that is that you will to-morrow morning 
state to the court that you have said things which 
wounded my feelings, and that you regret it.’ Pinck- 
ney replied: ‘I will do so.’ Then I unlocked the door 
and passed out. The next morning, when the court 
met, Mr. Pinckney at once rose and stated to the court 
that a very unpleasant affair had occurred the morn- 
ing before, as might have been observed by their 
honors; that his friend, Mr. Webster, had felt grieved 
at some things which had dropped from his lips; that 
his zeal for his client might have led him to say some 
things which he should not have said, and that he was 
sorry for having thus spoken. ‘ From that day, while 


at the bar, there was no man,’ said Mr. Webster, ‘who 
treated me with so much respect and deference as Mr. 
William Pinckney.’ ”’ 





NOTES OF RECENT DECISIONS. 


Burglary : entering bank at solicitation of detectives in 
charge. — A defendant, who has entered a bank at the 
solicitation of detectives rightfully in possession with 
the consent of the owner, cannot be convicted of 
burglary, no matter whatjhis guilty intent. Ct. App., 
Texas, Oct., 1877. Speiden v. State (Texas L. J.). 

Conflict of law: place of contract as applied to note 
and mortgaye.— A promissory note made in Oregon 
and payable in Scotland is considered made in Scot- 
land. Per Field, J. A mortgage upon real property 
in Oregon, to secure the payment of such a note, is 
considered made in Oregon, and its validity is to be 
tested by the laws of such State. Per Field and Deady, 
JJ. U.S. Cire. Ct., Oregon, Oct. 25, 1877. Oregon 
and Wash. Trust Ins. Co. v. Rathburn (Ch. L. News). 

Contributory negligence: party acting under the direc- 
tion of the company’s servant not guilty of.—F. called 
with his team at defendant’s depot for freight. The 
company’s agent directed him to a position at the sta- 
tion within a few feet of the track, informing him that 
no train would pass for half an hour. A train came 
within five minutes, and one of his horses was injured. 
Held, that he was not guilty of contributory negli- 
gence. Sup. Ct., Pennsylvania, Oct. 29,1877. <Alle- 
ghany V. R. R. Co. v. Findley (Pittsb. L. J.). 

Contributory negligence: leaving passenger car.— A 
passenger, leaving his seat in a passenger car (there 
being an abundance of room), while the train is in 
motion and going into the baggage car, where he is in- 
jured by falling baggage, upon the car being over- 
turned, is guilty of contributory negligence, and no 
action lies for the injury. Sup. Ct., Illinois, Oct. 17, 
1877. Peoria and R. I. R. R. Co. v. Lane (5 Cent. L. 
J. 462). 

Eminent domain: private property cannot be taken 





for use of private persons: gold mining company: min- 


ing a public object.—Private property cannot be taken 
for the exclusive use of private persons, even though 
just compensation be provided therefor. It is compe- 
tent for the legislature, in the exercise of the right of 
eminent domain, to grant to a gold mining company 
the right of way to construct its ditch or canal over 
the lands of others, for the purpose of bringing water 
to the mines, due provision being made for compensa- 
tion therefor. The object, to wit: the mining of gold, 
is a matter in which the public is interested. Sup. Ct., 
Georgia, Nov. 21,1877. Hand Gold Min. Co. v. Parker. 

Former conviction: when not bur to subsequent prose- 
cution.—A plea of former conviction before a justice 
of the peace for simple assault and battery is no de- 
fense to a prosecution for a higher grade of the offense; 
and where it appears that the former conviction was 
fraudulently brought about by the defendant himself, 
it is no bar to a real prosecution for the same offense. 
Ct. App., Texas, Nov., 1877. Warriner v. State (Texas 
L. J.). 

Government lands: settler wnder homestead act no 
right to cut timber.—A person entering land under the 
homestead act of the United States has no right, prior 
to the issuance of a patent therefor, to cut the timber 
from such homestead for the purpose of selling or 
trafficking in the same. U. 8S. Dist. Ct., Minnesota, 
Oct. 31, 1877. United States v. McEntee (N. W. Rep.). 

Infancy: right of mother to custody of female child 
up to sixteen years of age: jurisdiction.—Up to the 
age of sixteen a female child has no right to withdraw 
herself from the custody of her father, and in the 
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event of his death, from the custody of her mother; 
and if she do so, the court has jurisdiction to order 
her to return, or to be restored to such custody. Ct. 
of Q. B., Ireland, Aug. 11,1877. In re Smythe (Ir. L. 
T. Rep.). 
——_.2____—. 
RECENT BANKRUPTCY DECISIONS. 
COMPOSITION. 


Maker of accommodation paper not discharged by 
composition with indorsers.—Where the holder of ac- 
commodation paper, knowing it to be such, enters into 
and signs a resolution of composition in proceedings in 
bankruptcy instituted against the indorsers, the maker 
is not thereby discharged from his liability. Sup. Jud. 
Ct., Massachusetts. Guild v. Butler, 16 Nat. Bankr. 


Reg. 347. 
EXAMINATION. 


Violation of order for, by debtor.—Where a bank- 
rupt has been ordered to submit himself to further 
examination, a departure from the district before the 
time appointed, without examination, is such a viola- 
tion of the order that no discharge will be granted 
until it is rectified by submission to such examination. 
U. 8. Dist. Ct., Vermont. In re Kingsley, 16 Nat. 
Bankr. Reg. 301. 

MORTGAGE. 

When assignee permitted to redeem in foreclosure suit. 
—Where the former assignee of the bankrupt, a second 
mortgagee, was made a party defendant in a suit to 
foreclose the first mortgage, and died after entry of a 
decree pro confesso but before final decree, and his 
successor is not made a party to the suit, a sale will 
not affect the second mortgage, and the assignee will 
be permitted to redeem. Sup. Ct., Michigan. Avery, 
assignee, v. Ryerson, 16 Nat. Bankr. Reg. 289. 


SURETYSHIP. 

Discharge in bankruptcy o sureties on an appeal 
bond : when it must be pleaded.— In Mississippi a judg- 
ment against the sureties on an appeal bond follows 
upon rendition of a judgment against the principal. 
Where sureties upon an appeal bond are discharged in 
bankruptcy pending such appeal, they must plead such 
discharge before judgment on the appeal, if they de- 
sire to avail themselves of it asa defense. Sup. Ct., 
Mississippi. Jones v. Coker, 16 Nat. Bankr. Reg. 343. 


—_ >__—_ 


BOOK NOTICES. 


FIELD ON CORPORATIONS. 


A Treatise on the Law of Private Corporations. By George 
W. Field, Author of ** A Treatise on the Law of Dam- 
ages,” etc. Albany: John D. Parsons, Jr., 1877. 

NEW work on Private Corporations has for some 
time been needed. The treatise of Angell & 

Ames, though thoroughly excellent in every particu- 

lar, was of the past and could not be successfully 

made a modern book by annotations and emendations. 

Since they wrote, extensive and important additions 

have been made in every department of the law of 

corporations, both in principle and application, so that 
nothing short of an entire restatement of the rules 
governing that law in all their details, would faithfully 
represent it as it exists at present. And that a treatise 
on the law in force to-day was needed, no one who 
contemplates for a moment the vast body of capital 
invested in corporate enterprises, and the enormous 





amount of business done by or on account of corpora- 
tions, will doubt fora moment. At the beginning of 
the present century, probably not one person out of a 
hundred had ever had dealings with a business corpo- 
ration, and the only examples of such an institution 
were an occasional bank, a few turnpike companies 
and perhaps half a dozen organizations for some 
other purposes scattered through the country. To- 
day, however, every nook and corner of the nation 
has its little corporation for insurance, for manufactur- 
ing, for printing, while the great railway, express and 
telegraph companies cover the land with the manifes- 
tations of their wealth and enterprise. Therefore, the 
law relating to these organizations is liable, and indeed 
certain, to be of interest to every individual in the 
country, and every practicing lawyer must have 
questions under it presented to him almost daily. 
Claims by and against banks, and against railway, 
express, telegraph and insurance companies, are famil- 
iar to every member of the bar, and the calendars 
of the courts are burdened with cases in which 
these associations are plaintiffs or defendants. 
A knowledge of the law of corporations as it exists 
to-day, is for this reason essential to every practi- 
tioner, and consequently a treatise wherein such 
law, in its latest development, should be fully 
and accurately presented, has for some time been 
anxiously looked for, and the announcement made sev- 
eral months since, that Mr. Field, who had already 
achieved a high position among legal writers by his 
work on Damages, was preparing a treatise on 
the law of Private Corporations, was greeted with 
pleasure. The ability, experience and learning of the 
author were a sufficient guarantee that what he did 
would be well done, and that the long-felt need would 
be met in a way that would satisfy the profession, and 
the present volume realizes all that was anticipated. 

The work is divided into twenty-three chapters, a 
chapter being devoted to each of the following topics: 
Description, definitions and history; How corpora- 
tions are created; Private corporations, nature and 
character of; Perpetual succession; Members, stock- 
holders and stock; Directors; Officers and agents; 
Corporate meetings; Corporate contracts; The cor- 
porate seal; By-laws; Liability of corporations for 
torts; Suits at law by or against corporations; Suits 
in equity; Receivers; Amalgamation and consolida- 
tion; Eminent domain; Quo warranto; Liens and 
their priority; Dissolution; Mandamus; Taxation; 
Negligence and wrongful acts of agents and servants. 
Each leading principle under a topic, as a rule, occu- 
pies a section, which is prefaced by a running title 
denoting its contents. These principles are usually 
expressed in the very language of the decisions, where- 
in they are found, with sufficient fulness to render 
them easily comprehended, and with sufficient of the 
reasoning of the court to make certain their authority. 
Indeed, we think the author has in several instances 
erred in this respect, giving too much of the argument 
of the court. The quotation from Western Railway v. 
Babcock, on page 438, is an example of this 

On the whole, however, the book of Mr. Field very 
much pleases us, and we can recommend it to the pro- 
fession as a work wherein the Jaw upon the subject of 
private corporations is accurately, logically and ele- 
gantly presented. The volume is excellently printed 
and bound, contains a good index and a carefully pre- 
pared table of cases cited. 
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BLUMENSTIEL ON BANKRUPTCY. 


The Law and Practice in Bankruptcy. A complete Treatise 
of the Law of Bankruptcy, being Title LXI of the 
United States Revised Statutes and Amendments, with 
the decisions thereunder; together with a full refer- 
ence to all the important adjudications made in Eng- 
land upon similar provisions. An exhaustive review of 
the practice under the law, with all the forms, rules in 
equity and general orders established by the Supreme 
Court of the United States, arranged in logical order. 
By Alexander Blumenstiel, of the New York Bar. New 
York: Ward & Peloubet, 1877. 

The field of bankruptcy law seemed to be quite well 
filled by the treatises of Mr. Bump and others, yet we 
will not say that the present volume will prove unwel- 
come to those of the profession who do business in the 
bankruptcy courts. It is in several respects better 
fitted than some of its predecessors for the use of the 
practitioner. It is both elaborate and logical, contain- 
ing the whole body of bankruptcy jurisprudence, sys- 
tematically arranged and presented in ‘such a way as 
to be understood by every one —something that can- 
not always be said of all works of this kind. The bank- 
rupt law itself is far from being clear in its terms, and 
the decisions of the courts as to its meaning have often 
been contradictory —a circumstance which in some 
degree has contributed to the popular feeling against 
it; and we have heretofore had no work of any size 
which has undertaken to treat of it in an elementary 
manner. This we understand to be the aim of the 
book before us, and we believe the author has suc- 
ceeded in what he has attempted todo. The book is 
well printed and bound, and carefully indexed, and 
contains a table referring to the cases cited. All the 
necessary forms are given, and in fact every matter in 
law or practice that is liable to arise is referred to. 
For both the student and the practitioner the book 
will prove a valuable aid. 


CoppINGToN’s Digest or TRADE-MARKS. 


A Digest of the Law of Trade-Marks, as presented in the re- 
ported adjudications of the courts of the United States, 
Great Britain, Ireland, Canada and France, from the 
earliest period to the present time; together with an 
appendix containing the United States statutes and the 
treaties of the United States concerning trade-marks, 
and the rules and fotms of the United States Patent 
Office for their registration. By Charles E. Coddington, 
Counselor at Law. New York: Ward & Peloubet, 1877. 

This work must prove of great value to those among 
the profession who are called upon to act in cases in- 
volving trade-marks, as it collects together a mass of 
law very widely scattered, and to most persons inac- 
cessible. There are several valuable elementary trea- 
tises upon the subject, and a very good collection of 
leading cases; but heretofore no digest, containing 
every thing in English, French, Canadian and Ameri- 
can law, has appeared. The law regulating trade- 
marks, though of somewhat ancient origin, is very 
largely of quite modern production. Nine-tenths of 
the decisions upon this topic have been made within 
the last thirty years, and more than half of them since 
the year 1865. The materials for the digest, therefore, 
have accumulated only within a very brief period. 

The volume before us appears to have been carefully 

prepared. The arrangement combines the analytical 

and alphabetical methods, and the index being full 
and systematic, the contents are rendered easily ac- 
cessible to every one. The French decisions are given 
separately. A table of cases affirmed, criticised, re- 
versed and cited in opinions in cases referred to is 
given in addition to the usual table of cases cited. 





The work contains the statutes and treaties between 
the different countries and the United States in rela- 
tion to the subject. The rules of the Patent Office 
and the official forms required in the registration of 
trade-marks are also given. The volume is excellently 
printed on good paper, and is well bound. 


—_——_———_ 


CORRESPONDENCE. 


THE GRAMMAR OF THE New CODE. 


To the Editor of the Albany Law Journal: 

Sir — Had the commissioners to revise the statutes 
authority to change the laws of the English language 
as well as those of the State of New York? 

If not, by what right have they abolished the sub- 
junctive mood? 

For instance, the Old Code reads (section 104): “If 
an action shall be commenced within the time pre- 
scribed therefor, and a judgment therein be reversed 
on appeal, the plaintiff, or if he die and the cause of 
action survive,’ etc. The New Code changes this 
into (section 405): *‘ If an action is commenced within 
the time limited therefor, and a judgment therein is 
reversed on appeal * * * * the plaintiff, or if he 
dies and the cause of action survives,” etc. Four mis- 
takes in one sentence! And these blunders have plenty 
more to keep them company. 

Why such a fierce hatred of the subjunctive, and 
this inordinate passion for the indicative? 

In familiar conversation and correspondence, @ little 
carelessness may be pardoned, but should not the 
statute law of a country be a model both as to style and 
grammar, and not a string of blunders that would dis- 
grace a school boy? 

Is this massacre of subjunctives a cruel deed, done 
with malice aforethonght, or must the commissioners 
plead Dr. Johnson’s frank excuse: ‘‘ Ignorance, 
madam, pure ignorance !”’ T.C. 

New York, 17th December, 1877. 


COMPELLING PRISONER TO FURNISH EVIDENCE, ETC. 
To the Editor of the Albany Law Journal: 

Srr—In reading your comments on 21 Am. HRep., in 
the December number of your excellent journal, I was 
struck with the justness of your comment upon the 
case of State v. Graham, 74.N. C. 646. The evidence 
against the prisoner was most certainly incompetent. 
No man shall be compelled to furnish evidence against 
himself is the edict of the organic law of our govern- 
ment, and upon this express ground, the Supreme 
Court of our State reversed a case at its last term where 
the prisoner, who stood indicted for murder and was 
compelled to put his foot into sand so that his track 
might be identified as the same one found in the mud, 
near the scene of the murder. To compel the prisoner 
to “ put his foot init,” is only another way of making 
him say “I did it!” 

As to the case of The State v. Neely, 74 N. C., it is 
sufficient to say that the opinion of the court convict- 
ing the prisoner because he ran after the girl, is an 
absurdity so gross that it blunts common sense. The 
judge who delivered it should have been ‘ton the 
jury,’’ with an enligthened judge presiding to curb his 
“experience ’’ and prejudice. 

Yours truly, 

SPRINGFIELD, TENN., Dec. 4, 1877. 


J. W. Jupp. 
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COURT OF APPEALS DECISIONS. 
‘HE following decisions were handed down on Tues- 
day, December 18, 1877: 

Judgment affirmed, with costs — Collins v. N. Y. C., 
etc., R. R. Co.; Nelson v. Sun Mutual Ins. Co. ; Knapp 
v. Anderson; Brown v. Kiefer; Taber v. Delaware, 
ete., R. R. Co.-— Order affirmed, with costs — In the 
matter of Hermance v. Supervisors.-— Appeal dis- 
missed, with costs— Stewart v. McCool.—— Order 
granting new trial affirmed and judgment absolute for 
plaintiff, with costs— Worster v. Forty-third Street, 
etc., R. R. Co.— Order of General Term affirmed 
and judgment absolute for plaintiff on stipulation, 
with costs— Knolls v. Barnhardt.—— Judgment re- 
versed and new trial granted, costs to abide event — 
Cowing v. Altman.— Order of General Term re- 
versed and judgment on report of referee affirmed, 
with costs — Coughlin v. New York Central, etc., R. 
R. Co.— Order granting new trial reversed and 
judgment at Circuit affirmed, with costs — Knox‘v. 
Hexter. 

—_»_____ 
NOTES. 

THE Journal of Jurisprudence and Scottish Law 

Magazine, for December, contains several articles 
of more than usual interest. In the leader, entitled 
“Our Majority,’ the Journal commemorates the com- 
pletion of its twenty-first year, and reviews the im- 
portant legal incidents which have occurred during 
the period covered by its publication. ‘Scottish Pris- 
ons” is an interesting contribution upon the now 
prominent subject of prison reform. ‘*‘ Notes on the 
Social Science Congress,’’ at Aberdeen, contains crit- 
iques upon the essays read on “ The Law of Infanti- 
cide,”’ on “Prison and Reformatory Labor,” and on 
“Our Detectives.”” Under the head of ‘‘ Reviews,” 
the leading lega] periodicals of England and America 
are mentioned, with such criticisms or commendation 
as the reviewer deems each to be entitled to. Of the 
ALBANY LAW JOURNAL he speaks thus; 

“The ALBANY LAW JOURNAL is one of the most en- 
terprising and largely circulated of American legal 
weeklies. During the year 1877 it has kept up to its 
usual high standard of excellence. Its reports of cases 
are carefully prepared and well selected, while its 
original articles speak well for the learning and ability 
of the members of the legal profession of the State of 
New York.” 


A somewhat novel case was recently decided by the 
Supreme Court of Pennsylvania. One Barclay was 
the owner of a ticket in a lottery, which he passed 
over to an acquaintance named Newhouse. The ticket 
drew a pair of horses, of which Newhouse obtained 
possession. Barclay transferred all his right to one 
Kestner, who went to Newhouse, and by threats and 
menaces succeeded in acquiring possession of the 
horses. Newhouse then brought an action of replevin 
for the horses against Kestner. The evidence was 
conflicting as to whether the transaction was a gift of 
the ticket and of whatever it might draw, or whether 
it was handed to Newhouse to obtain what it might 
draw, as agent for Barclay. The court held that New- 
house could recover, saying he had the actual posses- 
sion of the horses under a claim of title. Kestner 
sought to prove property through an illegal transac- 
tion, which could give him no right. The jury has 
found that he obtained the possession of the property 
from Newhouse against his will, and by threats, 
menace, duress or force. This leaves Kestuer with- 


out any foundation upon which to rest a claim. 





The London Punch furnishes the latest judicial 
charge. It is the case of Brown v. Jones, just tried 
before the Lord Chief Baron. It was a case of little 
interest. The plaintiff sued the defendant for money 
lent upon a bill of exchange. The bill was presented 
in due course and dishonored. . There was practically 
no defense. The Lord Chief Baron, in summing up, 
said he was delighted to have this opportunity of 
addressing the jury upon several subjects of import- 
ance. The other day he had given the Lord Mayor 
his opinion about the present war—a war which was 
a disgrace to the Emperor of Russia and a scandal to 
Europe. On this occasion he would touch upon other 
topics of international interest. He wished to call their 
attention to Prince Bismarck. To the far-seeing cruelty 
of this statesman France owed her present painful 
position. Had the German premier been satisfied to 
conclude the war before the late Emperor of the 
French had surrendered at Sedan, there is every rea- 
son to believe that a Napoleon would have been seated 
on the throne of France at this very moment. To the 
overthrow of the empire may be traced the terrors of 
the commune. Bismarck also had a hand in the 
Danish and Austrian wars—two campaigns full of 
disaster to the natural allies of England. Altogether, 
he thought it his duty, sitting there as he did in the 
character of a judge of the land, to condemn the con- 
duct of the German statesman in the strongest possible 
language. He must add, too, that he looked with 
some alarm at the warlike preparation reported to be 
making in Italy. Why should Italy arm? Did she 
wish to attack the Turks? Was she playing into the 
hands of the Russians? These questions some judges 
would leave to the jury to decide. He refused to do 
any thing of the surt. He thought it his duty, as 
Lord Chief Baron, to rule that the Italians were de- 
cidedly wrong. They must take this from him seated 
on the bench. His lordship then severely criticised 
the conduct of the Khedive of Egypt and reviewed 
the history of Spain during the last five years. At 
this point the fifth edition of the evening paper was 
handed in. The Lord Chief Baron, having hastily 
glanced at the latest intelligence, continued his sum- 
ming up. There was nothing knew in the paper be- 
fore him. Of course, there was a great many rumors; 
but they might take it from him that rumors must be 
received with the greatest possible caution. He had 
no wish to embarrass Lord Beaconsfield by any re- 
mark that he might make while in discharge of his 
judicial duties; still, he thought it only right to 
tell the jury that unless the Premier walked in 
the ways of the late Lord Palmerston, England’s 
prosperity might become a thing of the past. We 
had great interests in India, and those interests must 
be carefully watched and guarded. His lordship here 
read several extracts from the works of Captain Bur- 


naby to prove that the Turk was infinitely to be pre- 
ferred to the Russian. His lordship regretted that he 
had not a large map and a black board, and even a 
magic lantern, with afew dissolving views. Had he 
these useful articles, he ventured to think he could 
have made his lecture, if not more intelligible, at least 
more entertaining. He regretted the lateness of the 
hour prevented him from saying a great deal more 
upon the very interesting subjects that had been 
attracting their attention. In conclusion, he could 
have no hesitation in directing the jury to find a ver- 
dict against the Russians generally, and in the present 
case to give the plaintiff the money that clearly was 
due tohim. The jury (having been awakened by the 
usher) immediately found a verdict for the plaintiff, 
and the proceedings terminated. 
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CURRENT TOPICS, 


T= legislature of this State, which assembles for 

its regular annual session next week, bids fair 
to have presented for its consideration an unusual 
amount of business. The law regulating procedure 
was left last spring in an unfinished condition, and 
there will be an earnest demand that what was 
undertaken be finished or that a step backward be 
taken; that is, that the nine chapters necessary to 
complete the new Code be enacted or that the old 
Code be restored. Those who are active in advo- 
cating the restoration of the old Code, or something 
like it, will probably ask that other important 
changes be made in the statute law, perhaps the 
adoption of the Codes prepared some years since by 
the commissioners appointed by the legislature for 
that purpose. These Codes have been approved 
ana adopted wholly or in part in a majority of the 
States, while not a single one of them has been 
enacted here. The excise law has given so much 
trouble during the past year since the meaning of 
an important section has been settled by the Court 
of Appeals, that a very urgent effort will be made 
for its modification. It is to be hoped that a law 
may be devised that can be enforced. The present 
statute is full of traps and pitfalls put there, not for 
the purpose of regulating, but of preventing, the 
sale of liquor, and is so uncertain and dishonest in 
its provisions that public opinion will not sustain it, 
and if not abolished it must remain to a very large 
extent a dead letter. Both it and the civil damage 
law are a discredit to our statute book, and it is to 
be hoped that the present legislature may erase 
them therefrom. We presume the usual attempts 
will be made to abrogate the usury law, and we 
trust that the legislative mind may be sufficiently 
enlightened to render those attempts successful. It 
is to be hoped that the exposure during the past 
season of the dishonest practices of managers of 
insurance companies may encourage the passage of 
laws regulating the contract of insurance. The de- 


relopments made in the investigation of the affairs 
of the American Popular and other life companies, 
show that the various conditions inserted in policies 
are placed there, not to protect the companies against 
fraudulent practices on the part of applicants for 
insurance, but tg enable the companies to avoid the 
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policies when so disposed. Other things, also, will 
engage legislative attention, but if the law is made 
what it ought to be in the matters we have men- 
tioned, the work of the session will satisfy the peo- 
ple generally. 


The Court of Appeals of Maryland has decided 
that a negro is not entitled to admission to the bar 
of that State. One, Charles Taylor, who has for 
some time been studying in a lawyer’s office in 
Baltimore, and as to whose intellectual and moral 
qualifications there appears to have been no dispute, 
and who has recently been admitted to practice in 
the Federal courts there, applied for admission 
to practice in the State courts. The Court of 
Appeals refused to grant his request on the simple 
ground that the law forbade it. The decision will, 
undoubtedly, be used as an argument that the black 
man is not given the same rights as the white man 
in Maryland, but we do not regard it in that light. 
The privilege of practicing at the bar as an 
attorney and counselor is in no sense a right. The 
law-making power may impose such restrictions as 
it pleases upon admission, or may commit the whole 
matter to the courts. It is incumbent upon the 
authorities having the matter in charge to establish 
reasonable regulations, just as it is incumbent upon 
the legislature to make reasonable laws, but in 
making such regulations the interests of suitors, 
not those of applicants for admission, are to be con- 
sulted. If it is best for suitors that those who are 
to conduct their cases shall be selected from a par- 
ticular sex and a particular race, and such is the 
rule, no one has any legal or moral right to com- 
plain. It seems best to those having the matter in 
charge, in most parts of Christendom, that educated 
males of full age shall alone be permitted to repre- 
sent litigants before the courts. In Maryland, and 
probably in some other of the Southern States, only 
white males of proper age and qualifications are 
given the privilege, while in some of the Western 
States the opportunity to act as attorney and coun- 
selor is open to all, without distinction of race or 
sex, and we think, in one or two localities, without 
other qualification than that of age. As to which 
rule is the best opinions will differ, but we must 
confess that the bar of those States where the 
stricter rule prevails, contains a larger proportion of 
individuals, who possess the qualities which go to 
make up the model lawyer — intellectual ability, 
learning and high moral character — than does that 
of those where every one that wishes may enter 
the profession. 


The Governor has, we understand, selected Mr. 
Justice Ingalls, of the third district, as one of the 
general term judges of the first department. The 
bar of the third district very much regret that 
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Judge Ingalls is thus to be taken from them. While 
there is in the first department a vast amount of 
business, and its bench may be entitled to the most 
able and experienced judges in the State, the third 
district should not be called upon to part with one 
so well fitted to perform the duties of the circuit as 
is Judge Ingalls. It is understood that he is himself 
averse to the designated change, and would prefer 
to retain the place he occupies at present. Besides, 
the business of the third district is so large as to 
require all the judicial officers, residing therein, to 
attend to it. If the Governor persists in his inten- 
tion the large cities of Albany and Troy will be left 
without a resident judge who transacts special term 
business. Mr. Justice Learned is absent at general 
term a very large part of the time, and if Judge 
Ingalls is taken to New York the lawyers of the 
two cities named must go to Catskill or Kingston 
for every special term order required, when there is 
no regular special term in session in one or other of 
such cities. The action of the Governor will result 
in great inconvenience to the profession, which might 
have been avoided if another selection had been 
made. 


It will be noticed from the announcement else- 
where that the Court of Appeals closed the busi- 
ness of the present term on the 21st inst., and ad- 
journed sine die. An order was handed down con- 
vening the court for a new term to commence on 
the third Tuesday of next month, when a new calen- 
dar will be made of appeals wherein returns are 
properly filed and which are properly noticed for 
argument. The court has, during the past term, 
decided some very important cases, notable among 
which are the suits relating to the New York ele- 
vated railways. Two cases of unusual interest in- 
volving the constitutionality of the civil damage 
law, and others of less importance, are held under 
advisement until the re-assembling of the court in 
January. 


The killing of a constable, in Chicago, by a 
woman, against whom he was endeavoring to en- 
force an execution, has called the attention of the 
public in that city to the disgraceful character of 
the ordinary business done in justices’ courts there. 
It does not follow, however, that justices’ courts in 
Chicago are in themselves any worse than the same 
institutions are elsewhere, but, as they afford greater 
opportunities therefor, the exposures made de- 
velop more cases of oppression and wrong, than 
would probably be discovered in another place. 
The cause of this state of affairs is attributed to the 
circumstance that the constables who execute the 
process of the courts are chosen from a very low 
class of men, but this is not the true one. The 


fault is in the system, which gives great opportunity 
for petty injustice, and encourages such injustice 





by making it profitable to those who conduct the 
business of the courts. Until our justices’ court 
system is entirely reorganized this court will re- 
main an instrument of wrong to rich and pooralike, 
and a scandal to our judicial organization. 


The New York Herald, in a recent issue, intimates 
that the public have lost confidence in the justice 
and independence of the Federal Supreme Court in 
consequenee of several decisions on questions of im- 
portance made during the past few years, particu- 
larly in those cases known as the ‘‘legal tender” 
and ‘‘ granger” cases. The decision in the Chicago 
elevator case, Munn v.Illinois, is declared to author- 
ize a ‘‘ clear invasion of private rights, and to be an 
attack upon private property.” The Herald, there- 
fore, concludes that there is but little hope left that 
the Supreme Court will remain what it has been 
supposed to be, the impregnable bulwark of private 
rights, and it looks with apprehension for its decis- 
ion upon certain important questions now pending 
before it. The reasons given by the court for its 
decision in the case of Munn v. Illinois seem to us 
to be amply sufficient to sustain not only its correct- 
ness but the propriety of laws of the character of 
those whose validity was passed upon. But the 
question before the court was not what the Herald 
assumes it to be, whether the statutes regulating the 
price of storage in the elevator were just, but 
whether the State of Illinois had the right to pass 
them. The Supreme Court said that the State had 
power to pass them and that was all. It is the duty 
of the courts to declare what the law is and not 
what it ought to be, and the Supreme Court of the 
United States, when the constitutionality of a State 
law comes before it, can examine only that question. 
The laws of some of the States are frequently unjust 
and sometimes designedly so, yet as long as they do 
not infringe the provisions of the Federal Consti- 
tution, the Supreme Court cannot enjoin their en- 
forcement. The tribunal may not agree with us 
upon every question, but we believe it is more likely 
to be right than we are or than any newspaper in 
the land. 


Those interested in litigation in the District of 
Columbia have long felt the need of a thorough 
reorganization of its judicial system. The laws of 
Maryland regulating practice, which were in force at 
the time of the formation of the district, still pre- 
vail. While changes have been made in methods 
of procedure in every part of the country, the dis- 
trict retains the old cumbrous and technical common- 
law system. There is a prospect that this condition 
of things will not much longer continue, as an elab- 
orate bill has been prepared under the supervision 
of leading members of the bar of both political 
parties, for the establishment of an entirely new 
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judicial organization. The bill provides for the 
formation of a Supreme Court, consisting of seven 
judges, who are to be new appointees, the members 
of the present court being eligible for reappoint- 
ment. The proposition to legislate out of office the 
present judiciary is wrong, and will not, we think, 
be retained in case the bill in its other features 
should receive the approval of Congress. Nor do 
we see that it is essential to the abolition of the old 
forms of procedure that the court should be abol- 
ished also. 
ee ae 


NOTES OF CASES. 


The case Golding’s Petition, 57 N. H. 146, in- 
volves a somewhat curious question. The petitioner, 
who was imprisoned upon the warrant of a person 
exercising the office of justice of the peace, claimed 
such imprisonment to be unlawful upon the ground 
that the person issuing the warrant was under 
twenty-one years of age, and could not, therefore, act 
as justice of the peace. The court held the claim 
valid upon the ground that an infant cannot exer- 
cise the functions of a judicial office, and that the 
office of justice of the peace is such an office. The 
case of Morse v. Graves, 3 N. H. 408, where the sub- 
ject what offices an infant may hold is very fully 
considered, is followed. It isthere said that it has 
always been held that an infant cannot exercise the 
office of a judge. The court says that ‘ offices 
where judgment and discretion and experience are 
essentially necessary to the proper discharge of the 
duties they impose, are not to be intrusted in the 
hands of infants. But they may hold offices which 
are clearly ministerial, and which require nothing 
but skill and diligence.” See, also, Scambler v. 
Waters, Cro. Eliz. 636, Coke Litt., B. 3, note 15. It 
has been held that an infant may be a mayor (Cro. 
Car. 556), but he cannot sit in the House of Lords 
or be elected to the House of Commons, or be a 
juror or bail (Hob. 325; Jenk. 319). He cannot be a 
common informer nor a sheriff's officer in England 
(Maggs v. Hilis, Buller’s N. P. 196); nor a clerk of 
the court of requests (Rex v. White, 2 Selw. N. P., 
1,068, n.); but he may be clerk of the peace (Crosby 
v. Hurley, 1 Alcock & N. 431). In Connecticut he 
cannot serve an ordinary writ (Tyler v. Tyler, 2 
Root, 519), but in New Hampshire he can act as 
deputy sheriff (Morse v. Graves, supra), and in Ver- 
mont, also (Barrett v. Seward, 22 Vt. 176). In Eng- 
land he may act as jailer, and the statute extends so 
far as to charge him in an action of debt for the escape 
of one in execution. Shrewsbury’s Case, 9 Coke Rep. 
48; Reynold’s Case, id. 97; King v. Dilliston, 2 Mod. 
222. He may, by the common law, be an executor 
at the age of seventeen. Piggott’s Case, 5 Coke, 29. 


See further upon the subject, Curle’s Case, 11 Coke, 
4a; Halliburton v. Leslie, 2 Hogan, 252; Hdlestone 





3B. & A. 81. 


In McCaskell v. State, 53 Ga. 510, McCaskell, the 
defendant below, was indicted for violation of a 
statute requiring any person engaged in practice as 
a lawyer to procure a license, for which he re- 
quired to pay to the State a specified sum, and making 
the failure to comply with the requirement was pun- 
ishable by fine and imprisonment. Defendant demur- 
red to the indictment, on the grounds that the law re- 
quiring such license impaired the contract made with 
him by the State when he was admitted to practice, 
and was, on that account, in violation of the Fed- 
eral and State Constitution; that the license ob- 
tained on his admission was a franchise, and could 
not be taxed except by an ad valorem tax, and that 
the obligation to take out and pay for a license was 
merely an obligation to pay a debt, and to make 
non-payment of it punishable by fine and imprison- 
ment was a violation of a provision in the State 
Constitution forbidding imprisonment for debt. The 
trial court overruled the demurrer on every point, 
and its decision was sustained by the Supreme 
Court. The right of the State to tax particular 
callings has been sustained by numerous decisions, 
and the legal profession is not excepted from 
the general rule. In Ould v. City of Richmond, 14 
Am. Rep. 139, a city ordinance divided the lawyers 
of the city into several classes, and imposed upon 
those belonging to each class a specified tax, and 
this ordinance was held valid by the Supreme Court 
of Appeals of Virginia. As to such a tax being a 
violation of a constitutional provision against une- 
qual taxation, see State v. Cassidy, 21 Am. Rep. 765, 
where a statute requiring all liquor dealers to 
take out a special license in addition to all other 
licenses required by law, and to pay ten dollars 
therefor, was held by the Supreme Court of Minne- 
sota not invalid on such aground. That a tax is 
not a debt, in the sense of the clause of the Consti- 
tution forbidding imprisonment for debt, though in 
a general sense it may be, is shown by the fact that 
it is not created by contract, and is not the subject 
of set-off (Finnigan v. City of Fernandina, 21 Am. 
Rep. 292), and when required by the State to be 
paid in coin, Congress has not the power to make 
it solvable in legal tender notes (County of Lane 
v. Oregon, 7 Wall. 71). See, also, City of Augusta 
v. North, 57 Me. 392; 2 Am. Rep. 55, where it is 
held not a debt, within the clause of the Constitu- 
tution prohibiting the passage of a law impairing 
the obligation of a contract. Also, Pierce v. Boston, 
8 Metc. 520; Shaw v. Peckett, 26 Vt. 482; Harrison 
v. Willis, 19 Am. Rep. 604, where a tax on a law- 
suit was held valid; and State v. County Commission- 
ers, 19 Am. Rep. 641, where a tax on litigants was 
likewise so held, 
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ARBITRATION AS A CONDITION PRE- 
CEDENT. 


T° exactly what extent it is lawful for parties to 

contracts to agree to submit their differences to 
arbitration, rather than to abide the decision of the 
ordinary legal tribunals, has given the courts a good 
deal of trouble to determine. Some confusion has 
arisen from the failure to distinguish between arbi- 
tration as a means of ascertaining facts or measuring 
values, and arbitration as a means of settling dis- 
putes. The former is permissible; the latter only in 
a limited manner. The difference in question is 
well defined by Allen, J., -in Pres’t, ete, D. & H 
Canal Oo. v. Pa. Coal Co., 50 N. Y. 266: “In one 
class the parties undertake by an independent cove- 
nant or agreement to provide for an adjustment and 
settlement of all disputes and differences by arbi- 
tration, to the exclusion of the courts, and in the 
other they merely, by the same agreement which 
creates the liability and gives the right, qualify the 
right by providing that before a right of action shall 
accrue certain facts shall be determined or amounts 
and values ascertained, and this is made a condition 
precedent either in terms or by necessary implica- 
tion.” A familiar example of the latter class is the 
certificate of an architect or an engineer in a build- 
ing contract. Of this latter class Judge Allen says: 
‘**the condition being lawful, the courts have never 
hesitated to give full effect to it.” This sort of 
arbitration extends not only to values and amounts 
ascertainable by measures and computations, but 
also to damages, as, for instance, under a policy of 
insurance. Thus, in Scott v. Avery, 5 H. of L. Cas. 
811, the substance of the decision is thus (rather 
awkwardly) expressed: ‘‘Can a shipowner and an 
insurer enter into a valid agreement that the ship- 
owner shall pay down a given sum, and that in con- 
sideration of such payments the insurer upon the 
loss of a given ship shall pay to the said owner, not 
the amount of the loss sustained by her through tlre 
perils of the sea, but only such sums of money as 
shall be settled and ascertained by arbitration? I 
am not aware of any legal objection to such a con- 
tract, whatever may be thought of its prudence. 
And I think the effect of such a contract is, that no 
action lies for the breach of it until the same has 
been ascertained by arbitration.” In all these cases, 
it will be noticed, there is not necessarily any dis- 
pute or difference to be settled. Therefore, ‘‘ arbi- 
tration” is perhaps hardly the appropriate word to 
apply to them. 

It is equally well settled that the first class of 
arbitrations described by Judge Allen in the above 
quotation is invalid and illegal. This was authori- 
tatively declared in Haggart v. Morgan, 5 N. Y. 422. 
This was a case of a building contract, containing 
the following provision: ‘‘In case any dispute 


should arise concerning the work or finish of the 





building, the same shall be settled forthwith by 
arbitrators in the usual way.” Upon this the court 
briefly remark: ‘‘The agreement to arbitrate only 
entitled the party to damages.” This case has been 
deemed the leading one on this point in our Court 
of Appeals, but after all it seems a little like the 
famous Kettle case, where the defendant, sued for 
breaking a borrowed kettle, pleaded, first, that he 
never had the kettle; second, that it was broken 
when he got it; third, that it was whole when he 
returned it. The court, after firstly laying down 
the law as above quoted, proceed secondly to say, 
that as the action is for the last installment due on 
the completion of the work, ‘‘this subject is not 
within the letter or spirit of the covenant to arbi- 
trate;” and thirdly, that there had actually been a 
submission to arbitrators, but they neglected to 
make an award within the prescribed time, which 
certainly was no fault of the plaintiff. One or 
another of these grounds is probably oditer, but the 
case has been generally received as adjudging the 
doctrine which we are examining. From the two 
lines of Judge Gardiner in this case, in 1851, to the 
eight pages of Judge Allen in the case first cited, in 
1872, there is a remarkable crop of authorities, 

The next important case is Hurst v. Litchfield, 39 
N. Y. 377, A. D. 1868. The syllabus is as follows: 
‘*A stipulation in a written contract for building, 
etc., that in case any question arises under such 
contract in relation to the work, both as to the value 
of work added or deducted, the same shall be 
adjusted by the architect,” is not binding, being 
against the policy of the common law, and having a 
tendency to exclude the jurisdiction of the courts 
provided with ample means to entertain and decide 
legal controversies.” This is the language of Judge 
Mason. It appears, however, to be quite oditer, for 
his opinion commences thus: “The referee having 
found that no question ever arose under this con- 
tract between the parties in relation to the value of 
the work, and there being evidence in the case to 
sustain such finding, we must receive the finding of 
the referee as conclusive upon this court as to this 
fact. The objection, therefore, that this action can- 
not be maintained, because this matter had not been 
submitted to the architect, and his adjustment pro- 
cured, is not well taken,” and the court then un- 
necessarily continue: ‘‘There is, however, another 
answer to this objection.’ The court say, also 
(unnecessarily, however), “ Where an agreement 
makes the procurement of the architect’s certificate 
a condition precedent to any right of action, then 
the rule is as claimed by the defendant in this case, 
but such is not the agreement between these par- 
ties.” 

We next come to the case which we first men- 
tioned, decided in 1872. The court observe at the 
outset: ‘‘It appears to be well settled by authority, 
that an argument to refer all matters of difference 
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or dispute that may arise to abitration, will not oust 
a court of law or equity of jurisdiction.” This rule, 
they say, is by some traced to the jealousy of courts, 
and by others to their aversion, from reasons of 
public policy, to sanction such contracts. The 
court think that where the parties stand upon an 
equal footing, and there is no charge of fraud, it 
would be difficult, if the question were a new one, 
to assign any good reason why such a contract 
should not be approved. But after reiterating that 
the doctrine laid down is too well settled to be 
questioned, the court declare that the better way is 
to give effect to contracts, lawful in themselves, 
according to their terms and the intent of the par- 
ties, and that ‘‘any departure from this principle is 
an anomaly in the law, not to be extended or applied 
to new cases unless they come within the letter and 
spirit of the decisions already made,” and that “the 
tendency of the more recent decisions is to narrow 
rather than enlarge the operation and effect of prior 
decisions, limiting the power of contracting parties 
to provide a tribunal for the adjustment of possible 
differences, without a resort to courts of law; and 
the rule is essentially modified and qualified.” The 
court then proceed to pronounce the expressions on 
this point, in Hurst v. Litchfield, to be obiter, and as 
resulting from an omission to discriminate between 
covenants ousting courts of jurisdiction, and those 
merely providing for the settlement of specified dis- 
putes or the ascertainment of values or quantities pre- 
liminary to a cause of action. In regard to a pro- 
vision making such an arbitration a condition 
precedent, they very pointedly observe: ‘* Whether 
the determination of the amount and value of the 
work is a condition precedent to a right of action, 
depends entirely upon the interpretation of the 
whole contraet.”” In this case, the provision was 
that the defendant was to pay certain additional 
tolls, which, if the parties could not agree upon 
them, were to be ascertained by an arbitration. 
After an elaborate review of all the principal 
authorities, the court pronounce this a valid pro- 
vision and condition precedent, remarking: ‘The 
defendant only undertook to pay such rate of toll as 
should be established, as prescribed in the instru- 
ment, and cannot be compelled to acquiesce in the 
determination in any other manner, and until a rate 
is established, no liability is incurred under the con- 
tract or right of action given. This mode of ad- 
justment and settlement of the rate is a part of the 
agreement for the additional toll, and modifies and 
qualifies the reservation of the right so that the 
right does not attach until the same is established. 
The determination and adjustment is a condition 
precedent to the right to demand and receive the 
toll, and no action will lie until the condition has 
been performed.” This case, therefore, is an 
authority for two propositions, namely: first, that 





no express declaration in the contract that the pro- 
vision shall be deemed a condition precedent is 
necessary ; and, second, that a provision in a contract 
that a disagreement on a particular point, not ex- 
tending to all matters of difference arising under 
the contract, is valid, and effectual as a condition 
precedent. 

We now pass to the most recent adjudication on 
this subject, Mentz v. Armenia Fire Insurance Co., 
79 Penn. St. 478; 21 Am. Rep. 80, A policy of fire in- 
surance was conditioned that in case of difference 
between the assured and the company, touching the 
amount of any loss, such difference should be sub- 
mitted to arbitrators, whose decision should be final 
and conclusive, and no action was to be maintained 
on the policy unless the amount of loss or damage 
in case of difference or dispute shall be first ascer- 
tained. It was held that the condition did not oust 
the court of jurisdiction of an action on the policy, 
and that, if the condition was of any effect, the com- 
pany must show that they admitted the validity of 
the policy, and their liability under it, and that the 
only question was as to the extent of the loss. The 
court admit the well-settled doctrine as to a general 
arbitration clause, and the distinction between such 
a case and the requirement of the certificate of a 
particular person to the amount of a claim, The 
court express this distinction most admirably: “ He 
is not created a judge or arbitrator of law and facts, 
but simply an appraiser of work done.” In regard 
to the express provision that no action should be 
maintained on the policy unless the amount of loss 
should be first ascertained by arbitration, the court 
say: ‘‘If, however, it was not in the power of the 
parties to oust the courts of their general jurisdic- 
tion, by such an agreement, that clause does not 
help them. Had a general arbitration clause been 
valid, it would have been a condition precedent to 
an action of itself; the provision in question is but 
the expression of that which was implied.” The 
validity of the clause as a provision for a special, 
rather than a general, arbitration, was recognized, 
but it was held that it was incumbent on the insur- 
ers to admit the validity of the policy and their 
liability under it, and to limit the questions to the 
amount of the loss. 

We deduce these principles from the decisions: 

1. A general provision for the submission to arbi- 
tration of any or all disputes that may arise under a 
contract is invalid. 

2. A provision for the submission to arbitration of 
a disagreement on any particular specified point is 
valid. 

8. No express words are necessary to render such 
a provision a condition precedent. 

4, The doctrine first above mentioned is not 
favored in the law, but the modern tendency is in 
favor of letting parties choose their tribunal. 
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LIABILITY OF GAS COMPANIES FOR EXPLO- 
SIONS OF GAS. 


‘HE question of the liability of a gas company for 

damages arising from the explosion of gas which 
has escaped from the service pipes introduced by the 
gas company into the premises of a customer has re- 
cently been considered by the Court of Appeals, in 
Lanigan against The New York Gas-light Co., not yet 
reported. 

The case was tried before John S. Lawrence, Esq., 
referee, in the city of New York, and from his report 
i¢ appears that the defendant had supplied gas to the 
plaintiff at his request by means of a service pipe enter- 
ing into the cellar of the plaintiff's premises and con- 
nected with a main pipe of the defendant laid under 
the street; that several months before the explo- 
sion the plaintiff discontinued the use of gas, and at 
that time the defendants removed the meter and 
undertook to close and fasten up the aperture in the 
service pipe; that, in consequence of the negligent 
manner in which said aperture was closed, the gas es- 
caped into the plaintiff's cellar; that, although re- 
peated notices were given to the defendant, the gas 
continued so to escape; and that August 9, 1870, two 
of the plaintiff's servants, by his direction, went into 
the cellar and lighted a match, whereupon an explo- 
sion occurred which resulted in so injuring the two 
servants that they died, and in doing serious injury to 
the plaintiff's property. 

The learned referee reported that the defendant was 
not liable for the consequences of the explosion for the 
reason that the negligence of the plaintiff's servants, 
in introducing a light into the cellar, intervened be- 
tween the negligent act of the defendant and the ex- 
plosion, and contributed directly thereto. 

On appeal, the General Term of the New York Com- 
mon Pleas reversed the judgment appealed from. 
Judge Robinson, in the prevailing opinion in which 
Judge Van Brunt concurred, says: ** This very antago- 
nistic position of the parties, the defendants as the 
persistent aggressors and trespassers after full notice 
of the constantly recurring injury they were inflicting 
as against the plaintiff, who was the sufferer or persou 
incommoded through the injury that was being con- 
tinuously and willfully perpetrated upon him, deprives 
the case of any such ground of defense as that founded 
upon contributory negligence through want of a strict 
observance of what is deemed to be ordinary prudence 
or caution. The protection of the rule is confined to 
cases of accidental and casual or unintentional injury.” 
And again: ‘“ These considerations render the case one 
wholly without any rule of exemption of a gas com- 
pany from liability for allowing an improper escape 
of gas.”’ 

Chief Justice Daly wrote a dissenting opinion in 
favor of affirmance. 

On appeal, the Court of Appeals unanimvously re- 
versed the order of the General Term granting a new 
trial, and affirm the judgment entered on the report of 
the referee. See 16 Alb. L. J. 352. 

Allen, J., in the opinion of the court, says: “The 
proximate cause of the explosion was the introduction 
of a light into the cellar by the servants of the plain- 
tiff acting under his immediate directions. The prop- 
erties of the illuminating gas in ordinary use, its in- 
flammable and explosive character are well understood, 
and every person of mature years and ordinary intelli- 
gence cannot be presumed to be ignorant of them. 





The plaintiff had been fora long time aware that the 
gas had escaped and was escaping into his cellar and 
finding its way into other parts of the building, and 
must be presumed to have known that it would neces- 
sarily accumulate in larger quantities and in a more 
condensed form in the cellar but seldom opened, and 
but for short periods of time. He must be held to 
have known the danger of bringing a burning lamp or 
a lighted match in contact with this free gas, and to 
be responsible for a disregard of the peril. If he heed- 
lessly or recklessly exposed himself or his property to 
the danger, he must abide the consequences. 

“The maxim volenti non fit injuria applies in all its 
force to one who heedlessly and voluntarily exposes 
his person or property to apparent danger or peril. 
The question was, whether, under all the circumstances, 
the action of the plaintiff was that of a man of ordi- 
nary prudence and discretion, and if they were not, 
and the injury resulted from such action, he had no 
claim upon the defendant.’”’ See Lannen v. Albany 
Gas-light Co., 44 N. Y. 459; Holden v. Liverpool Gas 
Co., 3 C. B. 1. 

a 


STATE LEGISLATION IMPAIRING THE OBLI- 
GATION OF CONTRACTS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 


STATE OF NEw JERSEY, plaintiffs in error, v. YARD. 


1. A statute of a State which declares that all charters of 
corporations granted after its passage may be altered, 
amended or repealed by the legislature, does not neces- 
sarily apply to supplements to a charter already passed, 
though the supplement be subsequent to the statute. 

. Nor does a provision in asupplement to the charter, 
which says that ‘this supplement, and the charter to 
which it is a supplement, may be altered or amended by 
the legislature apply to a contract with the company 
made in a supplement passed long after. 

3. Such reservations of the right to repeal found in stat- 
utes, unlike similar provisions in the constitution of a 
State, are only binding on succeeding legislatures so far 
as they choose to adopt them, and a legislative contract 
ay be made which is not repealable if the legislature 
so intend. It is, therefore, in every case a question 
whether the legislature making the contract intended 
that the former provision for repeal or amendment 
a become a part of the new contract by implica- 
tion. 

4. In this case the contract of 1865 for a specific rate of 
taxation was inconsistent with any such implication, 
because : 

1, There was a subject of dispute and a fair adjust- 
ment of the controversy for a valuable considera- 
tion on both sides. 

2. The contract assumed, by the requirements of the 
legislation, the shape of a formal written contract 
signed by both parties. 

3. The terms of the contract, that “this tax shall be 
in lieu and satisfaction of all other taxation or 
imposition whatsoever by or under the authority 
of this State or yy thereof,’ when viewed in 
the light of the whole transaction, do not admit 
the idea of the right of the State tu revoke it at 
pleasure. 


aw 


N error to the Court of Errors and Appeals in and 
for the State of New Jersey. The action was 
brought in the name of the State on behalf of the 
Morris and Essex Railroad Company, as prosecutors, 
against the defendant as State commissioner of rail- 
road taxation. The opinion states sufficient facts. 

Mr. Justice MILLER delivered the opinion of the 
court. 

This is a writ of error to the Court of Errors and 
Appeals of the State of New Jersey. 

The plaintiff invokes the jurisdiction of this court 
on the ground that an act of the legislature of that 
State, approved April 2, 1873, concerning taxation of 
railroad corporations, impairs the obligation of a 
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contract between the State and the plaintiff, found 
in an act of March 23, 1865, and the written accept- 
ance of that act by the company, dated April 24 of that 
year. 

The third section of the act of 1865 reads as fol- 
lows: 

**Be it enacted, That the tax of one half of one per 
cent provided by their said original act of incorpora- 
tion, to be paid by the said company to the State when- 
ever the net earnings of the said company amount to 
seven per cent upon the cost of the road, shall be paid 
at the expiration of one year from the time when the 
road of the said company shall be open and in use to 
Phillipsburgh, and annually thereafter, which tax shall 
be in lieu and satisfaction of all other taxation or im- 
position whatsoever, by or under the authority of this 
State, or any law thereof; provided, that this section 
shall not go into effect or be binding upon the said 
company, until the said company, by an instrument 
duly executed under its corporate seal, and filed in the 
office of the Secretary of State, shall have signified its 
assent hereto, which assent shall be signified within 
sixty days after the passage of this act, or this act shall 
be void. ”’ 

The act of 1873 imposed a more burdensome tax 
than this on all railroad companies not protected by 
irrepealable contracts, and the Court of Errors held 
that this statute was applicable to the plaintiff, because 
the contract of 1865, which had been formally accepted 
by the company, was repealable by the legislature of 
the State. 

The single question, therefore, for our consideration 
is whether the act of March 23, 1865, and its acceptance 
by the Morris and Essex Railroad Company, consti- 
tuted a contract which could not be impaired by any 
subsequent legislation of the State. 

The contrary of this was maintained by the Court of 
Errors, on the ground that while the act of 1865 was a 
contract, it must be taken in connection with other 
legislation of the State on that subject, by which the 
legislature reserve the right to alter and amend the 
contract, and that this right entered into and becamea 
part of it. Therefore the exercise of this right did not 
impair its obligation. 

The solution of the question here presented must 
depend, first, upon an inquiry into this supposed re- 
servation of power, and, secondly, into the essential 
character of the contract of 1865. 

The case before us differs from those in which, by the 
constitution of some of the States, this right to alter, 
amend and repeal all laws creating corporate priv- 
ileges becomes an inalienable legislative power. The 
power thus conferred cannot be limited or bargained 
away by any act of the legislature, because the power 
itself is beyond legislative control. The right asserted 
in this case to amend or repeal legislative grants to cor- 
porations being itself but the expression of the will or 
purpose of the legislature for one particular session or 
term of the State of New Jersey, cannot bind any 
succeeding legislature which may choose to make a 
grant oracontract not subject to be altered or repealed. 
Or, if any succeeding legislature to that of 1846, which 
enacted that ‘“‘the charter of every corporation which 
shall hereafter be granted by the legislature shall be 
subject to alteration, suspension and repeal in the 
discretion of the legislature,’ shall grant a charter or 
amend acharter declaring in the act that it shall not 
be subject to alteration and repeal, the former act is 
of no force in that case. So it can by a general law 








repeal this general reservation of the right to repeal, 
and all special reservations in separate charters. It ~° 
follows that, unlike the constitutional provision in 
other States, it is in New Jersey a question in every 
case of a contract made by the legislature, whether 
that body intended that the right to change or repeal 
it should inhere in it, or whether, like other contracts, 
it was perfect and not within the power of the legisla- 
ture to impair its obligation. 

The Morris and Essex Railroad Company was char- 
tered by an act of the legislature January 29, 1835. 
Section 16 enacts that ‘‘as soon as the net proceeds of 
said railroad shall amount to seven per centum (in any 
one year) upon its cost, the said corporation shall pay 
to the treasurer of the State a tax of one-half of one 
per centum on the cost of said road, to be paid annu- 
ally thereafter on the first Monday of January of each 
year; provided, that no other tax or impost shall be 
levied or assessed.”’ 

By section 20, ** the legislature reserve to themselves 
the right to alter, amend or repeal this act whenever 
they think proper.” 

The next succeeding legislature, in a supplement to 
the charter, repealed section 20 and substituted this 
language: ‘ The legislature reserve to themselves the 
right to alter or amend this supplement or the act 
to which this is a supplement, whenever the public 
good may require it.’ It is this last clause which 
counsel insist became, by operation of law, a part of 
the contract concerning taxation of the act of 1865, 
already quoted. 

The argument is that the original charter, and all 
subsequent amendments and supplements, are to be 
treated merely as parts of one act, and that this re- 
serve of the right to alter or amend became a part of 
every new law which has reference to that railroad 
company. 

In support of this principle the cases of Newark City 
Bank v. The Assessor, 1 Vroom, 22, and The State v. 
Bergen, 5 id. 439, are cited. 

They announce the general principle that a charter 
and its amendments are to be considered as acts in 
pari materia in construing them, and they do little 
more. The precise point held is, that a city charter, 
being declared to be a public act, supplements and 
amendments to it are also to be treated as public acts. 
But this falls short of establishing the principle that a 
reservation in a charter to a private corporation, of the 
right to repeal or amend it, shall extend to every sub- 
sequent amendment of the charter. It is not easy to 
see why such a provision should be extended beyond 
the terms in which it is expressed; and all the force 
which properly belongs to it is given when the exemp- 
tion from the constitutional provision against impair- 
ing the obligation of contracts is extended as far as 
the language of the exemption justifies, and it should 
be extended no further by implication. The language 
in the statute we are construing covers the supple- 
ment of 1836 and the original act, aud nothing more — 
“the right to alter or amend this supplement, or the 
act to which this is a supplement’ — leaving future sup- 
plements to make the same reservation, if the legisla- 
ture so intends. 

Section 6 of the general act of 1846 is by its terms 
limited to charters of corporations granted after its 
passage, and it requires a very strong implication to 
make it applicable to amendments to charters in ex- 
istence before its passage, though the amendments 
were executed subsequently. 











es 





THE ALBANY LAW JOURNAL. 





—_—— 





But, as we have already said, since the legislature 
which passed the act of 1865 had the power to make a 
contract which should not be subject to repeal or 
modification by one of the parties to it without the 
consent of the other, the main question here is, did 
they intend to make such a contract? 

The principal function of a legislative body is not to 
make contracts, but to make laws. These laws are put 
into a form which, in all countries using the English 
language and inheriting the English common law, is 
called a statute. 

Unless forbidden by some exceptional constitutional 
provision, the same authority which can make a law 
can repeal it. The constitution of the United States 
has imposed such a limitation upon the legislative 
power of all the States by declaring that no State shall 
pass any law impairing the obligation of a contract. 
The frequency with which this court has been called 
on to declare State laws void, because they do impair 
the obligation of contracts, shows how very important 
and far-reaching that provision is. 

It may safely be said that in far the larger number 
of cases brought to this court under that clause of the 
constitution the question has been as to the existence 
and nature of the contract, and not the construction 
of the law which is supposed to impair it; and the 
greatest trouble we have had on this point has been in 
regard to what may be called legislative contracts — 
contracts found in statute laws of the State if they 
existed at all. It has become the established law of 
this court that a legislative enactment, in the ordinary 
form of a statute, may contain provisions which, when 
accepted as the basis of action by individuals or cor- 
porations, become contracts between them and the 
State within the protection of the clause referred to 
of the Federal constitution. . 

The difficulty in this class of cases has always been 
to distinguish what is intended by the legislature to 
be an exercise of its ordinary legislative function in 
making laws, which, like other laws, are subject to its 
full control by future amendments and repeals, from 
what is intended to become a contract between the 
State and other parties when the terms of the statute 
have been accepted and acted upon by those parties. 
This has always been a very nice point, and when the 
supposed contract exists only in the form of a general 
statute, doubts still recur after all our decisions on 
that class of questions. 

These doubts are increased when the terms of the 
statute relate to a matter which is in its essential na- 
ture one of exclusive legislative cognizance, and which 
at the same time requires money or labor to be ex- 
pended by individuals or corporations. In such cases 
the legislature may be supposed to be merely exercis- 
ing its powers of regulating the burdens which are 
to be borne for the public service, in which case it 
could be modified from time to time as legislative dis- 
cretiqgn might determine, or it might be a contract 
founded on a fair consideration coming from the party 
concerned to the State, and which in that case would 
be beyond the power of the State to impair. Statutes 
fixing the taxes to be levied on corporations, partake, 
in a striking manner, of this dual character, and re- 
quire for their construction a critical examination of 
their terms and of the circumstances under which 
they are created. 

The writer of this opinion has always believed, and 
believes now, that one legislature of a State has no 
power to bargain away the right of any succeeding 





legislatnre to levy taxes in as full a manner as the 
constitution will permit. But so long as the ma- 
jority of this court adhere to the contrary doctrine, 
he must, when the question arises, join with the other 
judges in considering whether such a contract has 
been made. 

In the case now under consideration, it is conceded 
on all hands that the act of 1865 was a contract for a 
tax of one-half of one per centum per annum on the 
cost of the Morris and Essex Railroad, and no more. 
But counsel for defendant says the contract was re- 
pealable; that the legislature of its own volition could 
impose other and more burdensome taxes at its dis- 
cretion; that it was a contract so long as the legisla- 
ture of New Jersey was satisfied with it, and no longer. 
It is conceded, also, that this construction of it can- 
not be sustained, unless we are bound to import into 
it, either the reservation clause of the act of 1836, 
or what is called the interpretation act of 1846. We 
have already shown how little reason there is for do- 
ing this on general principles of construction. We 
think it still clearer that it cannot be done, because it 
is inconsistent with the legislative intent in passing 
the act of 1865. 

1. The legislature was not willing to rest this con- 
tract in the usual statutory form alone, depending for 
its validity as a contract upon some action of the cor- 
poration under it to bind it to its terms, but they re- 
quired of the company a formal written acceptance 
within sixty days, orelse it became wholly inoperative. 
The company duly executed this acceptance. There 
was, then, the complete formal written instrument 
evidencing this contract, signed by the presiding 
officers of the two houses of the New Jersey legisla- 
ture, and the governor, for one party, and the presi- 
dent and secretary and seal of the railroad company, 
of the other party. It does seem as if the legislative 
intention was to make a contract in the same manner, 
and in the same terms, of equal obligation, as other 
contracts are made, and not to pass a statute which it 
could repeal or amend the day after it was sigued by 
the parties. 

2. There was a well-understood subject of contract. 
The corporation wished authority to build a branch 
road or roads, with favorable route, and power to ac- 
quire right of way, and the State wished the vexed 
question of the right to tax the corporation to be set- 
tled. For the company denied the right of the State 
to tax them under their charter, until the road paid 
them a net income of seven per cent per aunum on its 
cost. 

The legislature said, if you will consent to pay the 
one-half of one per cent tax as originally agreed, and 
commence to do this within one year from the time 
the road shall be open and in use to Phillipsburgh, 
we will authorize an increase of ten millions of your 
capital stock and the franchises you seek as to the 
branch roads, and will agree that the tax shall be fixed 
at one-half of one per cent. Here was a subject of 
disagreement adjusted, additional rights granted, and 
the tax fixed, both as to its rate aud the time of com- 
mencement. 

Can it be believed that it was intended by either 
party to this contract that after it was signed by both 
parties one was bound forever and the other only 
fora day? That it was intended to bea part of the 
contract that the State of New Jersey was at her op- 
tion to be bound or not? That there was implied in 
it, when it was offered to the acceptance of the com- 
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pany, the right on the part of the legislature to alter 
or amend it at pleasure? If the State intended to re- 
serve this right, what necessity for asking the com- 
pany to accept in such formal manner the terms of a 
contract which the State could at any time make to 
suit itself? 

3. The language used by the legislature is inconsist- 
ent with the right claimed. 

‘““Which tax (one-half of one per cent) shall be in 
lieu and satisfaction of all other taxation or imposi- 
tions whatsoever by or under authority of this State 
or any law thereof?’ Is there here to be implied ‘“ex- 
cept such laws as may hereafter be enacted?’”’ Sucha 
provision would be to nullify the whole contract. How 
could the tax be in lieu and satisfaction of all other 
taxation, if other taxes might be imposed next day? 
Or, how can it be said to be-in satisfaction of all 
taxes whatsoever, under authority of the State, if the 
State could immediately impose another and more 
burdensome tax? 

We admit the force of the doctrine that, when it 
is asserted that a State has bargained away her right 
of taxation in a given case, the contract must be clear 
and cannot be made out by dubious implications. 

But of the existence of the present contract there 
is no doubt. Its meaning and its terms are clear 
enough, and, taken alone, no one denies but that it isa 
contract which would be protected by the constitution 
of the United States. The implication is of aright to 
revoke it and comes from the other quarter, and is one 
which we do not think exists by fair construction, and 
which we do not feel at liberty to import into the con- 
tract to defeat its manifest purpose. 

The judgment of the Court of Errors and Appeals 
is reversed, and the case remanded for further pro- 
ceedings in conformity to this opinion. 

Mr. Justice BRADLEY took no part in the considera- 
tion of the case. 





> 
DOMICILIL AND MARRIAGE. 


ENGLISH COURT OF APPEAL—JULY 20 AND NOV. 26. 


SoTTroMAYoR Vv. DE BARROs. 


The petitioner and respondent, Portuguese subjects and 
first cousins, came with their parents to reside in Eng- 
land in 1858. Ln 1866 they went through the civil form of 
marriage before the Registrar of the district of the city 
of London. ‘Lhey were both infants at the time of the 
ceremony, and they went through the form at the earn- 
est solicitation of their parents, for the purpose of pro- 
tecting some property in Portugal. The marriage was 
never consummated. In lsi3 they returned to Portugal, 
and continued to reside there. By the law of Portugal 
the marriage was invalid, first cousins being within the 
prohibited degrees of consanguinity. The wife brought 
a suit in the English court. praying for a decree of nul- 
lity, on the ground that the marriage was void by the 
law of Portugal. 

Held (reversing the decision of Sir R. J. Phillimore), that 


LEX 


the petitioner and respondent, as domiciled Portu-~ 


guese subjects, varried with them to England the in- 
capacity te contract marriage with one another, in- 
flicted on them by the law of Portugal; that the Eng- 
lish court was bound to recognize this incapacity; and 
that there must accordingly be a decree of nullity. 
(Simonin v. Maliac, 2 5w. & Tr. 67, distinguished.) 

TN HIS was an appeal from a decision of Sir R. J. Phil- 
limore. 

The hearing in the court below is reported in 36 L. 
T. Rep. (N. 8.) 746, where the facts of the case are fully 
stated. 

Sir R. J. Phillimore held that the lex loci contractus 
must prevail; and that, as by the law of England the 
marriage was good and binding, the court was bound 
to uphold it. 





From this decision the petitioner appealed. 

Inderwick, Q. C., Dr. Tristram and Bayford, for the. 
appellant. The judge in the court below considered 
himself bound by Simonin v. Mallac, 2 Sw. & Tr. 67, 
but that case is distinguishable from the present one. 
There the objection to the validity of the marriage 
was the absence of the consent of the parents, but 
that was a mere matter of form; while here the mar- 
riage is invalid by the law of Portugal, on the ground 
of the consanguinity of the parties. In Conway v. 
Beazley, 3 Hagg. 639, it was held that the lew loci con- 
tractus as to marriage will not prevail when either of 
the contracting parties is under a legal incapacity by 
the law of the domicile, which clearly applies to the 
present case. Brook v. Brook, 9 H. of L. Cas. 193, is 
also in our favor. It decides that the forms of enter- 
ing marriage are regulated by the lex loci contractus, 
but that the essentials of the contract depend upon 
the lex domicilii. They also cited Warrender v. War- 
render, 2 Cl. & Fin. 488; Harford v. Morris, 2 Hagg. 
Cons. Rep. 423; Story’s Conflict of Laws, §§ 110, 116 a. 

Willis, Q. C., and Jacques, for the Queen’s Proctor. 
The lex loci contractus determines the validity of the 
marriage, both as regards the solemnities and as re- 
gards the capacity of the contracting parties. In 
Brook v. Brook, Lord Wensleydale thus states the law 
(at page 241 of 9 H. of L. Cas.): ‘It is the established 
principle that every marriage is to be universally re- 
cognized, which is valid according to the law of the 
place where it was had, whatever that law may be. 
This is the doctrine of Lord Stowell in the case of 
Herbert v. Herbert, 2 Hagg. Cons. Rep. 271. The same 
doctrine has been laid down in various authorities, as 
by Sir Edward Simpson, in Scrimshire v. Scrimshire, 2 
Hagg. Cons. Rep. 417, and by Story and others. If 
valid where it was celebrated, it is valid everywhere, 
as to the constitution of the [marriage and as to its 
ceremonies; but as to the rights, duties and obliga- 
tions thence arising the law of the domicile of the 
parties must be looked to. That is laid down by 
Story’s Conflict of Laws, §110. But this universally 
approved rule is subject to a qualification.” His 
lordship then states the exception to the rule as 
laid down by Huber and Story, marriages involving 
polygamy and incest being the first exception, and 
reads Story’s observation on the first exception: 
‘Christianity is understood to prohibit polygamy and 
incest; but this doctrine must be confined to such 
cases as by general consent of all Christendom are 
deemed incestuous.”’ The present case does not come 
within the exceptions, but is governed by the general 
rule; for marriages between first cousins are not re- 
garded as incestuous by the general consent of all 
Christendom, and even in Roman Catholic countries 
they are frequently rendered valid by Papal dispensa- 
tion. The petitioner asks that the lex domicilii may 
determine the question as to the validity of the mar- 
riage. They also cited 1 Burge’s Colonial Law, 184; 
Ruding v. Smith, 2 Hagg. Cons. Rep. 369-90. 

Inderwick, Q. C., in reply. Cur. adv. vult. 

Corton, L. J., delivered the following written judg- 
ment of the court: This is an appeal from an order of 
the Court of Divorce, dated the 17th March, 1877, dis- 
missing a petition presented by Ignacia Sottomayor, 
praying the court to declare her marriage with the 
respondent, Gonzalo de Barros, to be null and void. 
The respondent appeared to the petition, but did not 
file an answer or appear at the hearing; and, by the 
direction of the judge, the Queen’s Proctor was served 
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with the petition, and appeared by counsel to argue 
the case against the petitioner. There were several 
grounds on which the petitioner originally claimed re- 
lief, but the only ground now to be considered is, that 
she and the respondent were under a personal incapac- 
ity to contract marriage. The facts are these: The 
petitioner and the respondent are Portuguese sub- 
jects, and are and have always been domiciled in that 
country, where they both now reside. They are first 
cousins, and it was proved that by the law of Portu- 
gal first cousins are incapable of contracting marriage 
by reason of consanguinity; and that any marriage 
between parties so related is by the law of Portugal 
held to be incestuous, and therefore null and void, 
but though not proved, it was admitted before us that 
such a marriage would be valid if solemnized under 
the authority of a Papal dispensation. In the year 
1858 the petitioner, her father and mother, and her 
uncle De Barros and his family, including the respond- 
ent, his eldest son, came to England, and the two 
families occupied a house jointly in Dorset square, 
London. The petitioner’s father came to this country 
for the benefit of his health, and De Barros for the 
education of his children and to superintend the sale 
of wine. De Barros subsequently, in 1861, became 
manager to a firm of wine merchants in London, un- 
der the style of Caldos, Brothers and Co., of which 
the petitioner’s father was made a partner, and whieh 
stopped payment in 1865. On the 21st June, 1866, the 
petitioner, at that time of the age of fourteen years 
and a half, and the respondent, of the age of sixteen 
years, were married at a registrar’s office in London. 
No religious ceremony accompanied or followed the 
marriage; and although the parties lived together in 
the same house until the year 1872, they never slept 
together, and the marriage was never consummated. 
The petitioner stated that she went through the form 
of marriage contrary to her own inclination, by the 
persuasion of her uncle and mother, on the represen- 
tation that it would be the means of preserving her 
father’s Portuguese property from the consequences 
of the bankruptcy of the wine business. Under these 
circumstances the appellant, in November, 1874, pre- 
sented her petition for the object above mentioned, and 
Sir Robert Phillimore, before whom the case was heard, 
declined to declare the marriage invalid, and dismissed 
the petition; but did so, as I understand, rather because 
he felt himself bound by the decision in the case of 
Simonin v. Mallac, 2 Sw. & Tr. 67, than because he con- 
sidered that on principle the marriage ought to be held 
good. If the parties had been subjects of Her Maj- 
esty, domiciled in England, the marriage would 
undoubtedly have been valid. But it is a well-recog- 
nized principle of law that the question of personal 
capacity to enter into any contract is to be decided by 
the law of domicile. It is, however, urged that this 
does not apply to the contract of marriage, and that a 
marriage valid according to the law of the country 
where it is solemnized is valideverywhere. This, in 
my opinion, is not a correct statement of the law. 
The law of the country where a marriage is solemn- 
ized must alone decide all questions relating to the 
validity of the ceremony by which the marriage is al- 
leged to have been constituted; but, as in other con- 
tracts, so in that of marriage, personal capacity must 
depend on the law of domicile; and if the laws of any 
country prohibit its subjects within certain degrees of 
consanguinity from contracting marriage, and stamp 
a marriage between the prohibited degrees as incestu- 





ous, this, in my opinion, imposes on the subjects of 
that country a personal incapacity, which continues to 
affect them so long as they are dumiciled in the coun- 
try where this law prevails, and renders invalid a mar- 
riage between persons, both at the time of their 
marriage subjects of and domiciled in the country 
which imposes this restriction, wherever such marriage 
may have been solemnized. In argument, several pas- 
sages in Story’s Conflict of Laws were referred to in 
support of the contention, that in an English court a 
marriage between ,persons who by our flaw can law- 
fully intermarry ought not to be declared void, though 
declared incestuous by the law of the parties’ domicile, 
unless the marriage is one which the general consent 
of Christendom stamps as incestuous. It is hardly 
possible to suppose that the law of England, or of any 
Christian country, would consider as valid a marriage 
which the general consent of Christendom declared to 
be incestuous. Probably the true explanation of the 
passages in Story is given in Brook v. Brook, 9 H. of L. 
Cas. 227-8, by Lord Cranworth, and by Lord Weunsley- 
dale, at pages 241-2, who express their opinion that he 
is referring to marriages not prohibited or declared to 
be incestuous by the municipal law of the country of 
domicile. But it is said that the impediment imposed 
by the law of Portugal can be removed by a Papal dis- 
pensation, and, therefore, that it cannot be said that 
there is a personal incapacity of the petitioner and 
respondent to contract marriage. The evidence is 
clear that by the law of Portugal the impediment to 
the marriage between the parties is such that in the 
absence of Papal dispensation the marriage would be 
by the law of that country void as incestuous. The 
statutes of the English Parliament contain a declara- 
tion that no Papal dispensation can sanction a mar- 
riage otherwise incestuous; but the law of Portugal 
does recognize the validity of such a dispensation; 
and it cannot, in my opinion, be held that such a dis- 
pensation is a matter of form affecting only the sufti- 
ciency of the ceremony by which the marriage is ef- 
fected, or that the law of Portugal, which prohibits 
and declares incestuous, unless with such a dispensa- 
tion, a marriage between the petitioner and respond- 
ent, does not impose on them a personal incapacity 
to contract marriage. It is proved that the courts of 
Portugal, where the petitioner and respondent are 
domiciled and resident, would hold the marriage void, 
as solemnized between parties incapable of marrying, 
and incestuous. How can the courts of this country 
hold the contrary, and, if appealed to, say the mar- 
riage is valid? It was pressed upon as in argument 
that a decision in favor of the petitioner would lead 
to many difficulties, if questions should arise as to the 
validity of a marriage between an English subject and 
a foreigner in consequence of a prohibition imposed 
by the law of the domicile of the latter. My opinion 
on this appeal is confined to the case when both the 
contracting parties are at the time of their marriage 
domiciled in a country the laws of which prohibit 
their marriage. All persons are legally bound to 
take notice of the laws of the country where they 
are domiciled. No country is bound to recog- 
nize the laws of a foreign State when they work 
injustice to its own subjects, and this principle would 
prevent the judgment in the present case being relied 
on as an authority for setting aside a marriage between 
a foreigner and an English subject domiciled in Eng- 
land, ,on the ground of any personal incapacity not 
recognized by the law of this country. The coun- 
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sel for the appellant relied on the case of Brook 
v. Brook as a decision in favor of the appellant. 
If, in my opinion, that case had been a decision on the 
question arising on this petition, I should have thought 
it to be sufficient without more to refer to that case as 
decisive. The judgment in that case, however, only 
decided that the English courts must hold invalid a 
marriage between two English subjects domiciled in 
this country who were prohibited from intermarrying 
by an English statute, even though the marriage was 
solemnized during a temporary sojourn in a foreign 
country. It is, therefore, not decisive of the present 
case; but the reasons given by the lords who delivered 
their opinions in that case strongly support tbe princi- 
ple on which this judgment is based. It only remains 
to consider the case of Simonin v. Mallac, 2 Sw. &. Tr. 
67. The objection to the validity of the marriage in 
that case, which was solemnized in England, was the 
want of the consent of parents required by the law of 
France, but not under the circumstances by that of 
this country. In my opinion this consent must be 
considered a part of the ceremony of marriage, and 
not a matter affecting the personal capacity of the 
parties to contract marriage; and the decision in 
Simonin v. Mallac does not, I think, govern the present 
case. I am of opinion that the judgment appealed 
from must be reversed, and a decree made declaring 
the marriage null and void. 





> 
LIABILITIES OF CARRIERS OF ANIMALS. 


NEW YORK COURT OF APPEALS— NOV. 13, 1877. 





MYNARD V. SYRACUSE, BINGHAMTON AND NEW YORK 
RAILROAD Co. 


Plaintiff shipped animals by railroad under a contract 
whereby he agreed to release and discharge the railroad 
company “ from all claims, demands and liabilities of 
every kind whatsoever for or on account of or con- 
nected with any damage or injury to or loss of said 
stock or any portion thereof from whatsoever cause aris- 
ing.” Held, that the contract did not release the com- 
pany from liability for loss resulting from the negli- 
gence of its servants. 

A carrier of animals is excused from liability for loss caused 
by the inherent tendencies or qualities of the animals, 
but beyond this the common-law liabilities exist against 
him the same as against the carrier of any other kind 
of property. 

PPEAL from a judgment of the General Term of 
the Supreme Court for the Third Department re- 
versing a judgment of the County Court of Cortland. 

Enough facts appear in the opinion. The decision at 

the General Term is reported 7 Hun, 399. 

CuurcH, Ch. J. The parties stipulated that the 
animal was lost by reason of the negligence of some 
of the employees of the defendant without the fault 
of the plaintiff. The defense rested solely upon ex- 
emption from liability contained in the contract of ship- 
ment by which, for the consideration of a reduced 
rate, the plaintiff agreed to “ release and discharge the 
said company from all claims, demands and liabilities 
of every kind whatsoever for or on account of, or con- 
nected with any damage or injury to or the loss of said 
stock, or any portion thereof, from whatsoever cause 
arising.” 

The question depends upon the construction to be 
given to this contract whether the exemption ‘‘ from 
whatever cause arising,’’ should be taken to include a 
loss accruing by the negligence of the defendant or its 
servants. The language is general and broad. Taken 
literally it would include the loss in question, and it 





would also include a loss occurring from an intentional 
or willful act on the part of servants. It is conceded 


that the latter is not included. We must look at the’ 


language in connection with the circumstances and de- 
termine what was intended, and whether the exemp- 
tion claimed was within the contemplation of the par- 
ties. 

The defendant was a common carrier, and as such 
was absolutely liable for the safe carriage and delivery 
of property intrusted to its care, except for loss or in- 
jury occasioned by the acts of God or public enemies. 
The obligations are imposed by law, and not by con- 
tract. A common carrier is subject to two distinct 
classes of liabilities — one where he is liable as an insurer 
without fault on his part; the other, as an ordinary 
bailee for hire, when he is liable for default in not ex- 
ercising proper care and diligence, or, in other words, 
for negligence. General words, from whatever cause 
arising, may well be satisfied by limiting them to such 
extraordinary liabilities as carriers are under without 
fault or negligence on their part. 

When general words may operate without including 
the negligence of the carrier or his servants, it will not 
be presumed that it was intended to includeit. Every 
presumption is against an intention to contract for im- 
munity for not exercising ordinary diligence in the 
transaction of any business, and hence the general rule 
is that contracts will not be so construed unless ex- 
pressed in unequivocal terms. 

In New Jersey Steam Navigation Co. v. Merchants’ 
Bank, 6 How. (U.S.) 344, a contract that the carriers are 
not responsible in any eveut for loss or damage, was he!d 
not intended to exonerate them from liability for 
want of ordinary care. Nelson, J., said: ‘* The lan- 
guage is general and broad, and might very well com- 
prehend every description of risk incident to the ship- 
ment. But we think it would be going further than 
the intent of the parties upon any fair and reasonable 
construction of the agreement were we to regard it as 
stipulating for willful misconduct, gross negligence or 
want of ordinary care, either in the seaworthiness of 
the vessel, her proper equipments and furniture, or in 
her management by the master and hands.”’ This rule 
has been repeatedly followed in this State. * 

In Alexander v. Greene, 7 Hill, 533, the stipulation 
was to tow plaintiff's canal boat from New York to 
Albany at the risk of the master or owners, and the 
Court of Errors reversed a judgment of the Supreme 
Court with but a single dissenting vote, and decided 
that the language did not include a loss occasioned by 
the negligence of the defendants or their servants. 
In one of several opinions delivered by members of 
the court, it was said in respect to the claim for rm- 
munity from negligence: ‘To maintain a proposition 
so extravagant as this would appear to be, the stipula- 
tion of the parties ought to be the most clear and ex- 
plicit, showing that they comprehended in their ar- 
rangement the case that actually occurred.” 

Wells v. Steam Navigation Co., 8 N. Y. 375, expressly 
approved of the decision of Alexander v. Greene, and 
reiterated the same principle. Gardiner, J., in speak- 
ing of that case, said: ‘‘ We held then if a party vested 
with a temporary control of another’s property for a 
special purpose of this sort, would shield himself from 
responsibility on account of the gross neglect of him- 
self or his servants, he must show his immunity on 
the face of his agreement; and that a stipulation so ex- 
traordinary, so contrary to usage and the general un- 
derstanding of men of business, would not be implied 
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from a general expression to which effect might other- 
wise be given.” 

So in Steinweg v. Erie Ry.Co., 43 N.Y. 123, the contract 
released the carrier “from damage or loss to any arti- 
cle from or by fire or explosion of any kind,’’ and this 
court held that the release did not include a loss by 
fire occasioned by the negligence of the defendant, and 
in Magnin v. Dinsmore, 56 N.Y. 168, still more recently 
decided by this court, the contract with the express 
company contained the stipulation, *‘and if the value of 
the property above described is not stated by the ship- 
per, the holder thereof will not demand of the Adams’ 
Express Company a sum exceeding fifty dollars for 
the loss or detention of, or damage to, the property 
aforesaid.’’ It was held, reversing the judgment be- 
low, that the stipulation did not cover a loss occurring 
through negligence, Jobnson, J., in the opinion, say- 
ing: ‘* But the contract will not be deemed to except 
losses occasioned by the carrier’s negligence unless 
that be expressly stipulated.’’ In each of these cases 
the language of the contract was sufficiently broad to 
include losses occasioned by ordinary or gross negli- 
gence, but the doctrine is repeated that if the carrier 
asks for immunity fur his wrongful acts it must be 
expressed, and that general words will not be deemed 
to have been intended to relieve him from the conse- 
quences of such acts. 

These authorities are directly in point, and they ac- 
cord with a wise public policy, by which courts should 
be guided in the construction of contracts designed 
to relieve common carriers from obligations to exer- 
cise care and diligence in the prosecution of their busi- 
ness which the law imposes upon ordinary bailees for 
hire engaged in private business. In the recent case 
of Lockwood v. Railroad Co., 17 Wall. 357, the Supreme 
Court of the United States decided that a common 
carrier cannot lawfully stipulate for exemption from 
responsibility for the negligence of himself or his serv- 
ants. If we felt at liberty to review the question, 
the reasoning of Justice Bradley in that case would 
be entitled to serious consideration, but the right thus 
to stipulate has been so repeatedly affirmed by this 
court that the question cannot with propriety be re- 
garded as*an open one in this State. 8 N. Y. 375; 11 
id. 485; 24id. 181-196; 25 id. 442; 42 id. 212; 49 id. 263; 
5lid. 61. The remedy is with the legislature, if rem- 
edy is needed. But upon the question involved here 
it is correctly stated in that case that ‘‘a review of the 
cases decided by the courts of New York shows that 
though they have carried the power of the common 
carrier to make special contracts to the extent of ena- 
bling him to exonerate himself from the effects of even 
gross negligence, yet thatithis effect has never been given 
to a contract general in its terms.’’ Such has been 
the uniform course of decisions in this and most of 
the other States, and public policy demands that it 
should not be relaxed. It cannot be said that parties 
in making such contracts stand on equal terms. The 
shipper, in most cases, from motives of convenience, 
necessity, or apprehended injury, feels obliged to ac- 
cept the terms proposed by the carrier, and practi- 
cally the coutract is made by one party only, and 
should, therefore, be construed most strongly against 
him, and especially should he not be relieved from the 
consequences of his own wrongful acts under general 
words or by implication. 

There was a period when the courts of England were 
inclined to relax this rule, and this led to the adoption 





of an act of Parliament on the subject, under which 
the courts have since acted. See 10H. L. Cas. 473. 

It is argued that the rule does not apply to the car- 
riage of animals, that in respect to such property the 
common-law liabilities of common carriers do not at- 
tach, that the carrier is only liable for negligence, and 
hence, that the stipulation can apply to nothing else. 

There might be some force in this point if the posi- 
tion, that carriers of animals are only liable for negli- 
gence or misconduct, is correct. But that position 
cannot be maintained. The liability of carriers of ani- 
mals is modified only so far as the cause of damage, 
for which recompense is sought, is in consequence of 
the conduct or propensities of the animals undertaken 
to be carried. In other respects the common-law re- 
sponsibilities of the carrier will attach. This was ex- 
pressly held in Clark vy. Railroad Co., 14 N. Y. 573. 
Denio, J., said: ‘* But the rule which would exempt 
the carrier altogether from accidents arising out of the 
peculiar character of the freight, irrespective of the 
question of negligence, would be equally unreasona- 
ble. It would relieve the carrier altogether from those 
necessary precautions which any person becoming the 
bailee, for hire, of animals is bound to exercise, and 
the owner, where he did not himself assume the duty 
of seeing to them, would be wholly at the mercy of 
the carrier. The nature of the case does not call for 
any such relaxation of the rule, and, considering the 
law of carriers to be established upon considerations 
of sound policy, we would not depart from it, except 
where the reason upon which it is based wholly fails, 
and then no further than the cause for the exemption 
requires.” 

The case of Palmer v. Railway Co., 4 Mees. & Wels. 
749, is cited, where the same principle is decided. Ani- 
mals may die of fright, by refusing to eat, or break from 
their fastenings and kill themselves, although every 
proper precaution was used, but there may be many 
accidents producing loss or injury to animals which 
are not attributable to acts of God, and which were 
not caused by the peculiar character of the property. 
By the act of God is meant something which operates 
without any aid or interference from man. Merritt v. 
Earle, 29 N. Y.115. In that case it was held that the 
carrier was liable for the value of a span of horses lost 
by the sinking of a steamboat, caused by coming in 
contact with the mast of a sloop which had been sunk 
in a squall two days before. The court decided that 
sinking the steamboat was not caused by the act of 
God, and that the sinking of the sloop, although by 
the act of God, was too remote, and many accidents 
might happen producing loss to animals for which the 
carrier would be liable, although no fault or negligence 
could be imputed, and in respect to such the common- 
law liability would attach. Angell on Carriers, 190, 
lays down the same rule. The same qualification of 
liability applies to all property. 

The carrier is excused from liability for loss caused 
by inherent infirmity or tendency to decay. 

It has been held that a carrier is not responsible for 
the evaporation of liquids, nor for the diminution of 
molasses, caused by the oozing through vent holes 
necessary to prevent the bursting of the barrels 
(Angell on Carriers, § 211, and cases cited); and ex- 
emptions from liability for loss by inherent qualities 
of animals rests upon the same principle. Beyond 
this the common-law liabilities exist against the car- 
rier of animals the same as the carrier of other prop- 
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erty, and the clause in the contract can, therefore, 
operate in many cases where negligence cannot be im- 
puted. 

In Massachusetts, in Smith v. Railroad Co., 12 Allen, 
531, the court say: ‘‘ The common-law liability of a car- 
rier for the delivery of live animals is the same as that 
for the delivery of merchandise. Upon undertaking 
their transportation he assumes the obligation to de- 
liver them safely against all contingencies, except such 
as would excuse the non-delivery of other property.” 
The qualification above referred to excusing the car- 
rier from liability for loss occasioned by the nature 
and character of the property is recognized. This quali- 
fication or exception, as before stated, is applicable to 
all property, and does not affect the common-law lia- 
bilities to any greater extent than in respect to other 
property, except that the instances may be more nu- 
merous where the carrier will be excused. 

In Angell on Carriers, § 214, it is said: ‘*Such a case 
would seem to be analogous to the case of loss of mer- 
chandise owing to some inherent defect which caused 
the destruction of it while in transit.’’ 

As well might carriers be exempted from common- 
law liabilities for loss of inanimate property as for 
animals, if immunity from loss from inherent defects, 
or from the nature and character of the property, will 
produce that result. 

The only authority seeming to favor the position of 
the respondent is the Cragin Case, 51N. Y.61. The 
loss of the hogs in that case was caused by heat, and 
the negligence attributed was in not cooling them off 
with water. We do not think, under the peculiar 
stipulation and the character of the property in that 
case, that it is in conflict with the views before ex- 
pressed. 

The judgment of the General Term must be re- 
versed and that of the County Court affirmed. 

All concur. Andrews, J., taking no part. 
and Miller, JJ., absent. 

———__>——____— 
ACCOMMODATION INDORSEMENT BY BANK. 


SUPREME COURT OF THE UNITED STATES. — OCTO- 
BER TERM, 1877. 


West St. Lours SAVINGS BANK, appellant, v. PARME- 
LEE AND SHAWNEE County BANK. 


The cashier of a bank is not presumed to have power, by 
reason of his official position, to bind the bank as an 
accommodation indorser of his own promissory note, 
and actual authority to make such indorsement must 
be shown before a recovery can be had thereon. 


PPEAL from the Circuit Court of the United States 

for the District of Kansas. The defendant, Parme- 
lee, made his individual note, payable to the order of 
the plaintiff, and indorsed it **G. F. Parmelee, Cash- 
ier.’’ The consideration of the note was a loan to 
Parmelee by plaintiff. The directors of the Shawnee 
County Bank, of which Parmelee was cashier, did not 
know of the indorsement. The case is reported be- 
low, 3 Dillon, 403. 

Mr. Chief Justice WAITE delivered the opinion of 
the court. 

The testimony in this case satisfies us beyond all 
doubt that the liability of the Shawnee County Bank, 
if any liability exists, is that of an accommodation in- 
dorser or surety for Parmelee, its cashier, and that 
this was known to the St. Louis Bank when it made 
the discount. The note itself bears upon its face the 


Folger 


most unmistakable evidence of this fact. It is made 
payable directly to the St. Louis Bank, and the Shaw- 





nee Bank appears only as an indorser in blank of a 
promissory note before indorsement by the payee and 
while the note is in the hands of the maker. Suchan - 
indorsement by a bank is, to say the least, unusual, 
and sufficient to put a discounting bank upon inquiry 
as to the authority for making it. 

But we are not left in this case to inquiry or pre- 
sumption. Both the correspondence and the testi- 
mony of the cashier of the St. Louis Bank show con- 
clusively that this was the understanding of the par- 
ties. Parmelee in transmitting the note for discount 
wrote for himself, and not as cashier. He spokeof his 
own note and authorized a draft upon himself person- 
ally for the interest. He pledged his own stock for 
the payment of the note. Wernse, the St. Louis cash- 
ier, says the negotiations opened with an application 
by Parmelee for a loan to enable him to pay for his 
stock in the Shawnee Bank, upon the pledge of the 
stock as collateral. There is not a single circumstance 
tending in any manner to prove that the transaction 
was looked upon as a rediscount for the Shawnee Bank, 
except the entries in the books of the St. Louis Bank, 
and these are far from sufficient to overcome the 
positive testimony as to what the agreement actually 
was. 

This being the case, the question is directly pre- 
sented as to the liability of the Shawnee County Bank 
upon such an indorsement. It is certain from the tes- 
timony that no indorsement of the kind was ever ex- 
pressly authorized by the bank. None of the officers, 
except Parmelee, and Hayward, the vice-president, 
ever knew that it had been made until long after the 
last discount had been obtained. The books of the 
Shawnee Bank contained no evidence of such a trans- 
action, and the accounts of the St. Louis Bank, as 
rendered, gave no indication of the actual character 
of the paper discounted. 

Ordinarily the cashier, being the ostensible execu- 
tive officer of a bank, is presumed to have, in the ab- 
sence of positive restrictions, all the power necessary 
for such an officer in the transaction of the legitimate 
business of banking. Thus, he is generally understood 
to have authority to indorse the commercial paper of 
his bank and bind the bank by the indorsement. So, 
too, in the absence of restrictions, if he has procured 
a bona fide rediscount of the paper of the bank, his 
acts will be binding, because of his implied power to 
transact such business. But certainly he is not pre- 
sumed to have power, by reason of his official position, 
to bind his bank as an accommodation indorser of his 
own promissory note. Such a transaction would not 
be within the scope of his geueral powers, and one 
who accepts an indorsement of that character, if a 
contest arises, must prove actual authority before he 
can recover. There are no presumptions in favor of 
such a delegation of power. The very form of the 
paper itself carries notice to a purchaser of a possible 
want of power to make the indorsemeunt, and is suffi- 
cient to put him on his guard. If he fails to avail 
himself of the notice and obtain the information 
which is thus’ suggested to him, it is his own fault, 
and as against an innocent party he must bear the 
loss. 

The decree of the Circuit Court is affirmed. 

Nore.— See Houghton v. First Nat. Bank of Elkhorn, 7 
Am. Rep. 107, where it is held that a bank may be liable on 
an accommodation indorsement. See, also, note to the 
above case appended to the report of the decision below. 
3 Dillon, 405. 
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INTRODUCTION TO A TREATISE ON THE 
LAW OF DAMAGES, 


FORMERLY CONTEMPLATED BY HON. FRANCIS 
BRINLEY, NOW OF RHODE ISLAND. 


vos municipal law of this country, like that of 
Rome and of England, is divided into two great 
branches, civil and criminal. Municipal law strictly 
denotes the particular customs of one single muni- 
cipium or freetown, but may with propriety be applied 
to any one State or nation, which is governed by 
the same laws and customs. ‘Jus civile est quod 
quisque sibi populus constituit.” It is a rule of civil 
contract prescribed by the supreme power in a State, 
commanding what is right and prohibiting what is 
wrong. 1 Bl Com. 43, 44. 

The primary and principal objects of the law are 
Rights and Wrongs. The former are either those 
which concern and are annexed to the persons of 
men, and are called jura personarum, or rights of 
persons; or such as may be by man acquired over 
external objects, or things unconnected with his 
person, which are styled jura rerum, or the right of 
things. Wrongs are divisible into private wrongs, 
which, being an infringement merely of particular 
rights, concern individuals only, and are called civil 
injuries; and secondly, public wrongs, which, being 
a breach of genera] and public rights, affect the 
whole community, and are called crimes and misde- 
meunors. 

Right has been described as a moral quality 
annexed to the person, justly entitling him to possess 
some particular privilege, or to perform some par- 
ticular act. Grot., Lib. 1, cap.1, §4. In this 
sense it is used, when we say that a man has a right 
to his estate, or a right to defend himself; and this 
right is conceived to be some quality which belongs 
to him, or is inherent in his person. Now, in this 
definition, Grotius, instead of describing the quality 
itself, has only described the effect of it; instead 
of informing us what it is, and wherein it consists, 
he only tells us what it does, that it makes a man’s 
actions or his possessions just. However, we may 
easily discover what this quality is, if we will but 
ask ourselves what it is which makes our actions 
and our possessions just? The answer is, that they 
are just, where they are consistent with law; and 
consequently, right itself, in civil society, is that 
which any man is entitled to have, or to do, or to 
require from others, within the limits prescribed by 
law. Rutherforth’s Inst., B. 1, chap. 2, § 3; Kent’s 
Com., Lect. 24. 

Rights, when applied to persons, are distributed 
into absolute and relative; the former, which are 
sometimes called natural, are such as appertain and 
belong to men, considered as individuals or single 
persons, and would do so, even if there existed no 
civil government in the world. Thus the right of 
providing for self-preservation is a right natural to 
man. They are often denominated adventitious, 
acquired, or artificial rights, and are incident to 
men as members of society, and connected to each 
other by various ties and relations. Thus property, 
or the rights which a person has to his goods, either 
movable or immovable, sovereignty, or the right to 
command, and many others which arise from some 
previous bargain or contract, either express or tacit, 
are adventitious ones. 

Rights are alienable or inalienable, or which may 
not be lawfully renounced. The right to property 


is alienable; and so, indeed, are all rights which the 





law does not forbid us to part with; those only 
are inalienable which we cannot part with consist- 
ently with the law, because restrained and limited 
by it. The right of personal security, the right of 
personal liberty, and the right to acquire and enjoy 
property, have been, in this country, considered and 
frequently declared to be natural, inherent and 
inalienable. 

Rights are also said to be perfect or imperfect. 
The former may be asserted by force, or what, in 
civil society, comes into the place of private force, 
by course of law; as the right to life and property ; 
for if they be assailed, the party making the attack 
may be repelled by violence, or compel the author 
of the injury to make restitution or satisfaction by 
law. But when we cannot use forcible methods in 
order to secure the enjoyment of rights, they are 
of the imperfect sort. Thus children have a right 
to affection from their parents, and the latter, to 
duty and reverence from their children; yet, if these 
rights be on either side withheld, there is no com- 
pulsion by which they can be enforced. Paley’s 
Philosophy, Book 1, chap. 10; Burlemaque’s Prin. 
of Nat. & Polit. Law, Part 1, chap. 7; Ruther- 
forth’s Inst., B. 1, chap. 2. 

Mr. Justice Tucker makes a fourfold division of 
Rights: First, Natural rights, which appertain to 
every man, as a moral agent, independent of any 
social institutions or laws, whatsoever; to which all 
men, without distinction, so long as they remain in 
a state of nature, are absolutely entitled. The right 
of self-preservation, is anatural right. Second, Social 
rights, which appertain to every individual in a 
state of society, without regard to the form or 
nature of the government in which he resides. The 
right of holding lands by deed, instead of actual 
possession, the only title which the law of nature 
gives, is a social right, being the creature of the 
artificial institutions of society. Third, Civil rights, 
taken in a strict and confined sense, as contra-dis- 
tinguished from natural and social rights, are such as 
appertain to a man as a citizen or subject, of this or 
that particular State or country; in his private and 
individual capacity as a free agent, and member of the 
body politic or State, in respect to the State or body 
politic ; and contra-distinguished from such as might 
be due to him as a magistrate, legislator, judge, or 
other public character, agent or functionary. The 
right of electing, and being elected to any public 
office or trust, may be considered as among the most 
important of these rights. Fourth, Political rights, as 
contra-distinguished from the three former, are such 
as appertain to a man or body of men, as magistrates, 
legislators, judges, or other public agents. Thus 
the prerogatives of a King of Great Britain are his 
political rights; and the powers vested in the Presi- 
dent of the United States; in the senate; and in 
the executive, legislative and judiciary departments, 
and officers of the several States, constitute their 
political rights respectively. Bl. Com., B. 1, chap. 
1, note of Mr. Just. Tucker. 

However scientific the several divisions of rights 
previously described may be, it will be sufficient for 
the purpose of this work to distribute them into 
two grand ones—absolute and relative. The prin- 
cipal aim of society is to protect individuals in the 
enjoyment of those absolute rights, which were 
vested in them by the immutable laws of nature; 
but which could not be preserved in peace without 
the mutual assistance and intercourse, which is 
gained by the institution of friendly and social 
communities, Bl. Com., B. 1, chap. 1, note of 
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Mr. Justice Tucker. The effectual security and 
enjoyment of them depend upon the existence of 
civil liberty; and that consists in being protected 
and governed by laws made, or assented to, by the 
representatives of the people, and conducive to the 
general welfare. Kent’s Com, Lect. 24. The end 
of the institution, maintenance and administration 
of government, is to secure the existence of the 
body politic, to protect it; and to furnish the indi- 
viduals who compose it, with the power of enjoying 
in safety and tranquillity, their natural rights and 
the blessings of life. Preamble to the Constitution 
of Massachusetts. The principal view of human 
laws is to explain, protect, and enforce such rights 
as are absolute, which in themselves are few and 
simple, and then, such as are relative, which, aris- 
ing from a variety of connections, are more numerous 
and more complicated. The absolute rights of each 
individual, as recognized by writers upon the law, 
as incorporated into many of the State constitutions, 
are the right of personal security, the right of per- 
sonal liberty, and the right of private property, so 
that the wrongs or injuries affecting them must 
consequently be of a corresponding nature. 

The law of nature prohibits us from inflicting 
injury; so that, if that law be violated, a right to 
reparation attaches to the person injured ; that being 
the only method of redressing or of making amends 
for an act which cannot be undone. The same law 
which protects an individual from injury, by requir- 
ing others not to hurt him, gives him a demand 
upon them when they have done him any wrong, to 
undo it again, or confers upon hima right to demand 
redress in the form of damages. Rutherforth’s Inst., 
B. 1, chap. 17. Every act of commission or neg- 
lect repugnant to the duties required of all men, 
either from their common nature, or particular call- 
ing, creates an obligation to repair the loss or injury 
that has been sustained. x tali culpa obligatio nat- 
uraliter oritur, si damnum datum est, nempe ut id 
resarciatur. Grotius, Lib. 2, cap. 17, $1. In the 
series of absolute duties, or such as oblige all men 
antecedently to any human institution, this holds 
the noblest place, that no man hurt another, and that 
in case hurt or damage done by him, he fail not to 
make reparation. J/iter officia absoluta, seu quorum- 
libet, erga quoslibet, primum locum obtinet ne quis 
alterum ledat; from which this consequence is 
deduced, that they who cause damage, whether it 
be by contracting some engagement, or failing in 
the performance of it, are obliged to repair the dam- 
age which they have done; si eui sit ab altero lesio 
illata, dumnunve datum ullo modo, qui ipsi recte 
potest imputari, id, quantum fieri potest, ab eodem 
esse surciendum. Puffendorf, de officio hominis, Lib. 
1, cap. 6, $$ 3 and 4. So, also, Domat; c’est une 
suite naturelle de toutes les espéces d’engagemens 
particuliers, et de engagement de ne faire tort a 
personne, que ceux qui causent quelque dammage, 
soit pour avoir contrevenu a quelque engagement, 
ou pour y avoir manqué, sout obligés de réparer le 
tort qu’ils ont fait. Domat, Liv. 3, Titre 5. 

Damage, in its general sense, is synonymous with 
injury, and means a wrong for which indemnity 
is to be made; but as they each have a specific and 
technical meaning, they require an examination as 
to their scientific sense. Injury, injuria, is an act 
done contrary to the rule of justice, which rule is 
Jus, in its primary signification. Jus, in its first and 


primitive sense, is Justicia Regula, or id quod lex 
preeipit, Taylor's Civil Laws, 41 and 49. Quicquid 





non jure fit, generali verbo injuria dicitur. Vinnii ad 
Inst., Lib. 4, title 4, § 1. By injury, the Roman law 
meant offense against the person (1 Browne’s Civil 
Law, 401), and when used in a specific sense, it in- 
cluded the idea of contumely, and might be com- 
mitted by deed, as assault and battery, or by word 
or writing defamatory and libelous. Ib. 403-404. 
Injuria, in a general sense, denotes every unjust act, 
but when specially used, it is the same with con- 
tumelia. Generaliter injuria dicimur omne, quod-non 
jure fit ; specialiter, alias contumelia que a contemnendo 
dicta est, quam Greci vBptv appellant; alias culpa, 
quam Greci adimay (eyxdAnua according to 
Vinnii), dicunt, sicut in Lege Aquilia damnum injuria 
datum aceipitur ; alias iniquitas et injustitia, quam 
Greci avouiav nat adiniav vocant; cum enim 
pretor vel judex non jure contra quem pronunciat, in- 
juriam accepisse dicitur. Inst. 4, 4, 1. Injuries by deed 
were distinguished into such as were atrocious, and 
such as were not, Atrocious injuries were so deemed 
from the degree of violence, as the wound, mayhem, 
or assault, was more or less desperate, from the locus 
in quo, as if done in the forum, or in the presence 
of the court, or in respect to the former, as if com- 
mitted on a senator, a magistrate, or a patron. 
It was necessary to point out these circumstances in 
the libel, and also to state that no reconciliation or 
remission has subsequently taken place, which 
would put an end to all penal actions, though not 
to those of mere reparation. Inst. 4, 15. 9. By the 
civil law of Spain, injury is the same as dishonor 
(deshonora), which is done or said to another wrong- 
fully (a verte), and in contempt of him. It recog- 
nizes two kinds of injury, one by word (de palibra), 
and the other by deed (de hecho). In the first, libels 
are included, Institutes of the Civil Law of Spain, 
by Doctors D. Ignatius Jordan de asso 7 Del Rio, 
and D. Miguel de Manuel Y. Rodriguez; translated 
by Lewis F. C. Johnson, Esq., edition of 1825. 

Damage, damnum, by special signification, is the 
recompense which is given for a wrong inflicted, 
but it has a more comprehensive meaning, which is 
very carefully illustrated by foreign jurists. By the 
Roman law, damage meant an offense against prop- 
erty or estate, whether it consisted of lands, goods, 
or any other property; yet it has a more extensive 
signification, and includes an express loss, detri- 
ment or prejudice; so that he who by negligence, 
or imprudence, or by the act, negligence, or im- 
prudence of those for whom he is responsible, in- 
flicts damage on another, is obliged to make com- 
pensation to the injured party. 

The derivation of the word damnum is this: Dam- 
num, forte a demendo dictum. Ita Varro, de Lingua 
Lat. Lib. 4, page 41. Damnum a demptione, cum 
minus re factum, quam quanti constat, alii magis 
probant derivari a Greco dazayy, ut sid dapnum, 
deinde damnum, ut vzvos, sopnus, somnus. Nec 
absurde deducas a Greco, dauve@, quod est, fraga, 
aut ex éyuia, damia damnum, ut regia, regnum. 
Grotius’ Lib, 2, cap. 17, § 2, in note. La premiére de 
ces etymologies, est celle que donnent les jurisconsul- 
tes comme on |’a remarqué: damnum et damnatio, ab 
ademptione et quasi deminatione patrimonii, dicta 
sunt. Ibid, Traduction par Barbeyrac, Lib. 2, cap. 
17, § 2,in note. Damnum generaliter significat 
omnem detractionem rei aliena, sive illa lucri causa 
fiat, sive nullius lucri gratia et sive salvis rebus, sive 
peremptes aut corruptes. Nam damnum ab ademp- 
tione et quasi deminatione patrimonii dictum est. 
Again, damnum generaliter significat omnem de- 
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minationem rei aliene. Vinnii, Lib. 4, title 3, and in 
note. Damnum est damnatio ab ademptione et 
— diminutione patrimonii dicitur. Calvin’s 
x. Jurid, art. Damnum. Damnum, aliquid invitis 
vere demit. Et datur vero damnum in rebus, puta 
in vita et fortunis nostris. Fortuna vero cetera 
bona omnia ac res complectuntur, que sunt in pat- 
rimonia, vel sperantur, ut hereditas, fructus, Gund- 
=~, Jus naturos a gentium, cap. 8, §$ 2, 6 and 15. 
ndorf gives the following comprehensive defi- 
nition of the word: Damnum, etsi proprie ad rerum 
lesionem pertinere videatur; a nobis tamen ita laxe 
accipietur ut omnem lesionem, complectatur, quos 
etiam ad corpus, formam, pudicitiamque hominis 
spectat, adeoque nobis id notat omnem lesionem, cor- 
ruptionem, diminutionem, aut sublationem  ejus, 
quod nostrum jam est, aut interceptionem ejus, quod 
ex jure perfecto debebamus habere ; sive id datum sit 
a natura, sive accedente facto humano aut lege attri- 
butum; sive denique, omissionem aut denegationem 
alicujus prestationis, quam nobis alter ex obliga- 
tione perfecta exhibere tenebatur. Puffendorf’s 
Lib. 3, cap. 1, § 3. Again: est et hoc circa estima- 
tionem damni observandum, quod sub illam veniat 
non modo ipsa res nostra, aut nobis debita, que 
leditur, perditur, aut intercipitur; sed etiam fruc- 
tus, qui ex ipsa re proveniunt, sive jam sint percepti 
(quamquam hi jam per se estimari possint tanquam 
culiares res), sive adhuc sperentur, si modo dom- 
inus eos percepturus fuerat; deductis tamen impen- 
sis, quee ad fructuum perceptionem fuerant necessarix ; 
ne cum aliena jactura locupletiores fiamus. A.stima- 
tio autem fructuum speratorum intenditur vel remit- 
titur, prout hi longius aut proprius a fine incerti 
proventus remoti fuerint. Sic minoris erit estimanda 
messis in herba perdita, quam que jam maturis 
flavescit aristis. Quin et civilium, quos vocant, 
fructuum habenda erit ratio (v.g.). Qui alterius 
aedes incenderit, non solum eas instaurare tenetur, 
sed et reparare pensiones, que ex illis interea poter- 
ant percipi. Puffendorf’s Lib. 3, ch. 1, § 3. 
According to the theory of Grotius, the rights due 
to us arise from three sources: contract, injury and 
law; to every act of commission or neglect, re- 
pugnant to the duties required from all men, either 
from their common nature, or particular calling, he 
applies the name of crime or misdemeanor. Such of- 
fenses create an obligation to repair the loss or 
injury which has been sustained, and he intends by 
loss a diminution of that which any person pos- 
sesses, whether it be a right denied to him from the 
law of nature, or from the addition of human au- 
thority, that is from the law of property, contract, 
or civil law. Damnum, forte a demendo dictum ; 
est To Eharoy, cum quis minus habet suo, sive illua 
suum ipsi competit ex mera natura, sive accidente facto 
humano, puta dominio, aut. pacto, sive ex lege. Grotius 
de jure Belh ac Pacis Lib. 2, chap. 17, §§ 2 and 3. 
Damnum, in its proper.and general signification: 
dicitur a demendo, cum diminutione res deterior jit. 
Pelford’s Case, 10 Rep. 115. It has in law two sig- 
nifications, the one properly and generally, the other 
relatively; properly, as in cases wherein damages 
are founded upon the statutes where costs are in- 
cluded, and taken as damages; relatively, when the 
plaintiff declares for the wrong done to him to the 
damage of a specific sum; in such case the damages 
are assessed by reason of ‘the previous trespass, and 
do not extend to the costs, which are future, and of 
another nature. So that damages and costs, damna 
pro injuria illata, and expense litis, are two ‘distinct 





things. Ibid. 117. Ina certain sense, costs are 
damages to the plaintiff, for by them res sue dimin- 

uitur ; hence it is sometimes stated that as damages 
imply costs, they fall under nomen generale of dam- 
ages, and ‘in contemplation of law are included 
therein. Bac. Abr., Tit. Damages; Phillips v. Bacon, 
9 East, 298; Jenkin’s Cent. 336; Davenant v. Rafter, 
3 Salk. 214. In this sense they include interest. 
Holdipp v. Otway, 2 Saund. 107; Blackmore v. Flem- 
ing, 7 Term, 447; Philip v. Bacon, 9 East, 298 and 
304. Damages and eosts, however, are essentially 
different matters; the former being in the nature of 
indemnity for a wrong, and the latter the expenses 
incurred in legally obtaining reparation. Costs, 
costages, are derived from consteo, and that from 
constare ; for these costages must constare to the court 
to be legal costs and expenses. 2 Co. Inst. 288. It 
may be remembered here, that the common law gave 
costs in no case, and that the Statute of Gloucester 
gave them only where damages were recoverable at 
common law. Kneas v. The Schuylkill Bank, 4 
Wash. C. C. R. 106. 

Domat reduces all sorts of indemnification to two 
kinds, according to the distinction commonly ob- 
served by continental jurists, interest and damages, 
and interest. Toutes les sortes de dédommagemens 
se reduisent 4 deux espéces; l’une qu’on appelle 
simplement intérét, et autre, qu’on appelle dam- 
mages et intéréts. L’intérét est le dédommage- 
ment, et le desintGressement dont un debiteur 
dune somme d’argent peut étre tenu envers son 
creancier, pour le dommage quil peut lui causer, 
faute de payer la somme qu’il doit. * * * Tous 
les autres dédommagemens, de quelque nature que 
soit le dommage, s’appellent dommages et intéréts. 
Domat, Lib. 3, title 5. By damage and interest, is 
understood the loss which any one has sustained, 
and the profit which he might have made. Quantum 
mea interfecit; id est quantum mihi debet, quantum 
que lucrari potuit. Pothier on Obligations, by Evans, 
part 1, c. 1, art. 3; Institutes of the Law of Hol- 
land, by Van Der Linden, translated by J. Henry, 
Esq., London, 1828, page 198. Les dommages, in- 
téréts sont lindemnité ou dédommagement qui est 
da par suite de cette responsabilité a la personne a 
laquelle on a causé le préjudice; ils a 
non seulement a la perte qu’elle aurait soufferte, 
mais encore 4 la privation du gain qu’elle aurait pu 
faire. Carré-Procédure Civile, Tom. 2, p. 497; 1st 
Part Liv. 5, Titre 2. Le mot dommage, employé 
seul, signifie l’indemnité due pour un prejudice déja 
souffert, et let mot intérét, celle de la perte d’un gain 
dont on est privé l'une et l'autre indemnité. Quan- 
tum nobis abest, quantumque lucrari potest. Ibid. 
p. 499, in note. 

Les ‘dommages et intéréts consistent dans l’indem- 
nité de la perte qu’on a soufferte, et du gain qu’on 
amangué de faire; c’est la définition qu’en donne le 
jurisconsulte, Paul; Quantum mea interfuit, id est, 
quantum mihi abest, quantumque lucrari potui. Leg. 
13, f.f. rem. nat. hab : Touillier, Droit Civil Francais, 
Paris ed., 1842, Tome 6, Liv. 3, tit. 3, cap. 3, § 3. 
Dommage intéréts; c'est lindemnité de la perte 
q’une partie a faite, et du gain qu’elle a manqué de 
faire. Le prejudice éprouvé résulte, ou d’un fait 
nuisible, independent de toute convention, ou d’une 
exécution d’une convention. Dalloz’s Dictionaire 
de Jurisprudence; Finley v. Bredlove, 1 Martin, 110. 
C'est l’'indemnité ou le dédommagement qu’on doit 
a la personne a qui l’on a causé quelque prejudice. 
Merlin’s Repertoire, art. Dommages et intéréts. 
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UNITED STATES SUPREME COURT ABSTRACT. 
FIRE INSURANCE. 


Insurable interest: government tax: transfer of own- 
ership.—The firm of T. & Co. owned certain whisky 
and were also liable as sureties for the tax due upon 
the whisky which was payable by D. The G. Insur- 
ance Co. insured T. & Co. against loss upon whisky 
owned by them, etc., “including government tax 
thereon for which they may be liable.’”’ There was a 
provision in the policy making it void ‘if the property 
be sold or transferred, or any change take place in title 
or possession, whether by voluntary transfer or dther- 
wise.’ The firm of T. & Co. were, without notice to 
the insurance company, changed, one partner with- 
drawing and a new one coming in, after which the 
whisky was destroyed. Held, that the liability of the 
original firm of T. & Co. for the tax was an insurable 
interest and that it was not affected by the change in 
partners, and the company could not avoid liability for 
the loss under the provision making the policy void 
in case of achange of ownership. Firemen’s Ins. Co. 
v. Powell, 13 B. Monr. 321; Gordon v. Mass. Ins. 
Co., 2 Pick. 249; Roderback v. Germania Ins. Co., 62 
N. Y. 53. Judgment of United States Circuit Court, 


Kentucky, affirmed. Germania Fire Ins. Co., plaintiff 


in error, v. Thompson. Opinion by Miller, J. 
INDIAN COUNTRY. 

1. What territory is not.—All the country described 
by the first section of the act of June 30, 1834 (4 U.S. 
Stat. 729), as Indian country, remains Indian country 
so long as the Indians retain their title to the soil, and 
ceases to be Indian country whenever they lose that 
title in the absence of any different provision by treaty 
or by act of Congress. American Fur Co. v. United 
States, 2 Pet. 358; United States v. Forty-three Gallons 
Whisky, 3 Otto, 188. Judgment of Supreme Court of 
Dakota affirmed. Bates, plaintiff in error, v. Clark. 
Opinion by Miller, J. 

2. Seizwre of property by military officer on terrilory 
not Indian country.—Whatever may be the rule in 
time of war andin the presence of actual hostilities, 
military officers can no more protect themselves in 
time of peace than civilians for wrongs committed un- 
der orders emanating from a source which is itself 
without authority in the premises. Hence a military 
officer seizing liquors supposed to be in Indian coun- 
try when they are not, is liable to an action as a tres- 
passer. Ib. 

8. Rule of damages.—The difference between the 
value of the goods so seized, at the place where they 
were taken and the place where they were returned to 
the owners, is the proper measure of damages. Ib. 


NEGOTIABLE INSTRUMENT. 


1. Presumption of ownership from possession: bona 
fide holder without notice not affected by agreements be- 
tween maker and indorser and former holder.—Promis- 
sory notes payable to order may be transferred by in- 
dorsement, or when indorsed in blank or made payable 
to bearer they are transferable by mere delivery, and 
the possession of such an instrument indorsed in blank 
or made payable to bearer is prima facie evidence 
that the holder is the proper owner and lawful pos- 
sessor of the same; and nothing short of fraud, not 
even gross negligence, if unattended with mala fides, 
is sufficient to overcome the effect of that evidence or 
to invalidate the title of the holder, supported by that 
evidence. Goodman v. Harvey, 4 Ad. & E. 70; Good- 





man v. Simonds, 20 How. 365; Collins v. Gilbert, 4 Otto, 

754; Noxon v. De Wolf, 10 Gray, 346; Mayer v. Badger, 

34.N. Y. 249. Accordingly held, that an agreement made 

at the time of the making or indorsement of a nego-- 
tiable instrument was not admissible in an action 

upon such instrument by a bona fide purchaser for value 
before maturity. Judgment of Supreme Court of Dis- 

trict of Columbia affirmed. Brown, plaintiff in error, 

v. Spofford. Opinion by Clifford, J. 

2. Prior knowledge necessary to impeach title of bona 
fide holder.—In such an action the settled commercial 
rule is, that nothing less than prior knowledge of such 
facts and circumstances as impeach the title is available 
as a defense unless it be shown that the instrument 
was fraudulent in its inception. To impeach the 
title of a holder for value, it must first be shown that 
he had knowledge of the circumstances at the time the 
transfer was made. Goodman v. Simonds, 20 How. 
366; Collins v. Gilbert, 4 Otto, 758. Ib. 

3. Unperformed agreements no defense. —Agreements 
unperformed cannot be pleaded in accord and satis- 
faction. United States v. Clark, Hemp. 317; Early v. 
Rogers, 16 How. 608; Clark v. Brown, 22 Wall. 273. Ib. 


PRACTICE. 


1. Jurisdiction of Supreme Court: when judgment will 
be affirmed.—The Supreme Court has no jurisdiction 
to revise the action of an inferior court upon the ques- 
tion of granting or refusing a new trial, and the final 
judgment of such court cannot be examined through 
its rulings upon that question. If, when the final 
judgment is brought here for review by writ of error, 
no other documents are presented for consideration 
than such as were before the inferior court upon the 
application of a new trial, this court cannot look into 
them, and if error is not otherwise disclosed by the 
record, the judgment will be affirmed. Judgment of 
Supreme Court of Utah affirmed. Kerr, plaintiff in 
error, v. Clampilt. Opinion by Field, J. 

2. What Supreme Court will not examine: errors not 
appeuring on the record.—This court must have before 
ita bill of exceptions, or what is equivalent to such 
bill, upon which the final judgment of the court below 
was reviewed, or it will not examine into any alleged 
errors except such as are otherwise apparent on the 
face of the record. Sparrow vy. Strong, 4 Wall. 584; 
Casgrove v. Howland, 24 Cal. 457; Carpenter v. Wil- 
liamson, 25 id. 154. Ib. 

SPECIFIC PERFORMANCE. 

1. Certainty in contract essential in action for enforce- 
ment.—A contract for the conveyance of lands, which 
a court of equity will specifically enforce, must be cer- 
tain in its terms, and the certainty required has refer- 
ence both to the description of the property and the 
estate to be conveyed. Accordingly, where the prop- 
erty could not be identified, specific performance was 
denied. Decree of U. 8S. Circ. Ct., W. D., Virginia, 
affirmed. Preston, Jr., appellant, v. Preston. Opinion 
by Field, J. 

2. Waiver by party seeking enforcement.—Where one 
having such a contract permitted the other party to 
execute a deed of trust of the lands to a trustee to 
secure certain indebtedness, with a power to sell them 
if necessary for the payment of such indebtedness, 
held, that he had waived his right to the conveyance, 
or, at least, had subordinated it to the interest of the 
trustee and the purchaser under him. Ib. 

3. What constitutes laches.—The delay of a party in 
taking proceedings to enforce such a contract for a 
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period which would bar an action at law for the prop- 
erty is, except under special circumstances, such laches 
as to disentitle him to the aid of a court of equity. Ib. 


TAXATION. 

Of claim to government lands: lands not designated. — 
Plaintiff in error was entitled to eleven leagues of gov- 
ernment land in Colorado, but such land was not sep- 
arated from the body of government land, nor could 
it be until a survey which was provided for should be 
made, when the boundaries would be fixed and the 
specified tract of land designated. The statute, under 
which plaintiff claimed, provided that the commis- 
sioner of the land office should make the surveys, but 
“before the confirmation provided for by this act shall 
become legally effective’ the plaintiff should pay the ex- 
pense of the surveys, etc. Held, that until plaintiff paid 
such expense, etc., the plaintiff had no title or perfect 
equitable right to title to any lands, and the same could 
not be taxed under the laws of Colorado. Railway Co. 
v. Prescott, 16 Wall. 603; Union Pacific R. R. Co. v- 
MeShane, 22 id. 444. Judgment of Supreme Court of 
Colorado reversed. Cent. Colorado Improv. Co., plain- 
tiff in error, v. County Commissioners of Pueblo. 
Opinion by Miller, J. 


—— > 
RECENT BANKRUPTCY DECISIONS. 


DISCHARGE. 

1. Not impeachable collaterally for fraud.—A dis- 
charge cannot be impeached collaterally for fraud in 
preventing notice to creditors of the pendency of the 
proceedings, nor on the ground that the bankrupt, be- 
fore the proceedings in bankruptcy were commenced, 
fraudulently removed his property out of the juris- 
diction of the court in which an action against him 
was pending, with intent to defraud his creditors. 
Sup. Ct. Commission, Ohio. Howland v. Carson, 16 
Nat. Bankr. Reg. 372. 

2. Judgment a provable debt, whether for tort or con- 
tract.—A judgment against the bankrupt, existing at 
the time his petition is filed, whether founded upon 
contract or tort, is a provable debt. Ib. 

8. When court will look back of judgment: discharge 
will not bar judgment founded on fraud.—Where it is 
claimed that the collection of a judgment is not barred 
by a discharge in bankruptcy ou the ground that such 
judgment is a debt created by fraud, the court will 
look back of the judgment, and if it had its root and 
origin in fraud, the discharge will not bar it. Ib. 

4. Judgment for seduction not a debt created by fraud. 
—A judgment recovered by a father for the seduction 
of his daughter, where there was no promise of mar- 
riage, and no arts or devices were practiced to accom- 
plish such seduction, is not a debt created by fraud 
within the meaning of the bankrupt act. Ib. 


EXEMPTION. 

Bachelor swpporting family: change of residence.— 
A bachelor may be considered as the head of a family, 
so as to be entitled to a homestead exemption, when 
his widowed sister has resided with him, taking charge 
of his household and domestic arrangements, and pay- 
ing no board, but regarding it as her home. The right 
to such exemption is not abandoned by residence of 
the bankrupt foratime at another place, occasioned 
by ill-health. U.S. Cire. Ct., E. D. Missouri. Bailey, 
assignee, v. Comings, 16 Nat. Bankr. Reg. 382. 


HUSBAND AND WIFE. 
1. Conveyance of real estate to.—In Indiana a con- 
veyance of real estate to husband and wife creates an 








estate in joint tenancy. While such an estate exists 
neither husband nor wife has any interest which can 
be sold on execution, or will pass to the assignee of 
either. U. 8S. Dist. Ct., Indiana. In re Benson, 16 
Nat. Bankr. Reg. 377. 

2. Effect of divorce as to real estate owned in common. 
—If the effect of a divorce, procured subsequent to an 
adjudication in bankruptcy, is to destroy the unity of 
possession and turn the estate into a tenancy in com- 
mon, it is simply the creation, by operation of law, of 
a new interest in the bankrupt, and is, to all intents 
and purposes, a new acquisition which the assignee 


cannot claim. Ib. 
MORTGAGE. 


Deed of trust to secwre debt: trust: personal one will 
not pass to trustee’s assignee in bankruptcy. — Where a 
deed of trust, given to secure a debt, contains a pro- 
vision that, on the failure of the trustee to act, the 
cestuis que trust may appoint a new one in his stead, 
the power thereby conveyed is a personal trust or con- 
fidence in the cestuis que trust, and will not pass to 
their assignees in bankruptcy. Sup. Ct., Mississippi. 
Clark v. Wilson, 16 Nat. Bankr. Reg. 356. 

PARTNERSHIP. 

Two firms composed of same partners: insolvency of 
one firm: drafts by one firm on the other.-—- Where all 
the members of one firm are partners in another firm, 
they cannot prove its debt against the latter. Where 
a bank has discounted drafts drawn by the former 
firm upon one who isa partner with the members of 
such firm in the latter firm, it cannot prove its claim 
thereon against the joint estate, but must look to the 
separate estate of the drawee. U.S. Dist. Ct., N. D. 
New York. In re Suvage, 16 Nat. Bankr. Reg. 368. 

PREFERENCE. 

1. What constitutes : procuring property to be seized on 
execution.—An insolvent debtor, who was a trader, 
gave to a creditor new notes, payable on demand, 
sigued by himself alone, to take up others of the same 
amount, secured by the signature and indorsement of 
other responsible parties, and purchased goods of per- 
sons who were ignorant of his insolvency, in order 
that such goods might be taken on execution on judg- 
ments recovered on such notes. Held, that he thereby 
procured, or at least suffered his property to be seized 
on execution within the meaning of section 5,128 of the 
Revised Statutes, if seizure there was. U.S. Cire. Ct., 
N. D. New York. Sage, Jr., v. Wynkoop, assignee, 16 
Nat. Bankr. Reg. 363. 

2. Knowledge of agent that of principal.—Where the 
agent of the creditor had reasonable cause at the time 
to believe the debtor was insolvent, and knew that the 
transaction was in fraud of the Bankrupt Law, it is 
the same as if the creditor had himself taken part 
therein with the same cause to believe and the same 
knowledge. Ib. 


——_e—_—__—__ 


BOOK NOTICE. 


BIGELOW ON FRAUD. 

The Law of Fraud and the Procedure Pertaining to the Re- 
dress Thereof. By Melville M. Bigelow, author of “The 
Law of Estoppel,’’ etc. Boston: Little, Brown & Com- 
pany, 1877. 

’ | pore work is well arranged and carefully written, 
and the statements of principle appear to be accu- 

rate. The plan of the work, as set forth in the preface, 

is this: The common-law doctrines of fraud, both the 
substantive law and the principles of procedure, have 
been stated. Following established divisions, the sub- 
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stantive law has been divided into actual and presump- 
tive or constructive fraud, the former consisting of 
three chapters and the latter of two. The chapters 
relating to actual fraud treat first of deceit as the type 
of all fraud, and, secondly, of frauds not necessarily 
turning upon the doctrines of deceit, and this second 
class has been divided into special instances of fraud 
in pais, and frauds upon the administration of the law. 
The doctrines of presumptive or constructive fraud 
are presented in two chapters, the first of which treats 
of confidential relations, and the second of notice. 
The consideration of the adjective part of the law car- 
ries the subject of procedure through all its stages 
from jurisdiction to damages. The treatise, however, 
is very deficient in its citation of authority. Not only 
is the case of Chandelor v. Lopus, mentioned in the 
preface, omitted, for which there is a sufficient reason 
given, but later cases, which are not referred to in the 
preface, and for whose omission we can conceive no pos- 
sible reason. For instance, Ellis v. Andrews, 56 N.Y. 83, 
which is a leading case upon the question of fraudulent 
misrepresentation, and Holbrook v. Connor, 60 Me. 578, 
upon the same subject. The proof reading on the work, 
at least, so far as the names of the cases are concerned, 
has been somewhat carelessly done; for instance, 
the name “* Canaday,”’ in the citation Simar v. Canaday, 
on page 18, is wrongly spelled, and the citation is not 
referred to in the table of cases cited. The work is, 
however, in most respects, so well done that it will be 
accepted by the profession as a valuable contribution 
to the law upon the subject concerning which it treats. 


——_— 
COURT OF APPEALS DECISIONS. 


\ ie following decisions were handed down on Fri- 

day, December 21, 1877: 

Judgment affirmed, with costs — Leonard v. The City 
of Brooklyn; Wilson v. Van Pelt; Browning v. The 
Home Ins. Co. of Columbus, Ohio.— Judgment 
affirmed— The People ex rel. Hayes v. The City of 
Brooklyn.—— Order grauting new trial affirmed and 
judgment absolute for plaintiffs on stipulation, with 
costs— Brennan v. Wiltson.——Order granting new 
trial affirmed and judgment absolute for defendant on 
stipulation, with costs — Sanxay v. Hamel. —— Motion 
for reargument denied, with $10 costs—Tone v. 
The Mayor; Coleman v. Cramp; Shand v. Hanly. 
— Order modified so as to read as follows: Or- 
ders of General and Special Term reversed and ap- 
plication denied without prejudice, and without costs 
— Collins v. Collins. 

The court adjourned without day. 


The following order was handed down by the court: 


Ordered, That a term of this court for 1878 be held 
at the Capitol, in the city of Albany, commencing on 
the third Tuesday of January next, and continued for 
the year with such intermissions or recesses as the 
court shall from time to time order. ° 

A calendar will be made for said term, upon which 
the clerk will place only such appeals, the returns in 
which shall have been filed, or shall be duly noticed 
for argument by one or both parties, and due proof of 
the service of such notice filed with the clerk as re- 
quired by the twenty-second general rule of the court, 
on or before the fifth day of January. 

Causes which have been marked as “ passed ”’ on any 





previous calendar, will be placed on the calendar to be 
made as of the day they were so “‘ passed.” 

Members of the bar will take notice that all cases 
undisposed of on the present calendar must be re-no- 
ticed or they will not be placed upon the new calendar. 

—_——__—————— 


CORRESPONDENCE. 


Tur NortH CAROLINA SUPREME COURT. 


To the Editor of the Albany Law Journal: 

Srr— In your number of the Law JourNAL of the 
date of December Ist, there is an interesting review 
of the 2lst American Law Reports. Your comments 
upon the two cases cited from this State, I am sure, 
meet the approbation of the North Carolina bar. But 
let one seeming error be corrected. Your idea, evi- 
dently, is, that the court is Democratic. Such is not 
the case. The court, as now constituted, is composed 
of five judges, all of whom are Republicans. It would 
be hard to find a Democratic lawyer in the State who 
would agree with the chief-justice’s opinion in the case 
of the State v. Neely, 74 N. C. 

In justice to our bar, will you publish this state- 
ment? F. 

Sauispury, N. C., December 19, 1877. 


THe GRAMMAR OF THE NEw CODE. 
To the Editor of the Albany Law Journal: 


Sir— Your correspondent, T. C., this week, makes 
an extraordinary attack upon the grammar of the 
New Code of Procedure, upon the ground that instead 
of using the old fashioned statutory subjunctive, and 
saying ‘if an action shall be brought,” it says “if an 
action is brought,’’ whereupon, * T. C.”’ denounces the 
codifiers as guilty of ignorance which “ would dis- 
grace a schoolboy.” 

The difficulty is, that **T. C.’? has been too long out 
of school, and is not familiar with the new grammars. 
I think it safe to say that all the best authorities now 
discard the old form of subjunctive, and use the pre- 
cise form adopted by the new Code. The author of 
the Code of Procedure of 1848 (which ‘‘T.C.’’ admires) 
deliberately abandoned the old style in preparing the 
later codes, which represent his mature judgment. 
The Civil Code, reported in 1865, uniformly rejects the 
old subjunctive. Thus, section 875 says: “If a seller 
agrees tosend, * * * if he follows such directions,” 
etc., etc. The same form is used in sections 52, 122, 
872, 874, 1530, 1782, and indeed throughout. This form 
is also adopted by those very “ ignorant’’ gentlemen, 
the judges of the court of appeals. Chief Justice 
Church says, “if this argument is sound (66 N. Y. 13). 
Judge Rapallo says, ‘if the article is attached, * * 
if it is placed ’’ (66 N. Y. 495). Judge Allen says, ‘‘if 
aconveyanuce is made” (66 .N. Y. 381). Allof which 
forms of expression are, according to “T. C.,” proof 
of ignorance disgraceful to any boy. 

But this frightful ignorance is not confined to our 
own courts, it darkens the bench in England. Those 
ignoramuses, Lord Chief Justice Cockburn, and Lord 
Justice Mellish, habitually blunder in the same man- 
ner. See Law Rep., 1 Q. B. D. 230, 262, 541, for several 
melancholy instances, sometimes occurring twice on 
a page. Macaulay and Emerson make the same 
‘disgraceful blunder.” 

It is obvious that the new Code should be repealed 
at once, and that “T. C.” should be made the next 








480 








THE ALBANY LAW JOURNAL. 




















judge of the Court of Appeals, to reform its grammar. 
In the hope of which, I remain 
Yours penitently, 
AN ENLIGHTENED IGNORAMUS. 
New York, Dee 22, 1877. 
—\—>___—_ 


NOTES. 
HE Illinois State Bar Association meets at Spring- 
field, in that State, on the 3d of January, 1878. 
The Chicago Legal News says that though not one 
year old, “it has exercised an influence upon the legis- 
lation of the State that has remodeled its judicial sys- 
tem, that will, as soon as the accumulated cases of the 
past are disposed of, relieve our Supreme Court of its 
overwork, and has caused many and valuable changes 
to be made in the laws relating to the practice of the 
courts.”’ 


We take the following from The (Brussels) Nord of 
the 5th inst: “The Italien chamber began on 
Wednesday the discussion of the first book of the new 
penal Code. The vote on the article which abolished 
the death penalty was greeted with prolonged applause. 
Almost all the deputies, except some members of the 
Right, rose in favor of the adoption of the articles. 
Mr. Pierantoni having asked as the crowning of the 
edifice that the chamber should decide that, when 
there shall be a question as to the delivery of a crimi- 
nal to a foreign power, the condition shall be imposed 
that the criminal shall not be executed, Mr Mancini, 
minister garde des Sceaux, declared that he accepted 
the recommendation of the Hon. Mr. Pierantoni, and 
the latter thereupon withdrew his motion.’’ The pass- 
age of the measure by the Senate is regarded as cer- 
tain, says The Nord, in another column. 

An unusual legal question has arisen in Philadelphia 
growing out of the case of John H. Brown, a negro 
barber, who assaulted and shot the son of Hon. Wil- 
liam D. Kelley in a street car, while under the influ- 
ence of liquor, and without any provocation on the 
part of young Kelley, who was an entire stranger to 
him. The negro was sentenced to one year’s impris- 
onment by Judge Pierce, after his trial and conviction 
early last week. But it was not known at the time 
that Brown was an old offender. As the judge be- 
lieved him to be repentant for his offense and to have 
been more drunk than he really was, he passed a light 
sentence upon him. Since the sentence it has been 
ascertained that he has been guilty of murderous as- 
saults upon several preceding occasions. A motion 
has, therefore, been made that the prisoner’s sentence 
be reconsidered, a proceeding said to be unprece- 
dented, except where such a motion was made in the 
prisoner’s behalf with a view of reducing his punish- 
ment. The judge, after some consideration, granted 
the order, and the matter came up to-day. Testi- 
mony was introduced to show the bad antecedents of 
the negro, Mr. Kelley himself testifying upon infor- 
mation and belief as to previous crimes committed by 
the barber. Mr. Benjamin H. Brewster, as a friend 


of Mr. Kelley, stated, for the information of the court, 
that the reconsidering of a sentence and the imposi- 
tion of aseverer one was not altogether without pre- 
cedent, the question having once come before the Su- 
preme Court while he was attorney-general, and it was 
decided that the court was justified in reconsidering 
the act before the close of the term. 





An interesting decision in criminal practice was ren- 
dered in the Supreme Court at Columbus, Ohio, on the 
19th inst. Sarah M. Victor, convicted of poisoning 
her brother, Joseph Parquet, in order to obtain $2,000 
life insurance, was originally sentenced to be hanged, 
but as there were symptoms of insanity the Governor 
commuted her punishment to imprisonment for life. 
While she was in the penitentiary her reason was re- 
stored and she refused to assent to the commutatien 
of the sentence. Having obtained a writ of habeas 
corpus, she asked the court to release her; but the 
bench ruled that although she was detained in the 
penitentiary without warrant of law inasmuch as she 
had not consented to the commutation of sentence, 
she was not entitled to liberty, but was an escaped 
prisoner after conviction, and must, therefore, be de- 
livered to the sheriff and the original sentence be car- 
ried out. In a word, the prisoner who was trying to 
crawl out of the courts through the knot-hole of a 
technicality, was ordered to be hanged. This was 
more than she and her lawyer had bargained for. As 
soon as she was taken to the county jail, she opened 
proceedings in error and applied for a reversal of the 
judgment and order which she had herself procured. 
The Supreme Court now rules that the decision of the 
court below was wrong in affirming that a prisoner 
must consent to a commutation of sentence, and de- 
cides that Mrs. Victor must be sent back to the peni- 
tentiary for life. 


A singular decision of Vice Chancellor Bacon in the 
case of German v. Chapman, 25 W. R. 802, has, says 
The Solicitors’ Journal, been reversed by the Court of 
Appeal. The question turned on the construction of 
a covenant in a conveyance of a piece of land, whereby 
the purchaser undertook that ‘‘no house or other 
building to be erected on the land should be used or 
occupied otherwise than as and for a private residence 
only, and not for any purpose of trade.” This cove- 
nant the Vice-Chancellor held would not be broken 
through the erection by the institution, for the educa- 
tion of the daughters of missionaries, of a building in- 
tended to be used for the board, lodging, and educa- 
tion of 100 girls; but the Court of Appeal has taken 
the contrary view. There is, probably, no person of 
ordinary common sense, outside the profession, who 
would have adopted the view held by the learned Vice- 
Chancellor; that is to say, there is no one who would 
have dreamt of calling such an institution a private 
residence. But to a mind trained in legal fictions, the 
fact that the committee of the institution might be 
regarded as standing in loco parentis to the children, 
and that the building might be called their ‘‘ home,”’ 
seemed to have come with all the force of an argu- 
ment, especially when the keen professional instinct 
for analogous instances had discovered that there 
might be such a thing in rerum nature as a real father 
of 100 daughters. Accordingly the Vice-Chancellor 
imported, for the occasion, a Turkish pasha with 
“several of his wives and a hundred children,’ and 
set him to build a house on the land; and, warming 
up in his contest with common sense, came at last to 
ask: ‘‘ What is this house to be if nota private resi- 


dence, according to a just interpretation of that 
phrase?” One is almost sorry to see that this beauti- 
ful instance of full-developed and trained legal instinct 
has met with so little admiration in the Court of Ap- 
peal. ‘‘ The proposed use,” said Lord Justice James, 
** was not, in any sense of the words, a use as a private 
residence.”’ 
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riation for benefit of estate........................ 
odutanans in behalf of, by agent; limitation of NATIONAL BANES, ogiamiice of stock by....... ad 
authority; what is not carrying on aseparate busi- 
ness; the disabilities ona liabilities of married NAVIGABLE W pwc me of owners of 
WI. 5. acu ce-dieVeedase .ccthidcakdhe tebe. Seceonameas 431 land adjoining as to landings ;’ obstructions........... 
conveyance by stranger to maeetied ‘Wommens pre- 
my ge — eee. NEGLIGENCE: 
status of, in divorce suit act of God ; overfiow of river by reason of neglect to _ 
(see Husband and Wife comply with statute ; measure of damages......... 


MARTINDALE, Gen., attacked by a client.......... 
MARYLAND judiciary (see Grand Jury). 


MASTER AND SERVANT: 
bailor and bailee; cab proprietor; ome Ving, of 
tana liability for negligence; 32 an Vict., c. 
employments of servants by joint masters...... 
liability of master for causing death of servant; evi- 
dence bearing on question of negligence; charge 
to jury; contributory negligence 
master not liable to servant for negligence of fellow 
servant 
negligence; scope of employment............... 265, 
sub-contractor under railway company; common 
employment 
obligations of masters for injuring servants while 
PM bcacccassd. ¢.0as+kus tybsedsagies. weasetee ict 


(see Contract ; Negligence ; Shipping.) 


ME 
inate to prior mo 


CHANIC'S LIEN, attaches to building only; 
rtgage anc @ 





amount of damages limited to compensation for ac- 
tual loss; husband and wife; next of kin; who 
entitled to recover for death from, under statute. 

building works ; removal of hoarding ; meat Ast i. 
son passing in street ; sub-contractor; labil 
evidence of negligence 

crossing railway track ; contstenery see. 

(see Contri! lutory eglige 


duty of owner of wharf as to vessels 1 mooring there; 
municipal corporations... .............+.+eess-eeees 
duty of telegraph ae as to construction of 
line in streets of City. ...........0.0 cecceeee ceeccees 
duties of contractor and ~ nampa question 
of fact; unforeseen accident ...... ....2.  s.seseee 
duties of railroad and woureles at level crossing ; 
judge’s ch 


eee eee weeeee 


fires set by railroad locomotive ; contributory negli- 
nce; when question for ju ury 
injury done to trespasser; fire escape; child ™ 
ears Old trespassing........... seeceee ceeecee 
WAMMG & COW... 2.20 ccccccccccccccesces secccecccceecses 
licensee; invitation ; concealed danger 
of fellow servant (see Master 


eee errr ee ee eee eee ee 


and Servant)........... 
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PAGE, 


of third Oh ape not chargeable on defendant ; rail- 
way train ; omission to give usual signals ; contrib- 
utory negligence; duty of traveler approaching 
GD itd ec tuadentdtph atone >0+.9Gabde 046 die Cbs x 226 
ary material on its own land by railroad company 
so as to obstruct view of approachi n, not.. 
— crossing railroad track ; contr boseay negli- 


violation of rules of railroad company by —— 102 
when question for jury; what does not constitute 
SOS 000 BD. ooc.0 0s cocsccescsecocccccs ccescces 
(see iiment ; Carrier ; Damages; Gas — 
Master and Servant : Shipping; = Water-oouren 
contributory negligence; 
aged person on streets .. 
erroneous charge; when question of fact for 


onlais of gas; going with lighted candle into 
closet room 352 
party acting under direction of company" "3 serv- 
ant not guilty of 
leaving passenger car.. 
when necessary to authorize nonsuit.... ........ 
(see Railroad). 


NEGOTIABLE INSTRUMENT : 
accommodation indorser ; fraud 
accommodation indorser ; ; where fraud alleged ; 
holder of accommodation paper taken as collateral 
security not a purchaser for value....... ....... 69, 
accommodation indorsement by bank; West St. 
outs Savings Bank v. Parmlee and Shawnee Co. 
ee al ace enk wid. Laas sail anes pnenae 
agreement expressed in to pay costs of collecting.. 
bona fide holder for value 
for pptomt rights 
fraud used to obtain signature to negotiable 
om “ey of, by stranger before delivery ; Good aus 





artin 
tndiovsement of non-negotiable note by one not a 


party 
purchase of, by national | banks; First National Bank 
of Rochester v. Pierso 
non-negotiable ; Weeds: v. North = al 
relation of certificates of deposit to 
stipulations allowing costs of collection in; Seaton 
tai. 66 - eRbedte ddne hee, diedss 006s 
"ee Negotiable Instrument : oats prs 
conditional note ; condition precedent. . 
alteration of 
attorney's fees; effect of including them in note, 89-116 
bill of exchange ; advance secured by bills and by 
assignment of debts due to borrower; bills nego- 
tiated; bankruptcy of acceptor; application of 
proceeds MINI MOINS. oo ccncccanctess 44 06 20 208 
note obtained by fraud ; misrepresentation as to na- 
ture of instrument ; negligence; estoppel; leav- 
ing blank ; signing note without reading ; } title to 
ici belek dbiaibbbehesernsnge Chavoeuaiheee 
presumption of ownership from possession; bona 
fide holder without notice not ected by agree- 
ments between maker and indorser and former 
holder; prior knowleige necessary to impeach 
title of bona fide holder; unperformed agreements 
es daitceLieniechs decstns, saaddassainteee 477 
promissory note; signing as maker and indorser; 
signing as executor. 
indorsement in blank before delivery; presumption 
of guaranty ; right to fill up indorsement .. 135 
promissory notes; transfer of part due notes; notes 
for purchase-price of land 
(see Indorsement.) 
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NEILSON, Judge, articles by, on Rufus Choate...... 309 
I ee CE noon. occ. cccccecccccccccce 150 
NEW TRIAL when refusal to submit to jury not 
EP CaGTS CSUN dGl Sid awbctccs seed Stecese 445 
NEW YORK CITY: 
OD OR, gon onins cccceccscavigced cncosece 230 
assessment for local improvements; valid and void 
i itbiiieckiduedained enh esaidp wogseeseand 
assessments for paving street previously paid; vaca- 
nn inn cinins udigidinaies sinwptuasiar athe cain 
assessment of peapecty for local improvement; rule 
governing; statutory Sen implied re- 
peal of statute; rule as to...... 2.2.22... cece eee eee 
consolidation of county A." city; rights of holders 
of claim against county to sue city; estoppel; 
what does not constitute............. 2...  ceeee ee 
contracts made with; condition precedent to pay- 
ment; construction os contract ; effect of statute 
spon ES Err 
salaries of Marine Court, officers; power of super- 
I I oii! jad cnnes nagecnabecepa geccesede 414 


(see Constitutional Law.) 

Bar Association, privileged eepmaepaeapeinadl * 
Danske “cnsbaackshhdetenti cares <<. o< . 

got Leap tne pe pen Yr b 

ys news re ng of old cases 

and the Federal Supreme Court. = 
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NEW YORK STATE BAR ASSOCIATION: 
acceptance of | Sopsepanetion Sicanes-< 20 
constitution, by-laws and rules of.. 


endeavors to increase membership. of. 

meeting of executive committee of.. 

poet uate, prize of 
(see Bar Association.) 


NEW YORK system of procedure, its thoeny, his- 
tory and progress 8, 28, 





NORTH CAROLINA, Supreme Court of.......... 47 
poo Aw Ferrer errErrere 248 
CI te Pc npccns sccne ccssiccncesces cess 288, 384 
as LITERATURE: 

aba tis tte Abdinend chad aks cad ephesdaee © iwkeecoste 


publication of “The Fruits of Philosophy”’......... 27 
absence of corrupt motive; indictment; omission 
to set out words a as obscene 4 


OPTION of 


not transmissibl 
ORDINANCE han Municipal Corporation). 
ORDRONAUX’S Commentary on Lunacy Laws.... 


356 


PARDON; effect of pardon and amnesty by presi- 
dent’s proclamation, December 25, 1868; do not restore 
property previously confiscated... ............-....+e++ 


PARTIES: 
action to restrain formation of village corporation ; 
when injunction denied for defect of 
in action for fraud in sale of real estate ; when 
son not named in contract may maintain action.. 36 
in action in nature of creditor’s bill; judgment 
EEL LOLI LLL LIE ALL ITO 70 
tax payers of a manish ality may invoke equity to 
restrain municipal authorities acting ultra vires. . 


PARTITION judgment and sale in, bars future 
contingent interest ; who entitled to maintain action, 


PARTNERSHIP: 
agent; dissolution of; notice to those dealing with 
firm; who isa dealer; notice by mail, when insuf- 
ficient ; question of fact; presumption as to let- 
ters sent _ , RPS eR eee ee 
agreement to indemnify retiring partner against 
existing contracts of the firm; presumption as to 
knowledge of liquidating partner with regard to 
such contracts; evidence; proof of contents of 
letters ; what not admissible ; parol proof corrobo- 
rative and explanatory of matters of record....... 
bankrupt partner; rights of creditor of firm......... 417 
contract rendering parties partners; for what part- 
ners not liable 
liability of partner for contracts of copartner ; facts 
constituting copartnership...............c..ceseeeee 
notes made by. 
import, joint Dbiigation onl 
remedy against survivor only.. 
partner cannot make assignment ‘for benefit of 
creditors without consent of copartner; subse- 
quent ratification ; what constitutes............... 
what will ee 
(see Bankruptcy ; Trade Mark.) 


- 418 


PATENT: 
abandonment of 
not sustainable when claim is for result only....... 
construction of; claim not to be enlarged by courts. 
infringement SS Pe resc nen incor M8 

atentability of process 
icensee under, may not question validity 
Perey eee J of process 
tate interference with........ ......-..- 
State legislation affecting; ay v. Smith 


rights, fraudulent notes given for............. 
(see Con ) 


PATENT LAWS, amendment of............... .... 


PAYMENT: 
pao ae ip ween to contract ultra vires 
otes given to fall dno at different dates ; 
*fistribution of collateral security.. ............... 166 


PERSONAL CHATTEL: 
bills of sale act (17 and 18 Vict., c. 36), ss. 1, 7; 
crops pot; not goods or other articles capa le Of 
transfer by SIN, onak.c 0 shee tae setaiegehiacinns «0 
a liens on; sale or return of, under form of mm 









PERSON AL PRO PERTY (see Personal Chattel). 


PEW ASE. case Johnson v. The Minister and Trus- 


ndrew’s Church 268 
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PEW OWNER, interest of, in building.............. 271 a nate, Gatecte in; effect of notice to trustee for 
PHILADELPHIA church bell case, aflrmance of.. 21] statutory es circa Lave init, aap Wt iam 
cn. 4 019 the serephaseibeedanns-tiengsaaaaan 55 
PTE TEBURG courts, Court of Quarter Seasionsia.. 78 void n hands of inacows ache for value......... 70 


PLEADING: 
justification of trespass, when admission of owner- 
ship in plaintiff 
nature of cause of action, whether ex delicto or ex 
contractu ; how determined 151 
novel punishment for verbose pleading..... SES, 248 


PLEDGE, rights of pledgee of commercial paper... 225 
POISONING by striped stockings . 


POLICE COMMISSI td of New York, at- 
tempt of, to put down “shystering”’...... ............ 174 


POPULAR GATHERINGS, sae of authorities 


ith arttennebie tiegsiseseNont Sine pepetenscameness vii 
ror tee. JUDGE, filing of petition in bankruptcy - 


ve RS: trust: power of distribution; does not 
include power of limitation as to character of estate 
given; trust created under such power void........... 166 


PRACTICE: 

in Court of Appeals; when motion denied on ground 

of laches in making it; motion to reinstate appeal 
after dismissal and remittitur sent down .......... 
jurisdiction of United States Supreme Court ; when 
judgment will be affirmed ; when Supreme Court 

will not examine; errors not appearing on the 
record 
summary petition pr assignee .. 
(see Appeal ; Jurisdiction.) 


PRE- EMPTION, of lands claimed under aaliees » a 


PRESCRIPTION: 
SIR ne cciud' shen ote is catuncecaseebmeniaden Leeks -<s 
sea wall; liability of frontager to maintain ; sea flow- 
ing over frontager’s land on to that of adjoining 


GN Rckca< scnadicas coksseuavenspeuksssees «ake us 
PRESIDENT. message, Federal courts, pressure of 
NUNN Cad 05s cide eGhsaseanes. Voscdai Se’ aykasd 401 
relations to the ne Torr err ee eee 
Ns 5 SRS6 S55 6c cdehiedsndeetnas odseddRenee saa. 310 
PRESUMPTIONS, presumption of ownership of 
crops from possession of agricultural land (Ct. App.).. 
PRINCIPAL and agent, liability of principal til 
of agent after revocation of agency ................ 332 
liability of, on sealed contract................ cs nas Oe 
(see Attorney and Client ; Insurance.) 
PRIVATE CORPORATIONS, law of........... 211 
PRIVILEGED COMMUNICATION: 
DIINO, 6.56 .64n cach dhbisanmadee <= ones hok: Aca 0ne 327 


words spoken from the pulpit ; McGrath v. Finn.... 186 
(see Bar Association.) 
PRIVILEGED DEBT, what does not — 


tute ; construction of contract 


PROBATE OF WILL, when formal notice not ao 


necessary to conclude Hers ate er ills gt eel 
TE (see We 


PROMISSORY N 
ndorsements). 


PROXIMA™E CAUSE, fire communicated from 
adjoining lands ; liability for results of negligent act ; 
when question of caution is for jury................... 38 


PUBLIC LANDS: 
grant by Congress to State for school purposes ; con- 


struction of act authorizing formation of State 
government in Wisconsin ; grant of lands occu- 


ytiable Instruments ; 


pied by Indians under treaty .................. .... 455 
settler under homestead act no right tocut timber.. 457 
PUBLIC TREASURERS, liability of . --. 129 


PUBLIC OF FICER, government not t responsible 
for laches of . 432 


runic ROADS: 


SIO neddes Sed‘ avecsce sacaes Se dsbCCHINGA. 4a 
SEEDS er oscde ciask \scsdacccandeebbe Babiides cs 42 
PIE 6 5.05 cin cedinceiccescdas: semeserede 399, 400 


PURPRESTURE, erection of stairway into street, 443 


NR Ss. cg triv tacenceial 


155, 171 
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I OIE 
duty of odiiias owner and railroad company as to 
combustibles on lands ; company liable for setting 


fire upon adjoining lands without reference to 

manner of acquiring right of way........ ..... .... 38 
duty of company to fence; damage to cattle from 

defective fence ; contributory negligence ; burden 

of proof in actious for injury for failure to fence.. 336 
effect of consolidation of, upon municipal subscrip- 

MOE GO MOU 0.55 ne view shececsecusbadevk! scstdeae 51 
ejecting passenger from train. . -. 443 
poe against cattle; contributory negligence. ... B54 


municipal subscription in aid of; County of Cass 
v. Sokaeen... osece -p0nediec bubddpas. Mhebeeeale ena 433 
CmINATN OB. 6.05 0.00. 5000 cnc e3s ananensnek pineal 
rolling stock on, when real estate; mortgage of 
GOMER MEOGR.. 0.05 cicscoss 60 ¢090900)0040060s0nnee 169 
the judiciary and passes... .. . 81 


when limitation upon issue imposed ‘by town Valid; 
unauthorized agreements by town officers; con- 
etbbtbomel BW. «6... soca ccvcves: s0ch ces sdnsecdumegnal 4 
(see Carrier of Passengers ; Constitutional Law; Negli- 
gence ; Strikes.) 


RAPE (see Criminal Law). 
REAL ESTATE: 
oe how far a partition fence; tenancy in com- 


life interest ‘and Yemainder; qoecteastinn, of deed.. 4 


when covenant runs With land...............-+++ «..- 
RECEIVER, when court of equity will not appoint, 15 
RECENT DECISIONS: 
SE OI Risk is 059s an Seseseeeitens jecckate owieaabibgs 1122 
BRED BIOTIOOMs «5.2 000600 c6sdies asec svesecssvessespane 160 
ee ee ee ae ee 382, 404 
RECORD; unauthorized cancellation of mortgage 
Tp GIGEE, OF VOGIIUNE... 62... -... ccccncncescsnes.cnesaweaeeee 170 


RECORDER OF DEEDS liable for false certifi- 
= of search only to one employing him; knowl- 
edge .. 


RECORDING ACT: vendor's lien ; rights of credi- 
tor of grantee; homestead 166 


REFEREES. fees of . 
— comments of Judge ‘Handley. on exceptions 


(see Mortgage.) 


REMOVAL OF CAUSE: é‘ 
by corporation... . whens see- eben. be, ani 
from State to Federal court.........--..:0- c++ sseeee 392 
DOUIRRGMNOG.w.. ¢ ntenses seteceassesecdes sesaneahisae 69 
reference of cause before application for removal... 438 
notice to opposing party not require 438 
what right to, depends o 246 
ba may remove; acts of March 3, 1875, and July 27, ir 

876 . 


ola ‘suit must be removed; grounds of removal... 135 
sufficiency of affidavit for... 167 


RENT; crops reserved in a lease ; sonieala connie 
in crop undivided; when rent due 

REPLEVIN;; defense of title in a stranger; when not 
| RE eee err 

REPORTING; criticism of modern reports...... 41, 98 


RESPONDEAT SUPERIOR; when rule does 
not apply; independent agent; New York city; act 
by servant of public instruction...............sse0sseee 


RADE, covenant not to ad- 
BEAT RANTS oan breach; injunction. 304 


REVENUE, collection of ........-..66 seeeeeeeeeeeeees 18 


unstamped spirits and forfeit- 
REVERS Ls Two hundred barrels of whis- 


RIPARIAN RIGHTS: 

owner of both banks of a stream owns stream 
easement of public to float logs: streams that may 
float logs periodically navigable ; trespass by the 
public, excuses for; boundary lines in vpaneuns $0 
stream; claim to land by reliction; sudden —— 
pearance of water gives no claim to ripari: 
owner; right of owner of meandering stream to 
accretions; riparian right subject to right of navi- 
gation ; boundaries 

— ‘proprietor does not acquire title’ to break- 


eee eee wee eeeeeeee 
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action affecting real estate; effect of; small inter- 
est of defendants not served, no answer to appli- STATUTE OF LIMITATION: 
cation to relieve purchaser.....................-.. 14 acknowledgment of debt ; implied promise to pay.. 1% 
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bill of lading; liability of ship owner; “ not ac- 
countable for risk, leakage or breakage;”’ con- 
struction of charter rarer ; liability of s ip owner 
to charterers for negligence of master and crew, 439 
carriage of merc handi se; warranty of seaworthi- 
ness ; ship seaworthy while lying in port of load- 
ing, but becoming unseaworthy at time of sailing 
on voyage with cargo on board 
. — er SS delivery short of destination; “freight 


delivery to charterer; when general owner not iis- a 
- y of boat towed to exhibit lights; negiizence ; 
tions between master aid servant ; respondeat 
- a} rights of owner of cargo in case of col- 
sio 


steam tug and canal boat towed byit... .. 36 
duty of owner in fitting up ship; se sea-worthiness ; 
master and crew ; compasses....................... 302 


material men ; equipment; British ship ; lien; our 
chaser with notice ; salvage of life; liability o 
cargo ; wey shipping act, 1854 (17 and 18 V a 


c. 104 )'ss. SUGERDaNGECH NORSansscvhdcecesosecs” ax 21 
tug towing vessel ; duty and liability of tug......... 167 
(see Contract.) , 
SLANDER: 
damages; evidence; malice; mental anxiety; ru- 
mor; words im uting crime; how understood . 70 


mw yo of language; quo animo; remote in- 
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samunn AND COUNT JOHANNES....... 250 


SPECIFIC PERFORMANCE: 
certainty in contract essential in action for enforce- 
ment; waiver by party seeking enforcement; what 
—_—- Dh tduaksanseeropens i insetinewenaes 477 
Vendee inp of parties to contract; Doyle v. Harris . 450 
= in possession under parol contract for sale 
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TRIE hint 608s badcicccasesstecksesdagdatsescensies 
STRIKES: 
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—— of corporations for .............+eeeeee0- , 110 
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ag meen Pi ns dn kakiihe s000ccahassdiumn) beedba 290 
t. Louis lawyers and the strikes......... ............ 14 
(see Popular Gatherings ; Railroads.) 
SUBPOENA, obeying of, by governors............... 825 
SUBROGATION (see Suretyship). 
SUMNER, CHARLES .... ..... ... cee cece eee 380 
SUNDAY: 
contract by railroad to be performed on; general 
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surety ; statute of limitations Tail gtth dake sien she aed 438 


misappropriation of yen J by public officer; when 
principal need not be proceeded against 

right of Sint surety against co-surety ; release of co- 
surety by creditor ; effect of delays by creditor 
with co-surety ; surety on lease; assignment of 
lease with iandlord’s consent ; when surety not re- 
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costs in surrogate’s courts; allowance may be made 
to all parties appearing ; Teview of ; decree of sur- 
rogate by general term ; discretionary order not 
ap able to the court 
decree directing payment of creditor in full before 
final distribution gives no preference............... 456 
proceedings for discovery of proPesy, of deceased 
persons under Laws 1870, chap 
case sufficient to justify surrogate in holding 
IDS ond gcd wile hatencudchuadiapitiascode cunebied 
contempt; executor not paying money ordered by 
surrogate ; how orders of, enforce 
practice in; objections to qaceune filed under 2 R. 
8. 92, § 52; "referee and “ audito 


TAXATION: 
collection of taxes, not restrained for legal informali- 
— ; Albany & Boston Mining Co, v. Auditor-Gen- 
UE, concn oniks 0638404400 ahs0s dog teedenes aneneeseamades 
constitutional provisions must be complied with, or 
assessment invalid; any violation of law defeats 
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due process of law; McMillan v. Anderson 
exemption from taxation; ; institution of public 
charity, what is; real estate leased to such institu- 
tion not exempt fFOM tHEACION........22 cccsccccese 58 
of claim to government lands; lands not desig. ae 
Ms ec tcabbeets Jsacctds 6< 
of mining products ri 56 
of national bank by State; Adams et al. Y. “Mayor ‘of 
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